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CASES 

.ARGUED  AND  DETERMINED 


«H  TRS 


COURT    O  F^.Q..U  E  E  N'S   BENCH, 

•  *  •     • 

UPON  WRITS  OF  ERROR  FBDOlVt'aHAT  COURT 


TO  TBI 


EXCHEQUER  CHAMBER;:":.- 

ur 

Third  anA^ourth  Years  of  the  Reign  of  "Wctoria, 


• 


The  Judges  who  usually  sat  in  Banc  in  this  Tenn  and  Vacation  were 
Lord  Denman,  C.  J.  Patteson,  J; 

LiTTLEDALE,  J.  WiLLIAMS,  J. 


The  case  of  JTie  Mayor j  ^c.y  of  Maldon  v.  Woolvet,  decided  in  Trinity 
Term,  that  of  Veley  v.  Burdery  and  some  cases  of  Trinity  vacation, 
marked  S.,  are  reported  by  Mr.  Smirke. 


COURT  OF  QUEEN'S  BENCH. 


It  is  resolved  by  all  the  Judges  that,  when  a  judge's  order  is  made  a 
mle  of  court,  it  shall  be  a  part  of  the  rule  of  court  that  the  costs  of 
makine  the  order  a  rule  of  court  shall  be  paid  by  the  party  against  whom 
the  order  is  made,  provided  an  affidavit  be  made  and  filed,  that  the  order 
has  been  served  on  the  party  or  his  attorney,  and  disobeyed. 

Resolution  of  the  Court,  27th  May,  1840.(a) 

(a)  See  1  Mann.  &  Q.  278;  tf  M.  &  W.  608. 


i2  Reg.  v.  Exminster.     T.  T.  1840.  [2 

The  QUEEN  against  The  Inhabitants  of  EXMINSTER.— p.  2. 

The  corporation  of  Exeter,  before  and  after  the  passing  of  stat.  6  &  6  W.  4,  c.  76,  was 
possessed  of  a  canal  and  towing  paths.  The  tolls  and  duejii.^after  the  passing  of  the 
act,  went  into  the  borough  fund.  They  were  mortgaged^  bnt  produced  more  than 
enough  revenue  to  pay  the  interest.  The  canal  and  towji^jg  iaSbB  were  situate  in  the 
parish  of  £.,  and  out  of  the  borough  of  Exeter. 
Held,  (before  stat  4  and  5  Vict.  c.  48,)  that  stat  5  &  6  n.!4»  c.  76,  s.  92,  by  appropriat- 
ing all  the  corporation  funds  to  purposes  of  a  ralUip  'Mature,  exempted  the  tolls  and 
dues  from  rateability  to  the  poor  in  the  parish.«p,K/«  ' 

...'%* 
By  a  rate  made  (April  1839)  for.-tBp  telief  of  the  poor  of  the  parish 
of  Exminster,  Devon,  the  "  may^irV  iiJermen,  and  burgesses  of  the  city 
of  Exeter"  (so  styled  in  th^  raV^jf-were  assessed  as  the  "  occupiers"  of 
"land  covered  with  water^ U86d  as  a  canal,  with  towing  paths  adjoining." 
They  appealed,  on  the  ^rpunds,  that  they  were  not  the  occupiers  of  any 
land,  &c.,  in  the  said^j^iip^sli,  within  the  meaning  of  the  statutes  made 
and  in  force  for  the  rdifef  of  the  poor ;  that  they  were  not  the  beneficial 
occupiers  of  anjH^4j  &c.,  in  the  said  parish ;  and  that  they  were  not  legally 
liable  to  be'rjked  *to  the  relief  of  the  poor  in  the  said  parish  in  respect 
of  the  said  land  covered,  &c.,  with  towing-paths  adjoining.  The  sessions 
amended  the  rate  by  striking  out  the  assessment  complained  of,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

The  mayor,  aldwmen,  and  burgesses  of  the  city  and  borough  of  Exe- 
ter, which  is  a  county  of  itself,  are  assessed  as  the  occupiers  of  a  canal 
in  the  parish  of  Exminster,  in  the  following  terms.  (The  assessment 
was  then  set  out.) 

The  said  canal  passes  through  the  several  parishes  of  Exminster, 
Alphington,  and  St.  Thomas,  in  the  county  of.  fteYon,  no  part  thereof 
being  in  the  city  of  Bxetw,  but  c^m%nicatiug\rit^hat  city  by  means 
of  the  navigable  ri>^Exe;  and  tBb  cahaf  aild"^owing  path  adjoining 
belong  to  the  said  mayor,  aldermen,  and  burgesses  in  their  corporate 
capacity,  and  are  in  their  own  actual  occupations.  The  tolls  and  duties 
arising  therefrom  are  payable  by  virtue  of  an  act  of  parliament  passed  in 
1829,  for  altering,  extending,  and  improving  the  canal :  (a)  and  the  an- 
nual income  produced  by  them  is  more  than  sufScient  to  pay  the  interest 
of  a  mortgage  to  which  they  are  subject.  No  mention  is  made  in  the 
said  act  of  any  purposes  to  which  the  surplus  income  should  be  applied, 
nor  any  provision  whc^reby  the  tolls  and  dues  should  at  any  time  be  dis- 
continued :  but  they  are  parts  of  the  income  and  general  revenues  of  the 
said  municipal  corporation,  and  are  collected  by  their  officers  (who  are 

{>aid  by  salaries),  and  by  them  paid  over  to  the  treasurer  of  the  borough 
imd.  These  properties  were  formerly  rated  to  the  relief  of  the  poor  of 
the  city  of  Exeter ;  but,  for  several  years  prior  to  the  passing  of  stat.  5 
i  6  n .  4,  c.  76,  they  have  been  rated  to  the  relief  of  the  poor  of  the 
said  parish  of  Exminster,  which  rating  has  been  acquiesced  in,  and  the 
rates  thereupon  paid. 

The  question  for  the  opinion  of  this  Court  was,  whether,  under  the 
above  circumstances,  the  mayor,  aldermen,  and  burgesses  of  the  city  of 
Exeter  were  rateable  to  the  poor  of  the  parish  of  Exminster  for  the  pro- 
perties aforesaid.  If  the  Court  should  be  Qf  that  opinion,  the  rate  was 
to  stand  without  amendment :  if  they  were  not,  then  the  rate  was  to  be 
amended  by  striking  out  the  assessment.  The  case  was  argued  last  term.  (6) 
MogerSj  in  support  of  the  order  of  sessions,  referred  to  Regina  v.  The 

(a)  Stat.  10  G.  4,  c.  zlyii.,  local  and  personal,  public. 

(6)  May  2d  and  6th.     Before  Lord   Penman,  C.  J.»  Littledale,  Pattesoa,  and  Cole> 
tidge,  Js. 
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Mayor^  ^c.j  of  Liverpool^  9  A.  &  E.  435.     The  Court  then  called  upon 
the  other  side. 

Sir  J.  Camphelly  Attorney  General,  Sir  F.  PoUockj  Manning^  Serjt., 
and  J?ere,  contr^.  The  present  case  materially  differs  from  Regina  ▼. 
The  May  or  ^  ^c,  of  Liverpool^  9  A.  &  E.  485.  There  the  borough  pro- 
perty held  exempt  from  poor  rate  lay  wholly  within  the  borough :  if  the 
corporation  had  been  adjudged  liable,  the  poor  rate  on  the  inhabitants 
in  general  would  have  been  lightened,  but  the  borough  rate  would  have 
been  heavier :  it  was,  as  Littledale,  J.,  said  in  Rex  v.  The  Commit- 
turners  for  lighting  Beverley y  6  A.  &  £.  645,  as  broad  as  long.  The 
same  point  was  also  taken  there  by  Lord  Denmai^,  G.  J.  '^If  this  rate 
were  good,  the  commissioners  woiUd  really  have  to  rate  the  inhabitants 
for  the  mere  purpose  of  paying  the  poor  rate,"  But  here  the  property 
is  in  a  parish  without  the  borough ;  if  the  borough  is  relieved  at  the  ex- 
pense of  the  poor  rate,  the  parish  gains  no  compensation*  And  the  cor- 
poration may,  at  their  pleasure,  subject  the  parish  to  this  loss  or  not ; 
for,  if  they  let  the  property,  the  parish  may  rate  it  in  the  lessee's  hands : 
if  they  keep  it  in  their  own  occupation,  the  parish  can  levy  no  poor  rate 
upon  it.  The  distinction  between  cases  in  which  property  held  by  a 
public  body  lies  within  their  own  district,  and  those  in  which  it  is  situate 
elsewhere,  was  adverted  to  by  the  Court  in  The  Governors  of  the  Bristol 
Poor  V.  Watty  5  A.  &  E.  1,  and  Regina  v.  Wallingford  Unions  10  A. 
4E.  259. 

But,  further,  the  principle  of  exemption  laid  down  in  Bex  v.  Liverpool, 
7  B.  &  G.  61,  and  other  cases,  where  the  property  was  said  to  be  holden 
for  public  purposes,  has  been  carried  too  far.  It  was  assumed  in 
Beginav.  The  Mayor  y  ^<?.,  of  Liverpool^  9  A.  &  E.  435,  that  corporation 
property,  under  stat.  5  &  6  W.  4,  c.  76,  was  held,  as  in  trust,  for  public 
purposes.  Taking  that  to  be  so,  it  would  not  follow  that  the  property 
was  no  longer  subject  to  its  former  charges,  the  consequence  of  which 
would  be  that,  if  all  the  property  in  a  parish  vested  in  a  corporation, 
there  could  be  no  public  provision  for  the  poor.  This  cannot  be  the 
intention  of  the  statute.  A  corporation,  if  the  occupier  of  property,  is, 
prima  facie,  rateable  to  the  poor ;  Bex  v.  Gardner,  1  Gowp.  79.  Un- 
doubtedly, after  stat.  5  &  6  W.  4,  c.  76,  s.  92,  came  into  operation,  such 
Property  was  holden  in  trust ;  The  Attorney  General  v,  Aspinall,  2 
lylne  &  G.  613,  622 :  but  the  trust  is,  practically,  for  a  limited  class 
of  persons,  namely  the  rate-payera,  and  not  for  the  public  in  general. 
[Pattbsox,  J.  The  surplus  of  the  borough  fund  is  to  be  applied  ''  for 
the  public  benefit  of  the  inhabitants  and  improvement  of  the  borough.'*] 
In  fact,  there  is  generally  a  deficiency ;  and,  when  that  is  so,  recourse 
must  be  had  to  the  rate-payers :  but  the  intention  of  the  act  was,  that 
the  purposes  for  which  a  rate  is  levied  should  be  answered,  in  the  first 
instance,  out  of  the  borough  fund.  The  corporation,  therefore,  do  not 
hold,  properly,  for  public  purposes :  and,  that  being  so,  it  is  immaterial 
whether  the  body  for  which  they  hold  be  a  large  community  or  consist 
only  of  ten  persons ;  the  property  is  equally  liable  to  assessment  in  either 
case.  So  in  Begina  v.  Wallingford  Union,  10  A.  &  E.  259,  where  the 
guardians  were  held  rateable  for  the  union  workhouse  to  the  poor  of  the 
parish  in  which  it  stood,  this  Gourt  said :  '^  Though  the  maintenance  of 
the  poor  be  a  public  purpose  the  maintenance  of  the  poor  of  this 
particular  district  is  a  burden  on  that  district  alone;  the  occupa- 
tion is  not  beneficial  to  the  guardians  individually ;  but  the  most  ad- 
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TftHtageous  mode  of  relieving  their  poor  is  an  advantage  to  that  body." 
Regina  v.  The  Blackfriara  Bridge  Company y  9  A.  &  E.  828,  is,  in  prin- 
ciple, not  distinguishable  from  this  case.  [Patteson,  J.  In  Bex  v.  The 
ImMtees  of  the  Biver  Weaver  Navigatiorij  7  B,  &  C.  70,  note  (c),  Bayley, 
J.,  relies  upon  the  principle  of  the  decision  in  Bex  v,  Liverpool^  7  B.  &  C. 
61,  because  "There,"  he  says,  "the  surplus  tolls  remaining  over  and 
above  the  expenses  of  supporting  the  navigation  were  to  be  applied  to 
the  repairing  and  maintaining  of  bridges  and  highways ;"  and  "  those 
were  public  purposes."  But  that  was  not  strictly  so;  the  surplus  went 
in  ease  of  a  class,  the  persons  liable  to  highway  and  county  rates.]  The 
respondents  contend  that  the  ground  of  decision  there  stated  is  incor- 
rect. Many  of  the  purposes  to  which  a  borough  fund  is  primarily  appli- 
cable, under  sect.  92  of  stat.  6  &  6  W.  4,  c.  76,  are  for  the  benefit  of 
individuals.  If  the  property  in  this  case  is  to  be  exempt  on  the  ground 
of  trust,  then  tte  same  exemption  should  have  been  allowed  in  Bex  v. 
The  May  or  J  ^(?.,  of  York,  6  A.  &  E.  419,  and  other  cases  of  that  class. 
And,  further,  in  this  case  interest  on  a  mortgage  is  paid  out  of  the  canal 
tolls.  That  payment  is  not  for  a  public  purpose :  the  corporation  are 
mortgagors  in  possession,  occupying  and  receiving  profits,  to  the  extent 
of  tke  interest  on  the  mortgage,  for  the  benefit  of  the  mortgagees.  If 
the  mortgagees  occupied  the  property  themselves,  or  let  it,  they  would 
be  rateable  in  respect  of  it,  and  it  ought  not  to  be  exempt  because  held, 
for  their  profit,  by  the  mortgagors.  Begina  v.  The  Blackfriars  Bridge 
Company,  9  A.  &  E.  828,  applies  to  this  part  of  the  case.  Littledale, 
J.,  said  there  that,  if  a  private  person  buUds  a  bridge  on  his  land  for  the 
public  benefit,  and,  to  reimburse  himself,  procures  an  act  of  parliament 
enabling  him  to  take  toll,  there  is  a  beneficial  occupation  while  the  toll 
continues,  though  it  cease  as  soon  as  he  is  reimbursed.  And  Coleridge, 
J.,  said  that,  if  the  tolls  were  even  partially  applicable  to  private  pur- 
poses, the  occupation  was  beneficial. 

Bogera,  J.  Greenwood,  and  ff,  Merivale,  in  support  of  the  order  of 
sessions.  The  real  principle  on  which  all  the  cases  analogous  to  the 
present  have  been  decided,  whether  for  or  against  appellants,  is  that  an 
"occupier"  must  be  found,  who  comes  within  the  meaning  of  stat.  48 
Eliz.  c.  2.(a)  This  is  pointed  out,  and  shown  by  examples,  in  the  judg- 
ment of  the  Court  in  Begina  v.  Wallingford  Union,  10  A.  &  E.  269. 
If  property  is  so  situated  that  to  rate  or  not  rate  it  will  leave  things  as 
broad  as  long,  that  is  a  mere  accident,  and  does  not  alter  the  principle, 
which  (as  confirmed  by  Bex  v.  Liverpool,  7  B.  &  C.  61)  was  recognised 
by  Littledale,  J.,  at  the  time  when  he  used  that  expression,  as  well  as 
T^y  the  rest  of  the  Court,  in  Bex  v.  The  Commissioners  for  lighting  Bev- 
erley, 6  A.  &  E.  645.  As  to  the  supposition  that  a  whole  parish  might 
be  the  common  property  of  a  corporation,  and  occupied  by  them,  if  such 
a  case  happened,  the  result  must  be,  according  to  Begina  v.  The  Mayor ^ 

C,  of  Liverpool,  9  A.  &  E.  435,  that  no  poor  rate  could  be  imposed. 

he  question  is,  whether  that  decision  can  be  supported  in  principle  ;  if 

(a)  In  this  branch  of  the  argument  the  following  cases,  in  addition  to  those  mentioned 
m  the  text,  were  cited  and  commented  upon.  Rex  v.  The  Commistionera  of  Salter's  Load 
Sluice,  4  T.  R.  730,  Rex  v.  Woodward,  5  T.  R.  79,  Rex  t.  The  Tnuteei  of  the  River  Weaver 
Navigation,  7  B.  &  C.  70,  note  (c).  Rex  v.  Waldo,  Cald.  858,  Rex  r.  ^y/w,  Cald.  407,  S.  C. 
1  Bott,  152,  pi.  183,  6th  ed.,  Rez  t.  Catt,  6  T.  R.  332,  Rez  ▼.  Green,  9  B.  &  C.  203,  Rex 
T.  Mundat/,  1  East,  584,  Rez  v.  The  Mayor,  ^c,  of  York,  6  A.  &  E.  419,  Rez  r.  The  Mersey 
and  Irteeil  Navigation  Company,  9  B.  &  C.  96,  Rex  v.  Thomas,  9  B.  &  C.  114,  Rex  v.  Agar, 
14  East,  256,  Rex  v.  St.  Giles,  York,  3  B.  &  Ad.  673.  See  Regina  v.  The  Chamberlains,  ^c, 
of  Alnwick,  9  A.  &  E.  444,  467.  Also  Regina  t.  Sterry,  post,  p.  61 ;  Regina  v.  Wilson, 
post,  p.  66. 
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the  argament  for  the  respondents  be  good,  it  cannot.  The  G-ovemorB 
of  ike  BriMtol  Poor  y.  Wait,  5  A.  &  E.  1,  diflFered  totally  from  the  pre- 
sent case ;  there  the  hiring  of  the  property  was  a  speculation  of  the 
governors,  for  the  benefit  of  the  city  of  Bristol :  the  poor  also  were  bene- 
fited ;  but  they  must  have  been  maintained  somewhere.  Neither  in  that 
case,  nor  in  Regina  y.  WaUingford  Union^  10  A.  &  E.  259,  did  a  bene- 
fit result  from  the  occupation  which  could  properly  be  deemed  public. 
But  the  purposes  to  which  a  borough  fund  is  primarily  applicable,  by 
Stat.  5  &  6  W.  4,  c.  76,  s.  92,  such  as  the  discharge  of  debts  due  from 
the  corporation,  payment  of  officers'  salaries,  preparation  of  burgess  lists, 
and  prosecution  of  ofienders,  are  clearly  public.  This  is  disputed  on  the 
other  side,  because  it  is  said  that  the  benefit  accrues  only  to  a  class. 
But  that  argument  would  limit  the  exemption  from  rate  to  cases  where 
the  application  of  the  fund  was  strictly  national ;  a  restriction  quite  at 
yariance  with  the  authoriikies.  The  purposes  which  were  held  public  in 
Rex  y.  The  Commimoners  of  Salter  s  Load  Sluice,  4  T.  R.  780,  and 
JRex  Y.  Liverpool^  7  B.  A^  C.  61,  were  not  more  public  than  those  of  a 
borough  fund.  Rex  v.  The  Tmstees  of  the  River  Weaver  Navigation^ 
7  B.  £  C.  70,  note  (c),  may  have  been  hastily  decided :  but  the  receipts 
there  were  appropriated  to  defraying  charges  which,  by  the  express  words 
of  a  local  act,  were  "public."  And  in  Regina  y.  The  Mayor,  ^c,  of 
Liverpool,  9  A.  &  E.  435,  442,  this  Court,  after  commenting  upon  the 
two  last-mentioned  cases,  said :  "  We  feel  it  to  be  impossible  substantially 
to  distinguish  these  cases,  and  especially  the  latter,  from  the  present. 
The  extent  and  approximation  to  something  like  national  benefit  are  in 
kind,  and  almost  in  degree,  the  same.  The  public,  in  the  one  case,  is 
the  same  town  of  Liverpool ;  in  the  other,  the  county  of  Chester."  The 
objection,  that  a  particular  class  enjoys  the  benefit,  might  have  been 
urged  in  all  cases  of  exemption,  except  those  where,  as  in  Lord  Amhertt 
▼.  Lord  SommerSj  2  T.  R.  872,  the  benefit  has  been  entirely  national* 
To  the  argument,  that  the  effect  of  sparing  the  borough  fund  is  merely 
to  relieve  a  class  among  the  inhabitants  of  the  borough,  namely,  those 
who  would  be  liable  to  a  rate  if  the  fund  proved  deficient,  it  may  be  an- 
swered, that  no  one  is  entitled  to  assume  that  the  borough  fund  will  not 
suffice  both  for  its  primary  objects,  and  for  those  purposes  of  "public 
benefit"  and  "improvement"  to  which  the  surplus  is  appropriated  by  stat. 
5  &  6  W.  4,  c.  76,  s.  92.  The  remark  that  a  corporation  might,  at 
pleasure,  make  their  property  rateable  or  not  by  letting,  or  holding  it  in 
their  own  hands,  is  met  by  Lord  Tent£RD£N*6  observation  in  Mex  v. 
Xnverpoolj  7  B.  &  C.  61 :  "if  there  be  no  beneficial  occupation  it  can 
make  no  difference  whether  the  occupier  be  the  owner  or  not."  .  If  the 
occupation  were  beneficial,  the  occupier  might  hfi  rateable,  though  the 
owner,  holding  the  property  himself,  would  not  have  been  so  ;  Lord  Bute 
V.  OrindaU,  1  T.  R.  888,(a)  jBea;  v.  The  Chelsea  Water  Works  Company, 
5  B.  &  Ad.  156.  [LiTTLEDALB,  J.  Do  you  say  that  all  borough  pro- 
perty, even  if  occupied  by  a  bailiff  of  the  corporation  at  the  distance  of 
a  hundred  miles  from  the  borough,  is  exempt  from  rate  ?]  It  is,  if  no 
individual  has  a  beneficial  occupation  of  it.  Such  a  case  would  be  analo- 
gous to  Rex  v.  Sculcoates,  12  East,  40,  where  the  commissioners  of  the 
Beverley  and  Barmston  drainage  held  premises,  used  as  a  drain,  in  the 
parish  of  Sculcoates,  and  these  were  held  not  rateable  in  Sculcoates,  be- 
cause they  produced  no  benefit  there,  the  lands  on  which  the  drainage 
took  effect  lying  at  a  distance  and  in  a  different  parish, 
(a)  8.  C,  judgment  affirmed  on  error,  2  H.  Bl.  265. 
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The  circumstances  of  the  mortgage  are  too  imperfectly  stated  to  be  a 
foundation  for  any  argument.  Possibly  the  Crown  may  be  the  mort- 
gagee. The  mortgage  does  not  appear  to  be  on  any  part  of  the  property 
but  the  tolls,  which  are  not,  themselves,  rateable.  And  this  canal  is  an 
undertaking  carried  on  and  kept  up  for  the  benefit  of  the  borough  and 
increase  of  its  funds.  If  the  works  had  been  done  by  a  yearly  appropri- 
ation of  the  corporation  moneys,  the  question  now  under  consideration 
would  not  have  arisen.  What  difference  does  it  make  that  the  corpora- 
tion have  raised  the  required  sum  at  once  by  a  loan  on  mortgage,  and 
are  paying  the  interest  out  of  moneys  which,  if  not  so  appropriated,  would 
go  into  the  borough  fund  ?  There  are  many  cases  in  which  property 
has  been  held- exempt  from  rate  for  want  of  a  beneficial  occupier,  though 
some  part  of  the  proceeds  was  applied  in  payment  of  interest  on  a  debt ; 
as  Rex  v.  The  Commissioners  of  Salter* s  Load  Sluice^  4  T.  R.  730,  Rex 
V.  Liverpool^  7  B.  &  C.  61,  Rex  v.  The  Comimssioners  for  lighting  Beth 
erletfy  6  A.  &  E.  646.  And  in  Regina  v.  The  Blackfriars*  Bridge  Com- 
pany^ 9  A.  &  E.  828,  where  the  company  were  held  rateable  as  beneficial 
occupiers,  though  the  property  was  under  mortgage,  none  of  the  Court, 
in  delivering  judgment,  took  notice  of  that  fact :  the  ground  of  decision 
was,  that  the  undertaking,  though  not  in  fact  profitable,  was  one  from 
which  the  proprietors  might  possibly  derive  a  profit. 

Sir  J.  Campbellj  Attorney-General,  in  reply.  The  property  is  not 
devoted  to  public  purposes  so  as  to  be  exempt  from  rate,  if  any  indivi- 
dual is  benefited  by  its  application  ;  and,  if  it  is  applied  so  as  to  lighten 
the  borough  rate,  or  prevent  the  imposition  of  one,  individuals  are  bene- 
fited. That  the  common  property  would  be  sufficient,  independently  of 
the  particular  fund,  to  answer  all  the  purposes  of  a  rate,  is  no  more  to 
be  presumed  in  favour  of  a  borough  than  of  a  parish.  Suppose  that,  in 
the  case  of  the  freemen  in  Rex  v.  The  Mayor^  ^c,  of  York,  6  A.  &  E. 
419,  an  act  of  parliament  had  passed,  laying  certain  public  charges  on 
the  freemen,  and  the  revenue  from  the  allotted  lands  had  been  appro- 
priated, so  far  as  it  would  avail,  to  the  defraying  of  these,  the  surplus, 
if  any,  remaining  to  be  paid  by  the  freemen  themselves ;  would  the  lands 
have  ceased  to  be  rateable  ?  The  present  case,  even  as  put  on  the  other 
side,  is,  substantially,  the  same.  Rex  v.  The  Trustees  of  the  River 
Weaver  NavigaiioUj  7  B.  &  C.  70,  note  (c\  is  not  distinguishable  from 
this  case,  but  is  contrary  to  principle  ana  to  other  decisions.  In  Rex 
V.  The  Commissioners  for  lighting  Beverley ^  and  Rex  v.  Liverpool^  7  B. 
k  C.  61,  no  person,  as  an  individual,  was  relieved  from  any  burden  by 
means  of  the  property  in  question.  Regina  v.  The  Mayor^  ^c,  of  Liver- 
pooly  9  A.  &  E.  435,  where  the  corporation  property  lay  within  the 
borough,  is  inapplicable  for  that  reason,  which  has  not  been  effectually 
answered.  As  to  the  mortgage,  whether  the  interest  upon  it  consume  a 
large  or  a  small  portion  of  .the  funds  is  immaterial ;  those  who  contest 
the  rate  have  to  show  that  all  the  property  is  devoted  to  public  purposes: 
if  that  be  not  shown,  there  is  no  exemption.  There  may  have  been  cases 
where  this  argument  would  have  applied,  but  has  been  omitted ;  in  none 
has  it  been  used  and  overruled.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  10th,)  delivered  the  judgment 
of  the  Court. 

We  think  the  circumstance,  that  the  property  occupied  was  not  situate 
in  the  borough,  for  the  public  purposes  of  which  alone  the  occupation 
was  beneficial,  does  not  constitute  a  distinction  between  this  case  and 
Regina  v.  The  Mayor,  ^c,  of  Liverpool,  9  A.  &  E.  435.     The  liability  of 
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the  property  to  rates  would  be  the  same,  whether  it  was  in  the  same 
district  or  not.  We  gave  a  full  and  careful  consideration  to  Regina  r. 
The  Mayor,  ^c,  of  Liverpool,  with  reference,  not  only  to  the  act  of  par- 
liament, but  to  all  the  authorities  which  were  adduced.  We  felt  no 
doubt  as  to  that  decision :  and  we  now  adhere  to  it. 

Order  of  sessions  aflSrmed.(a) 
(a)  See  stat  4  &  5  Vict  c.  48. 


The  Mayor,  Alderman,  and  Burgesses  of  the  Borough  of  MALDON, 
against  JOSEPH  WOOLVET. 

SUtutes  13  Ric.  2,  st.  1,  c.  19,  and  17  Ric.  2,  c.  9,  for  the  preserration  of  the  fry  or  brood 
of  fish,  are  stiU  in  force ;  and  the  spawn  or  brood  of  oystera,  caUed  oyster  spat,  is  within 
the  proTisions  of  those  acts. 

Where  the  defendant,  in  an  action  of  trespass  quare  clansnm,  &e.,  justifies  an  entry  for 
the  purpose  of  taking  such  spawn  in  the  locus  in  quo,  being  a  public  navigable  tide 
river,  the  plea  must  show  that  he  took  it  under  circumstances  that  made  the  taking 
legal  withm  the  provisions  of  the  several  acts  for  its  preservation. 

Trespass  for  breaking,  entering,  and  dama^g  a  close  of  the  plaintiffs' 
covered  with  water,  called  the  river  Blackwater,  situate  between  Thurstlet 
Spit  and  Knowlsand  in  the  county  of  Essex,  and  subverting  and  carrying 
away  the  soil  thereof  called  culch. 

Second  count,  for  fishing  in  the  plaintiffs'  several  oyster  fishery  in  the 
same  river,  and  taking  the  oysters  and  oyster  spat  there  found. 

Plea,  as  to  so  much  of  the  first  count  as  related  to  breaking,  entering, 
and  damaging  the  close,  and  subverting  the  soil  thereof,  that  the  close  was 
and  is,  and  from  time  immemorial  has  been,  part  of  the  said  river,  and  that 
the  part  thereof  in  which,  &c.  was,  and  from  time  whereof,  &c.  has  been,  a 
public  and  common  navigable  river  in  which  the  tides  and  waters  of  tiie 
sea  flowed  and  reflowed ;  and  that  in  the  said  part  of  the  river  in  which, 
&c.  every  liege  subject  of  this  realm,  at  the  said  several  times  when,  &c., 
had,  and  of  right  ought  to  have,  the  liberty  and  privilege  of  fishing  and 
dredging  for  oysters  and  oyster  spat ;  wherefore  defendant,  being  a  subject 
of  the  realm,  entered  into  the  place  in  which,  &c.,  to  fish  for  oysters  at  a 
seasonable  time  of  the  year  for  such  fishing,  and  did  then  fish  there  by 
trawling  and  dredging  for  oysters  and  oyster  spat,  and  in  so  doing  unavoid- 
ably damaged  the  close,  and  subverted  and  carried  away  the  soil  and  culch, 
replacing  the  same  when  the  oysters  and  spat  had  been  taken  firom  it ;  which 
are  the  same,  &c. 

Plea  to  the  second  count,  stating  as  in  the  first  plea,  that  the  river  was, 
and  from  time  whereof,  &c.  had  been,  a  public  navigable  river,  in  which 
every  liege  subject  had  a  right  to  trawl,  dredge,  and  fish  for  oysters  and 
oyster  spat ;  and  justifying  the  entry,  fishing,  and  taking  oysters  and  spat 
Ihere,  by  virtue  of  such  nght.     Venfication.  (a) 

Replication  to  the  first  plea,  that,  although  true  it  is  that  the  close  is,  and 
from  time  immemorial  has  been,  part  of  the  said  river,  that  is  to  say,  the  bed 
of  the  said  river,  and  the  same  is  a  navigable  river  wherein  the  tides  of  the 
sea  flow  and  reflow  as  stated  in  the  plea,  yet  the  said  part  of  the  river  was, 
at  the  time  of  the  said  trespasses,  within  the  boundaries  of  the  borough  of 
Maldon,  in  the  county  of  Essex,  and  within  the  body  of  the  same  county ; 

(a)  It  was  objected  in  argument  that  this  plea,  being  an  argamentative  denial  of  the 
plaioti^Ts  title  to  a  several  fishery,  ought  to  have  contained  a  traverse  of  it,  and  was  in 
other  respects  bad.  But,  as  no  notice  had  been  taken  of  this  point  in  the  paper  books, 
ibc  object  was  not  argued. 

TOL.  XL.  8  B  2 
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and  that  oyster  spat  is  the  spawn  or  young  brood  of  oysters,  cast  by  oysters, 
and  not  fully  grown  or  formed  into  oysters,  or  fit  for  the  food  of  man ;  and 
that  the  said  oyster  spat  in  the  plea  mentioned  was  such  spawn  and  young 
brood  of  oysters,  then  lying  fix€^  and  adhenng  to  the  earth,  soil,  and  culch, 
in  the  plea  mentioned,  to  receive  nourishment  and  grow  to  perfection,  (a)  so 
that  the  same  could  not  be  fished  up  without  removing  such  earth,  soil,  and 
culch.     Verification. 

The  replication  to  the  last  plea  did  not  materially  differ  bom  the  replica- 
tion to  the  first. 

Rejoinder  to  the  first  replication,  that  all  liege  subjects  of  the  king  had 
of  right  the  liberty  and  privilege  of  dredging  for  oysters  and  oyster  spat  in 
the  place  in  which,  &c.,  as  in  the  first  plea  mentioned,  and  of  removing  the 
earth,  soil,  and  culch,  so  far  as  might  be  necessary  for  detaching  the  oyster 

n  therefrom ;  wherefore  defendant,  being  a  liege  subject,  and  fishing  and 
ging  as  aforesaid,  did  necessarily  remove  the  earth,  &c.  in  detaching  the 
spat  tlierefrom,  doing  no  unnecessary  damage,  and  replacing  the  earth,  &c. 
when  the  spat  was  so  detached.     Verification. 

A  similar  rejoinder  to  the  second  replication. 

General  demurrers  to  both  rejoinders. 

The  point  stated  by  the  plaintiffs  on  the  margin  of  the  demurrer-book 
was,  that  "  all  the  king's  subjects  have  not  of  right  the  liberty  and  privilege 
of  fishing  and  dredging  for  oyster  spat  in  the  place  in  which,  &c.,  and  of 
removing  the  earth,  soil,  and  culch  thereof  for  detaching  the  oyster  spat." 

The  case  was  argued  in  last  Michaelmas  vacation.  (4) 

Stephen^  Serjt.,  for  the  plaintiffs.  It  may  be  admitted,  for  the  purpose 
of  this  argument,  that  all  the  king's  subjects  have  a  ri^t  to  fish  in  a  public 
navigable  river,  though  the  soil  belongs  to  a  private  person  or  corporation ; 
but  it  does  not  follow  that  they  may  dredge  for  oysters  or  oyster  spat.  Oys- 
ters are  not  fish,  properly  speaking ;  that  term  being  usually  applied  to  float- 
ing fish,  and  not  to  a  class  of  animals  adhering  to  the  soil,  and  not  to  be 
removed  from  it  without  injury  to  the  soil.  There  can  be  no  right  to  take 
these  upon  the  soil  of  another  without  a  special  prescription  or  grant.  The 
presumptive  right  of  the  subject  to  fish  in  an  arm  of  the  sea,  alluded  to  by 
Hale,  De  Jure  Maris,  Part  I.  ch.  v.  p.  19,  must  be  referred  to  the  liberty 
of  fishing  with  a  net,  or  otherwise,  without  interfering  with  the  soil,  and 
not  to  that  sort  of  fishing  which  he  calls  "  a  local  fishing,  that  arisetii  by 
and  from  the  propriety  of  the  soil ;  such  as  gurgites,  weares,  fishing  places, 
borachiae,  stachiae,  &c.,  which  are  the  very  soil  itself."  Ibid.  18.  (c)  To 
establish  a  right  to  drag  up  shells  adhering  to  the  bed  of  the  river,  and,  with 
them,  portions  of  the  bed  itself,  the  defendant  should  show  an  interest  in  the 
very  soil  and  freehold.  He  must  have  either  the  ownership  of  it,  or  a  profit 
i  prender  out  of  it.  The  mere  convenience  or  policy  of  permitting  the 
right  is  not  enough  to  warrant  it  in  point  of  law.  Ball  v.  Herbert^  3  T.  R. 
253,  decided  that  the  right  of  towing  on  the  banks  of  a  public  river  could 
not  be  supported  on  such  grounds.  Blundell  v.  Caiterallj  5  B.  &  Aid.  268, 
(7  E.  C.  L.  R.  91,)  shows  that  there  is  no  common  law  public  right  of  way 
on  the  sea  shore,  however  convenient  it  may  be.  Bagott  v.  Orr^  2  B.  &  P. 
472,  may  be  cited  on  the  other  side ;  but  there  nothing  turned  on  the  kind 

(a)  This  description  of  spat  appears  to  be  taken  from  stat  1  Eliz.  c.  17,  s.  1,  and 
SJ|L  I,c.  12,  s.  1. 

(6)  November  30th,  1839.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and 
Coleridge,  Js. 

(c)  ./fnonvmoiM,  1  Mod.  105, 106,  and  Carttr  v.  Mwnxt^  4  Burr.  8163,  were  also  cited 
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of  fidi  taken,  and  no  judgment  was  actually  given,  but  an  amendment  was 
made  in  consequence  of  a  doubt  suggested  by  the  court  as  to  the  right  to 
take  shells.  In  Year-Book^  12  Hen.  8,  fol.  9  B.  pi.  2,  the  right  to  take  fi^ 
and  other  wild  animals  is  put  on  the  same  footing,  and  referred  to  their 
nature,  "quia  fera  vagans  est  nuUius  in  rebus."  If  so,  it  may  be  well 
doubted  whether  an  oyster  be  a  fish  within  the  legal  sense  of  the  word : 
whether  it  be  not  rather  a  part  of  the  soil  to  which  it  adheres,  and  necessa^ 
rily  private  property.  The  plea,  however,  is  not  confined  to  oysters,  but 
extends  to  spat.  As  the  court  cannot  take  judicial  notice  of  the  nature 
of  spat,  the  replication  explains  it  by  a  description  which  shows  it  to  be 
unfit  for  food,  and  brings  it  within  the  prohibition  of  numerous  statutes. 
[He  then  referred  to  the  following:  13  Ric.  2,  st.  1,  c.  19 ;  17  Ric.  2,  c.  9 ; 
1  Eliz.  c.  17;  3  Ja.  1,  c.  12;  30  Car.  2,  st.  1,  c.  9;  1  G.  1,  st.  2,  c.  18; 
33  G.  2,  c.  27,  s.  13;  31  G.  3,  c.  51 ;  48  G.  3,  c.  144.(a)]  Most  of  these 
statutes  relate  to  fish  in  general:  some  to  oysters  specially.  If  the  de- 
fendant took  the  spawn  for  any  warrantable  purpose,  (as  for  preserving  and 
maturing  it,  Bridger  v.  Richardson^  2  M.  &  S.  568,)  the  plea  should  have 
stated  the  fact. 

Wightmanj  contra.  It  is  contended  for  the  plaintiffs  that  oysters  are  not 
fish,  and  that  spat  are  not  oysters.  On  the  first  point,  Bagott  v.  Orr^  2  B. 
k,  P.  472,  is  decisive.  The  only  doubt  there  was  about  the  right  of  tres- 
passing to  take  mere  shells.  In  Bkhardson  v.  Mayor  of  Orford^  2  H.  Bl. 
182,  m  error;  S.  C.  (belowj  4  T.  R.  437,  the  general  right  of  fishing  for 
oysters  in  an  arm  of  the  sea  is  assumed,  and  was  established  by  the  judg- 
ment upon  error.  [Upon  this  point  he  was  stopped  by  the  court.]  Then, 
as  to  spat,  there  is  at  common  law  no  difierence  between  fidi  in  a  perfect 
and  imperfect  state,  as  to  the  right.  An  animal  ferse  naturae  may  be  taken 
at  any  stage  of  its  existence,  and  the  express  prohibition  of  the  legislature 
in  certain  cases  only  proves  the  common  law  right.  Nor  is  the  unfitness  for 
food  any  test  of  the  legality  of  the  taking.  It  may  have  been  taken  to  be 
kept  till  it  was  fit.  As  to  the  argument  deduced  from  the  statutes  cited,  it 
is  enoudi  for  the  defendant  to  rely  on  the  general  law,  and  to  leave  the 
plainti£  to  show  that  he  comes  within  the  prohibition.  Bridger  v.  Richard'- 
souj  2  M.  &  S.  568,  shows  that  shell-fish  are  not  within  3  Jac.  1,  c.  12. 
The  taking  of  oyster  spat  in  certain  rivers,  as  the  Thames  and  Medway,  has 
indeed  been  regulated  by  various  statutes,  as  9  Ann.  c.  26 ;  2  G.  2,  c.  19 ; 
30  G.  2,  c.  21 ;  but  no  general  prohibition  has  been  pointed  out.  Primd 
fiicie,  the  taking  is  legaL  [Patteson,  J.  Meddling  with  the  plaintiff's 
soil  is  primS  facie  a  trespass :  you  must  show  that  your  purpose  was  a  lawfiil 
one.]  Illegality  will  not  be  presumed.  If  such  taking  be  illegal  at  all,  it  is 
only  illegal  to  take  for  the  purpose  of  destruction.  [(Joleridge,  J.  If  it  is 
illegal  to  take  for  one  purpose,  and  legal  to  take  for  another,  is  it  enough  for 
a  defendant  in  trespass  to  say  that  he  entered  to  take  generally?]  It  is 
enou^,  where  a  general  common  law  right  is  limited  by  a  penal  act. 

Stepheriy  Serjt,  in  reply.  The  pleas  allege  an  entry  to  take  oysters  and 
oyster  spat.  It  will  therefore  be  enough  to  £ow  that  the  defendant  had  no 
ngfat  to  take  spat  Now,  admitting  oysters  to  be  fish  (and  if  thev  are  not 
m  pleas  are  bad,)  the  pleas  do  not  aUege  that  spat  are  oysters.  The  spawn 
of  an  ojrster  is  no  more  an  oyster  than  an  egg  is  a  fowl.  An  egg  may  be 
the  subject  of  larceny,  though  the  animal,  that  laid  it,  be  ferae  naturae  and 
unreclaimed ;  TJie  case  of  Swans,  7  Rep.  18  a.  There  is,  therefore,  no 
irommon  law  right  to  take  spat.  But,  at  all  events,  the  statutes  referred  to 
(a)  The  last  two  acts  were  repealed  by  7  4c  8  G.  4,  c.  37. 
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have  made  it  unlawful.  It  is  the  spawn  or  young  brood  of  fish;  and, 
although  the  court  doubted  (but  did  not  decide)  in  Bridger  v,  Ricliardsan^ 
2  M.  &  S.  568,  whether  shell-fish  was  intended  by  3  Jac.  1,  c.  12,  yet  the 
other  statutes  are  not  Umited  by  any  recital  that  can  confine  their  meaning 
to  one  kind  of  fish.  The  statutes  13  Ric.  2,  st.  1,  c.  19 ;  17  Ric.  2,  c.  9, 
are  repealed.  The  governing  statute  for  the  protection  of  the  oyster  fish- 
eries is  now  7  &  8  G.  4,  c.  29,  s.  36.  [  WiglUman,  That  act,  as  well  as 
31  G.  3,  c.  51,  seems  to  apply  only  to  private  oyster  beds.]  The  general 
rule,  since  the  making  of  the  various  statutes,  is  that  spawn  cannot  be  taken. 
If  there  be  any  exception,  the  defendant  must  show  himself  within  it ;  other- 
wise he  is  a  trespasser. 
Per  Curiam,     We  will  take  time  to  look  into  the  acts  of  Parliament. 

Cur,  adv,  vuU, 
Lord  Denman,  C.  J.,  in  this  term,  {June  11th,)  delivered  the  judgment 
of  the  court. 

The  declaration  was  for  trespass  on  plaintiffs'  close,  called  the  River 
Blackwater,  and  removing  soil  and  culch,  oysters,  and  oyster  spat. 

Plea,  that  defendant  did  so  in  exercise  of  the  right  belonging  to  all  the 
king's  subjects  to  fish  in  navigable  rivers  for  oysters  and  03rster  spat.  Repli- 
cation :  true  it  is  that  the  close  in  which,  &c.  is  a  navigable  river ;  but  it  is 
within  the  body  of  the  county,  and  the  spat  is  the  spavm  or  young  brood  of 
oysters  not  full  grown,  nor  fit  for  the  use  of  man,  adhering  to  the  soil,  and 
not  capable  of  being  fished  up  without  removing  the  soil.  Rejoinder,  imme- 
morial right  in  all  subjects  to  take  oyster  spat  there.  To  this  there  was  a 
general  demurrer:  the  point  stated  being,  that  the  king's  subjects  have  not 
the  right  of  dredging  for  oyster  spat  in  the  place,  &c.,  and  removing  the 
earth.  . 

The  preservation  of  the  spawn,  fry,  or  brood  of  fish  has  been,  for  centuries, 
since  13  R.  2,  c.  19,  (a)  a  favourite  subject  of  legislation,  and  the  statutes 
passed  for  the  purpose  are  extremely  numerous.  If  the  plaintiffs  had,  in  the 
declaration  or  in  the  replication,  averred  that  the  oyster  spat  taken  by 
defendant  was  the  spawn,  fry,  or  brood  of  fish,  the  defendant  could  not  have 
defended  himself  by  stating  his  immemorial  right,  as  one  of  the  subjects  of 
this  realm,  to  take  them  in  plaintiffs'  close,  being  a  navigable  river.  But 
the  declaration  stated  that  "  oyster  spat"  was  taken ;  and  the  plea  justifies 
taking  it,  and  only  denies  the  repeated  assertion  of  the  same  immemorial 
right ;  still,  however,  they  have  alleged,  and  defendant  has  not  denied,  that 
the  oyster  spat  is  the  spawn  or  young  brood  of  oysters ;  and  though  the  epi- 
thet rather  applies  to  fish  than  spawn,  and  all  the  other  circumstances  in  tiie 
description,  given  in  the  replication,  are  as  consistent  with  the  idea  of  fish 
as  of  spawn,  yet  it  appears  to  us  that  the  word  "  spawn"  is  sufficient.  To 
remove  it  is  unlawful  within  the  statutes  of  Richani  11.,  which  have  never 
been  repealed,  but  frequently  recognised ;  and  the  immemorial  usage  cannot 
have  legal  existence. 

S  Judgment  for  the  plaintiff. 

(a)  The  words  of  13  Rich.  2,  c.  19,  are,  **qe  null  peschour  ne  garthman  ne  null  autre 
!e  quell  estat  ou  condition  qils  soil  ne  mette  desorenavant  en  les  ewes  de  Thamise,  Hum- 
ore,  Ouse,  Trente  ne  null  autree  ewe  du  roialme  par  le  dit  temps  ne  par  null  autre  temps 
del  an  ascuns  rees  appellez  stalkers,  nautres  rees  rengines  queconqes  par  les  quelles 
le  frie  ou  brood  de  salmons,  laumpreis,  ou  dautre  pesson  queconqe  punrra  en  ascun 
manere  estre  pris  ou  destruit  sur  la  peine  suis  dite."  Stat.  17  Rich.  3,  c.  9,  enforces  the 
former  act  in  the  same  language. 
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DOB  dem.  DAVIES  against  DAVIES.— p.  22. « 

A  judge's  order  was  obtained  bj  defendant,  before  trial,  for  the  costs  of  proving  certain 
docamentff,  to  be  paid  by  plaintiff  in  case  the  documents  were  proved  to  the  satisfaction 
of  the  jadge.  They  were  so  proved.  Plaintiff  was  nonsuited,  but  obtained  a  rule  to 
set  the  nonsuit  aside.  The  Court  refused  to  allow  defendant's  costs  of  proof  to  be 
taxed  pending  the  rale. 

'In  this  ejectmenty  the  defendant  obtained  a  summons,  calling  upon  the 
lessor  of  the  plaintiff  to  admit  certain  documents.  He  refusing  to  ad- 
mit them,  Lord  Denman,  C.  J.,  in  July  1839,  made  an  order  that  the 
costs  of  the  proof  should  be  paid  by  the  said  lessor,  provided  the  docu- 
ments were  proved  to  the  satisfaction  of  the  Judge  who  should  try,  cer- 
tified by  his  endorsement  on  the  notice.(a)  On  the  trial,  at  the  Cardigan 
Summer  assizes,  1839,  before  Gurney,  B.,  the  defendant  proved  the 
documents  to  the  satisfaction  of  the  learned  Baron,  who  certified  ac- 
cordingly. The  plaintiff  was  nonsuited,  but  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  which  rule  stood  at  present  in  the  new  trial  paper. 
The  defendant  applied  to  the  Master  to  tax  the  costs  immediately,  which 
the  Master  declined  to  do,  conceiving  that  they  ought  to  be  finally  set 
off  against  the  plaintiff's  costs  in  the  case  of  his  ultimately  succeeding. 

JP.  J^.  Williams  now  moved  for  a  rule  to  show  cause  why  the  Master 
should  not  tax  these  costs  immediately.  He  urged  that,  although  in 
general  interlocutory  costs  went  into  the  final  taxation,  the  rule  was 
otherwise  where  the  payment  of  such  costs  was  made  a  condition  in  the 
course  of  the  proceedings,  or  where  such  costs  accrued  on  a  particular 
event  taking  place ;  and  he  compared  the  case  to  that  of  costs  of  the 
day.(6) 

Per  Curiam.{c)  These,  are  not  interlocutory  costs :  and  we  cannot 
allow  the  costs  to  be  split  into  distinct  taxations. 

Rule  refused.(d) 

{a)  Reg.  Gen.  Hil.  4  W.  4,  20 ;  5  B.  &  Ad.  XTii. 

\b\  See  Doe  v.  Carter,  8  Blng.  880. 

(«)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js. 

{d\  See  LtwU  v«  HowdL,  6  A.  &  £.  769. 


The  QUEEN  against  The  Justices  of  The  West  Ridmg  of 
YORKSHIRE.— p.  22. 
(CLINT  against  BIRSTWITH.) 
This  case  is  reported,  10  A.  &  E.  685. 
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DOE  on  the  several  demises  of  HARTWRIGHT  and  others 
against  FEREDAY.(a>— p.  23. 

By  indenture  to  which  A.,  executor  and  deTisee  In  truat,  and  0.  and  D.  were  parties,  it 
was  agreed  and  declared  that  certain  stock,  formeiiy  the  testator's,  should  be  transferred 
to  C.  and  D.  in  trust,  according  to  the  dispositions  of  the  will ;  and  in  pursuance  of  an 
agreement,  which  was  recited,  A.,  by  the  same  indenture,  bargained,  sold,  released,  &c., 
lands  of  A.  to  C.  and  his  heirs,  in  trust,  that  C.  should,  out  of  the  proceeds,  make  certain 
payments  directed  by  the  will.     The  indenture  bore  a  1/.  15#.  stamp. 

Held,  that  such  stamp  was  sufficient  under  stat.  55  G.  8,  c.  184,  sched.  part  I. ;  and  thai 
the  indenture  did  not  require  to  be  stamped  both  as  a  "  deed  not  otherwise  charged," 
&c.,  in  respect  of  the  disposition  of  stock,  and  as  a  "  conreyance  not  otherwise 
charged,"  &c.,  in  respect  of  the  bargain,  sale,  and  release  of  lands. 

This  ejectment  was  tried  before  Lord  Abinoer,  C.  B.,  at  the  Worces- 
ter Summer  assizes,  1838.  For  the  plaintiff,  a  deed  was  produced,  re- 
citing the  will  of  B.  deceased,  who  thereby  devised  lands  in  fee,  charged 
with  certain  money  payments  if  the  personalty  should  be  insufficient,  and 
appointed  the  devisee  his  executor :  he  also,  by  the  will,  confirmed  a' 
former  settlement,  made  by  him  upon  a  part  of  his  family,  of  1564?. 
stock.  The  deed  further  recited  that  (the  personalty  not  sufficing)  the 
devisee  (party  to  that  deed)  was  desirous  of  substituting  certain  other 
lands,  of  which  he  was  seised  in  fee,  for  part  of  those  charged  by  the 
will,  and  had  proposed  and  agreed  to  make  such  substitution,  and  to 
transfer  the  stc^ck  (which  wa«  standing  in  the  testator's  name  at  his  de- 
cease) to  W.  on  the  trusts  of  the  settlement,  and  to  convey  and  assure 
all  the  said  lands,  except  those  to  be  exonerated  as  before  mentioned,  to 
W.,  in  trust  for  the  purposes  of  the  will,  &o.  It  was  then  witnessed  that 
it  was  by  that  indenture  agreed  and  declared  that  the  said  15642.  stock 
should,  with  all  convenient  speed,  be  transferred  into  the  names  of  the 
said  W.  and  another  (parties  to  the  deed)  in  the  books  of  the  Bank  of 
England,  and  that  they,  and  the  survivor  of  them,  and  the  executors, 
&c.,  of  such  survivor,  should  stand  and  be  possessed  thereof  upon  and 
for  such  trusts,  &c.,  as  were  expressed  and  declared  concerning  the  same 
by  the  settlement,  &c.  And  it  was  also  witnessed  that,  in  further  pur- 
suance of  the  agreement,  and  for  the  considerations  and  purposes  in  the 
deed  before  mentioned,  and  in  consideration  of  10^.,  &c.,  the  devisee  by 
that  indenture  granted,  bargained,  sold,  aliened,  released,  and  confirmed 
to  W.  (in  his  possession  then  being  by  virtue  of  a  bargain  and  sale,  &c.,) 
and  to  his  heirs  and  assigns,  all  that,  &c.  (describing  the  premises  to  be 
substituted  for  part  of  the  devised  lands  as  above  mentioned),  habendum 
to  W.  his  heirs  and  assigns  for  ever  upon  the  trusts  after  stated,  which 
were,  among  other  things,  for  indemnifying  the  above  portion  of  the  de- 
vised lands  from  the  charges  of  the  will,  and  for  carrying  the  will  into 
effect. 

The  deed  was  put  in  to  prove  the  conveyance  of  the  substituted  lands. 
It  bore  a  stamp  of  11.  15«.,  and  stamps  for  progressive  duties  of  11,  5s. 
on  the  number  of  words  exceeding  2160.  For  the  defendant  it  was  ob- 
jected that  these  stamps  were  insufficient.  A  verdict  was  found  for  the 
plaintiff,  but  leave  given  to  move  to  enter  a  nonsuit,  if  the  Court  should 
hold  that  the  deed  was  not  well  stamped.  iJ.  V.  Richards  in  the  next 
term  obtained  a  rule  nisi  for  entering  a  nonsuit.     In  Easter  term  1840,(i) 

Sir  F.  Pollock  and  Busby  showed  cause.     (iJ.  V.  Richards  stated, 

(ff)  This  ca.se,  decided  in  last  Easter  term,  has  been  nnaroidably  postponed. 
(6)  May  8th.     Before  Lord  Denman,  C.  J.»  Patteson  and  Williams,  Js. 
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as  the  objection  relied  upon,  that  the  instrument  was,  substantially,  two 
deeds,  one  a  declaration  of  trusts  on  which  stock  was  to  be  transfened, 
the  other  a  conveyance  of  land ;  and  that  each  required  a  1/.  16«.  stamp, 
and  stamps  for  progressive  duty,  according  to  stat.  55  G.  8,  c.  184, 
Bched.  part  1 ;  the  first  as  a  "  Deed"  "  not  otherwise  charged  in  this 
schedule,  nor  expressly  exempted  from  all  stamp  duty;"  the  second,  as  a 
"Conveyance"  "  not  otherwise  charged,"  &c.,  "  nor  expressly  exempted," 
kc.)  The  objection  is  one  never  hitherto  taken,  and  is  unfounded. 
Different  estates,  or  real  property  and  personal,  may  be  conveyed  by  the 
same  deed.  The  instrument  here  is  substantially  one :  the  parties  are 
the  same  throughout ;  and  it  is  not  contended  that  more  than  one  execu- 
tion was  requisite.  If  a  conveyance  of  real  property  be  coupled  with  a 
declaration  of  trust,  ancillary  to  such  conveyance,  in  respect  of  stock,  it 
does  not  follow  that  a  second  set  of  stamps  is  needed.  The  clauses  of 
the  schedule  as  to  conveyances  upon  the  sale  of  lands  do  not  apply. 
Even  assuming  that  double  stamps  were  requisite  here,  the  plaintiff,  at 
the  trial,  offered  this  instrument  only  to  prove  a  conveyance  of  land ;  if 
it  was  sufficiently  stamped  for  a  deed  having  that  operation,  it  is  imma- 
terial that  some  part  of  the  document,  constituting  a  separate  deed,  was 
iinstamped.(a)  It  has  been  held  by  Lord  Ellenborough,  where  an 
instrument  related  to  several  distinct  matters,  and  was  said  to  require  a 
stamp  in  respect  of  each,  but  had  only  one,  that  the  single  stamp  might 
be  referred  to  one  matter  only.(6)  [Patteson,  J.  According  to  the 
present  argument,  the  conveyance  of  land  might  be  held  good  now,  and, 
on  a  future  occasion,  persons  wishing  to  set  up  the  other  part  of  the 
deed  might  say  that  the  stamp  covered  that,  though  not  applicable  to  a 
conveyance  of  land.]  Where  a  deed  includes  a  power  of  attorney,  it  is 
never  contended  that  a  "  letter  or  power  of  attorney"  stamp  is  neces- 
sary, in  addition  to  such  other  stamp  as  the  deed  may  require.  [LiT- 
TLBDALE,  J.  The  deed  and  power  would  relate  to  the  same  subject 
matter J^ 

a.  ¥•  Riehards  and  Whateley^  contrft.  This  document  is,  in  sub- 
stance, two  distinct  deeds ;  a  declaration  of  trust  as  to  stock,  and  a  con- 
veyance of  land,  each  requiring  a  IZ.  15«.  stamp.  The  one  is  merely  a 
deed;  the  other  is  an  instrument  distinguished,  for  the  purposes  of  the 
stamp  act,  by  the  terms  of  the  act  itself,  from  a  simple  deed.  The  duties 
are  not  to  be  evaded  by  shaping  two  such  documents  as  one.  The  parties 
concerned  in  each  are  not  precisely  the  same.  It  is  true  that  the  instru- 
ment was  used  at  the  trial  only  as  a  conveyance ;  but,  if  the  argument 
for  the  plaintiff  could  prevail,  it  might  by  the  same  reasoning  be  made 
available  as  a  declaration  of  trust,  although  one  set  of  stamps  were  con- 
fessedly not  sufficient  for  the  whole  contents  of  the  deed.  In  Powell  v. 
JEdmy^ndty  12  East,  6,  a  single  stamp  was  held  sufficient,  though  on  a 
document  containing  two  contracts,  each  requiring  such  a  stamp ;  but 
there  it  was  evident,  from  the  position  of  the  stamp,  that  it  was  appro- 
priated to  that  particular  agreement  on  which  the  action  was  brought. 
And  in  Shipton  v.  Thomtorij  9  A.  &  E.  814,  831,  Lord  Denman,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says :  ^'  If,  indeed,  we  saw  that 
there  were  two  agreements  on  the  face  of  the  instrument,  and  only  one 
stamp,  then,  because  it  would  be  uncertain  to  which  agreement  the  stamp 

(a)  See  &rcy  t.  SmUh,  1  Camp.  887. 

(6)  See  the  cases  cited  in  Sh^dm  t.  Thornton,  0  A.  It  E.  814,  819,  824,  820;  Peny  t. 
,4  Camp.  80;  Chit^  on  the  SUmp  Laws,  sect  6,  pp.  26—82,  2d  ed. 
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was  intended  to  be  applied,  we  ought  to  receive  it  as  evidence  of  neither." 
That  uncertainty  exists  here. 

Cur,  adv.  vuU» 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  a  deed  by  which  certain  lands 
were  conveyed  on  certain  trusts,  and  in  which  a  declaration  of  similar 
trusts  was  also  made  as  to  certain  government  stocks,  is  to  be  considered 
as  two  deeds  for  the  purpose  of  the  stamp  act.  That  act  affixes  a  stamp 
of  1?.  15«.  on  conveyances  not  otherwise  charged,  and  also  one  of  IL  15«. 
on  deeds  not  otherwise  charged.  It  is  admitted  that  no  ad  valorem  stamp 
is  necessary,  and  that  this  instrument  is  "not  otherwise  charged."  We 
find  no  provision  in  the  act,  except  in  cases  of  conveyances  by  way  of 
sale,  that,  when  a  deed  operates  on  several  subject-matters  in  several 
ways,  it  shall  have  several  stamps ;  and,  in  the  absence  of  any  such  pro- 
vision, we  think  that  one  stamp  is  sufficient,  and  that  this  rule  must  be 
discharged. 

Rule  discharged. 


The  QUEEN  against  The  Justices  of  WORCESTERSHIRE.— p.  28. 

The  parish  of  T.  consisted  of  four  towuBhips,  A.,  B.,  C,  and  D.,  of  which  A.  had  imme- 
mori&Uy  been  severed  from  the  rest  in  the  maintenance  of  its  poor,  haying  its  own  over- 
seers, poor  rates,  and  workhouse.  Each  of  the  townships  B.,  C.,  and  D.  had  its  separate 
overseer,  collector  of  taxes,  surveyor  of  highways,  and  constable ;  but  there  were  two 
churchwardens  for  the  whole  parish.  The  parish  church  stood  partly  in  A.  In  B.,  C, 
and  D.,  each  overseer  collected  the  poor  rates  of  his  own  district,  independently  of  the 
others,  and  kept  his  own  accounts ;  but  these  were  afterwards  entered  in  one  book  and 
passed  jointly ;  and  the  poor  of  the  three  townships  were  maintained  in  one  workhouae, 
at  their  joint  expense. 

Held  that  the  severance  of  A.  entitled  either  of  the  remaining  townships  to  claim  ah  ap- 
pointment of  overseers  under  stat.  18  &  14  Car.  2,  c.  12,  s.  21. 

And  this,  though  all  the  townships  had  (with  other  districts)  been  incorporated  in  a  poor 
poor  law  union  under  stat.  4  &  6  W.  4,  c.  76,  s.  26. 

At  a  petty  session  holden  at  Bromsgrove,  Worcestershire,  October  Ist, 
1839,  the  hamlet  of  Bentlej  Paunccfoot  applied  to  the  magistrates  to 
appoint  two  overseers  of  the  poor  for  that  hamlet,  which  they,  after  con- 
sideration (on  December  2d,)  refused.  In  last  Hilary  term  a  rule  nisi 
was  obtained  for  a  mandamus  to  the  justices  to  appoint  overseers  for 
Bentley  Pauncefoot  for  the  remainder  of  the  year.  The  affidavits  in 
support  of  the  rule  stated  the  following  among  other  facts. 

The  parish  of  Tardebigg  consists  of  four  townships  or  hamlets ;  that 
of  Tutnall  and  Cobley,  in  the  county  of  Warwick,  and  those  of  Redditch, 
Webheath,  and  Bentley  Pauncefoot,  in  the  county  of  Worcester.  The 
parish  church  is  partly  in  Worcestershire,  and  partly  in  Warwickshire ;  and 
there  are  two  churchwardens  for  the  whole  parish.  Tutnall  and  Cobley 
is,  and  has  been  immemorially,  a  separate  and  distinct  hamlet  from  the 
others,  and  has  always  had  two  separate  and  distinct  overseers,  appointed 
by  the  justices  of  the  county :  it  has  also  had  separate  poor  rates  and 
workhouse,  maintained  its  poor  separately,  and  kept  distinct  accounts  of 
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the  moneys  applied  for  such  maintenance,  and  has  not  interfered  with 
the  other  hamlets,  but  has,  for  all  purposes  relating  to  the  poor,  acted  as 
a  separate  parish.  There  have  been  (as  long  as  deponents  could  recol- 
lect) removals  of  paupers  from  Tutnall  and  Cobley  to  the  Worcestershire 
part  of  the  parish,  and  vice  versa.  Tutnall  and  Cobley  has  (immemorially 
as  was  believed)  had  its  separate  constable,  collector,  and  assessor  of 
taxes,  and  surveyors  of  highways,  the  constable  being  annually  appointed 
at  the  court  leet  for  the  manor  of  Tardebigg  in  Warwickshire.  The  four 
hamlets  have  (as  far  as  was  recollected)  never  interfered  with  each  other 
in  the  choice  or  appointment  of  any  officers.  Until  1832,  one  person 
out  of  each  of  the  three  Worcestershire  townships  was  named  overseer 
by  the  inhabitants  of  each  township  respectively ;  and  they  w^ere  ap- 
pointed, by  the  magistrates,  overseers  of  the  parish  of  Tardebigg  in  Wor- 
cestershire ;  each  collected  the  rates  in  his  own  district,  and  kept  his 
own  accounts ;  but  the  accounts  were  afterwards  entered  into  one  book,  (a) 
and  passed  jointly.  There  was  a  workhouse  at  Webheath,  where  the 
poor  of  the  three  townships  were  maintained  at  their  joint  expense. 
Since  1832,  four  overseers  have  been  appointed  for  the  Worcestershire 
part  of  the  parish,  two  out  of  Redditch,  one  out  of  Webheath,  and  one 
out  of  Bentley  Pauncefoot.  Each  of  the  Worcestershire  townships  has 
always  had  separate  collectors  and  assessors  of  taxes,  and  surveyors  of 
the  highways ;  a  constable  has  always  been  appointed  for  each  of  the 
hamlets  of  Redditch  and  Webheath  at  a  court  leet  for  the  manor  of 
Tardebigg,  in  the  Warwickshire  part  of  the  parish,  and  a  constable  for 
the  hamlet  of  Bentley  Pauncefoot  at  a  court  leet  called  the  Dodderhill 
court  leet,  held  before  a  steward  appointed  by  the  sheriff,  in  the  Wor- 
cestershire part  of  the  parish,  to  which  the  inhabitants  of  Bentley  Paunce- 
foot were  summoned.  Bentley  Pauncefoot,  and  Tutnall,  and  Cobley, 
have  each  a  pound  for  cattle,  and  a  pinder.  For  all  purposes  except 
contributing  jointly  to  the  relief  of  the  poor  and  repairs  of  the  church, 
Ilentley  Pauncefoot  is,  and  always  has  been  (according  to  the  statement 
of  old  persons,)  distinct  from  and  independent  of  the  other  parts  of  the 
parish.  All  other  expenses  of  that  hamlet  are  paid  by  it  separately. 
There  was  formerly  in  Bentley  Pauncefoot  a  chapel  called  Stephen 
Chapel,  and  a  town  near  it  called  Stephen  town.  There  is  a  known 
boundary  between  Bentley  Pauncefoot  and  Webheath.  Bentley  Paunce- 
foot does  not  a(\join  any  other  part  of  the  parish. 

Affidavits  were  filed  in  opposition,  stating  that  the  hamlet  of  Tutnall 
and  Cobley,  and  the  Worcestershire  part  of  the  parish  of  Tardebigg,  had 
been  incorporated,  with  other  districts,  in  the  Bromsgrove  Union,  under 
Stat.  4  &  5  W.  4,  c.  76,  and  had  ever  since  continued  so.  The  affidavits 
contradicted  those  on  the  other  side  in  some  few  particulars,  as  to  the 
ancient  chapel,  and  on  other  points,  which  it  is  not  material  to  state. 

Sir  W.  W.  Follett  and  R,  V.  Richard%  now  showed  cause.  There  is 
little  dispute  -  as  to  the  material  facts.  The  motion  proceeds  upon  the 
ground  that,  according  to  stat.  13  k  14  Car.  2,  c.  12,  s.  21,  and  tho 
cases  of  Rex  v.  iS^tV  Watts  Horton^  1  T.  R.  374,  and  Rex  v.  The  Justices 
of  Salofj  8  B.  &  Ad.  910,  it  is  imperative  on  the  Court  to  grant  this 
mandamus.  But  there  are  earlier  cases  which  were  not  noticed  in  the 
two  just  cited,  and  which  show  that,  where  districts,  alleged  to  be  part 
of  a  parish,  have  provided  separately  for  their  poor,  and  had  in  other 

(a)  The  entry  of  each  oreneer's  account  was  headed  in  the  following  form.     "  The 
accounta  of  J.  A.,  oyeneer  of  the  poor  in  Bentley  liberty,  in  Tardebigg,  from,  &o.,  "to,"  &a 
VOL.  XL.  4  0 
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respects  the  character  of  distinct  parishes,  the  parish  within  which  they 
lie  cannot  be  subjected,  on  their  account,  to  the  operation  of  stat.  13  k 
14  Car.  2,  c,  12.  s.  21.  In  Hilton  v.  Pawle^  Cro.  Car.  92,  it  was  found, 
on  special  verdict,  that  H.  was  an  ancient  rectory  and  parish  church, 
and  that  S.  was  an  ancient  village,  parcel  of  the  rectory,  but  had,  ever 
since  the  reign  of  Henry  VI.,  been  reputed  a  parish  and  had  its  own 
church  and  churchwardens ;  and  the  Court  of  Common  Pleas  held  that 
S.  was  not  rateable  to  the  relief  of  the  poor  of  H.  Nichols  v.  Walker, 
Cro.  Car.  894,  was  a  similar  decision.  The  Anonymous  case  in  Sir  T, 
Raymond,  476,  cited  in  Rex  v.  The  Justices  of  Salop^  3  B.  &  Ad.  910, 
is  to  a  like  effect,  and,  being  subsequent  to  13  &  14  Car.  2,  c.  12,  is 
decisive  here.  The  cases  in  Cro.  Car.  were  relied  upon  by  this  Court 
in  'Regina  v.  The  Justices  of  Worcestershirey{a)  Trin.  T.  1838,  which, 
also,  is  a  strong  authority  against  the  present  application.  Here  Tutnall 
and  Cobley  is,  in  fact,  a  distinct  parish  from  the  Worcestershire  districts, 
and  not  a  division  severed  from  the  rest  because  it  could  not,  with  them, 
reap  the  benefit  of  the  statute  of  Elizabeth.  No  trace  appears  of  its 
having  been  separated  under  the  statute  of  Charles.  Its  condition,  there- 
fore, affords  no  argument  for  applying  the  statute  of  Charles  to  the  Wor- 
cestershire districts.  It  is  true  that  the  cases  in  Croke  differ  from  this, 
inasmuch  as  in  them  the  district  claiming  to  be  a  reputed  parish  had  its 
own  church  ;  but  the  material  point  was  the  provision  for  relieving  the 
poor.  At  all  events,  the  granting  of  a  mandamus  to  enforce  the  pro- 
visions of  Stat.  13  &  14  Car.  2,  c.  12,  s.  21,  where  applicable,  is  not  of 
necessity,  but  discretionary;  Rex  v.  Palmer^  8  East,  416,  and  Rex  v. 
Leighj  3  T.  R.  746,  there  cited ;  judgments  of  Lord  Kenyon,  and  BuL- 
LER,  J.  And,  lastly,  whatever  may  be  the  result  of  the  decisions  under 
Stat.  13  &  14  Car.  2,  c.  12,  the  late  act,  4  4;  5  W.  4,  c.  76,  shows  a 
complete  change  in  the  policy  of  the  poor  law,  and  a  design,  for  the  fu- 
ture, to  secure  uniformity  of  management  by  establishing  large  districts ; 
with  which  view  the  act  authorizes  the  forming  of  unions,  and  even  the 
incorporation  with  them  of  parishes  having  their  own  local  acts.  This 
is  pointed  out  by  the  Court  in  Rex  v.  The  Poor  Law  Commissioners^  in 
the  matter  of  the  Whitechapel  Union^  6  A.  &  E.  34,  49. 

Sir  jP.  Pollock  and  Whateletfy  contra.     The  new  statute  cannot  affect 
this  application  ;  for  overseers  have  the  same  duties  in  their  respective 

Parishes  as  they  had  before.  The  case  of  Rex  v.  Sir  Watts  Horton^  1 
'.  R.  374,  was  fully  considered  by  the  Court  in  Rex  v.  The  Justices  of 
Salop^  3  B.  &  Ad.  910.  Both  cases  are,  in  substance,  undistinguishable 
from  the  present ;  and  neither  of  them  is  shaken  by  any  other  authority. 
The.  Court  will  not  overrule  them  on  motion  for  a  mandamus.  The 
Anonymous  case  in  Sir  T.  Raymond,  476,  was  discussed  and  explained 
in  Rex  v.  The  Justices  of  Salop,  The  question  here  is,  whether  it  ap- 
pears in  evidence  that  the  parish  of  Tardebig^,  in  its  present  condition, 
cannot  have  the  benefit  of  stat.  43  Eliz.  c.  2.  If  that  is  proved,  the 
language  of  stat.  13  &  14  Car.  2,  c.  12,  s.  21,  does  not  leave  the  Court 
any  discretion.  The  words  "  reap  the  benefit"  of  the  statute  of  Elizabeth, 
in  that  section,  mean,  as  Buller,  J.,  said  in  Rex  v.  Sir  Watts  Morton, 
^^  that  the  parish  may  maintain  their  own  poor,  as  a  parish :  for  unless 
they  can  do  it,  as  such,  they  cannot  have  the  benefit  of  that  statute.'* 
"Here,"  he  observed,  "three  of  the  townships  maintain  their  own  poor; 

(a)  8  Ner.  &  P.  484;  Repma  t.  Marrwit,  8.  C,  p.  2%  note  (a)  port. 
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but  unless  they  all  join,  they  cannot  reap  the  benefit  of  the  statute/' 
If  even  one  township  has  immemorially  been  taken  out  of  the  parish  for 
the  purpose  of  managing  its  poor  by  separate  overseers,  that  shows  that 
the  parish,  as  such,  cannot  have  the  benefit  of  the  statute ;  then  any  of 
the  remaining  townships  may  claim,  if  it  cannot  have  the  advantage  of 
being  one  parish  with  the  other  divisions  according  to  the  statute,  to  en- 
joy the  benefit  of  being  a  separate  parish.  Here  it  is  expressly  stated 
that  Bentley  Pauncefoot  is,  and  always  has  been,  distinct  from  and  inde- 
pendent of  the  other  parts  of  the  parish,  except  for  the  purpose  of  con- 
tributing to  the  relief  of  the  poor.  [Lord  Denman,  G.  J.  According 
to  your  statement,  the  application,  if  thought  necessary,  might  have  been 
made  at  any  time  since  the  statute  of  Charles.]  The  right  always  exist- 
ed ;  but  the  gradual  alteration  of  circumstances  in  a  parish  consisting 
of  various  divisions,  agricultural  and  mercantile,  may  call  for  such  an 
application  now,  though  it  might  formerly  have  been  dispensed  with. 
The  time  of  applying  makes  no  difference.  .  ( Whateley  was  stopped  by 
the  Court.) 

Lord  DENMAN,  C.  J.  The  authorities  are  so  strong  that  we  ought  at 
once  to  declare  our  opinion  decisively.  I  think  that  we  are  clearly 
bound  by  the  determination  of  the  Court  in  Rex  v.  Sir  Watts  ffartoriy 
1  T.  R.  374,  subsequently  acted  upon  by  Lord  Tenterden  in  Hex  v. 
The  Justices  of  Salop,  3  ]B.  &  Ad.  910.  These  authorities  are  met  by 
two  older  cases :  but  those  cases  do  not  affect  the  present  question ;  they 
were  decided  before  the  statute  of  Charles ;  the  question  in  each,  raised 
on  special  verdict,  was,  whether  the  particular  district  was  liable  to  main- 
tain its  poor,  as  a  distinct  parish,  under  stat.  43  Eliz.  c.  2 ;  and  the 
ground  of  decision  was  that  the  jury  had  pronounced  the  district  to  be 
a  parish  by  reputation.  In  this  case,  clearly,  no  such  fact  is  proved. 
Then  stat.  4  &  5  W.  4,  c.  76,  is  relied  upon  as  showing  that  the  legisla- 
ture has  now  abandoned  the  notion  that,  with  a  view  to  the  maintenance 
of  the  poor,  parishes  ought  not  to  be  very  large ;  a  notion  which  has 
been  contested  in  some  cases  since  the  statute  of  Charles.  But,  before 
the  new  act,  we  had  got  rid  of  the  opinion  that  the  statute  of  Charles 
was  to  be  construed  with  reference  to  any  supposed  policy,  and  had  con- 
sidered the  rule  to  be  that  we  must  apply  the  statute  as  well  as  we  could 
to  each  particular  case,  on  its  own  state  of  facts.  It  is  true  that,  on  the 
facts  when  shown,  we  must  exercise  a  discretion :  but  in  the  two  cases 
first  cited  the  Court  has  put  this  clear  construction  on  the  act,  that, 
where  one  township  has  been  severed  from  the  rest  of  a  parish  as  to  the 
maintenance  of  the  poor,  the  parish  cannot  reap  the  benefit  of  stat.  48 
Eliz.  c.  2 ;  and  other  townships  in  the  parish  may  claim  to  be  separated 
also :  and  we  are  bound  by  that  ruling. 

LlTTLEDALB,  J.  I  also  am  of  opinion  that  we  are  bound  by  those  deci* 
sions.  The  cases  in  Cro.  Car.  turned  upon  the  question  whether  certain 
dbtricts  were  parishes  by  reputation.  Budd  v.  MortoUj  2  Salk.  501, 
seems  to  show  that  a  district  becomes  so  by  having  had  its  own  parochial 
chapel  and  chapelwardens  when  stat.  43  Eliz.  c.  2,  was  passed,  and  that 
having  a  distinct  overseer,  and  maintaining  its  own  poor,  is  not  sufficient. 
On  the  whole,  I  am  of  opinion  that  this  mandamus  should  go. 

Patteson,  J. .  I  cannot  distinguish  this  case  from  Rex  v.  The  Justices 
of  Salop,  3  B.  &  Ad.  910.  The  new  act,  though  contradictory  in  prin- 
ciple to  stat.  13  k  14  Car.  2,  c.  12,  s.  21,  as  to  the  size  of  cUstricts,  has 
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not  repealed  it ;  nor  does  it  alter  the  former  law  as  to  the  appointment 
of  overseers  and  the  making  and  collecting  of  rates. 

Williams,  J.  No  case  has  undergone  more  consideration  than  Rex 
V.  Sir  Watt8  Horton,  1  T.  R.  374 :  and  Hex  v.  The  Justices  of  /Salop 
was  decided  on  its  authority,  after  time  taken  for  deliberation. 

Rule  absolute.(a) 

(a)  The  following  is  the  case  cited,  p.  26,  ont^,  as  Regina  t.  The  Jtuiices  of  Worcester- 
shire. 

The  QUEEN  against  THOMAS  MARRIOTT,  Esquire,  and  Another,  Justices  of 
WORCESTERSHIRE.— p.  35. 

Justices  made  an  order,  appointing  overseers  for  a  hamlet,  under  stat  13  &  14  Car.  2,  c. 
12,  s.  21.  On  motion  for  a  certiorari  to  bring  up  the  order  to  be  quashed,  it  appeared 
that  one  part  of  the  parish  of  A.  comprised  five  districts,  which  w^ere  commonly  called 
parishes.  Each  had  its  own  chapel.  The  residue  of  A.  consisted  of  a  district  called 
M.  and  P.,  the  above  hamlet:  these  together  were  reputed  to  be  a  parish,  for  the  pur- 
pose of  maintaining  the  poor.-  Neither  had  a  church  or  chapel ;  the  inhabitants  of  P. 
went  to  the  parish  church  of  A. :  the  extent  of  the  two  was  1314  acres ;  the  population 
1080  persons.  There  was  a  workhouse  in  M.,  to  which  the  poor  of  both  parts  were 
sent.  Separate  overseers  were  appointed  for  each  part;  and  each  paid  the  poor  in  his 
own  part,  without  inquiry  whether  they  were  setUed  in  one  or  the  other.  The  ex- 
penses of  the  poor  in  the  two  parts  were  borne,  one-third  by  P.,  and  two-thirds  by  M. ;  the 
payments  by  each  part  were  entered  in  weekly  accounts,  added  together,  and  the 
amount  apportioned.  Payments  made  to  M.  on  filiation  bonds  were  apportioned  in 
like  manner.  P.  and  M.  contributed  in  the  same  proportions  to  the  repair  of  the 
church  of  A.  The  overseer  of  P.  (and  he  only)  levied  and  collected  the  poor  rates 
there ;  he  attended  the  vestry  meetings  in  the  parish  of  A.,  and  paid  the  thirds  of  P.  to 
the  overseer  of  M.  These  were  raised  by  rate,  laid  and  collected  in  P.  without  the  in- 
terference of  M. ;  and  no  general  rate  for  P.  and  M.  had  ever  been  laid.  P.  had  its 
own  surveyor  of  highways,  and  constable.  Paupers  had  been  removed  to  and  from  P. 
and  orders  of  filiation  made  on  complaint  of  the  overseers  of  P. 

The  Court,  considering  that  no  case  was  made  for  applying  to  P.  the  provisions  of  stat 
18  &  14  Car.  2,  c.  12,  s.  21,  granted  the  certiorari ;  but,  on  motion  being  made  to  quash 
the  order,  directed  an  issue  to  try  the  facts. 

A  BULK  nisi  was  obtained  in  Easter  term,  1837,  for  a  certiorari  to  remove  into  this  Court, 
for  the  purpose  of  its  being  quashed,  an  order  made  by  the  above  justices  on  April  6th, 
1887,  whereby  they  appointed  John  Pitcher  and  John  Quarrell  overseers  of  the  poor  of  the 
hamlet  of  Pensham,  in  Worcestershire.  The  following  facts  were  stated  on  affidavit  in 
support  of  the  rule. 

The  parish  church  of  St.  Andrew  in  Pershore,  in  the  county  of  Worcester,  is  the  mother 
church  of  that  parish.  The  parish  extends  over  the  places  called  Wick,  Bricklehampton, 
Pinvin,  Besford,  and  I)e£ford,  commonly  called  parishes,  but  in  fact  (according  to  some  of 
the  affidavits)  chapelries,  in  the  parish  of  St.  Andrew.  Each  has  its  own  chapel  for  divine 
service,  maintains  its  own  poor  separately,  has  separate  parish  officers  and  overseers  of 
the  poor,  and,  for  parish  purposes,  is  altogether  unconnected  with  every  other  part  of  St. 
Andrew.  That  parish  also  extends  over  and  comprises  a  portion  of  the  market  town  of 
Pershore,  and  certain  lands  thereto  belonging  or  adjoining,  and  likewise  the  hamlet  of 
Pensham,  which  hamlet  is  not  reputed  or  commonly  spoken  of  as  a  parish,  but  as  a  ham- 
let, and  as  the  Pensham  part  of  the  parish  of  St.  Andrew.  The  said  portion  of  the 
market  town  of  Pershore,  and  the  lands  thereto  belonging,  and  the  said  hamlet  of  Pen- 
sham, have,  as  long  since  as  can  be  remembered,  and  immemorially  before  according  to 
tradition,  formed  together,  and  been  reputed  and  treated  as,  one  parish  for  the  main- 
tenance and  relief  of  the  poor,  and  the  rate  payers  thereof  have  acted  accordingly,  tiU 
the  time  after  mentioned.  The  said  portion  of  the  market  town  of  Pershore,  and  the 
lands  thereto  belonging,  contain  together  about  610  acres,  and,  in  1881,  had  a  population 
of  about  964  persons.  The  hamlet  of  Pensham  contains  about  704  acres,  and,  in  1831, 
bad  a  population  of  about  118  persons.  The  part  of  the  said  parish  comprising  the  said 
portion  of  the  market  town  of  Pershore  and  the  lands  thereto  belonging,  and  the  other 
part  of  the  parish,  comprising  the  hamlet  of  Pensham,  have  been  respectively  called,  as 
tkr  back  as  memory  can  go,  the  St.  Andrew  part  of  the  parish,  and  the  Pensham  part  of 
the  parish ;  and  the  river  Avon  lies  between  them.  For  six  or  seven  years  past  two  over- 
seers have  been  annually  appointed  for  the  hamlet  of  Pensham;  for  some  years  previously, 
bat  for  how  long  could  not  be  accurately  stated,  only  one^     Pensham  has  no  church  or 
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chapel ;  the  inhabitants  attend  the  church  of  St  Andrew,  which  is  tlieir  parish  church : 
they  join  with  the  inhabitants  of  St  Andrew  in  appointing  one  cfaorchwarden  for  the 
psrish  of  St  Andrew  (including  Pensham) ;  the  other  is  appointed  by  the  vicar.  There 
was  always  (till  the  formation  of  the  union  after  mentioned)  a  workhouse  in  the  St 
Andrew  part  of  the  parish,  to  which  the  poor  of  both  parts  were  sent  indiscriminately, 
the  Pensham  part  having  no  workhouse. 

As  far  as  could  be  stated  from  memory  or  tradition,  down  to  the  formation  of  the  union, 
the  expenses  of  the  workhouse,  and  of  reliering  and  maintaining  the  poor  of  the  parish 
of  St  Andrew,  including  Pensham,  have  been  borne  in  the  proportion  of  two-thirds  by 
the  St  Andrew  part,  and  one-third  by  the  Pensham  part  This  was  stated  to  appear  by 
the  account  books  relative  to  the  maintenance  and  relief  of  the  poor  of  St  Andrew,  from 
174-3  to  183o,  in  which  the  expenses  for  the  two  parts,  respectively,  were  entered  in  weekly 
tables.  The  overseers  of  each  part  paid  the  poor  in  their  respective  parts :  the  payments 
were  then  entered  in  the  books,  the  amounts  added  together,  and  the  ultimate  charge  ap- 
portioned. The  amount  payable  by  Pensham  was  usually  called  the  Pensham  Uiirds. 
The  orders  for  making  rates  were  given  at  vestry  meetings  which  the  St  Andrew  and 
Pensham  paymasters  attended.  The  orders  were  general,  not  containing  any  specific  direc- 
tion as  to  Pensham,  which,  however,  was  deemed  to  be  included.  Several  deponents 
stated  it  as  the  general  understanding  that  the  payment  in  the  above  proportions  origi- 
nated in  some  arrangement  founded  on  opinion  as  to  the  comparative  amounts  of  rateable 
property  in  St  Andrew  and  Pensham.  Poor  persons  from  the  Pensham  part  were  con- 
sidered as  having  a  right  to  settle  in  the  St.  Andrew  part ;  and  the  poor  were  relieved  by 
the  overseers  of  that  part  in  which  they  happened  to  reside,  without  regard  to  settlement 
in  one  or  the  other.  Bonds  of  indemnity  for  the  maintenance  of  illegitimate  children 
were  usually  made  to  the  two  churchwardens  and  to  tlie  overseers  of  the  parish  of  St 
Andrew,  whether  the  mother  resided  in  one  part  or  the  other,  and  were  kept  by  the 
churchwarden  resident  in  the  town  of  Pershore ;  and,  when  money  has  been  recovered  on 
sach  bonds,  Pensham  has  participated,  in  its  proportion  of  one-third.  The  expenses  of 
repairing  the  church  were  apportioned  like  those  of  the  poor.  The  a£Bdavits  stated  that 
the  said  two  parts  were  fully  capable  of  maintaining  their  poor  without  being  separated. 
The  St.  Andrew  and  Pensham  parts  were,  in  1885,  incorporated  in  the  Pershore  Union, 
under  sUt  4  &  5  W.  4,  c.  76. 

The  affidavits  in  answer  stated  (among  other  things)  that,  as  far  back  as  was  recol- 
lected, Pensham  had  had  a  resident  overseer,  whose  duty  was  to  levy  and  collect  the  poor 
rates  there,  relieve  the  poor  liring  in  the  hamlet,  attend  the  vestry  meetings  held  at  Per- 
shore, examine  the  parish  accounts,  pay  the  Pensham  thirds  to  the  overseer  of  St.  Andrew, 
and,  generally,  transact  the  parochial  business  of  the  hamlet.  That  Pensham  had  also 
had  its  own  surveyor  of  highways,-  collector  of  poor  and  church  rates,  and  its  constable, 
appointed  at  the  court  leet  for  the  manor  of  Binholme,  and  had  not  contributed  to  the 
salary  of  any  officer  appointed  for  the  St  Andrew  part  of  the  parish.  That  the  **  thirds,*' 
paid  by  the  Pensham  overseer  to  those  of  the  St  Andrew  part,  had  been  collected  by  rate 
at  such  times  and  in  such  manner  as  the  Pensham  part  of  the  parish  only  had  arranged, 
at  meetings  within  the  hamlet,  and  of  which  no  notice  had  been  given  to  the  other  part, 
nor  had  its  officers  or  inhabitants  been  present  No  money  for  parochial  purposes  has 
been  collected  in  Pensham  but  by  the  overseer,  or  a  person  appointed  by  him,  and  under 
a  rate  sanctioned  by  the  paymasters  of  the  hamlet,  and  (of  late)  allowed  by  the  county 
magistrates.  Except  as  to  the  contributionB  above-mentioned,  Pensham  was  stated  to 
have  been  as  distinct  from  the  St  Andrew  part  as  the  chapelries  of  Wick,  &c.  There  has 
not  (within  the  recollection  of  the  deponent  to  this  fact)  been  any  general  rate  or  assess- 
ment for  the  relief  of  the  poor  of  the  parish  of  St.  Andrew  including  Pensham.  Orders 
have  been  obtained  by  the  overseers  of  Pensham,  removing  paupers  from  the  hamlet  of 
Pensham  to  other  parishes  as  their  places  of  settlement;  and  like  orders  have  been  made 
on  Pensham  at  the  instance  of  other  parishes.  Orders  of  filiation  have  also  been  made 
on  complaint  of  the  overseers  of  the  hamlet  of  Pensham.  It  Was  further  stated  that 
the  profits  of  a  common  meadow  in  St  Andrew  were  applied  in  aid  of  the  poor  rates 
in  that  part  of  the  parish ;  and  that  Pensham  received  no  part  of  such  aid.  Ever  since 
the  formation  of  the  Pensham  Union,  a  guardian  had  been  appointed  for  the  hamlet  of 
Pensham. 

Cause  was  shown  against  the  rule  in  Trinity  term,  1888,  but,  as  the  points  made  were 
never  finally  decided,  the  case  has  not  hitherto  been  published  in  these  reports,  nor  is  it 
now  thought  necessary  to  state  the  arguments  in  detail. 

Sir  J,  Campbell,  Attorney  General,  and  F.  V,  Lee,  in  opposition  to  the  rule,  urged,  as  a 
preliminary  objection,  that  the  questions  here  raised  ought  not  to  be  inquired  into  by  the 
Court  upon  affidavit  on  motion  for  a  certiorari,  but  that  the  proper  course  would  have 
been  to  appeal  against  the  order,  which  being  done,  the  sessions  might  have  brought  the 
natter  regularly  before  the  Court  by  stating  a  case.  [Lord  Dsnman,  C.  J.  The  Court 
has  never  said  that  it  will  not  entertain  any  such  motion.  In  JRex  v.  Standard  Hill,  4  M. 
k  8.  878, 1  objected  that  the  Court  ought  not  to  try  on  motion,  whether  or  not  the  place 
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IB  question  was  a  township  for  which  OTerseers  could  be  appointed:  but  Lord  Ellkkbo- 
ROUGH  said  that  it  was  constantly  done;  and  counsel  on  the  other  side  were  stopped.] 
Rfx  T.  Great  Marlow,  2  East,  244,  was  also  cited  on  this  point.  It  was  then  contended 
that  the  justices  had  done  rightly  in  appointing  overseers  for  Peusham  :  that  Pensham 
was  a  distinct  township  from  the  neighbouring  portion  of  the  market  town  of  Pershore, 
and  had  maintained  its  own  poor  separately ;  that  Wick,  &c.,  were  other  divisions  of  the 
parish  of  St.  Andrew,  similarly  circumstanced;  and  that,  where  any  one  of  several  town- 
ships in  a  parish  has  maintained  and  governed  its  poor  separately,  the  case  described  in 
Stat.  18  &  14  Car.  2,  c.  12,  s.  21,  arises;  the  parish  is  shown  to  be  incapable  of  reaping 
the  benefit  of  stat  48  Elii.  o.  2 ;  and  any  one  of  the  townships  may  claim  to  have  a  regu- 
lar appointment  of  overseers  for  itself.  They  cited  Rex  v.  Sir  WatU  Horton,  1  T.  R.  874, 
the  Anonymous  case,  Sir  T.  Bay.  476;  Rex  v.  The  Jtutioet  of  Salop,  8  B.  &  Ad.  910,  and 
Rex  V.  Leigh,  8  T.  R.  746 ;  and  distinguished  the  present  case  from  Rex  v.  Newell,  4  T.  R. 
266,  on  the  ground  that  the  question  there  was  between  two  divisions  constituting  a  whole 
parish,  and  which  might  be  represented  as,  in  effect,  maintaining  their  poor  jointly,  but 
here  there  were  several  townships  in  the  parish  of  St.  Andrew,  besides  Pensham,  clearly 
maintaining  their  poor  apart  And  they  urged  that  an  issue  ifor  trying  the  questions  of 
fact  (which  The  Court  suggested)  was  unnecessary. 

Sir  W,  W,  Follett,  W,  J.  Alexander,  and  WhUmore,  contHk,  contended  that  Wick, 
Bricklehampton,  Pinvin,  Besford,  and  Defford  were  not  parts  of  a  parish  incapable  of 
benefiting  by  the  statute  of  Elizabeth,  but  were  distinct  ecclesiastical  divisions,  like  the 
places  held  to  be  parishes  by  repute  in  HiUon  v.  Pawle,  Cro.  Car.  92,  and  Nichols  v.  WtU- 
ker,  Cro.  Car.  894 :  that  the  districts  called  the  St.  Andrew  part  and  the  Pensham  part 
made  up  another  such  division;  and  that  on  the  evidence  (which  they  discussed)  no 
reason  appeared  for  severing  it  under  stat.  18  &  14  Car.  2,  c.  12,  s.  21,  the  extent  not 
being  sufficient  to  require  that  remedy,  the  districts  not  being  really  distinct  townships, 
and  the  supposed  independent  maintenance  of  the  poor  by  each  being  only  an  arrange- 
ment for  supporting  them  by  a  fund  which  was  ultimately  joint,  though  levied  separately 
and  in  ascertained  proportions ;  and  they  insisted  that  this  case  was  undistinguishable 
from  Rex  v.  NeweU,  4  T.  R.  266.  Besides  the  cases  already  mentioned,  l^ey  referred  to 
Bastock  V.  Ridffway,  6  B.  &  C.  496,  Rex  v.  Uttoxeter,  Doug.  846,  Peart  v.  Weetgarth,  8  Burr. 
1610,  and  Rex  v.  Palmer,  8  East,  416. 

Lord  Dbnmait,  C.  J.  It  is  often  desirable,  in  a  case  like  this,  to  have  the  facts  tried 
on  an  issue.  But,  as  our  opinion  upon  them  is  desired,  I  think,  upon  the  whole,  that  there 
is  no  ground  here  for  a  separate  appointment  of  overseers  under  the  statute  of  Charles. 
Five  divisions  of  this  parish  maintain  their  poor  separately ;  and  there  is  another,  the 
two  parts  of  which  bear  different  names,  and  appear  to  have  maintained  their  poor  out  of 
one  fund,  though  by  distinct  officers.  They  have  indeed  contributed  in  the  proportions 
of  one-third  and  two-thirds,  but  the  money  levied  has  been  applied  for  their  joint  benefit. 
I  think  there  is  no  proof  of  Pensham  being  a  distinct  township  in  the  management  of  the 
poor,  but  clear  evidence  of  an  arrangement  as  to  the  manner  in  which  Ainds  for  maintain- 
ing the  poor  of  both  should  be  levied  and  disposed  of.  The  extent  and  population  of 
these  two  districts  certainly  do  not  show  that  they  cannot  together  have  the  benefit  of 
Btat.  48  Ells.  0.  2.  The  case  of  Rex  v.  Sir  WatU  Uorton,  1  T.  R.  874,  is  answered  here 
by  those  cited  from  Croke ;  for,  if  the  five  townships  supposed  to  have  been  parishes  by 
repute  within  the  statute  of  Elizabeth  are  in  fact  so,  these  remaining  portions  may  be 
considered  as  forming  a  parish  also ;  and  there  appears  no  ground  for  dividing  it  accord- 
ing to  stat  18  &  14  Car.  2,  o.  12. 

LiTTLSDALS,  J.  The  five  districts  probably  maintained  their  poor  separately  before  the 
statute  of  Charles.  The  remainder  is,  I  think,  to  be  considered  as  one  parish,  of  about 
two  square  miles  in  extent,  with  1000  inhabitants.  It  cannot  be  said  that  such  a  district 
is  unable  to  maintain  its  poor  under  the  statute  of  Elizabeth.  There  is,  indeed,  an 
arrangement,  which  may  have  been  adopted  for  convenience,  that  the  rates  shall  be  levied 
in  certain  proportions :  but  they  go  into  one  fund ;  and  the  relief  of  the  poor  is  indis- 
criminate. The  case  is  one  in  which,  if  districts  had  been  separated,  I  should  perhaps 
say  that  they  ought  to  be  reunited. 

Pattsson,  J.  I  am  of  opinion  that  the  facts  stated  as  to  the  maintenance  of  the  poor 
in  the  St  Andrew  and  Pensham  parts  are  proof  of  an  arrangement ;  and  then  it  appears 
that  Pensham,  though  having  its  own  constable,  and  providing  for  the  repair  of  its  own 
roads,  does  not  maintain  its  poor  separately.  Nor  is  it  separate  for  ecclesiastical  purposes. 
There  is  one  church  for  the  whole  of  St  Andrew  Pershore.  It  is  unnecessary,  under  the 
oireumstances,  to  consider  whether  the  five  townships  may  be  treated  as  having  been 
parishes  at  the  time  of  the  passing  of  stat  48  Elis.  c.  2 ;  but  I  am  inclined  to  think  they 


Williams,  J.    The  fact  of  a  district  like  Pensham  repairing  its  own  roads  is  not  con* 

elusive.     It  is  usual  in  the  north  of  England  for  townships  to  be  divided  into  two  or  three 

districts  for  the  purpose  of  repairing  the  roads.     Here  the  joint  aj^lication  of  the  Amd, 

collected  in  proportions  of  two-thirds  and  0Be-third«  shows  that  the  course  adopted  in 

maintaining  the  poor  of  Pensham  was  the  result  of  arrangement  only,  not  of  a  separm- 

x  Rule  absolute. 
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The  order  was  brought  up,  and  a  motion  made  to  quash  it,  in  Trinity  term,  1889.  The 
Court  then  directed  an  issue  to  try  the  questions  of  fact  The  issue  eame  on  for  trial 
before  Alderson,  B.,  at  the  Gloucester  Summer  assizes,  1889;  when  the  parties  agreed  to 
state  the  facts  in  a  special  case  for  the  opinion  of  the  court.  The  case,  which  is  intended 
to  raise  the  questions  above  discussed,  has  not  yet  been  argued. 


DOE  against  HARLOW,  KELLY,  and  WARREN.— p.  40. 

In  trespass  for  mesne  profits,  a  ▼erdict  may  be  found  against  defendant,  though  he  never 
actually  occupied  during  the  time  of  the  trespass,  if  it  be  proved  that,  before  the  tres- 
pass, defendant,  who  then  held  lawfully,  underlet  to  H.;  that  defendant's  and  H*s  in- 
terest became  determined,  and  right  of  possession  vested  in  plaintiff;  that  H.  held  on  ; 
and  that  defendant  afterwards  continued  to  receive  rent  of  him,  and  declared  him  to 
be  his  tenant  when  plaintiff  demanded  possession ;  defendant  and  H.  both  alleging 
title  in  the  party  under  whom  defendant  formerly  held.  ' 

Trespass  for  breaking  and  entering  plaintifT's  messuage,  expelling  him 
therefrom,  keeping  him  so  expelled,  to  wit  from,  &c.,  till,  &c.,  and  during 
that  time  receiving  the  rents  and  profits,  &c.  Plea,  by  each  defendant,  Not 
guilty.  On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middle- 
sex after  last  Easter  term,  it  appeared  that  die  action  was  brought  to  recover 
mesne  profits  of  part  of  a  house  in  Leicester  Square.  Warren  had  held  the 
premises  under  Kelly  and  others,  by  a  lease  which  expired  in  Midsummer, 
1834,  (a)  and,  during  its  continuance,  Warren  underlet  to  Harlow.  Har- 
low contmued  to  occupy  after  the  expiration  of  the  lease,  and  during  the 
period  for  which  mesne  profits  were  now  claimed.  There  was  no  occupa- 
tion by  Warren  personally ;  but  it  appeared  that,  at  and  shortly  after  Mid- 
summer, 1834,  Messrs.  Poole,  the  parties  then  entitled,  caused  possession  to 
be  demanded  on  their  behalf  firom  Warren  and  Harlow.  Both  refused. 
Warren  said,  on  more  than  one  occasion,  that  Harlow  paid  him  rent  and 
was  his  tenant ;  and  that  he  himself  held  under  an  agreement  with  Kelly. 
Harlow  likewise  alleged  Kelly's  title.  Messrs.  Poole  then  brought  eject- 
ment, and  Kelly  defended ;  the  plaintiff  recovered :  and  the  present  action 
was  brought.  For  the  defendant  Warren  it  was  objected  that,  not  having 
been  in  actual  possession  during  the  time  mentioned  in  the  declaration,  he 
could  not  be  liable  in  this  action.  The  Lord  Chief  Justice  told  the  jury  that, 
in  his  opinion,  there  was  some  evidence  as  to  Warren ;  and  he  left  it  to  them 
to  say,  on  the  case  against  all  the  defendants,  how  long  the  three  had  been 
jointly  keeping  out  &e  rightful  proprietors.  Verdict  for  the  plaintiff,  against 
all  the  defendants. 

E.  V.  Williams  now  moved  on  behalf  of  Warren  for  a  new  trial,  on  tht 
ground  of  misdirection.  Warren  was  not  the  party  against  whom  judgment 
was  recovered  in  ejectment;  nor  was  he  the  party  in  possession  when  the 
mesne  profits  were  taken.  There  is  no  proof  of  actual  trespass  by  him.  He 
had  let  in  Harlow  as  tenant  before  Messrs.  Poole's  title  accrued.  Could  he 
afterwards  become  a  trespasser  by  Harlow's  refusal  to  go  out  ?  [Lord  Den- 
man,  C.  J.  He  himself  said,  after  Messrs.  Poole  became  entitled,  that  Har- 
low was  his  tenant,  (i)  He  encouraged  Harlow  to  remam,  and  received 
rent  fiom  him.     Littledale,  J.     Surely  that  was  evidence  against  Warren. 

(a)  See  Pooie  y.  Warrtn,  8  A.  &  E.  582,  (35  E.  C.  L.  R.  463.) 
(6)  See  HwiUir  v.  BritU^  8  Camp.  456. 
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Lord  Denman,  C.  J.  There  was  enough  to  go  lo  the  jur)'  as  to  him.]  In 
Bume  V.  Richardson^  4  Taunt.  720,  Mansfield,  C.  J.,  says:  "Must  not 
the  defendant  in  an  action  for  mesne  profits  be  the  person  in  actual  posses- 
sion and  trespassing?"  [Lord  Denman,  C.  J.  Must  he?  If  he  has  put 
another  person  in  as  tenant,  and  tells  him  to  stay  in,  is  he  not  a  trespassei 
by  the  tenant?  Littledale,  J.  It  is  quite  clear.  Lord  Denman,  C.  J.  If 
there  had  teen  no  evidence  here,  but  that  the  u»?der  tenant  remained  in 
possession,  I  should  have  left  the  case  differently.] 
Per  Curiam,  (a) 

Rule  refused  on  this  point,  (b) 

(a)  Lord  Denman  C.  J,,  and  LiUledale,  J.  Patteson  and  Williams,  Js.,had  leA  the  Coart 

(b)  There  was  another  point  on  which  the  Court,  after  taking  time  to  consider,  granted 
a  rule  nisi  (June  10th,  1840,)  namely,  whether  the  record  in  the  action  of  ejectment 
'against  Kelly  (put  in  at  the  trial)  was  admissible  as  against  Warren,  to  prove  him  a  joint 
trespasser  with  Kelly.  Cause  was  shown,  June  16th,  1841 ;  when  the  Court  (Lord  Den- 
man, C.  J.,  Patteson,  and  Williams,  Js.)  held  the  evidence  admissible,  it  appearing  suffi- 
ciently, on  the  whole  case,  that  Warren  and  Kelly  were  privy  in  estate.  Lord  Denman,  C. 
J.,  mentioned  the  point  above  reported  as  having  been  decided  on  the  motion  for  a  nile 
nisi ;  and  E.  V.  Williams,  who  supported  the  pending  rule,  admitted  that  he  had  been  un- 
able lo  maintain  the  dictum  in  Burnt  v.  Richardson^  (4  Taunt.  720.) 


JOB  FOX,  Administrator  of  THOMAS  FOX,  against  FRANCIS  WA- 
TERS and  WILLIAM  WATERS,  Executors  of  THOMAS  WATERS, 
—p.  43. 

In  covenant  against  two  executors  updn  a  covenant  of  testator  for  quiet  enjoyment 
against  all  claiming  under  him,  the  breach  assigned  was  that  the  two  defendants  hav- 
ing, at  the  time  when  the  indenture  was  made,  lawful  title  in  their  own  right,  entered, 
and  evicted  the  covenantee.  Entry  and  eviction  by  the  two  was  proved ;  the  only  evi- 
dence showing  that  it  was  under  lawful  title  was  a  declaration  by  one  defendant,  after 
the  entry  that  the  two  had  lawful  title  through  testatctr*  under  a  deed  prior  to  that  now 
sued  upon. 

Quarc,  whether  the  declaration  was  admissible  at  all,  as  evidence  of  the  title  without  pro- 
duction of  the  deed.  But  Held  that  assuming  it  to  be  admissible  as  against  the  party 
making  it,  the  declaration  was  not  evidence  against  the  other  defendant,  as  it  did  not 
relate  to  the  affairs  of  the  executorship :  And,  therefore,  that  no  proof  had  been  given 
to  support  the  action  of  covenant 

Covenant.  The  declaration  stated  that,  in  the  lifetimeof  the  intestate, 
Thomas  Fox,  of  one  Robert  Willis,  deceased,  and  of  the  testator  Thomas 
Waters,  to  wit,  10th  December,  1796,  by  indenture  between  Thomas  Wa- 
ters and  Elizabeth  his  wife  of  the  one  part,  and  Robert  Willis  and  Thomas 
Fox  of  the  other  part,  Thomas  Waters  did  bargain,  sell,  assign,  transfer,  and 
set  over  to  Robert  Willis  and  Thomas  Fox,  their  heirs,  executors,  adminis- 
trators, and  assigns,  certain  messuages,  &c. ;  habendum  to  R.  W.  and  T.  F., 
their  heirs,  &c.,  for  the  residue  then  unexpired  of  the  several  terms  in  the 
indenture  specified,  to  and  upon  certain  uses  and  trusts  therein  declared : 
and  T.  Waters  did,  by  the  said  indenture,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  &c.,  to  and  with  the  said  R.  W.  and  T.  F., 
their  heirs,  executors,  administrators,  and  assigns,  that  all  and  singular  the 
said  messuages,  &c.  should  at  all  times  thereafter,  during  all  the  residue  of  the 
terms  and  estates  in  the  sfdd  indenture  specified,  remain  and  be  to,  for  and 
upon  the  several  uses  and  trusts,  and  subject  to  the 'several  pro%4soes  and 
agreements,  therein  mentioned,  limited,  &c.,  and  be  peaceably  and  quietly 
liad,  held,  and  enjoyed,  and  the  rents,  &c.  received  and  taken  accordingly, 
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inthout  any  let,  suit,  hinderance,  &c.,  of  or  by  the  said  Thomas  Waters,  his 
heirs,  executors,  or  administrators,  or  any  person  lawfully  claiming  or  to 
claim  by,  from,  or  under  him,  them,  &c.,  or  by  or  throi\gh  his  or  their  acts, 
means,  &c. :  By  virtue  of  which  indenture  R.  W.  and  T.  F.  became  pos- 
sessed of  the  said  premises  as  joint  tenants  for  the  residue  of  the  s^d  terms 
and  estates:  averment,  that,  they  being  so  possessed,  afterwards,  and  during 
the  said  terms,  &c.,  viz.  on,  &c.,  R.  W.  died,  and  T.  F.  survived  him,  and 
thereupon  became  and  was,  and  until  his  death  remained,  solely  possessed, 
tc.,  for  the  residue,  &c. :  averment  of  performance  of  covenants  by  R.  W. 
and  T.  F.,  and  by  plaintiff,  as  administrator.  Breach,  that,  after  the  deaths 
of  T.  Waters,  and  of  R.  W.  and  T.  F.,  and  during  the  continuance  of  the 
said  terms  and  estates,  &c.,  the  said  messuages,  &c.,  were  not  suffered  to 
remain  or  be  to,  for,  or  upon  the  uses  and  trusts,  nor  subject  to  the  pro- 
visoes or  agreements,  in  the  said  indenture  mentioned,  &c. ;  nor  hath  plain- 
tiff*, as  administrator  as  aforesaid,  since  the  death  of  T.  F.,  been  permitted 
or  been  able,  since  the  making  of  the  said  indenture,  and  during  the  said 
terms,  &c.,  peaceably  and  quiedy  to  have,  hold,  &c.,  the  messuage,  &c., 
or  any  part  diereof,  or  to  receive  or  to  take  the  rents,  &c.,  of  the  said  mes- 
suages, &c.,  without  any  let,  &c.,  of  any  person  lawfully  claiming  by,  from, 
or  under  the  said  T.'  Waters ;  but,  on  die  contrary,  after  the  making  of  the 
said  indenture,  and  after  the  respective  deaths  of  the  said  Thomas  Waters, 
Robert  Willis,  and  Thomas  Fox,  and  during  the  said  terms  and  estates  afore- 
said, viz.  on  1st  April,  1825,  the  defendants,  who  at  the  time  of  the  making 
of  the  said  indenture  hadj  and  continually  from  thence  hitherto  have  hadj  and 
stUl  have  J  lawful  right  and  title  to  the  said  messuages,  &c.,  entered  into  and 
upon  the  possession  of  the  said  messuages,  &c.,  and  ejected,  expelled,  and 
removed  the  said  plaintiff,  administrator  as  aforesaid,  from  the  possession 
and  occupation  thereof:  and  defendants  kept  and  held,  and  still  keep  and 
hold,  the  possession  of  the  said  premises,  and  every  part  thereof,  from  plain- 
tiff as  administrator  as  aforesaid,  and  have,  during  all  the  time  aforesaid, 
prevented  and  hindered,  and  still  do  hinder  and  prevent,  plaintiff  from  re- 
ceiving and  taking  the  rents,  &c.,  contrary,  &c.  And  so  plaintiff  says  that 
defendants,  executors  as  aforesaid,  after  the  death  of  the  said  Thomas  Wa- 
ters, have  not,  nor  hath  either  of  them,  kept  the  said  covenant,  &c.,  but 
have  broken  the  same ;  and  they  still  refuse  to  keep  the  same  with  plaintiff 
as  administrator,  &c. 

Plea.  That  long  before  the  commencement  of  the  suit,  viz.  on  the  1st 
January,  1830,  the  said  terms  and  estates  in  the  said  indenture  were,  and 
each  and  every  of  them  was,  ended  and  determined ;  and  that  the  said  cove- 
nant of  the  said  Thomas  Waters  was  not  in  any  manner  broken  during  the 
continuance  of  the  said  terms  and  estates.     Veriiication. 

Replication.  That  the  said  covenant  of  the  said  Thomas  Waters  was 
broken  during  the  continuance  of  the  said  terms  and  estates,  to  wit  at  the 
time  and  m  the  manner  in  the  declaration  mentioned.  Conclusion  to  the 
country.     Issue  thereon. 

There  was  another  issue,  not  material  here. 

On  the  trial  before  Coltman,  J.,  at  the  Somersetshire  Summer  assizes, 
1838,  the  plaintiff  proved  that  the  two  defendants,  after  the  deaths  of  both 
Thomas  Fox  the  intestate,  and  Thomas  Waters  the  testator,  and  before  the 
expiration  of  the  term  assigned  bv  the  indenture,  entered  into  the  premises, 
and  kept  possession :  and  it  was  further  proved  that,  after  the  entry,  the  de- 
fen<Iant  Francis  Waters,  who  was  a  brother  of  the  other  defendant,  repeated 
ly  stated  that  the  property  was  his  and  his  brother's  long  before  the  indcn 
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ture  ot  1796  was  made,  under  a  prior  deed  of  gift  made  by  his  father,  the 
teslator.  No  other  evidence  was  given  that  the  entry  of  the  defendants  was 
lawful.  The  defendants  contended  that  the  plaintiff  must  be  nonsuited  ;  first, 
because  parol  evidence  could  not  be  given  of  the  prior  deed ;  secondly,  be- 
cause the  declaration  of  Francis  Waters  could  not  bind  the  other  defendant. 
The  learned  judge  reserved  leave  to  move  for  a  nonsuit.  Verdict  for  plain- 
tiff. In  Michaelmas  term,  1838,  Crowder  obtained  a  rule  nisi  for  a  non- 
suit, (a) 

Bo7npaSy  Serjt.,  and  W.  H.  Watson  now  showed  cause.  It  is  not  clear 
that  the  defendants  are  entitled  to  raise  the  objections  upon  these  pleadings. 
They  cannot  do  so  unless  the  title  is  put  in  issue.  The  plea  is,  that  die 
covenant  was  not  broken  during  the  continuance  of  the  terms  and  estates 
granted  by  the  testator ;  and  this  concludes  with  a  verification.  The  new 
fact  introduced  is  the  time  at  which  the  breach  alleged  in  the  declaration 
was  committed:  but  the  breach  itself  is  not  traversed.  Now  the  term 
existed  up  to  the  time  of  the  trial :  the  plaintiff  was  therefore  entitled  to  a 
verdict  upon  mere  evidence  of  the  existence  of  the  term. 

If  tlie  title  be  put  in  issue,  there  is  at  any  rate  evidence  that  both  the  de- 
fendants had  entered  and  were  in  possession.  That  is  at  least,  against  them, 
evidence  for  a  jury  that  they  were  in  by  rightful  title.  In  Doe  dem.  Batten 
v.  MurksSj  6  M.  &  S.  110,  Lord  Ellenborough  said,  "  The  defendant 
being  in  possession,  the  law  will  refer  that  possession  to  a  rightful  rather 
than  to  a  wrongful  title ;"  and  Bayley,  J.,  said,  "  I  take  it  that  possession 
y^^s  prima  fade  evidence  against  the  defendant  that  the  interest  in  the  term 
had  become  vested  in  him.  If  his  possession  were  referable  to  some  other 
title,  it  was  for  him  to 'show  it,  for  this  must  be  a  matter  lying  within  his 
knowledge."  [Lord  Denman,  C.  J.  Suppose  the  defendants  had  pleaded 
that  true  it  was  that  they  entered,  but  that  they  did  so  without  title.]  That 
plea  would  be  bad :  they  could  not  allege  their  own  wrong.  If  a  party  took 
under  a  commission  of  bankruptcy,  he  would  thereby  admit  the  validity  of 
the  commission.  But,  supposing  it  necessary  for  the  plaintiff  to  give  evi- 
dence that  the  defendants  entered  by  lawful  title,  that  has  been  done.  The 
objection,  tliat  parol  evidence  cannot  be  given  of  the  contents  of  a  deed, 
does  not  properly  arise  here.  That  the  evidence  was  admissible  for  some 
purposes  was  not  disputed :  the  only  question  made  was  whether  it  affected 
both  defendants.  Further,  the  evidence  was  really  applied  to  the  fact  of  the 
entry  by  the  defendants  having  been  rightful :  the  right  was  asserted  by 
Francis  Waters :  his  having  also  mentioned  a  deed  could  not  make  it  neces- 
sary to  produce  the  deed  unless  the  plaintiff  insisted  on  the  contents.  But 
this  he  did  not  do :  he  only  insisted  upon  Francis  Waters  having  asserted  a 
right :  and  this  evidence  would  have  been  equally  strong  if  no  mention 
had  been  made  of  the  deed  ;  which,  therefore,  was  no  part  of  the  plaintiff's 
case.  So  that  the  point  here  is  not  analogous  to  that  decided  in  Ahhot  v. 
Plumbej  1  Doug.  216,  where  it  was  held,  in  an  action  by  assignees  of  a 
bankrupt,  that  they  could  not  prove  the  bankrupt's  execution  of  a  bond,  to 
which  there  was  an  attesting  witness,  by  mere  evidence  of  the  bankrupt's 
acknowledgment,  but  must  call  the  witness.  The  admission  there  was 
merely  of  the  existence  of  a  bond  debt,  which  therefore  required  the  ordinary 
proof  of  the  bond.  In  Moore  v.  Walker,  note  to  Power  v.  Walker,  4 
Campb.  9,  an  author  sued  for  piracy  of  his  work ;  but  he  was  proved  to 

(a)  The  rule  was  also  for  a  new  trial,  and  was  moved  for  apon  several  grounds 
bftsiides  those  noticed  in  the  report  It  is  not,  however,  considered  necessary  to  state  any 
point  but  that  on  which  the  Court  decided. 
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have  acknowledged  that  he  had  assigned  the  copyright ;  and,  though  (as 
appears  by  Power  v.  Walker^  4  Campb.  8 ;  S.  C.  in  Banc,  3  M.  &  S.  7,) 
the  assignment  could  only  be  by  writing,  it  was  held  that  such  acknowledg- 
ment was  conclusive  against  him.  In  Earle  v.  Picken,  5  C.  &  P.  542,  (24 
E.  C.  L.  R.  448,)  Parke,  B.,  ruled  that  even  an  admission,  by  a  party  to 
the  record,  of  the  effect  of  a  written  agreement,  might  oe  given  in  evidence 
without  producing  the  writing.  The  general  principles  on  which  admissions 
of  parties  are  received  in  evidence  appear  in  Bauerman  v.  Radenius,  7  T. 
R.  663.  Then,  further,  the  admission  of  one  defendant  is  here  evidence 
against  both.  That  is  clearly  so  in  the  case  of  partners :  here  the  two  de- 
fendants are  sued  as  executors :  the  admission  relates  to  the  estate  of  the 
executors,  and  is  an  admission,  by  one  of  them,  that  the  conmion  testator 
had  broken  his  covenant.  The  fallacy  of  the  objection  lies  in  treating  the 
evidence  as  merely  an  admission  by  one  that  the  two  had  done  a  certain  act : 
that,  nakedly  so  put,  might  be  objecdonable.  So  it  would  be,  also,  if  the 
evidence  were  adduced  to  prove  a  breach  by  the  two  defendants.  But  here 
the  question  is  whether  the  testator's  estate  cannot  be  affected  by  an  admis- 
sion of  one  executor.  The  feet,  that  the  two  executors,  who  are  defendants, 
happen  to  be  the  individuals  who  had  the  superior  title,  is  immaterial :  the 
case  is  as  if  the  title  had  been  asserted  by  a  third  party  ;  then,  no  doubt,  an 
admission  by  one  executor  that  such  third  party  had  title  would  have  been 
evidence  against  both  defendants.  But,  lastly,  proof  that  one  only  entered 
on  good  title  would  be  proof  of  a  breach.  [Lord  Denman,  C.  J.  Suppose 
you  had  alleged  that  two  strangers  to  the  record,  A.  and  B.,  had  a  good 
title,  and  had  evicted :  must  not  you  have  proved  a  title  in  A.  and  B.  ?  Or, 
if  you  had  alleged  such  a  breach  in  respect  of  a  title  in  A.  only,  could  you 
have  proved  a  title  in  A.  and  B.,  and  eviction  by  them?]  In  Jones  v.  C/ay- 
ton,  4  M.  &  S.  349,  the  sheriff  was  sued  for  a  false  return  of  nulla  bona ; 
and  the  allegation  was  that  R.  and  J.,  the  two  defendants  to  the  fi.  fe.,  had 
goods,  &c. ;  but  the  proof  was  that  J.  only  had  goods :  this  was  held  to 
support  the  declaration,  the  allegation  being  severable.  [Lord  Denman,  C.  J. 
There  the  allegation  meant  that  R.  had  goods,  and  that  also  J.  had 
goods ;  not  that  there  were  goods  belonging  to  the  two.]  In  Ricketts  v. 
Salwey^  2  B.  &  Aid.  360,  in  an  action  for  disturbance  of  common,  the  de- 
claration laid  the  right  as  belonging  and  appertaining  to  a  messuage  and 
land ;  and  it  was  held  that  the  plaintiff  might  prove  that  he  was  entitled  to 
the  common  in  respect  of  land  only.  Here  the  plaintiff  might  have  proved, 
consistently  with  the  record,  that  one  defendant  entered  into  one  part  of  the 
land  and  another  into  a  different  part,  each  with  separate  title  to  his  own 
part :  that  being  so,  the  breach  was  severable. 

CrawdeTj  contr^.  The  plea  denies  any  breach  in  the  time  there  men- 
tioned :  some  breach  must  therefore  be  shown ;  and  none  can  be  shown  but 
that  alleged  in  the  declaration,  which  is  a  breach  by  entry  under  a  lawful 
right  of  the  two. 

The  being  in  possession  is  not  primS  facie  evidence  of  a  rightful  posses- 
uion.  The  defendants  might  have  entered  in  assertion  of  a  ti^p  subsequeni 
to  that  under  which  the  plaintiff  claims.  Considering  the  defendants  as 
strangers  to  the  record,  the  plaintiff  clearly  must  prove  that  the  eviction  is 
rightful :  considering  them  as  parties  to  the  record,  they  are  so  onlv  as  exe- 
cutors: and,  primS  facie,  their  possession  in  that  character  is  unlawful,  being 
in  derogation  of  the  testator's  conve)rance.  It  is  as  if  the  testator  himself 
had  entered.  Then  the  right  claimed  was  in  virtue  of  a  deed :  to  allow  thai 
right  to  be  proved  by  admission  is  as  if  the  contents  of  the  deed,  which  alone 
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gave  the  title,  were  proved  by  admission,  which  cannot  be  done ;  Call  v, 
Dunmng^  4  East,  53 ;  Abbott  v.  Plumbe^  1  Doug.  216.  It  does  not  appear 
that  this  objection  was  distinctly  taken  in  Moore  v.  Walker^  note  to  Pofwer 
T.  Walker y  4  Camp.  9.  [Patteson,  J.,  referred  to  Doe  dem.  Lowden  v. 
Watsm,  2  Stark.  N.  P.  C.  230,  (3  E.  C.  L.  R.  328.)  There  also  the  point 
was  not  distinctly  taken.  Next,  though  the  general  doctrine  in  Bauerman 
V.  Radeniusy  7  T-  R.  663,  that  the  admission  of  a  party  to  the  record  is  evi- 
dence, be  unquestionable,  yet  here  the  attempt  is  to  make  the  admission  of 
one  defendant  as  to  his  own  acts  evidence  of  the  nature  of  another  defend- 
ant's act.  The  two  have  indeed  a  joint  interest  as  executors ;  and  therefore 
an  admission  of  assets  by  one  would  bind  the  other ;  but  this  cannot  be  ex- 
tended to  an  explanation  of  acts.  [Patteson,  J.,  referred  to  JVa/ton  v.  To- 
zer,  1  C.  M.  &  R.  172;  S.  C.  4  Tyrwh.  561].  In  Joggers  v.  BinningSy 
1  Stark.  N.  P.  C.  64,  (2  E.  C.  L.  R.  296,)  Lord  Ellenborough  held  that 
the  admission  of  one  of  two  partners,  who  were  also  part  owners  of  a  ves- 
sel, did  not  bind  the  other  as  to  a  matter  which  was  not  a  subject  of  co-part- 
nership, but  only  of  co-partownership.  The  plaintiff  here  had  to  prove  a 
rightful  estate  in  the  two  defendants,  not  rightful  estates  in  each.  In  Jones 
V.  ClayUm,  4  M.  &  S.  349,  the  return  was  that  "  the  said  R.  &  J.  S.  had 
not,  nor  had  eiiher  ^themy  any  goods,"  &c. 

Lord  Denman,  U.  J.  This  case  is  curious ;  and  so  are  the  pleadings. 
We  must,  however,  assume  that  the  plaintiff  went  to  trial  undertaking  to 
prove  a  breach  of  the  testator's  covenant ;  and,  to  do  this,  he  had  to  prove 
that  the  defendants  entered  by  lawful  tide.  That  was  undoubtedly  his  own 
view ;  and  he  uses  the  admission  of  one  of  the  defendants  as  evidence  of 
the  nature  of  the  occupation  by  the  two.  We  must,  therefore,  take  it  as  if 
issue  had  been  joined  on  the  lawfulness  of  the  title  laid  in  the  declaration. 
Now,  whether  an  admission,  made  by  a  defendant  on  the  record,  that  a  deed 
exists  which  shows  a  breach  of  covenant,  be  in  itself  evidence  of  the  con- 
tents of  the  deed,  is  so  lai^  a  question  that  I  would  not  enter  upon  it  unless 
compelled  to  do  so :  and  here  I  need  not ;  for  my  opinion  is,  that  the  admis- 
sion by  one  defendant  would  not  bind  the  other.  Although  a  joint  occupa- 
tion and  dealing  with  the  properhr  might  be  shown,  that  would  not  make 
the  declarations  of  one,  as  to  all  details  connected  with  the  estate,  binding 
upon  the  other.  And  the  defendant  Francis,  who  admitted  the  contents  of 
the  deed,  was  so  far  a  stranger  to  the  other  defendant,  William,  as  to  that 
admission,  that  William  cannot  be  bound  by  it.  The  fact,  therefore,  on 
which  alone  the  action  was  maintainable,  was  not  made  out,  and  the  rule 
for  a  nonsuit  must  be  made  absolute. 

L1TT1.EDALE,  J.  These  certainly  are  singular  pleadings :  the  declaration 
is  bad ;  and  a  bad  plea  is  pleaded,  on  which  issue  is  joined.  The  declara- 
tion does  not  show  that  the  entry  was  under  a  title  denved  from  the  testator, 
who  covenants  only  against  disturbance  by  his  own  acts  and  means.  The 
breach,  therefore,  is  bad.  Then  the  plea  is  only,  in  effect,  non  infregit  con- 
ventionem ;  which  is  a  bad  plea.  However,  the  plaintiff,  instead  of  demur- 
ring, replies  over ;  and  we  must  now  consider  the  question,  whether  the 
admission  by  one  defendant  bound  the  other.  The  two  do  not  enter  as  ex- 
ecutors •  for,  though  they  claim,  it  seems,  under  Waters  in  some  way,  they 
do  so  only  through  something  which  they  take  advantage  of  in  their  indivi- 
dual capacities.  It  is  argued  that  the  admission  is,  not  simply  of  the  acts 
of  the  defendants,  but  of  a  matter  relating  to  the  testator's  estate.  It  does 
not  appear  to  me  that  this  is  so.  An  admission  of  assets  would  be  quite  a 
different  thing.     Here  the  defendants  say  there  is  no  breach  of  covenant: 
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the  plaintiff  says  there  was ;  and  to  prove  this,  he  shows  that  one  defendant 
said  there  was.  The  other  defendant  is  not  bound  by  this  merely  because 
he  is  an  executor. 

Patteson,  J.  I  think  there  should  be  a  nonsuit  for  want  of  proof  that 
the  defendants  had  rightful  title.  It  is  said  that  the  title  is  not  put  in  issue ; 
and  at  first  I  thought  so.  But  the  answer  given  satisfies  me :  for,  though  the 
pleadings  are  incorrect,  the  fair  meaning  of  the  issue  is,  that  not  merely  the 
time  of  the  breach  is  denied,  but  the  breach  itself.  And,  though  the  plea 
in  fonn  is  non  infregit  conventionem,  yet  there  is  no  demurrer:  and  we 
must  suppose  it  to  mean  that  there  was  no  entry  by  lawful  title.  It  lay  upon 
the  plaintiff  to  prove  that  there  was.  The  only  evidence  given  as  to  this 
is  a  declaration  by  one  defendant.  Without  inquiring  how  the  case  would 
be  if  there  were  only  one  defendant,  which  would  raise  a  very  grave  and 
difficult  question,  the  rule  must  be  made  absolute  on  the  ground  that  the 
declaration  does  not  bind  the  other  defendant.  Jones  v.  Clayton^  4  M.  &  S. 
349,  and  Bicketts  v.  Salwey^  2  B.  &.  Aid.  360,  are  distinguishable  cases. 
In  Jones  v.  Clayton^  the  sheriff's  return  denied  that  either  of  the  parties  had 
goods:  it  was  enough,  therefore,  to  show  that  either  had,  the  action  being 
for  the  falsity  of  the  return.  In  Bicketts  v.  Salwer/y  the  common  was 
claimed  in  respect  of  two  distinct  parts  of  the  property ;  and  it  was  proved 
to  exist  in  respect  of  one.  But  here  it  is  asserted  that  the  one  title  in  ques- 
tion was  a  good  title  in  the  two  defendants.  It  is  not  enough,  if  the  cha- 
racter of  the  defendants  as  executors  be  set  aside,  to  prove  an  assertion  by 
one  that  the  two  had  the  good  title.  My  brother  Bompas^  however,  inge- 
niously puts  it  that  this  is  an  admission  by  one  executor  that  the  testator  had 
committed  a  breach.  But  that  is  not  the  evidence.  There  is  no  admission 
made  in  the  character  of  executor:  the  only  subject  upon  which  the  party 
was  ^leaking  was  his  title  to  the  land ;  there  was  no  reference  to  assets.  It 
would  be  contrary  to  fact,  to  take  that  declaration  as  made  in  the  character 
of  executor.  On  this  single  ground,  I  think  the  rule  for  a  nonsuit  should 
be  made  absolute. 

WiLUAMS,  J.  I  agree  that  there  must  be  a  nonsuit,  on  the  ground  just 
stated.  For  I  agree,  also,  that  the  other  question  is  one  of  much  difficulty. 
Suffice  it  to  say,  that  I  think  Mr.  Crowder^s  authorities  do  not  get  rid  of  tlie 
difficulty.  In  ^bbot  v.  PlumbCj  1  Doug.  216,  it  was  necessary  to  prove  the 
deed  in  some  way  or  other.  But  the  question  is,  whether  the  admission, 
under  the  circumstances  here  proved,  dispenses  with  production  of  the  deed. 
I  would  not  enter  upon  that  question  without  much  consideration ;  and  it  is 
unnecessary  to  do  so.  Here,  I  think,  the  admission  made  by  one  defendant 
docs  not  bind  the  other.  What  admissions  bind  in  the  case  of  partners? 
Those  only  which  relate  to  matters  connected  with  the  partnership.  For 
instance,  an  admission  by  one  partner,  that  the  two  had  committed  a  tres** 
pass,  would  not  bind  the  other.  In  this  case,  the  declaration  related  to  no- 
thing in  which  there  was  that  community  of  interest  which  makes  the  decla- 
ration of  one  defendant  evidence  against  the  other. 

Rule  absolute  for  a  nonsuit. 


WILLIAM  EVANS  agamst  REES.— p.  55. 

A  magistrate  issued  a  warrant,  reciting  that,  on  complaint  made  on  oath  before  him  of  a 
misdemeanour,  plaintiff'  was  stated  to  be  a  material  witness;  that  the  magistrate  had 
ittoed  a  summons  requiring  plaintiff  to  appear  to  testify  his  knowledge ;  that  the  sum 
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mons  was  proved  before  the  magistrate  to  have  been  duly  served,  but  plaintifiTdid  not 
appear  to  testify,  dec.,  and  said  thai  he  would  not;  that  it  was  necessary  for  the  ends 
of  jastice  that  plaintiff  should  appear  at  the  next  assizes  to  testify,  &c  ;  the  warrant 
then  commanded  the  constable  to  bring  plaintiff  before  the  magistrate,  or  some  other 
iustice,  tojind  sufficient  bml  to  appear  and  eire  ertdeitce  at  the  next  assizes  and  testify,  Ac 
B<^,  that  the  warrant  was  bad  for  requiring  the  plaintiff  to  give  bail  at  this  stage  of  the 
proceedings,  assuming  that  the  magistrate  had  power  to  bring  him  up  by  warrant  to 
give  testimony. 

Trespass  for  assault  and  false  imprisonment.  Pleas:  1.  Not  Guilty,  by 
statute.  2.  Payment  of  j£5  into  court ;  and  no  damages  ultra,  (a)  Replica- 
tion, damages  ultdi. 

On  the  trial  before  Gurney,  B.,  at  the  Carmarthenshire  Siunmer  assizes, 
1838,  it  appeared  that  defendant  was  a  magistrate  of  Carmarthenshire ;  and 
that  plaintitT  had  been  imprisoned  under  his  warrant,  which  was  as  follows : 

"  County  of  Carmarthen. — To  the  constables  of  the  parish  of  Llanarthney, 
in  the  said  county,  and  to  all  odiers  her  majesty's  peace  officers.  Whereas 
Edward  Adams,  of,"  &c.,  "  Esquire,  hath  made  oath  unto  me,  John  Hughes 
Rees,  one  of  her  majesty's  justices  of  the  peace  in  and  for  the  county  of  Car- 
marthen, that,  on  the  8th  of  August  last,  he  was  violently  assaulted  whilst 
in  the  execution  of  his  duty  as  a  magistrate  of  the  said  coimty,  and  thai 
WilUam  Evans,  of"  &c.,  "in  the  said  county,  farmer,  is  a  material  witness 
in  the  premises ;  and  whereas  I  did  thereupon  issue  my  summons  to  require 
the  said  W.  E.  to  appear  at  a  time  and  place  therein  mentioned,  to  testify 
his  knowledge  in  the  said  assault ;  and  it  has  been  proved  before  me,  upon 
oath,  that  the  said  summons  was  duly  served,  but  that  the  said  W.  E.  did 
not  then  and  there  appear  to  testify  his  knowledge  as  aforesaid,  but  that  the 
said  W.  E.  said  that  he  would  not  appear  pursuant  to  the  said  summons ; 
and  whereas  it  is  necessary,  for  the  ends  of  justice,  that  the  said  W.  E.  shall 
appear  at  the  next  assizes  to  be  held  for  this  said  county,  then  and  there  to 
testify  his  knowledge  concerning  the  said  assault :  these  are  to  command  you, 
the  said  constables,  to  bring  the  said  W.  E.  before  me,  or  some  other  of  her 
majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Carmarthen,  to 
find  sufficient  bail  to  appear  and  give  his  evidence  at  the  next  assizes  for  this 
said  county,  and  testify  his  knowledge  concerning  the  said  assault.  Given,"  &c. 

Several  objections  were  taken,  on  behalf  of  the  plaintiff,  to  the  proceed- 
ings ;  among  others,  that  the  warrant  was  illegal.  The  learned  judge  con- 
sidered that  the  proceedings  were  invalid,  but  reserved  leave  to  move  for  a 
nonsuit.     Verdict  for  the  plaintiff. 

Chilton^  in  Michaelmas  term,  1838,  obtained  a  rule  nisi  for  a  nonsuit 

E,  V,  Williams  now  showed  cause.  The  magistrate  had  no  power  to 
bring  the  witness  before  him  by  warrant  at  all.  But,  however  that  may  be, 
the  warrant  is  clearly  bad ;  for  it  requires  the  witness  to  be  brought  before 
the  magistrate  to  find  bail  to  appear  at  the  assizes.  The  magistrate  could 
not  require  that ;  at  all  events,  some  default,  or  intention  to  evade  the  duty 
of  giving  evidence,  of  which  the  magistrate  had  personal  knowledge,  should 
have  appeared  before  bail  could  be  demanded.  (He  was  then  stopped  by 
the  Court.) 

Chilton  and  Evans^  contra.  The  magistrate  has  power  to  simmion  a  wit- 
ness, in  order  to  secure  testimony  for  the  assizes :  if  the  witness  refuse  to 
obey,  that  is  a  contempt  for  which  he  may  be  committed.  [Lord  Denman, 
C.  J.  This  does  not  profess  to  be  a  commitment  for  contempt.]  The  war- 
rant may  be  justified  on  general  principles,  though  it  be  not  technically 

(a)  'Under  stat.  24  G.  2,  c.  44,  s.  2.  As  to  the  joinder  of  such  pleas  generally,  see 
Thonqnon  y,  Jackton,  TMan.  6l  G.  242. 
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founded  on  a  contempt ;  for  there  must  be  means  of  canying  out  the  power 
of  the  magistrate.  In  2  Hale's  P.  C.  282,  (Part  2,  c.  37,)  ed.  1800,  it  is 
said,  ^'  Now  as  touching  the  compulsory  means  to  bring  in  witnesses,  they 
are  of  two  kinds.  1.  By  process  of  subpcma  issued  in  3ie  king's  name  by 
the  justices  of  peace,  oyer  and  terminer,  jail-delivery,  or  king's  bench,  where 
the  plea  of  not  guiUy  is  to  be  tried.  2.  Which  is  the  more  ordinary  and 
more  effectual  means,  the  justices  or  coroner  that  take  the  examination  of  the 
person  accused,  and  the  information  of  the  witnesses,  mqy  at  that  time,  or  at 
any  time  after,  and  before  the  trial,  bind  over  the  witnesses  to  appear  at  the 
sessions,  and  in  the  case  of  their  refusal  either  to  come  or  to  be  bound  over, 
may  commit  them  for  their  contempt  in  such  refusal,  and  this  is  virtually  in- 
cluded within  their  commission  and  by  necessary  consequences  upon  the 
statute  of  1  &  2  P.  &  M.  c.  13."  A  witness  is  bound  over  ordinarily, 
where  he  professes  readiness  to  attend  at  the  assizes ;  but,  where  he  refuses 
to  attend  and  defies  the  magistrate,  the  latter  should  take  additional  precau- 
tions to  secure  attendance.  In  Dalton's  Justice,  p.  397,  ed.  1655,  c.  116, 
it  is  said,  "  Wheresoever  any  statute  giveth  them  power  to  take  a  bond  of 
any  man,  or  to  bind  over  any  man  to  appear  at  the  assizes,  or  sessions,  &c., 
or  to  take  sureties  for  any  matter  or  cause,  they  may  take  a  recognisance : 
yea,  wheresoever  they  have  authority  given  them,  to  cause  a  man  to  do  a 
thing,  there  it  seemeth  they  have  (in  congruity)  power  given  them  to  bind 
the  party  by  recognisance  to  perform  or  do  it :  and  if  the  party  shall  refuse 
so  to  be  bound,  mat  then  the  justices  may  send  him  to  the  jad ;  for  it  is  a 
rule  in  law,  Concesso  uno  aliqao,  etiam  id  concedi  videtur,  sine  quo  prius  con- 
cessum  haberi  neqidty  And  lAford^s  Casey  11  Co.  46  b,  52  a,  is  cited  for  the 
maxim.  In  Bennet  v.  Watsonj  3  M .  &  S.  1 ,  a  feme  covert,  being  brought  before 
a  magistrate  as  a  witness  against  a  party  chained  with  felony,  was,  after  her 
examination,  desired  to  procure  her  husband's  recognisance  for  her  appear- 
ance at  the  quarter  sessions  which  were  to  be  held  at  Maidstone ;  and  she 
promised  to  do  so,  or  that  some  one  else  should  enter  into  the  recognisance. 
Afterwards,  no  security  having  been  given,  she  declared  that  she  would  not 
go  to  the  sessions :  upom  whicn  a  magistrate  issued  a  warrant  to  deliver  her 
to  the  keeper  of  the  jail  at  Maidstone,  as  having  refused  to  appear  or  find 
sureties,  in  contempt  of  the  laws,  &c.,  to  keep  her  until  delivered  by  due 
course  of  law:  and  this  was  held  justifiable.  Stat.  1  &  2  P.  &  M.  c.  13, 
s.  5,  g^ves  the  justices  "  authority"  "  to  bind  all  such  by  recognisance  or  obli- 
gation, as  do  declare  any  thing  material,  to  prove"  the  felony,  &c.,  "  to  ap- 
pear at  the  next  general  jail-deliveiy,"  Sue.  So,  by  stat.  7  u.  4,  c.  64,  s.  2, 
on  the  preliminary  inquiry,  the  justice  or  justices  are  to  take  the  information 
upon  oath  of  those  who  know  the  facts ;  "  and  every  such  justice  shall  have 
authority  to  bind  by  recognisance  all  such  persons  as  know  or  declare  any 
thing  material  touching  any  such  felony,"  &c.,  to  appear  at  the  next  court 
of  oyer  and  terminer,"  &c.,  "then  and  there  *.  nrosecute  or  give  evidence 
against  the  party  accused."  These  provisions  are  e5rtended  to  cases  of  mis- 
demeanour, by  sect.  3.  [Lord  Denman,  C.  J.  In  D'Oyly  and  WiUiams's 
Bum's  Justice,  vol.  iii.  p.  207,  tit.  Examination,  it  is  said,  "  The  practice 
of  committing  witnesses  unable  to  find  sureties  for  their  appearance  is  clearly 
repugnant  to  every  principle  of  the  English  law ;"  and  authorities  are  cited.] 
In  Chitty's  Bum's  Justice,  vol.  ii.  p.  121,  122,  28th  ed.,  tit.  Examinations^ 
this  view  does  not  appear  to  be  so  decidedly  taken. 

Lord  Denman,  C.  J.  I  throw  no  doubt  on  the  power  of  the  magistrate 
to  do  all  that  is  necessary  to  compel  the  attendance  of  those  witnesses  whora* 
he  knows  to  be  material.     Here,  if  the  warrant  had  merely  recited  the  wit- 
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in  questioii  wms  a  township  for  which  OTerseers  oonld  be  appointed :  but  Lord  Ellsxbo- 
BOUGH  said  that  it  was  constantly  done;  and  counsel  on  the  other  side  were  stopped.] 
Rex  T.  Oreat  MarloWt  2  East,  244,  was  also  cited  on  this  point.  It  was  then  contended 
that  the  justices  had  done  rightly  in  appointing  OTerseers  for  Peusham  :  that  Pensham 
was  a  distinct  township  from  the  neighbouring  portion  of  the  market  town  of  Pershore, 
and  had  maintained  its  own  poor  separately ;  that  Wick,  &c.,  were  other  dirisions  of  the 
parish  of  St  Andrew,  similarly  circumstanced ;  and  that,  where  any  one  of  several  town- 
ships in  a  parish  has  maintained  and  goyemed  its  poor  separately,  the  case  described  in 
Stat.  18  &  14  Car.  2,  c.  12,  s.  21,  arises;  the  parish  is  shown  to  be  incapable  of  reaping 
the  benefit  of  stat  48  Elix.  c.  2;  and  any  one  of  the  townships  may  claim  to  have  a  regu- 
lar appointment  of  OTerseers  tmr  itself.  They  cited  Hex  t.  iSir  WatU  Horton^  1  T.  R.  874, 
the  Anonymous  case.  Sir  T.  Ray.  476;  Rex  t.  The  Jutticet  of  Salop,  8  B.  &  Ad.  910,  and 
Rex  T.  Leigh,  8  T.  R.  746;  and  distinguished  the  present  case  from  Rex  t.  Newell,  4T.  R. 
266,  on  the  ground  that  the  question  there  was  between  two  dirisions  constituting  a  whole 
parish,  and  which  might  be  represented  as,  in  effect,  maintaining  their  poor  jointly,  but 
here  there  were  several  townships  in  the  parish  of  8t.  Andrew,  besides  Pensham,  clearly 
maintaining  their  poor  apart  And  they  urged  that  an  issue  ifor  trying  the  questions  of 
fact  (which  The  Court  suggested)  was  unnecessary. 

Sir  W,  W.  FolleU,  W.  J.  Alexander,  and  Whitmore,  contri,  contended  that  Wick, 
Bricklehampton,  Pinvin,  Besford,  and  Defford  were  not  parts  of  a  parish  incapable  of 
benefiting  by  the  statute  of  Elixabeth,  but  were  distinct  ecclesiastical  divisions,  like  the 
places  held  to  be  parishes  by  repute  in  Hilton  v.  Pawle,  Cro.  Car.  92,  and  NickoU  v.  Wal- 
ker, Cro.  Car.  894 :  that  the  districts  called  the  St  Andrew  part  and  the  Pensham  part 
made  up  another  such  division;  and  that  on  the  evidence  (which  they  discussed)  no 
reason  appeared  for  severing  it  under  stat  18  &  14  Car.  2,  c.  12,  s.  21,  the  extent  not 
being  sufficient  to  require  that  remedy,  the  districts  not  being  really  distinct  townships, 
and  the  supposed  independent  maintenance  of  the  poor  by  each  being  only  an  arrange- 
ment for  supporting  them  by  a  fund  which  was  ultimately  joint,  though  levied  scfparately 
and  in  ascertained  proportions ;  and  they  insisted  that  this  case  was  undistinguishable 
from  Rex  v.  Newell,  4  T.  R.  266.  Besides  the  cases  already  mentioned,  t^ey  referred  to 
Bastoek  v.  Ridgway,  6  B.  &  C.  496,  Rex  v.  Uttoxeier,  Doug.  846,  Peart  v.  Weatgarth,  8  Burr. 
1610,  and  Rex  v.  Palmer,  8  East,  416. 

Lord  Dbnmah,  C.  J.  It  is  often  desirable,  in  a  ease  like  this,  to  have  the  facta  tried 
on  an  issue.  But,  as  our  opinion  upon  them  is  desired,  I  think,  upon  the  whole,  that  there 
is  no  ground  here  for  a  separate  appointment  of  overseers  under  the  statute  of  Charles. 
Five  divisions  of  this  parish  maintain  their  poor  separately ;  and  there  is  another,  the 
two  parts  of  which  bear  different  names,  and  appear  to  have  maintained  their  poor  out  of 
one  fund,  though  by  distinct  officers.  They  have  indeed  contributed  in  the  proportions 
of  one-third  and  two-thirds,  but  the  money  levied  has  been  applied  for  their  joint  benefit 
I  think  there  is  no  proof  of  Pensham  being  a  distinct  township  in  the  management  of  the 
poor,  but  clear  evidence  of  an  arrangement  as  to  the  manner  in  which  funds  for  maintain- 
ing the  poor  of  both  should  be  levied  and  disposed  of.  The  extent  and  population  of 
these  two  districts  certainly  do  not  show  that  they  cannot  together  have  the  benefit  of 
stat  48  Elix.  o.  2.  The  case  of  Rex  v.  Sir  Watte  Uorton,  1  T.  R.  874,  is  answered  here 
by  those  cited  from  Croke ;  for,  if  the  five  townships  supposed  to  have  been  parishes  by 
repute  within  the  statute  of  Elixabeth  are  in  fact  so,  these  remaining  portions  may  be 
considered  as  forming  a  parish  also ;  and  there  appears  no  ground  for  dividing  it  accord- 
ing to  sUt  18  k  14  Car.  2,  o.  12. 

LiTTLiDALi,  J.  The  five  districts  probably  maintained  their  poor  separately  before  the 
statute  of  Charles.  The  remainder  is,  I  think,  to  be  considered  as  one  parish,  of  about 
two  square  miles  in  extent,  with  1000  inhabitants.  It  cannot  be  said  that  such  a  district 
is  unable  to  maintain  its  poor  under  the  statute  of  Elixabeth.  There  is,  indeed,  aa 
arrangement,  which  may  have  been  adopted  for  convenience,  that  the  rates  shall  be  levied 
In  certun  proportions :  but  they  go  into  one  fund ;  and  Uie  relief  of  the  poor  is  indis- 
criminate. The  case  is  one  in  which,  if  districts  had  been  separated,  I  should  perhaps 
say  that  they  ought  to  be  reunited. 

Pattison,  J.  I  am  of  opinion  that  the  facts  stated  as  to  the  muntenance  of  the  poor 
in  the  St  Andrew  and  Pensham  parts  are  proof  of  an  arrangement ;  and  then  it  appears 
that  Pensham,  though  having  its  own  constable,  and  providing  for  the  repair  of  its  own 
roads,  does  not  maintain  its  poor  separately.  Nor  is  it  separate  for  ecclesiastical  purposes. 
There  is  one  church  for  the  whole  of  St  Andrew  Pershore.  It  is  unnecessaiy,  under  the 
circumstances,  to  consider  whether  the  five  townships  may  be  treated  as  having  been 
parishes  at  the  time  of  the  passing  of  stat  48  Elix.  c.  2 ;  but  I  am  inclined  to  think  they 


Williams,  J.  The  fact  of  a  district  like  Pensham  repairing  its  own  roads  is  not  con- 
clusive. It  is  usual  in  the  north  of  England  for  townships  to  be  divided  into  two  or  three 
districts  for  the  purpose  of  repairing  the  roads.  Here  the  joint  application  of  the  fimd, 
eollected  in  proportions  of  two-thirds  and  one-third,  shows  that  the  course  adopted  in 
maintaining  the  poor  of  Pensham  was  the  result  of  arrangement  only,  not  of  a  separa- 
tion. Rule  absolute. 
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Tbe  order  was  brought  up,  and  a  motion  made  to  quash  it,  in  Trinity  term,  1889.  The 
Court  then  directed  an  issue  to  try  the  questions  of  fact.  The  issue  came  on  for  trial 
before  Alderson,  B.,  at  the  Gloucester  Summer  assixes,  1839;  when  the  parties  agreed  to 
state  the  facts  in  a  special  ease  for  the  opinion  of  the  court  The  case,  which  is  intended 
to  raise  the  questions  above  discussed,  has  not  yet  been  argued. 


DOE  against  HARLOW,  KELLY,  and  WARREN.— p.  40. 

In  trespass  for  mesne  profits,  a  verdict  may  be  found  against  defendant,  though  he  never 
actually  occupied  during  the  time  of  the  trespass,  if  it  be  proved  that,  before  the  tres- 
pass, defendant,  who  then  held  lawfully,  underlet  to  H. ;  that  defendant's  and  H's  in- 
terest became  determined,  and  right  of  possession  vested  in  plaintiff*;  that  H.  held  on  ; 
and  that  defendant  afterwards  continued  to  receive  rent  of  him,  and  declared  him  to 
be  bis  tenant  when  plaintiff*  demanded  possession ;  defendant  and  H.  both  alleging 
title  in  the  party  under  whom  defendant  formerly  held.  / 

Trespass  for  breaking  and  entering  plaintiff's  messuage,  expelling  him 
therefrom,  keeping  him  so  expelled,  to  wit  from,  &c.,  till,  &c.,  and  during 
that  time  receiving  the  rents  and  profits,  &c.  Plea,  by  each  defendant,  Not 
guilty.  On  the  tnal,  before  Lord  Denhan,  C.  J.,  at  the  sittings  in  Middle- 
sex after  last  Easter  term,  it  appeared  that  the  action  was  brought  to  recover 
mesne  profits  of  part  of  a  house  in  Leicester  Square.  Warren  had  held  the 
premises  under  Kelly  and  others,  by  a  lease  which  expired  in  Midsummer, 
1834,  (aj  and,  during  its  continuance,  Warren  underlet  to  Harlow.  Har- 
low continued  to  occupy  after  the  expiration  of  the  lease,  and  during  the 
period  for  which  mesne  profits  were  now  claimed.  There  was  no  occupa- 
tion by  Warren  personally ;  but  it  appeared  that,  at  and  shortly  after  Mid- 
summer, 1834,  Messrs.  Poole,  the  parties  then  entitled,  caused  possession  to 
be  demanded  on  their  behalf  firom  Warren  and  Harlow.  Both  refused. 
Warren  said,  on  more  than  one  occasion,  that  Harlow  paid  him  rent  and 
was  his  tenant ;  and  that  he  himself  held  under  an  agreement  with  Kelly. 
Harlow  likewise  alleged  Kelly's  title.  Messrs.  Poole  then  brought  eject- 
ment, and  Kelly  defended ;  the  plaintiff  recovered :  and  the  present  action 
was  brought  For  the  defendant  Warren  it  was  obiected  that,  not  having 
been  in  actual  possession  during  the  time  mentioned  in  the  declaration,  he 
could  not  be  liable  in  this  action.  The  Lord  Chief  Justice  told  the  jury  that, 
in  his  opinion,  there  was  some  evidence  as  to  Warren ;  and  he  left  it  to  them 
to  say,  on  the  case  against  all  the  defendants,  how  long  the  three  had  been 
jointly  keeping  out  the  rightful  proprietors.  Verdict  for  the  plaintiff,  against 
all  the  defendants. 

jB.  V.  Williams  now  moved  on  behalf  of  Warren  for  a  new  trial,  on  tht. 
ground  of  misdirection.  Warren  was  not  the  party  against  whom  judgment 
was  recovered  in  ejectment ;  nor  was  he  the  party  in  possession  when  the 
mesne  profits  were  taken.  There  is  no  proof  of  actual  trespass  by  him.  He 
had  let  in  Harlow  as  tenant  before  Messrs.  Poole's  title  accrued.  Could  he 
afterwards  become  a  trespasser  by  Harlow's  refusal  to  go  out?  [Lord  Den- 
MAK,  C.  J.  He  himself  said,  afl«r  Messrs.  Poole  became  entitled,  that  Har- 
low was  his  tenant,  (ft)  He  encouraged  Harlow  to  remain,  and  received 
rent  from  him.     Littledale,  J.     Surely  that  was  evidence  against  Warren. 

(a)  See  Poole  v.  Warren,  8  A.  &  E.  582,  (35  £.  C.  L.  R.  463.) 
(6)  See  Hunter  y.  BrUU,  8  Camp.  465. 
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Lord  Dexmax,  C.  J.  There  was  enough  to  go  to  the  jury  as  to  him.]  In 
Bume  V.  Richardson^  4  Taunt.  720,  Mansfield,  C.  J.,  says:  "Must  not 
the  defendant  in  an  action  for  mesne  profits  be  the  person  in  actual  posses- 
sion and  trespassing?"  [Lord  Denmax,  C.  J.  Alust  he?  If  he  has  put 
another  person  in  as  tenant,  and  tells  him  to  sft ay  in,  is  he  not  a  trespasset 
by  the  tenant  ?  Littledale,  J.  It  is  quite  clear.  Lord  Denbian,  C.  J.  If 
there  had  been  no  evidence  here,  but  that  the  iL^der  tenant  remained  in 
possession,  I  should  have  left  the  case  differently.] 
Per  Curiam,  (a) 

Rule  refused  on  this  point,  (h) 

<«)  Lord  Denman  C.  J.,  and  Littledale,  J.  Patteson  and  Williams,  Js^had  Iei\  the  Coart. 

(b)  There  was  another  point  on  which  the  Court,  after  taking  time  to  consider,  granted 
a  rule  nisi  (June  10th,  1840,)  namely,  whether  the  record  in  the  action  of  ejectment 
'against  Kelly  (put  in  at  the  trial)  was  admi5<<ible  as  against  Warren,  to  prove  him  a  joint 
trespasser  with  Kelly.  Cause  was  shown,  June  16th,  1841  ;  when  the  Court  (Lord  Den- 
man, C.J^  Patteson,  and  Williams,  Js.)  held  the  evidence  admissible,  it  appearing  suffi- 
ciently, on  the  whole  case,  that  Warren  and  Kelly  were  privy  in  estate.  Lord  Denman,  C. 
J.,  mentioned  the  point  above  reported  as  having  been  decided  on  the  motion  for  a  rule 
nisi ;  and  E.  V.  Williams,  who  supported  the  pending  rule,  admitted  that  he  had  been  on- 
able  to  maintain  the  dictum  in  hurne  v.  Richardson,  (4  TaunL  720.) 


JOB  FOX,  Administrator  of  THOMAS  FOX,  against  FRANCIS  WA- 
TERS  and  WILLIAM  WATERS,  Kxecutors  of  THOAL\S  WATERS, 
—p.  43. 

In  covenant  against  two  executors  upAn  a  covenant  of  testator  for  quiet  enjovmenl 
against  all  claiming  under  him,  the  breach  assigned  was  that  the  two  defendants  hav- 
ing, at  the  time  when  the  indenture  was  made,  lawful  title  in  their  own  ri?ht,  entered, 
and  evicted  the  covenantee.  Entry  and  eviction  by  the  two  was  proved ;  the  only  evi- 
dence showing  that  it  was  under  lawful  title  was  a  declaration  by  one  defendant,  after 
the  entry  that  the  two  had  lawful  title  thntugh  testatoj,  under  a  deed  prior  to  that  now 
soed  upon. 

QtutTTf  whether  the  declaration  was  admissible  at  all,  as  evidence  of  the  title  without  pro- 
duction of  the  deed.  But  Hfld  that  assuming  it  to  be  admissible  as  against  the  party 
making  it,  the  declaration  was  not  evidence  asrainst  the  other  defendant,  as  it  did  not 
relate  to  the  affairs  of  the  executorship ;  And,  therefore,  that  no  proof  had  been  given 
to  support  the  action  of  covenant 

Covenant.  The  declaration  stated  tiiat,  in  the  lifetime  of  the  intestate, 
Thomas  Fox,  of  one  Robert  Willis,  deceased,  and  of  the  testator  Thomas 
Waters,  to  wit,  10th  December,  1796,  by  indenture  between  Thomas  Wa- 
ters and  Elizabeth  his  wife  of  the  one  part,  and  Robert  Willis  and  Thomas 
Fox  of  the  other  part,  Thomas  Waters  did  barp^ain,  sell,  assign,  transfer,  and 
set  over  to  Robert  Willis  and  Thomas  Fox,  tlieir  heirs,  executors,  adminis- 
trators, and  assigns,  certain  messuages,  &c. ;  habendum  to  R.  W.  and  T.  F., 
their  heirs,  &c.,  for  the  residue  then  unexpired  of  the  several  terms  in  the 
indenture  specified,  to  and  upon  certain  uses  and  trusts  therein  declared : 
and  T.  Waters  did,  by  the  said  indenture,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  &c.,  to  and  with  the  said  R,  W.  and  T.  F., 
their  heirs,  executors,  administrators,  and  assio^is,  that  all  and  singular  the 
said  messuages,  &c.  should  at  all  times  thereafter,  during  all  the  residue  of  the 
terms  and  estates  in  the  said  indenture  specified,  remain  and  be  to,  for  and 
upon  the  several  uses  and  trusts,  and  subject  to  the 'several  provisoes  and 
agreements,  therein  mentioned,  limited,  &.C.,  and  be  peaceably  and  quietly 
had,  held,  and  enjoyed,  and  the  rents,  &c.  received  and  taken  accordingly, 
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'without  any  let,  suit,  hinderance,  &c.,  of  or  by  the  said  Thomas  Waters,  his 
heirs,  executors,  or  administrators,  or  any  person  lawfully  claiming  or  to 
claim  by,  from,  or  under  him,  them,  &c.,  or  by  or  through  his  or  th^ir  acts, 
means,  &c. :  By  virtue  of  which  indenture  R.  W.  and  I.  F.  became  pos- 
sessed of  the  said  premises  as  joint  tenants  for  the  residue  of  the  said  terms 
and  estates :  averment,  that,  they  being  so  possessed,  afterwards,  and  during 
the  said  terms,  &c.,  viz.  on,  &c.,  R.  W.  died,  and  T.  F.  survived  him,  and 
thereupon  became  and  was,  and  until  his  death  remained,  solely  possessed, 
tc.,  for  the  residue,  &c. :  averment  of  performance  of  covenants  by  R.  W. 
and  T.  F.,  and  by  plaintiff*,  as  administrator.  Breach,  that,  afler  the  deatl^ 
of  T.  Waters,  and  of  R.  W.  and  T.  F.,  and  during  the  continuance  of  the 
said  terms  and  estates,  &c.,  the  said  messuages,  &c.,  were  not  suffered  to 
remain  or  be  to,  for,  or  upon  the  uses  and  trusts,  nor  subject  to  the  pro- 
visoes or  a^ements,  in  die  said  indenture  mentioned,  &c. ;  nor  hath  plain- 
tiff*, as  administrator  as  aforesaid,  since  the  death  of  T.  F.,  been  permitted 
or  been  able,  since  the  making  of  the  said  indenture,  and  during  the  said 
terms,  &c.,  peaceably  and  quietly  to  have,  hold,  &c.,  the  messuage,  &c., 
or  any  part  thereof,  or  to  receive  or  to  take  the  rents,  &c.,  of  the  said  mes- 
suages, &c.,  without  any  let,  &c.,  of  any  person  lawfully  claiming  by,  from, 
or  under  the  said  T.'  Waters ;  but,  on  the  contrary,  after  the  making  of  the 
said  indenture,  and  afler  the  respective  deaths  of  the  said  Thomas  Waters, 
Robert  Willis,  and  Thomas  Fox,  and  during  the  said  terms  and  estates  afore- 
said, viz.  on  1st  April,  1825,  the  defendants,  who  at  the  time  of  the  making 
of  the  said  indenture  hady  and  contimudly  from  thence  hitherto  nave  had^  and 
Ml  have,  lawjvl  right  and  title  to  the  said  messuages,  &c.,  entered  into  and 
upon  the  possession  of  the  said  messuages,  &c.,  and  ejected,  expelled,  and 
removed  the  said  plaintiff,  administrator  as  aforesaid,  from  the  possession 
and  occupation  thereof:  and  defendants  kept  and  held,  and  still  keep  and 
hold,  the  possession  of  the  said  premises,  and  every  part  thereof,  from  plain- 
tiff as  administrator  as  aforesaid,  and  have,  during  all  the  time  aforesaid, 
prevented  and  hindered,  and  still  do  hinder  and  prevent,  plaintiff  from  re- 
ceiving and  taking  the  rents,  &c.,  contrary,  &c.  And  so  plaintiff  says  that 
defendants,  executors  as  aforesaid,  afler  the  death  of  the  said  Thomas  Wa- 
ters, have  not,  nor  hath  either  of  them,  kept  the  said  covenant,  &c.,  but 
have  broken  the  same ;  and  they  still  refuse  to  keep  the  same  wiUi  plaintiff 
as  administrator,  &c. 

Plea.  That  long  before  the  commencement  of  the  suit,  viz.  on  the  1st 
January,  1830,  the  said  terms  and  estates  in  the  said  indenture  were,  and 
each  and  every  of  them  was,  ended  and  determined ;  and  that  the  said  cove- 
nant of  the  said  Thomas  Waters  was  not  in  any  manner  broken  during  the 
continuance  of  the  said  terms  and  estates.     Verification. 

Replication.  That  the  said  covenant  of  the  said  Thomas  Waters  was 
broken  during  the  continuance  of  the  said  terms  and  estates,  to  wit  at  the 
time  and  in  the  manner  in  the  declaration  mentioned.  Conclusion  to  the 
country.     Issue  thereon. 

There  was  another  issue,  not  material  here. 

On  the  trial  before  Coltman,  J.,  at  the  Somersetshire  Sununer  assizes, 
1838,  tlie  plaintiff  proved  that  the  two  defendants,  afler  the  deaths  of  both 
Thomas  Fox  the  intestate,  and  Thomas  Waters  the  testator,  and  before  the 
expiration  of  the  term  assigned  by  the  indenture,  entered  into  the  premises, 
and  kept  possession :  and  it  was  further  proved  that,  after  the  entry,  the  de- 
fendant Francis  Waters,  who  was  a  brother  of  the  other  defendant,  repeated 
ly  stated  that  the  property  was  his  and  his  brother's  long  before  the  inden 
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ture  oi  1796  was  made,  under  a  prior  deed  of  gift  made  by  his  father,  the 
testator.  No  other  evidence  was  given  that  the  entry  of  the  defendants  was 
lawful.  The  defendants  contended  that  the  plaintiff  must  be  nonsuited  ;  first, 
because  parol  evidence  could  not  be  given  of  the  prior  deed  ;  secondly,  be- 
cause the  declaration  of  Francis  Waters  could  not  bind  tlie  other  defendant. 
The  learned  judge  reserved  leave  to  move  for  a  nonsuit.  Verdict  for  plain- 
tiflf.  In  Michaelmas  term,  1838,  Crowder  obtained  a  rule  nisi  for  a  non- 
suit, (a) 

BompaSy  Serjt.,  and  W.  H,  Watson  now  showed  cause.  It  is  not  clear 
that  the  defendants  are  entided  to  raise  the  objections  upon  these  pleadings. 
They  cannot  do  so  unless  the  tide  is  put  in  issue.  The  plea  is,  that  the 
covenant  was  not  broken  during  the  continuance  of  the  terms  and  estates 
granted  by  the  testator ;  and  this  concludes  with  a  verification.  The  new 
fact  introduced  is  the  time  at  which  the  breach  alleged  in  the  declaration 
was  committed:  but  the  breach  itself  is  not  traversed.  Now  the  term 
existed  up  to  the  time  of  the  trial :  the  plaintiff  was  therefore  entitied  to  a 
verdict  upon  mere  evidence  of  the  existence  of  the  term. 

If  the  tide  be  put  in  issue,  there  is  at  any  rate  evidence  that  both  the  de- 
fendants had  entered  and  were  in  possession.  That  is  at  least,  against  them, 
evidence  for  a  jury  that  they  were  in  by  rightful  title.  In  Doe  dem.  Batten 
V.  MurksSy  6  M.  &  S.  110,  Lord  Ellenborough  said,  "The  defendant 
being  in  possession,  the  law  will  refer  that  possession  to  a  rightful  rather 
than  to  a  wrongfiil  title ;"  and  Bayley,  J.,  said,  "  I  take  it  that  possession 
vi^s  prima  Jade  evidence  against  the  defendant  that  the  interest  in  the  term 
had  become  vested  in  him.  If  his  possession  were  referable  to  some  other 
title,  it  was  for  him  to 'show  it,  for  this  must  be  a  matter  lying  within  his 
knowledge."  [Lord  Denman,  C.  J.  Suppose  the  defendants  had  pleaded 
that  true  it  was  that  they  entered,  but  that  they  did  so  without  title.]  That 
plea  would  be  bad :  they  could  not  allege  their  own  wrong.  If  a  party  took 
under  a  commission  of  bankruptcy,  he  would  thereby  admit  the  validity  of 
the  commission.  But,  supposing  it  necessary  for  the  plaintiff  to  give  evi- 
dence that  the  defendants  entered  by  lawful  tide,  that  has  been  done.  The 
objection,  diat  parol  evidence  cannot  be  given  of  the  contents  of  a  deed, 
does  not  properly  arise  here.  That  the  evidence  was  admissible  for  some 
purposes  was  not  disputed :  the  only  question  made  was  whether  it  affected 
both  defendants.  Further,  the  evidence  was  really  applied  to  the  feet  of  the 
entry  by  the  defendants  having  been  rightful :  die  right  was  asserted  by 
Francis  Waters :  his  having  also  mentioned  a  deed  coidd  not  make  it  neces- 
sary to  produce  the  deed  unless  the  plaintiff  insisted  on  the  contents.  But 
this  he  did  not  do :  he  only  insisted  upon  Francis  Waters  having  asserted  a 
right :  and  this  evidence  would  have  been  equally  strong  if  no  mention 
had  been  made  of  the  deed ;  which,  therefore,  was  no  part  of  the  plaintiff's 
case.  So  that  the  point  here  is  not  analogous  to  that  decided  in  ^Mbot  v. 
Plumbej  1  Doug.  216,  where  it  was  held,  in  an  action  by  assignees  of  a 
bankrupt,  that  diey  could  not  prove  the  bankrupt's  execution  of  a  bond,  to 
which  there  was  an  attesting  witness,  by  mere  evidence  of  the  bankrupt's 
acknowledgment,  but  must  call  the  witness.  The  admission  there  was 
merely  of  the  existence  of  a  bond  debt,  which  therefore  required  the  ordinary 
proof  of  the  bond.  In  Moore  v.  Walker,  note  to  Power  v.  Walker,  4 
Campb.  9,  an  author  sued  for  piracy  of  his  work ;  but  he  was  proved  to 

(a)  The  rule  was  also  for  a  new  trial,  and  was  moved  for  upon  several  grounds 
besides  those  noticed  in  the  report  It  is  not,  however,  considered  necessary  to  state  any 
point  but  that  on  which  the  Court  decided. 
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have  acknowledged  that  he  had  assigned  the  copyright ;  and,  though  (as 
appears  by  Power  v.  Walker^  4  Campb.  8 ;  S.  C.  in  Banc,  3  M.  &  S.  7,) 
the  assignment  could  only  be  by  writing,  it  was  held  that  such  acknowledg- 
ment was  conclusive  against  him.  In  Eark  v.  Ptckeriy  5  C.  &  P.  542,  (24 
E.  C.  L.  R.  448,)  Parke,  B.,  ruled  that  even  an  admission,  b^  a  party  to 
the  record,  of  the  effect  of  a  written  agreement,  might  oe  given  m  evidence 
without  producing  the  wridng.  The  general  principles  on  which  admissions 
of  parties  are  received  in  evidence  appear  in  Bauerman  v.  Radenius^  7  T. 
R.  663,  Then,  further,  the  admission  of  one  defendant  is  here  evidence 
against  both.  That  is  clearly  so  in  the  case  of  partners :  here  the  two  de- 
fendants are  sued  as  executors :  the  admission  relates  to  the  estate  of  the 
executors,  and  is  an  admission,  by  one  of  them,  that  the  common  testator 
had  broken  his  covenant.  The  fallacy  of  the  objection  lies  in  treating  the 
evidence  as  merely  an  admission  by  one  that  the  two  had  done  a  certain  act : 
that,  nakedly  so  put,  might  be  objecdonable.  So  it  would  be,  also,  if  the 
evidence  were  adduced  to  prove  a  breach  by  the  two  defendants.  But  here 
the  question  is  whether  the  testator's  estate  cannot  be  affected  by  an  admis- 
sion of  one  executor.  The  fact,  that  the  two  executors,  who  are  defendants, 
happen  to  be  the  individuals  who  had  the  superior  title,  is  immaterial :  the 
case  is  as  if  the  title  had  been  asserted  by  a  third  party  ;  then,  no  doubt,  an 
adniission  by  one  executor  that  such  third  party  had  title  would  have  been 
evidence  against  both  defendants.  But,  lastly,  proof  that  one  only  entered 
on  good  title  would  be  proof  of  a  breach.  [Lord  Denman,  C.  J.  Suppose 
you  had  alleged  that  two  strangers  to  the  record,  A.  and  B.,  had  a  good 
tide,  and  had  evicted :  must  not  you  have  proved  a  tide  in  A.  and  B.  ?  Or, 
if  you  had  alleged  such  a  breach  in  respect  of  a  tide  in  A.  only,  could  you 
have  proved  a  title  in  A.  and  B.,  and  eviction  by  them  ?]  In  Jones  v.  Clar/- 
tony  4  M.  &  S.  349,  the  sheriff  was  sued  for  a  false  return  of  nulla  bona ; 
and  the  allegation  was  that  R.  and  J.,  the  two  defendants  to  the  fi.  fa.,  had 
goods,  &c. ;  but  the  proof  was  that  J.  only  had  goods :  this  was  held  to 
support  the  declaration,  the  allegation  being  severable.  [Lord  Denman,  C.  J. 
There  the  allegation  meant  mat  R.  had  goods,  and  that  also  J.  had 
goods ;  not  that  there  were  goods  belonging  to  the  two.]  In  Bicketts  v. 
Salweyj  2  B.  &  Aid.  360,  in  an  action  for  disturbance  of  common,  the  de- 
claration laid  the  right  as  belonging  and  appertaining  to  a  messuage  and 
land  ;  and  it  was  held  that  the  plaintiff  might  prove  that  he  was  entided  to 
the  common  in  respect  of  land  only.  Here  the  plaintiff  might  have  proved, 
consistendy  with  the  record,  that  one  defendant  entered  into  one  part  of  the 
land  and  another  into  a  different  part,  each  with  separate  title  to  his  own 
part :  that  being  so,  the  breach  was  severable. 

Crowder^  contr4.  The  plea  denies  any  breach  in  the  time  there  men- 
tioned :  -some  breach  must  therefore  be  shown ;  and  none  can  be  shown  but 
that  alleged  in  the  declaration,  which  is  a  breach  by  entry  under  a  lawful 
right  of  the  two. 

The  being  in  possession  is  not  primS  fecie  evidence  of  a  rightful  posses- 
rion.  The  defendants  might  have  entered  in  assertion  of  a  ti^p  subsequent 
to  that  under  which  the  plaintiff  claims.  Considering  the  defendants  as 
strangers  to  the  record,  the  plaintiff  clearly  must  prove  that  the  enaction  is 
rightful :  considering  them  as  parties  to  the  record,  they  are  so  only  as  exe- 
cutors :  and,  primi  facie,  their  possession  in  that  character  is  unlawful,  being 
in  derogation  of  the  testator's  conveyance.  It  is  as  if  the  testator  himself 
had  entered.  Then  the  right  claimed  was  in  virtue  of  a  deed :  to  allow  that 
right  to  be  proved  by  admisaion  is  as  if  the  contents  of  the  deed,  which  alone 
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Under  stats.  3  and  4  W.  &  M.  e.  11,  s.  7,  and  8  &  9  W.  8,  e.  80,  s.  4,  a  settlement  was  gained 
by  hiring  and  sernce  for  a  year,  under  two  contracts  of  hiring  for  two  successive  half 
years,  though  the  contracts  were  made  at  different  times,  provided  both  were  made 
before  the  commencement  of  the  first  half  year. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Dinsdale 
was  removed  from  the  township  of  Garsdale,  in  the  West  Riding  of 
Yorkshire,  to  the  parish  of  Ravenstonedale,  in  Westmoreland,  the  ses- 
sions confirmed  the  order,  subject  to  the  following  case. 

The  pauper  was  born  in  the  respondent  township.  When  about  fifteen 
years  old,  he  hired  with  a  farmer  in  the  appellant  parish,  to  serve  for 
half  a  year  from  Whitsuntide.  At  the  Martinmas  following,  he  hired 
again  to  serve  another  half  year,  and  so  for  eight  successive  half  years. 
A  month  or  six  weeks  before  the  Whitsuntide  at  which  the  last  of  these 
eight  hirings  expired,  he  hired  again  for  the  summer  half  year ;  some 
days  afterwards,  he  hired  for  the  next  winter  half  year.  These  two  last 
hirings  did  not  take  place  within  a  week  of  each  other,  and  it  might  have 
been  a  month  between  them ;  but  they  were  both  before  Whitsuntide. 
At  the  expiration  of  the  summer  half  year,  the  pauper  and  the  master 
differed  about  the  amount  of  wages,  and  agreed  to  part.  The  pauper 
then  left,  having  been  in  the  service  four  years  and  a  half,  continuously. 
The  question  for  the  opinion  of  the  Court  was,  whether  there  was  such  a 
hiring  for  one  year  as  to  give  a  settlement  under  stat.  8  &  9  W.  3,  c. 
80,  s.  4. 

Sir  (rregory  A,  Lewin  in  support  of  the  order  of  sessions.  Here  is  a 
hiring  for  a  year  and  a  service  for  a  year.  The  question  will  be  as  to 
the  hiring.  The  confirmation  of  the  order  is,  in  effect,  a  finding  of  that 
fact ;  and  the  question  was  properly  one  of  fact  for.  the  sessions,  as  Lord 
Kexyon  said  in  Rex  v.  Worfield,  5  T.  R.  506.  But,  supposing  the 
question  open  to  the  Court,  it  is  clear  that  there  is  a  hiring  for  a  year 
whenever  a  party,  at  any  given  period,  is  bound  by  contract  to  serve  for 
a  year  commencing  at  a  time  then  to  come.  That  was  so  here ;  for,  on 
making  the  second  contract,  the  pauper  was  bound  to  serve  for  a  year 
from  the  Whitsuntide  then  next. 

Dundas  and  Baines,  contrd..  The  sessions  have  found  the  facts, 
leaving  it  to  the  Court  to  say  whether  they  legally  show  a  hiring  for  a 
year  within  stat.  8  &  9  W.  3,  c.  30,  s.  4.  In  Mex  v.  LowtJier^  Burr.  S. 
C.  674,  the  sessions  affirmed  the  settlement;  but  the  Court,  on  the  facts 
found,  negatived  the  hiring,  and  quashed  the  order  of  sessions.  [Lord 
Denman,  C.  J.  You  need  not  argue  that  point.]  The  question  then  is, 
whether  two  distinct  contracts,  made  at  different  times  to  serve  for  suc- 
cessive half  years,  constitute  a  contract  for  a  year.  The  words  of  stat. 
3  &  4  W.  &  M.  c.  11,  s.  7,  are,  "  shall  be  lawfully  hired  into  any  parish  or 
town  for  one  year."  In  1  Nol.  P.  L.  356  (4th  ed.),  it  is  said,  "  There 
must  be  one  entire  contract  for  a  complete  year's  service.  Successive 
hirings,  or  such  as  follow  each  other  in  uninterrupted  succession,  without 
an  intervening  interval  of  time,  if  severally  less  than  a  year,  are  insufficient 
to  confer  a  settlement,  although  they  amount  to  a  much  longer  period  of 
service  when  taken  together.**  In  Dunsfold  v.  Ridgwick,  2  Salk.  535,  it 
was  held  that  there  ought  to  be  one  entire  contract ;  and  the  point  was 
admitted  without  argument  in  Rex  v.  L<mthery  Burr.  S.  C.  674.     In  Rex 
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V.  Milwtehj  Burr.  S.  C.  483,  there  was  a  single  agreement  for  eleven 
months,  and  that  the  servant  should  give  a  month's  service  in,  beyond 
the  eleven  months.  That  was  held  to  be  a  hiring  for  a  year :  and  the 
reason  given  by  Mr.  Justice  Foster  was,  "  that  this  was  an  entire  single 
contract ;  and  not  like  to  the  cases  of  different  contracts  at  different 
times :  and  he  added,  that  no  action  would  have  Iain  for  the  wages,  till 
the  end  of  the  whole  twelve  months.*'  That  test  is  decisive  here;  for, 
on  the  first  contract,  which  the  second  did  not  annul,  the  servant  might 
have  maintained  an  action  for  the  six  months'  wages  at  the  end  of  the 
summer  half  year.  And,  indeed,  the  action  could  not  have  been  shaped 
upon  the  two  as  a  single  contract.  This  may  be  tried  by  supposing  the 
two  contracts  in  writing.  In  Bex  v.  Macclesfield,  3  T.  R.  76,  the  hiring 
was  for  eleven  months ;  and  then  the  master  proposed  to  the  servant  '^  to 
stay  on  an  end  in  your  place;"  to  which  the  servant  assented.  This  was 
held  to  be  a  hiring  for  a  year,  commencing,  not  at  the  beginning,  but  at 
the  end,  of  the  eleven  months :  and  the  necessity  of  a  single  contract  for 
a  year  was  fully  recognised.  The  same  principle  was  assumed  in  Rex 
V.  Apethorpe,  2  B.  &  C.  892. (a)  It  might  be  otherwise,  if  the  second  con- 
tract annulled  or  modified  the  first ;  but  that  it  did  not  do  any  more  than 
the  second  contract  annulled  the  first  in  Sex  v.  Buckinghamy  5  B.  &  Ad. 
953.  The  inconvenience  of  allowing  any  number  of  contracts  to  be  con- 
sidered as  having  the  same  effect  with  one  contract  for  the  aggregate 
time  is  obvious :  and  in  this  respect  successive  hirings  have  always  been 
looked  upon  differently  from  services  under  successive  hirings.  Succes- 
sive purchases,  at  a  single  sale  by  auction,  of  several  lots,  do  not  constitute 
a  single  purchase  of  the  whole ;  Roots  v.  Lord  Dormer,  4  B.  &  Ad.  77. 

Lord  Dbnman,  C.  J.  I  cannot  bring  myself  to  doubt  that  this  was  a 
good  hiring  for  a  year.  Whether  there  be  one  or  two  contracts,  it  is 
enough  if,  before  the  commencement  of  the  year's  service,  the  servant 
be  bound  to  serve  for  that  whole  year.  I  think  the  sessions  might  have 
found  the  fact  themselves,  without  sending  up  a  case. 

LiTTLEDALE,  J.  The  Servant  was  under  an  obligation  to  serve  for  a 
year:  that  is  all  that  was  necessary.  The  words  of  stat.  3  &  4  W.  &  M. 
c.  11,  s.  7,  are,  "hired  into  any  parish  or  town  for  one  year."  These 
words  are  satisfied,  whether  one  or  more  steps  lead  to  the  being  so  hired. 

Patteson,  J.  The  test  suggested,  as  to  an  action  for  wages,  is 
clearly  not  good  here.  There  might  be  a  contract  of  hiring  for  a  year, 
yet  a  provision  for  payment  weekly.  The  argument  against  the  order 
of  sessions  is  founded  on  the  expression,  which  occurs  in  some  of  the 
cases,  "entire  contract."  But  in  the  cases  themselves  the  circumstances 
always  are  that  a  second  hiring  takes  place  after  the  commencement  of 
the  service  under  the  first.  I  do  not  say  that,  in  such  a  case,  a  second 
hiring  for  six  months  could  be  joined  to  a  previous  hiring  for  six  months; 
for,  in  that  case,  there  would  at  no  time  have  been  a  prospective  dominion 
for  one  year. 

Williams,  J.  If  there  had  been  any  interval  between  the  first  and 
second  half  years,  that  might  create  a  distinction.  In  Rex  v.  Lowther^ 
Burr.  S.  C.  674,  the  second  hiring  took  place  between  the  commence- 
ments of  the  first  and  second  half  year.  But  here,  after  the  second  con- 
tract, the  servant  was  bound  for  a  whole  year  not  then  commenced. 

Order  of  sessions  affirmed. 

(a)  8ee  Bet  t.  ArdmgUm^  1  A.  &  E.  260. 


48  Reg.  r.  Darton.   T.  T.  1840.  [77 

The  QUEEN  against  PARAMORE.— p.  77. 
This  case  is  reported,  10  A.  &  E.  286. 


The  QUEEN  against  The  Inhabitants  of  MIDDLETON  in 
TEESDALE.— p.  77. 

This  case  is  reported,  10  A.  &  E.  688. 


The  QUEEN  against  The  Inhabitants  of  DARTON.— p.  78. 

Two  justices  made  an  order  under  atat.  9  G.  4,  c.  40,  as  follows. 

**  Whereas  A.  C,  of  Woolley,  being  a  person  insane,  lunatic,  and  dangerous  to  go  abroad, 
was,  on  29th  August  last,  removed  to,  and  confined,  under  an  order  of  two  justices  in 
and  for  the  West  Riding,  in  the  Lunatic  pauper  asylum  at  W.  in  the  said  Kiding,  and 
whose  legal  settlement,  after  due  inquiry  made  and  satisfactory  evidence  obtained,  is  at  D. 
in  the  said  Riding :  Therefore  we,  two  of  her  Majesty's  justices  in  and  for  the  said 
Riding,  do  hereby  adjudge  the  legal  settlement  of  the  said  A.  C.  to  be  in  the  parish  of 
D.  And,  whereas  it  hath  been  duly  proved  before  us,  upon  oath,  that  the  sum  of  6/. 
hath  been  incurred  by  the  township  of  Woolley  aforesaid,  in  the  removing,  maintenance, 
and  care  of  the  said  A.  C.  to  the  asylum  aforesaid,  we  therefore  order  the  overseers  of 
D.  aforesaid,  to  which  parish,  the  last  legal  settlement  of  A.  C.  is  ascertained  and  ad- 
judged to  belong,  to  pay  the  sum  of  6/.  to  the  overseers  of  Woolley  aforesaid,  on  demand. 
Given,"  &c.     March  20th,  1839. 

ffeld,  that  this  was  not  a  valid  order  under  sect.  88  of  the  statute,  because  it  operated 
retrospectively. 

Nor  under  sect.  42,  because  it  did  not  show  that  the  justices  making  the  order  were  those 
who  had  inquired  and  heard  evidence. 

Jleld  also,  by  Patteson,  J.,  that  an  order  for  repayment  to  the  overseers  of  the  removing 
parish  is  not  legal  under  either  section. 

Two  justices  of  the  West  Riding  of  Yorkshire  made  the  following 
order. 

West  Riding  of  Yorkshire,  to  wit. — Whereas  Ann  Challenger  of 
Woolley,  in  the  said  Riding,  being  a  person  insane,  lunatic,  and  danger- 
ous to  go  abroad,  was,  on  the  29th  day  of  August  last  past,  removed  to 
and  confined,  under  an  order  of  two  justices  of  the  peace  acting  in  and 
for  the  West  Riding,  in  the  Lunatic  pauper  asylum  at  Wakefield  in  the 
said  Riding,  and  whose  legal  settlement,  after  due  inquiry  made  and 
satisfactory  evidence  obtained,  is  at  Darton  in  the  said  Riding :  There- 
fore we,  two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the 
said  Riding,  do  hereby  adjudge  the  legal  settlement  of  her,  the  said  Ann 
Challenger,  to  be  in  the  parish,  township,  or  place  of  Darton  in  the  said 
Riding.  And,  whereas  it  hath  been  duly  proved  before  us,  upon  oath, 
that  the  sum  of  61,  13a.,  being  reasonable  charges,  hath  been  incurred 
by  the  township  of  Woolley  aforesaid  in  the  removing,  maintenance,  and 
care  of  the  said  Ann  Challenger,  the  insane  person,  to  the  Lunatic 
pauper  asylum  at  Wakefield  aforesaid:  We  do,  therefore,  order  and 
direct  the  overseers  of  the  poor  of  the  parish,  township,  or  place  of  Dar- 
ton aforesaid,  to  which  parish,  township,  or  place,  the  last  legal  settle- 
ment of  the  said  Ann  Challenger  is  ascertained  and  adjudged  to  belong, 
to  pay  the  sum  of  6/.  13«.  to  the  overseers  of  the  poor  of  Woolley  afore- 
said upon  demand.  Given  under  our  hands  and  seals  the  20th  day  of 
March,  1839. 

John  Thornley.    (l.  s.) 
H.  Watkins.    (l.  i.) 
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On  appeal  by  tlie  overseers  of  Darton,  the  sessions,  upon  hearing, 
quashed  the  order.  KnowleSj  in  last  Michaelmas  term,  obtained  a  rule 
calling  upon  the  prosecutors  to  show  cause  why  the  order  of  justices  and 
order  of  sessions  (both  of  which  had  been  brought  up  by  certiorari) 
should  not  be  quashed.  The  case  now  coming  on  in  the  perepiptory  paper, 

Knawles^  by  desire  of  the  court,  stated  the  objections  to  the  orders. 
The  order  of  March  20th  is  made  under  stat.  9  G.  4,  c.  40,  s.  38,  or  s. 
42 ;  apparently  s.  38,  because  it  does  not  appear  by  this  order  that  the 
pauper's  settlement  was  unknown  at  the  time  of  the  recited  order  of 
August  29th.  If  made  under  sect.  38,  it  is  bad,  because  that  part 
which  relates  to  maintenance  (viz.  "  that  the  sum  of,"  &c.,  "  hath  been 
incurred''  '^in  the  removing,  maintenance,  and  care  of  the  said  A.  C, 
the  insane  person,  to  the  Lunatic  pauper  asylum  at  Wakefield,*'  is  retro- 
spective, which  is  a  fatal  defect;  Rex  v.  St.  Nicholas^  Leicester^  3 
A.  A;  E.  79.(a)  And  Rex  v.  MauWen,  8  B.  &  C.  78,  though  upon  a  dif- 
ferent  statute,  is  an  authority  to  the  same  efifect.  But  if  this  order  is 
made  under  sect.  42,  (i)  which  (in  the  case  of  pauper  lunatics  whose  set- 
tlement has  not  at  first  been  ascertained)  empowers  justices  to  inquire 
into  the  settlement,  and  order  repayment  of  charges  incurred  within 
twelve  calendar  months  before,  then  it  is  bad,  because  it  does  not  show 
that  the  settlement  had  not  been  ascertained  by  the  justices  making  the 
first  order,  or  that  the  charges  had  been  incurred  within  twelve  calendar 
months.  This  latter  fact  is  not  necessarily  to  be  inferred  from  the  date 
of  the  first  order ;  and  the  court  will  not  make  an  intendment  to  give 
jurisdiction.  [Williams,  J.  If  the  order  is  prospective,  it  should  have 
directed  the  payment  for  maintenance  to  be  made,  not  to  the  overseers 
of  WooUey,  but  to  the  treasurer  of  the  lunatic  asylum.  Patteson,  J, 
If  the  order  is  under  sect.  42,  it  is  defective  in  not  showing  that  the  two 
justices  making  the  order  are  those  who  inquired  into  the  settlement, 

(a)  See  the  thirty-eighth  section  there  set  oat,  p.  81. 

(6)  Stat.  9  G.  4,  e.  40,  s.  41.  "And  whereas  it  sometimes  happens  that  the  place  of 
Icgid  settlement  of  sach  insane  persons  cannot  be  ascertained ;  be  it  enacted,  That  in 
ererj  such  case  it  shaU  be  lawful  for  the  said  justices,  by  their  said  warrant,  to  direct 
■ocb  person  to  be  confined  in  the  county  lunatic  asylum  for  the  county,  or  district  of 
counties,  within  which  such  person  shall  have  been  found,  if  any  such  county  lunatio 
asylum  shall  haye  been  established,  and  if  no  such  county  lunatio  asylum  shall  have  been 
established,  in  some  public  hospital  or  house  duly  licensed  for  the  reception  of  insane 
persons  as  aforesaid,  and  to  direct  that  the  reasonable  charges  for  the  removal,  mainte- 
nance, medicine,  clothing,  and  care  of  such  person  shall  be  satisfied  and  paid  by  the 
treasurer  of  the  county  within  which  such  person  shall  be  found,  out  of  the  county  rates^ 
by  order  of  two  justices  to  him  directed  for  that  purpose." 

Section  42.  "Provided  always,  and  be  it  further  enacted.  That  where  the  legal  settle- 
ment of  any  insane  person,  confined  under  any  order  of  any  two  justices  at  any  county 
lunatic  asylum,  public  hospital,  or  any  licensed  house,  has  not  been  ascertained,  it  shall 
and  may  be  lawful  for  any  two  justices  acting  in  and  for  the  county  in  which  such  county 
hmatic  asylum,  public  hospital,  or  licensed  house  is  situate,  at  any  time  to  inquire  into 
the  last  legal  settlement  of  such  insane  person;  and  if  satisfactory  evidence  can  be  ob> 
tained  as  to  such  settlement,  it  shall  and  may  be  lawful  for  such  justices  to  make  an  order 
npon  the  overseer  of  the  parish  or  township  where  such  last  legal  settlement  of  such  in- 
sane person  shall  be  ac^udged  to  be,  for  the  repayment  of  the  reasonable  charges  of  the 
removing,  maintenance,  medicine,  clothing,  and  care  of  such  insane  person,  incurred 
within  twelve  calendar  months  previous  to  the  date  of  such  order,  such  charges  having 
been  first  proved  to  the  satisfaction  of  such  justices,  and  the  amount  thereof  being  set 
forth  in  such  order ;  and  it  shall  and  may  be  lawful  for  the  said  or  any  other  two  justices 
of  the  peace  of  the  said  county,  to  provide  for  the  future  expenses  necessary  for  the  main- 
tenance, medicine,  clothing,  and  care  of  such  insane  person,  in  the  manner  as  has  been 
hereinbefore  directed**  (s.  88)  "for  the  two  justices  before  whom  such  person  was 
originally  euunined." 
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The  order  should  appear  to  be  granted  on  inquiry  by  the  justices  mak- 
ing it,  and  on  evidence  offered  to  them.] 

Theobald  and  Overend  showed  cause.  If  it  was  proposed  to  show 
that  the  order  of  March  20th  was  improperly  made  under  sect.  42,  the 
order  of  August  29th,  from  which  that  fact  might  be  ascertained,  should 
have  been  brought  up  by  certiorari.     The  Court  will  not  intend  want  of 

i'urisdiction  in  the  justices :  Hex  v.  Bissex,  Sayer's  Rep.  304,  8.  C.  1 
brn's  Justice,  969,  ed.  D'Oyly  &  Williams,  tit.  Distress.  1  Chitty's 
Burn.  1129,  note  (a),  (28th  ed.,)  tit.  Distress  for  Bent  [Lord  Denmak, 
G.  J.  That  case  has  been  questioned ;  but  it  goes  a  greater  length  than 
is  necessary  for  your  purpose.]  Bex  v.  Cottingham^  2  A.  &  E.  250, 
also  shows  the  disposition  of  the  court  to  support  an  order,  if  not  mani- 
festly bad.  With  regard  to  the  period  during  which  the  expenses  were 
incurred,  it  was  unnecessary  to  state  any  thing  more  than  the  amount  of 
expenses,  the  jurisdiction  to  award  them  being  founded  on  the  previous 
order ;  but  it  sufficiently  appears  that  they  were  incurred  within  the  pre- 
ceding twelve  months.  As  to  the  objection  that  the  justices  who  inquired 
do  not  appear  to  be  those  who  adjudicate,  it  must  be  inferred  from  the 
order  that  the  evidence  given  was  satisfactory  to  them,  not  to  others. 
At  all  events  the  adjudication  is  theirs ;  and  it  was  sufficient  for  them  to 
adjudge,  without  stating  the  inquiry.  The  statement  is  not  more  loose 
than  that  in  Bex  v,  Maulden,  8  B.  &  C.  78.  The  clause  for  repayment  is 
not  necessarily  incorrect  because  payment  is  awarded  to  the  overseers  of 
the  removing  parish.  It  will  be  contended  that,  in  cases  within  ss.  41, 
42,  the  expenses  of  removal  and  maintenance  are  to  be  paid  in  the  first 
instance  by  the  county  treasurer,  and  therefore  he  is  the  person  to  be 
reimbursed.  But  sect.  41  is  directory  only,  the  enacting  words  being, 
"  it  shall  be  lawful."  The  overseers  of  the  removing  parish  must  incur 
expense  in  the  first  instance  if  an  order  of  justices  on  the  treasurer  is  not 
immediately  obtained ;  and,  if  they  do,  they  ought  to  be  reimbursed. 
Sect.  42  does  not  say  in  terms  that  the  repayment  shall  be  made  to  the 
treasurer.  [Patteson,  J.  The  statute  does  not  enact  that  the  expenses 
shall  be  first  paid  by  the  overseers,  where  the  settlement  is  not  known. 
Their  duty  in  such  a  case  is  not  to  pay,  but  to  let  the  magistrates  make 
a  proper  order.  Sect.  42  must  be  read  as  dependent  on  sect.  41.] 
That  would  show  that  the  order,  under  sect.  42,  must  be  for  payment  to 
the  treasurer.  [Patteson,  J.  Clearly  that  is  meant.]  It  is  not  certain 
that  he  may  have  incurred  any  expense :  in  such  a  case,  could  no  order 
be  made  under  sect.  42  ? 

KnowleSy  contrft.  By  sects.  41,  42,  the  repayment  must  be  made  to 
the  person  on  whom,  by  law,  the  charge  first  falls,  namely,  the  county 
treasurer.  No  sufficient  answer  has  been  given  to  the  objection,  that  the 
inquiry  as  to  settlement  does  not  appear  to  have  taken  place  before  the 
justices  making  the  order. 

Lord  Denman,  C.  J.  We  would  make  every  possible  intendment  in 
favour  of  an  order  of  justices ;  but,  where  two  successive  acts  are  to  be 
done  by  the  same  persons,  and  there  is  no  proof  that  they  were  so  done, 
but  we  are  told  to  assume  it  merely  because  of  some  reference  made  to 
the  first  in  executing  the  last,  that  is  a  gap  which  we  cannot  get  over  by 
intendment.  Stat.  9  G.  4,  c.  40,  s.  42,  enacts  that  the  same  justices 
who  make  the  order  for  repayment  shall  have  inquired  into  the  settle- 
ment, and  done  all  things  necessary  to  such  inquiry.  Now  in  this  case 
it  does  not  appear  that  the  justices  who  made  the  order  had  the  proper 
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parties  before  them,  and  made  the  requisite  inquiry.  The  order,  there- 
fore, is  bad;  and  it  is  unnecessary  to  say  any  thing  as  to  the  other 
objections. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  It  does  not  appear  that 
the  justices  who  inquired  and  those  who  made  the  order  were  the  same 
persons.  From  the  statement  I  should  rather  imagine  not.  It  seems 
as  if  they  had  been  told  what  took  place  on  the  inquiry. 

Patteson,  J.  This  is  clearly  a  bad  order  under  sect.  38.  And  sect. 
42  comes  into  operation  only  where  the  settlement  is  discovered  after 
the  pauper  has  been  sent  to  the  asylum.  The  persons  who  are  then  to 
act  in  ordering  repayment  are  the  justices  who  inquired  into  the  settle- 
ment. This  order  does  not  say  before  whom  the  evidence  was  taken  and 
inquiry  had.  All  may  have  been  done  on  some  occasion  previous  to  that 
of  making  the  order.  And  I  think  that  the  magistrates  cannot  in  any 
case  order  payment  to  be  made  to  the  overseers  of  the  removing  parish. 
If  the  place  of  settlement  is  known,  an  order  for  the  expenses  may  at 
once  be  made  upon  the  overseers  of  the  place  of  settlement,  under  sect. 
38 ;  if  unknown,  it  may  be  made  upon  the  county  treasurer.  If  the 
overseers  do  not  choose  to  obtain  either  order,  it  is  their  own  fault.  The 
order  for  repayment  must  be  made  upon  some  one  who  was  legally 
obliged  to  pay  at  first.  That  seems,  in  the  present  case,  to  have  been 
the  county  treasurer. 

Williams,  J.,  had  left  the  Court. 

Rule  absolute. 


The  QUEEN  against  STERRY  and  Another.— p.  84. 

Bj  charitable  sabscriptionB,  bequests,  &o.,  funds  were  raised,  which  were  laid  out  partlj 
in  the  purchase  of  a  house  and  lands.  Tested  in  certain  persons,  in  trust  for  maintaining 
a  schooL  No  child  was  admitted  to  the  school  whose  parents  were  able  to  defray  the 
expense  of  his  education.  Each  child  paid  121.  annually  towards  his  expenses ;  but 
the  ayerage  annual  expense,  with  respect  to  each  child,  was  20^.,  the  difiference  being 
defrayed  from  the  funds  of  the  institution.  No  one  resided  in  the  house  besides  the 
children,  and  the  officers  and  servants  of  the  institution.  The  management  was  carried 
on  by  a  committee  who  held  their  meetings  in  the  house.  The  land  was  appropriated 
to  the  growth  of  Tegetables  consumed  in  tiie  household.  The  committee,  officers,  and 
•errants  had  no  other  accommodation  on  the  premises  than  .was  essentially  requisite  for 
the  discharge  of  their  duties.  The  trustees  and  committee  receiyed  no  personal  profit. 
The  superintendents  had  salaries. 

Held,  that  the  trustees  were  rateable  to  the  poor  in  respect  of  the  house  and  lands. 

On  an  appeal  against  a  poor  rate  for  the  parish  of  Croydon,  in  Surrey, 
whereby  the  appellants  were  rated,  on  behalf  of  the  committee  of  manage- 
ment of  the  Friends'  School,  ''for  a  house,  garden,  and  premises  in 
Park  Lane  in  that  parish,  not  including  the  two  wings  of  the  house 
occupied  by  the  scholars ;"  the  sessions  affirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  Friends'  School  was  instituted  in  1702,  by  a  voluntary  subscrip- 
tion among  members  of  the  Society  of  Friends  in  London,  for  the  pur- 
pose of  maintaining,  educating,  and  employing  the  children  of  the  poor 
of  that  society,  and  of  other  poor  persons  not  in  membership.  A  con- 
siderable fund  was  raised  at  the  time  when  the  establishment  was  first 
instituted ;  which  has  since,  from  time  to  time,  been  increased,  by  be- 
quests, donations,  and  voluntary  subscriptions,  to  80,0002.  and  upwards; 
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and  this  fund  has  been  invested  in  the  purchase  of  stock  and  landed  pro- 
perty, in  the  names  of  trustees,  in  trust  for  the  purposes  of  the  institu- 
tion :  and  the  establishment  is  under  the  direction  of  the  committee  of 
management  of  the  quarterly  meeting  of  the  Society  of  Friends  in 
London  and  Middlesex. 

In  1823,  a  house  and  premises  in  the  parish  of  Croydon  were  purchased 
by,  and  conveyed  to,  the  trustees ;  and  such  additional  buildings  were 
erected  thereon  as  to  adapt  the  premises  to  the  accommodation  of  150 
children.  And,  to  defray  the  expenditure  thus  incurred,  a  considerable 
sum  was  raised  by  voluntary  contributions  from  members  of  the  Society 
of  Friends,  in  various  parts  of  the  country,  and  from  other  persons. not 
members  of  the  society. 

In  1825,  the  establishment  was  removed  from  Islington  to  the  said 
house  and  premises,  where  it  has  since  been  carried  on.  At  the  time  of 
such  purchase,  in  1823,  the  house  and  premises  were  assessed  to  the 
poor  rates  at  a  rental  of  60Z.  per  annum ;  and  the  society  were,  after 
they  took  possession,  assessed  to  the  same  amount,  and  paid  the  rate 
thorcon  for  some  time,  and  afterwards  on  a  rental  of  lOOZ.  per  annum, 
down  to  1835,  when  the  assessment  was  raised  to  140Z.  per  annum. 

The  general  management  of  the  establishment  is  intrusted  to  a  com- 
mittee of  twenty-four  men  and  twelve  women.  Friends,  who  are  appoint- 
ed by  the  quarterly  and  monthly  meetings  of  Friends  in  London  and 
Middlesex.  A  certain  number  of  the  committee  go  out  of  oflSce  every 
other  year  by  rotation ;  and  such  members  as  cease  to  belong  to  the 
meeting  by  which  they  were  appointed,  or  do  not  attend  the  committee 
for  the  space  of  one  year,  are  disqualified ;  and  the  vacancies  so  occa- 
sioned are  filled  up  by  new  appointments.  The  committee  meet  at  the 
school,  once  in  every  quarter  of  a  year ;  but  they  appoint  a  sub-commit- 
tee, who  meet  there  once  a  month :  and,  in  the  interval,  the  management 
of  the  establishment  is  placed  under  the  care  of  the  superintendent  and 
mistress  of  the  family,  who  reside  upon  the  premises.  None  of  the  com- 
mittee or  sub-committee  receive  any  emolument  or  salary;  but  the 
superintendent  and  mistress  of  the  family,  who  are  appointed  by  the 
committee,  and  are  liable  to  be  discharged  by  them  at  a  summary  notice, 
are  paid  an  annual  salary.  The  cash  of  the  institution  is  kept  at  a  bank- 
ing house  approved  by  the  committee,  in  the  name  of  the  treasurer,  who 
is  nominated  by  the  committee,  and,  if  approved  of,  appointed  by  the 
quarterly  meeting  of  London  and  Middlesex ;  and  he  becomes  a  member 
of  the  committee  by  virtue  of  his  office ;  but  the  treasurer  does  not  reside 
upon  the  premises;  nor  does  he  receive  any  remuneration  whatever. 
The  children  received  into  the  establishment  are  nominated  by  agents 
appointed  by  the  quarterly  and  monthly  meetings  before  mentioned,  and 
are  admitted,  if  approved  of  by  the  committee.  No  child  is  eligible  if 
its  parents  are  able  to  defray  the  expense  of  its  education  elsewhere. 
The  number  of  children  maintained  and  educated  since  the  removal  of 
the  school  to  Croydon  has  varied  from  130  to  150 ;  and,  at  the  time  of 
the  assessment,  there  were  eighty  boys  and  seventy  girls,  of  whom  nearly 
thirty  were  the  children  of  persons  not  members  of  the  Society  of  Friends. 
The  average  expense  of  maintaining  and  educating  each  child  is  upwards 
of  20?.  per  annum.  The  parents  and  friends  of  each  child,  if  of  ability, 
pay  the  sum  of  12?.  per  annum  :  but,  in  a  great  number  of  cases,  in  con- 
sec^uence  of  their  inability  to  raise  this  amount,  it  is  collected  from 
Friends,  or  by  contributions  from  the  meetings  where  they  reside ;  and 
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no  child  is  admitted  on  the  establishment  without  the  annual  contribution 
of  12L  The  difference  between  the  actual  expenditure,  in  respect  of  the 
maintenance  and  education  of  the  children,  and  the  sum  thus  paid  by  the 
parents  or  Friends,  is  made  up  from  the  annual  income  derived  from  the 
interest  of  the  stock,  the  rents  of  the  landed  property  before  mentioned, 
and  constant  annual  contributions ;  and,  if  these  are  insufficient,  by  ex- 
tra collections  from  members  of  the  Society  and  other  persons.  Any 
snrplus  remaining,  after  payment  of  the  expenses,  is  treated  as  part  of 
the  fund  for  the  support  of  the  institution,  and  is  appropriated  solely  to 
that  object. 

The  house  which  is  rated  contains  one  apartment  for  the  superintend- 
ant^  another  for  the  matron,  a  kitchen  for  the  use  of  the  establishment, 
a  room  in  which  the  committee  and  sub-committee  hold  their  meetings, 
and  rooms  for  the  domestic  servants ;  but  the  matron,  superintendant, 
servants,  and  committee,  have  no  other  accommodation  than  is  essentially 
requisite  for  the  discharge  of  their  duties  connected  with  the  school.  The 
garden  and  other  premises  are  cultivated  and  used  only  for  the  children, 
viz.  for  the  growth  of  vegetables  and  fruit  consumed  in  the  household, 
no  private  advantage  being  derived  therefrom  by  any  officer  or  servant 
of  the  establishment.  No  other  person  than  the  children,  the  servants, 
matron,  and  superintendant  reside  upon  the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  house, 
garden,  and  premises,  not  including  the  two  wings,  were  rateable  to  the 
relief  of  the  poor. 

The  case  was  argued  in  last  Easter  term.(a) 

Petersdorffy  in  support  of  the  order  of  sessions.  The  only  question, 
as  stated  for  the  Court,  is,  whether  the  premises  be  subject  to  any  rate 
at  all ;  the  difficulty,  therefore,  which  sometimes  exists,  as  to  selecting 
a  particular  party  to  be  rated,  does  not  arise  here.  [Sir  J.  Campbell, 
Attorney  General,  contrd..  We  dispute  the  rate,  on  the  ground  that  no 
person  whatever  is  rateable  :  if  any  one  be  rateable,  no  objection  will  be 
made  on  the  ground  that  the  wrong  person  has  been  selected.]  This 
institution  does  not  fall  within  the  ordinary  exceptions  as  to  charitable 
institutions.  In  none  of  the  cases  in  which  such  an  exception  has  been 
supported  has  there  been  any  payment  made  to  the  proprietors  of  the 
establishment :  here  12Z.  per  annum  is  paid  for  each  child  maintained. 
It  ifl  true  that  this  does  not  defray  the  whole  expense  of  each  child  ;  but 
that  shows  only  that,  on  a  balance,  the  institution  is  not  a  gainer  by 
the  use  to  which  the  property  is  put :  which  does  not  negative  the  bene- 
ficial occupation.  It  is  merely  the  case  of  an  owner  of  a  house  receiving 
inmates  at  a  scale  so  low  as  not  to  remunerate.  This  case,  therefore, 
does  not  fall  within  the  principle  of  Rex  v.  Waldo,  Cald.  358,  or  Bex 
V.  St.  Bartholomew's,  4  Bur.  2435,  but  resembles  Rex  v.  Munday,  1  East, 
584,  Rex  v.  Agar,  14  East,  256,  Governors  of  the  Bristol  Poor  v.  Wait, 
5  A.  &  E.  1,  and  Rex  v.  Su  Giles,  York,  3  B.  &  Ad.  573.  The  last 
mentioned  case,  indeed,  is  almost  the  same  as  the  present ;  for  the  state- 
ment there,  though  it  found  a  surplus  profit,  found  also  that  the  trustees, 
who  were  the  parties  rated,  derived  no  personal  profit  from  the  occupa- 
tion.    In  Rex  V.  Agar^  the  profits  received  fell  short  of  the  expenditure. 

Sir  J,  Campbell,  Attorney  General,  and  Chambers,  contr^.  Unless 
the  payments  of  12/.  create  a  liability,  it  cannot  be  disputed  that  the 

{a)  April  29th,  1840.  Before  Lord  Denman,  G.  J.»  Littledale,  Patteson,  and  Cole* 
ridge,  Js. 
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property  is  exempt  from  rate,  on  the  principle  of  Rex  v.  WaldOj  Cald, 
358,  Rex  v.  St.  Bartholomew's,  4  Bur.  2435,  Rex  v.  St.  Lukes  Hospital^ 
2  Bur.  1053,  Rex  v.  Fields  5  T.  R.  587 ;  for  neither  the  inmates  new  the 
servants  of  this  charity  are  rateable  occupiers,  nor  the  committee ;  nor 
can  the  trustees  be  so,  unless  the  annual  payments  of  12Z.  render  them 
beneficial  occupiers.  But  these  can  make  no  difference  in  the  case. 
Rex  V.  St.  Giles,  York,  3  B.  &  Ad.  573,  is  relied  upon.  But  there  the 
institution  was  not,  properly  speaking,  exclusively  charitable ;  for  large 
funds  were  accumulated  from  the  payments  by  afiluent  persons:  and 
Lord  Texterdex,  on  that  ground,  said  that  he  could  not  distinguish  the 
case  from  Rex  v.  Agar,  14  East,  256.  [Coleridge,  J.  In  Rex  v.  St. 
Giles,  York,  3  B.  &  Ad.  573,  the  contributions  of  the  affluent  were 
received  with  a  view  of  assisting  the  poor  from  the  surplus.  Would  the 
decision  have  been  difierent  if  those  contributions  had  been  entirely  ab- 
sorbed by  the  expenses  ?]  That  would  have  raised  a  question  of  much 
doubt :  the  case  might  have  been  likened  to  that  of  a  subscription  for 
the  poor.  [Patteson,  J.  Lord  Tenterden  remarks  that  it  seems 
"  impossible  to  say,  that  this  building  does  not  produce  a  profit  by  means 
of  the  entertainment  of  those  persons  who  are  able  to  pay  for  their  recep- 
tion." Now,  all  the  patients  paid  something:  it  should  therefore  seem 
that  Lord  Tenterden  relies  on  those  payments  only  which  exceeded  the 
expense  occasioned  in  respect  of  the  parties  paying,  and  does  not,  by 
profit,  mean  only  receipt  of  money  ;  otherwise  he  would  not  have  speci- 
fied any  particular  persons.]  The  case  there  was  as  if  all  the  poorer 
patients  had  been  entertained  at  some  other  place  out  of  the  profits  made 
by  the  occupation  of  the  premises  in  question.  And  that  clearly  could 
have  conferred  no  exemption  from  rate,  which  is  all  that  Governors  of 
the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1,  and  Regina  v.  Wallingford 
Union,  10  A.  &  E.  259,  can  fairly  be  considered  to  establish.  In  those 
cases  a  particular  class  of  persons,  subject  to  a  burthen,  discharged  that 
burthen  by  means  of  the  occupation,  which  occupation  was  therefore 
profitable.  Those  were,  therefore,  not  cases  of  charitable  institutions, 
as  this  is.  The  payments  of  12Z.  can  no  more  create  a  beneficial  occu- 
pation than  any  voluntary  subscription  of  individuals  made  in  aid  of  the 
charity.  The  institution  still  simply  provides  charitable  assistance  for 
all  who  can  assist  themselves  to  the  extent  of  12Z.  The  trustees  are 
mere  legal  owners  of  the  land :  they  have  no  profit  from,  nor  even  ma- 
nagement of  the  propertjr.  They,  therefore,  are  not  beneficial  occupiers, 
and  no  others  can  be  pointed  out.  It  might  as  well  be  said  that  Sunday 
schools  were  rateable  wherever  (as  is  now  frequently  done)  a  payment  of 
Id.  per  week  was  required  for  each  scholar :  or  that,  where  lunatic  asy- 
lums are  free  from  rate,  they  are  liable  to  become  rateable  as  soon  as 
any  parish,  which  sends  its  pauper  lunatics  to  them,  makes  any  contri- 
bution to  lessen  the  expense. 

Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  vacation  after  this  term  (June  18th), 
delivered  the  judgment  of  the  Court. 

This  was  a  rate  made  on  the  appellants  in  respect  of  house,  garden, 
and  premises  in  the  parish  of  Croydon,  exclusive  of  two  wings  of  the 
house  actually  occupied  by  the  scholars  of  the  institution  which  is  there 
carried  on.  And  two  questions  are  made :  whether  there  is  any  such 
beneficial  occupation  of  the  premises  as  will  make  the  occupier  rateable 
\n  respect  thereof;  and  who,  if  any,  is  such  rateable  occupier. 
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The  institution  is,  in  the  main,  charitable :  first  taking  its  origin  and 
since,  for  the  most  part,  maintained  by  donations  and  subscriptions.  It 
is  devoted  to  the  maintenance  and  education  of  children,  afforded  to 
them,  in  a  great  proportion,  gratuitously.  The  trustees,  managing  com- 
mittee, and  subscribers,  receive  no  pecuniary  benefit ;  and  the  servants 
of  the  establishment  no  more  than  may  be  considered  as  mere  wages  for 
their  services.  And,  so  far  as  regard  the  premises  in  question,  they 
are  found  to  have  no  other  accommodation  from  them  'Hhan  is  essen- 
tially requisite  for  the  discharge  of  their  duties  connected  with  the 
school." 

The  premises  were  purchased  by  the  society,  and  conveyed  to  their 
trustees,  in  1823.  At  that  time  the  occupiers  were  assessea  to  the  poor 
rate ;  and  the  society  has  continued  to  be  so  rated  down  to  the  preseht 
time.  They  have  added  to  the  buildings  from  the  charitable  funds  be- 
fore alluded  to;  and  they  cultivate  the  garden,  and  whatever  is  not 
built  upon,  devoting  the  produce  to  the  use  of  the  scholars  and  the 
household. 

These  chOdren  are  admitted  on  the  following  terms.  The  average 
expense  of  maintaining  and  educating  each  is  estimated  at  201.  per 
annum :  no  child  is  admitted  whose  parents  are  considered  able  to  defray 
the  expenses  of  its  education  elsewhere,  nor  any  whose  parents  or  friends 
will  not  contribute  annually  12L  of  the  20L  which  is  expected  to  be  the 
cost  of  maintaining  and  educating  the  child. 

Upon  these  facts  we  are  to  determine  the  questions  before  stated. 
And  no  one  can  review  the  numerous  decisions  which  cases  somewhat 
like  the  present  have  occasioned,  without  regretting  that  the  Court  was 
ever  induced  to  depart  from  the  simple  test  which  the  subject  matter  of 
occupation  would  in  every  case  have  afibrded.  Whether  the  occupation 
was  in  respect  of  private  or  public  or  charitable  purposes,  it  would  have 
been,  we  think,  wiser  to  have  disregarded ;  and,  wherever  the  subject 
matter  was  found  productive  to  any  one,  to  have  rated  the  actual  occu- 
pant in  respect  of  that  produce. 

The  Court,  however,  would  be  bound  by  the  authorities ;  for  nothing 
is  so  important  in  this  branch  of  the  law  as  uniformity  and  certainty ; 
but  it  will  not  be  necessary  to  overrule  any  decision,  in  order  to  support 
the  rate  in  this  case.  There  is  clearly  a  rateable  subject  matter ;  that 
is,  a  subject,  the  occupation  of  which,  under  ordinary  circumstances, 
would  make  the  occupier  rateable.  If  these  premises  were  to  be  let  by 
the  society,  and  every  shilling  of  the  rent  devoted  to  the  same  purposes 
as  at  present,  cap'ied  out  in  some  other  place,  the  tenant  would  be  rate- 
able on  the  amount  of  the  rent  paid,  as  the  clear  annual  value  of  the 
occupation. 

But,  even  in  the  hands  of  the  society,  there  is  a  circumstance  con- 
nected with  the  occupation  which  brings  it  within  the  ordinary  rule,  and 
distinguishes  it  from  those  cases  of  occupation  for  charitable  purposes 
which  have  been  considered  not  rateable  as  not  beneficial.  This  cir- 
cumstance is  the  payment  of  the  121.  per  annum,  by  or  on  behalf  of  each 
scholar.  This  sum,  it  is  true,  is  not  adequate  to  the  expense,  and,  in  let 
popular  sense,  does  not  make  the  occupation  of  the  premises  beneficial, 
1.  e.  gainful :  but  still  it  is  a  revenue  which  the  building  produces ;  and 
actual  gain  on  a  balance  pf  profit  and  loss  is  not  needful ;  it  is  enough  if 
a  revenue  be  produced. 

With  regard  to  the  occupier,  there  is  no  difficulty  in  determining  that 
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the  trustees  must  be  considered  as  such.  They  are  the  owners  of  real 
property  which  is  not  demised  to  any  one :  the  committee,  from  time  to 
time,  use  certain  parts ;  the  matron,  and  servants  of  the  establishment, 
others  at  all  times ;  but,  in  all  three  cases,  the  occupation  is  by  the  per- 
mission of  the  trustees,  and,  in  point  of  law,  must  be  considered  as 
theirs.  In  this  respect  the  case  resembles  that  of  the  Lunatic  Asylum 
at  York,(a)  and  that  of  Bex  v.  The  Mayor,  ^c,  of  York,  6  A.  &  E.  419, 
to  the  former  of  which,  indeed,  the  resemblance  is  so  strong  that  it  iB 
hardly  substantially  distinguishable  from  it. 

Upon  the  whole,  we  are  of  opinion  that  the  sessions  were  right,  and 
that  their  judgment  must  be  affirmed. 

Order  of  sessions  affirmed.(&) 


Rex  T.  St  Giles,  York,  8  B.  &  Ad.  578. 
dee  the  next  case. 


The  QUEEN  against  THOMAS  WILSON.— p.  94. 
The  QUEEN  against  The  Same. 

The  treasurer  of  the  London  Missionary  Society  was  assessed  to  the  poor  rate  as  the 
occupier  of  premises  held  on  lease  by  the  society,  and  consisting  of  a  board  room,  secre- 
tary's room,  museum,  clerks'  offices,  and  store  rooms.  The  society  was  founded  entirely 
for  religious  and  charitable  purposes,  and  supported  by  voluntary  contributions.  The 
premises  were  occupied  by  them  merely  for  conducting  the  affairs  of  the  institution. 
No  person  slept  there.  The  store  rooms  were  used  for  keeping  articles  intended  for 
exportation  in  furtherance  of  the  society's  objects.  The  treasurer  attended  at  the 
premises  once  a  week,  for  a  few  hours,  to  superintend  the  society's  affairs,  which  were 
there  carried  on  by  the  society's  clerks.  These  were  mere  servants,  receiving  salaries. 
The  treasurer  was  not  paid,  and  was  a  contributor  to  the  funds  of  the  society ;  and,  for 
the  purposes  of  the  case,  was  identified  with  them.  No  person  connected  with  the 
society  derived  any  pecuniary  profit  or  personal  emolument  from  their  occupation  of 
the  prehiises.  Neither  the  treasurer  nor  any  person  connected  with  the  society  and 
occupying  the  premises,  resided  in  the  parish  or  held  property  there,  except  as  above 
mentioned. 

Ifeldf  that  the  rate  was  bad,  there  being  no  beneficial  occupation. 

The  same  treasurer  was  assessed  to  a  church  rate  for  the  same  premises,  under  stat. 
6  O.  4,  c.  clxxvi.  (for  extinguishing  tithes  in  the  parish  of  St  B.),  which,  for  raising  a 
yearly  sum  to  be  paid  to  the  rector  in  lieu  of  tithes,  and  for  repairing  the  church,  &o., 
gave  authority  to  lay  a  church  rate  upon  **  all  persons,  inhabiiants  and  occupiera  of  lands, 
tenements,  hereditaments,  and  premises  within  the  said  parish.''  Before  the  act,  par- 
ties renting  premises  in  the  parish  were  liable  to  tithe,  in  proportion  to  their  rents. 

Held,  that  occupiers,  though  not  being  resident  inhabitants,  or  occupying  beneficiaUy, 
were  liable  to  the  rate ;  and  that  the  treasurer,  as  representing  the  society,  was  pro- 
perly rated. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  St.  Botolph, 
Bishopgate,  in  the  liberties  of  the  city  of  London,  whereby  the  appellant, 
Thomas  Wilson,  was  rated  as  "inhabiting,  holding,  occupying,  possess- 
ing, or  enjoying  a  certain  messuage  or  tenement  and  premises,  situate  in 
Blomfield  Street"  in  the  said  parish,  the  sessions  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  rate  in  question  was  made  under  an  act,  86  G.  8,  c.  61,  for 
(among  other  things)  the  employment,  maintenance,  and  regulation  of 
the  poor  in  the  said  parish.  By  sect.  16  of  that  statute  it  is  enacted, 
"that  the  rector,  churchwardens,  overseers  of  the  poor,  and  inhabitants 
of  the  said  parish"  "shall,  from  time  to  time,  make  such  rate  or  rates, 
assessment  or  assessments,"  "for  and  towards  the  relief  of  the  poor  of 
the  said  parish,"  "upon  all  and  every  person  or  persons  who  do  or  shall 
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inhabit,  hold,  occupy,  possess,  or  enjoy,  any  land,  house,  shop,  warehouse, 
coach-house,  stable,  cellar,  vault,  or  any  other  building,  tenement,  or 
hereditament,  within  the  said  parish,"  "and  on  every  other  person  and 
persons  who  by  law  is,  are,  or  shall  be  chargeable  or  liable  to  be  assessed 
for  or  towards  the  relief  of  the  poor  of  the  said  parish,  as  they  the  said 
rector,  churchwardens,  overseers  of  the  poor,  and  inhabitants  of  the  said 
parish,"  "shall  think  necessary  and  proper  to  be  rated  and  assessed." 

The  defendant,  at  the  time  when  he  was  assessed  to  the  said  poor  rate, 
was,  and  still  is,  the  honorary  treasurer  of  the  London  Missionary 
Society,  which  was  founded  entirely  for  religious  and  charitable  pur- 
poses, and  is  wholly  supported  by  voluntary  and  charitable  contributions. 

The  premises  in  respect  of  which  the  Society  are  assessed  are  situate 
in  St.  Botolph,  Bishopgate,  and  consist  of  a  building  erected  at  the  ex- 
pense of  the  society,  and  by  them  occupied  merely  for  conducting  the 
affairs  of  the  institution,  under  an  agreement  for  a  building  lease  from 
the  corporation  of  London,  a  copy  of  which  was  annexed  to  the  case. 
The  building  comprises  various  apartments,  viz.  a  board-room,  in  which, 
the  board  of  management  and  subscribers  to  the  society  are  accustomed 
to  assemble ;  a  secretary's  room,  a  museum,  several  clerks'  offices,  and 
several  store  rooms  in  which  various  articles  intended  for  exportation  in 
furtherance  of  the  society's  objects  are  deposited.  No  person  has  ever 
slept  upon  any  part  of  the  premises.  The  clerks  and  officers  of  the 
establishment  all  attend  during  a  portion  of  the  day  only,  and  leave  the 
premises  in  the  evening,  locking  them  up  and  taking  the  keys  away  with 
them.  The  defendant  attends  on  the  premises  about  one  day  in  a  week, 
for  a  few  hours  only,  in  his  capacity  of  treasurer,  and  for  the  purpose  of 
superintending  the  society's  affairs,  which  are  there  carried  on  by  the 
society's  clerks.  He  receives  no  remuneration  from  the  society,  but,  on 
the  contrary,  contributes  largely  to  their  funds ;  nor  does  he,  or  any 
other  person  connected  with  the  society,  derive  any  pecuniary  profit  or 
personal  emolument  in  any  way  from  their  occupation  of  the  premises ; 
the  clerks  who  receive  salaries  being  mere  servants  of  the  society,  who 
are  paid  as  such  for  their  daily  services  performed  on  the  premises. 
Neither  the  defendant  nor  any  other  person  connected  with  the  society, 
and  occupying  their  premises  as  above  described,  was,  at  the  time  the 
said  poor  rate  was  made,  or  now  is,  resident  within  the  parish  of  St. 
Botolph,  or  possessed  of,  or  in  any  manner  interested  in,  any  property 
^tuate  within  that  parish,  except  as  above  mentioned. 

Annexed  to  the  case  was  a  minute  of  the  Common  Council  of  the  city 
of  London,  stating  that  the  committee  for  letting  the  city  lands  had 
made  a  report  for  granting  to  the  trustees  for  the  London  Missionary 
Society  a  building  lease  of  ground  in  Blomfield  Street,  which  was  read 
in  these  words. 

To  the  right  honourable  the  lord  mayor,  &c.,  in  common  council 
assembled.  "We  whose  names  are  hereunto  subscribed,  your  com- 
mittee," &c.,  "do  certify  that  we  have  received  a  proposal  from  trustees 
for  the  London  Missionary  Society  to  take  a  lease  of  a  piece  of  ground 
on  the  east  side  of  Blomfield  Street,  Moorfields,  for  ninety  years  from 
Lady  day  next,  at  a  pepper  corn  rent  for  the  first  year,  and  afterwards 
at  the  yearly  rent  of  30Z.,  and  to  erect  good  and  substantial  buildings  to 
cover  the  whole  front  of  the  said  ground,  agreeably  to  an  elevation  to  be 
approved  by  us,  and  to  the  satisfaction  of  the  clerk  of  the  city's  works." 
(An  agreement  for  401.  a  year  was  then  stated.)     "  We  are  therefore  of 
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opinion  that,  on  the  said  buildings  being  erected  to  the  satisfaction  of  the 
clerk  of  this  city's  works,  a  lease  should  be  granted  to  the  said  trustees 
for  ninety  years  from  Lady  day  next,  at  a  pepper  com  rent  for  the  first 
year,  and  at  the  yearly  rent  of  40Z,  for  the  residue  of  the  term,  payable 
quarterly,  clear  of  taxes,  subject  to  a  condition  to  keep  the  premises  in 
substantial  repair  during  the  said  term,  and  under  the  usual  corenants. 
All  which  we  submit  to  the  judgment  of  this  honourable  court.  Dated 
this  19th  day  of  February,  1835."  Signed,  &c.  (Names  of  the  com- 
mittce.j  The  minute  stated  that  the  common  council  agreed  in  the 
report  f  and  it  was  referred  to  the  said  committee  to  carry  the  same  into 
execution. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  society, 
under  these  circumstances,  were  liable  to  be  assessed  to  the  poor  rates 
in  St.  Botolph. 


The  QUEEN  against  The  Same. 

The  said  Thomas  Wilson  was  also  assessed  to  a  church  rate,  as  "  an 
inhabitant  and  occupier"  of  a  messuage  or  tenement  (the  same  premises); 
and  the  sessions,  on  appeal,  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  church  rate  was  made  under  stat.  6  G.  4,  c.  clxxvi.,  local  and 
personal,  public,  (a)  which,  after  reciting  that  it  will  be  beneficial  to  the 
inhabitants  of  the  said  parish  that  a  certain  annual  stipend  should  from 
thenceforth  be  paid  to  the  rector  for  the  time  being  in  lieu  and  in  satis- 
faction of  all  tithes  or  payments  in  lieu  of  tithes  within  the  parish,  in 
manner  after  mentioned,  enacts  (sect.  1),  "  That  the  churchwardens  of 
the  said  parish  for  the  time  being  shall  from  time  to  time  for  ever  here- 
after pay,  or  cause  to  be  paid,  to  the  rector  for  the  time  being  of  the 
said  parish,"  "one  annual  sum  of  "2500?.,"  "in  lieu,  satisfaction,  and 
discharge  of  all  tithes,  or  payment  in  lieu  of  tithes,  to  which  such  rector 
is  entitled  or  might  by  law  claim  as  such  rector  as  aforesaid  within  the 
same  parish."  It  further  enacts  (sect.  7),  "That  from  and  immediately 
after  the  24th  day  of  June,  1825,  all  tithes,  and  payments  in  lieu  of 
tithes,  which  the  said  rector  for  the  time  being  might  otherwise  have  had 
by  law,  or  to  which  the  rector  for  the  time  being  is  entitled  or  might 
claim  within  the  said  parish,  shall  cease  and  be  for  ever  extinguished." 
And  for  raising  and  paying  the  said  annual  sum  of  2500Z.,  and  also  for 
the  purpose  of  repairing  the  parish  church,  and  otherwise  carrying  the 
objects  of  the  said  act  into  effect,  it  enacts  (sect  14)  that,  at  a  vestry 
meeting  to  be  convened  once  every  year,  or  oftener  if  required,  the 
"  churchwardens  and  inhabitants,  or  any  ten  of  the  said  inhabitants," 
"shall  proceed  to  make  and  sign  a  sufficient  assessment,  to  be  called 
The  church  rate,  upon  all  persons,  inhabitants  and  occupiers  of  .lands, 
tenements,  hereditaments,  and  premises  within  the  said  parish,  except 
the  said  rector  for  the  time  being:"  and  it  then  provides  "  that  all  per- 
son and  persons  who  shall  become  resident  within  the  said  parish,  and 
liable  to  be  rated  to  the  said  church  rate,  after  the  making  of  any  such 
rate,  and  during  the  period  for  which  the  same  rate  was  made,  shall,  in 

(a)  *<  For  extinguishing  tithes,  and  customary  payments  in  lieu  of  tithes,  within  the 
parish  of  St.  Botolph  without  Bishopgate,  in  the  liberties  of  the  city  of  Loudou ;  and  for 
•uaking  compensation  to  the  rector  for  the  time  being  in  lieu  thereof." 
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the  church  rate  made  next  after  he,  she,  or  they  shall  hecome  resident, 
be  rated  and  assessed  from  the  day  of  her,  his,  or  their  becoming  bo 
resident." 

The  case  then  stated  that  the  parish  of  St.  Botolph,  at  the  time  when 
that  act  passed,  was  governed  by  stat.  37  H.  8,  c.  12,  and  the  decree 
made  thereon,  the  enrolment  of  which  was  recognised  in  a  case  some 
years  back,  taken  to  the  House  of  Lords  by  appeal,  (a)  Clause  1  (from 
the  words,  ^'That  the  citizens  and  inhabitants,'*)  and  clauses  2  and  3,(6) 
were  set  out.  • 

The  case  then  set  forth  the  nature  of  the  appellant's  employment,  and 
of  the  premises,  the  mode  of  occupation,  the  report,  and  resolution  of 
common  council  under  which  the  ground  was  let,  and  the  non-residence 
of  the  appellant  and  the  society,  &c.,  as  in  the  preceding  case,  from  the 
words,  "The  defendant,  at  the  time,"  &c.(c)  It  was  added,  that  the 
society  have  occupied  their  present  premises  in  the  manner  above  de- 
scribed since  September,  1835;  before  which,  they,  for  several  years, 
occupied  similar  premises  in  a  similar  manner  in  an  adjoining  parish ; 
and  that  they  have  never  hitherto  been  assessed  to  or  paid  the  rate  in 
question. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  society, 
under  these  circumstances,  were  liable  to  the  said  church  rate  under  the 
recited  statute.     The  cases  were  now  argued,  {d) 

E,  Perry ^  in  support  of  the  order  of  sessions  in  the  case  of  poor  rate. 
It  is  understood  on  both  sides,  that  no  distinction  arises  here  between 
the  treasurer  and  the  society ;  and  that,  for  the  purposes  of  this  case, 
the  local  act  does  not  materially  differ  from  stat.  43  Eliz.  c.  2.  The 
case,  then,  is  not  within  any  of  the  established  exemptions  from  rate- 
ability  under  that  act.  In  Rex  v.  Waldoy  Cald.  358,  there  was  no 
beneficial  occupier.  Here,  the  owners  of  property  are  occupying  it,  and 
enjoy  it  by  putting  it  to  such  uses  as  they  think  fit.  It  may  be  said  that 
the  uses  are  wholly  religious  and  charitable,  and  the  owners  in  a  manner 
trustees,  deriving  no  profit,  as  in  Bex  v.  Waldoy  and  Rex  v.  Woodward^ 
5  T.  R.  79.  But  the  case  does  not  show  what  the  religion  and  the 
religious  purposes  are :  and,  since  stat.  3  &  4  W.  4,  c.  30,  the  exemption 
on  this  ground  must  be  limited  to  the  cases  there  pointed  out.  [Lord 
Dbnman,  C.  J.  That  act  relates  entirely  to  places  of  worship.]  That 
premises  are  used  for  purposes  of  charity  is  not,  in  itself,  a  ground  of 
exemption.  In  Rex  v.  St.  Luhe's  Hospitaly  2  Burr.  1053,  there  was 
no  person  (except  mere  servants)  who  could  be  fixed  upon  as  an  actual 
occupier.  The  duty  of  providing  for  the  poor  generally,  under  stat.  48 
Eliz.  c.  2,  is  paramount  to  the  objects  of  any  particular  charity.  There 
is  no  authority  for  saying  that  owners  of  premises,  devoting  them  to 
charitable  uses  according  to  their  own  discretion,  shall  thereby  exempt 
them  from  poor  rate.     &ovemor8  of  the  Bristol  Poor  v.  Wait^  5  A.  & 

(a)  MaedougaU  v.  Purrier,  4  Bligh,  N.  S.  438 ;  8.  C.  2  Dow  k  Clark,  186. 

{b)  Printed  at  the  end  of  stat.  87  H.  8,  o.  12.  Part  of  clause  1,  set  out  in  the  case,  is 
as  follows.  "  That  the  citiiens  and  inhabitants  of  the  said  city  of  London  and  liberties  of 
the  same,  for  the  time  being,  shaU  yearly  without  fraud  or  covin  for  ever  pay  their  tithes 
to  the  parsons,  vicars  and  curates  of  the  said  city,  and  their  successors  for  the  time  being, 
after  the  rate  hereafter  following,  that  is,  to  wit,  of  every  xs.  rent  by  the  year  of  aU  and 
every  house  and  houses,  shops,  warehouses,  cellars,  stables,  and  every  of  them  within  the 
said  city  and  liberty  of  the  same  zvi.  d.  ob."  Ascending  rates  are  then  imposed  for  higher 
rents. 

U)  Ant^,  p.  67. 

\d)  Before  Lord  Denmaa,  C.  J.,  Littledale,  Patteson,  and  WiUiams,  Js. 
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E.  1,  is  an  authority  to  the  contrary.  And  the  argument  against  such 
exemption  is  peculiarly  strong  where  the  charitable  purposes  are  to  be 
executed  in  foreign  countries,  which  appears  to  be  the  case  here. 

Mylandy  contra.  The  ground  of  exemption  here  is  that  there  is  no 
beneficial  occupier.  Gavemors  of  the  Bristol  Poor  v.  Waity  5  A.  &  E.  1, 
was  much  discussed  in  a  case  which  came  before  this  Court  last  term,  and 
the  distinction  between  that  and  such  a  case  as  the  present  clearly  pointed 
out  in  argument. (a)  Here  the  society  are  within  the  rule  of  exemption 
acted  upon  ia  Mex  v.  Waldo^  Cald.  358,  Rex  v.  St,  Luke  8  Hospital, 
and  Rex  v.  St.  Bartholomew' s^  4  Burr.  2435.  A  distinction  is  drawn 
here  because  the  society  are  owners  of  the  premises ;  but  that  is  imma- 
terial, if  the  occupation  be  not  beneficial.  In  the  case  of  SL  Luke's^ 
lessees  were  held  not  rateable :  in  that  of  St,  Bartholomew's^  the  parties 
rated,  and  held  exempt,  were  seised  in  fee.  Batley,  J.,  in  Rex  v. 
Green,  9  B.  &  G.  203,  206,  states  the  law  thus :  ''  It  ha^  been  made  a 
question  in  several  'cases,  whether  a  person  residing  in  a  house  used  for 
charitable  purposes  is  liable  to  contribute  to  the  relief  of  the  poor.  In 
Rex  y.  Catt,  6  T.  R.  332,  it  was  decided  that  the  master  of  a  freeschool  ap- 
pointed by  the  minister  and  inhabitants  of  a  parish  under  a  charitable  trust, 
occupying  a  house  and  garden  belonging  to  the  school,  was  rateable,  al- 
though they  were  held  by  him  as  a  recompense  for  teaching,  he  being  a  bene- 
ficial occupier.  Lord  Kenyon  there  says,  '  To  the  authority  of  the  cases 
cited  I  subscribe  my  assent.  They  proceeded  on  the  ground  that  there 
was  no  occupier.  In  Rex  v.  Waldo,  Cald.  358,  the  rate  was  held  to  be 
bad  because  there  was  no  occupier ;  the  poor  children  who  were  placed 
there  for  education  could  not  be  considered  as  occupiers,  neither  could 
the  woman-servant  who  superintended  them.  That  case  could  not  be  dis- 
tinguished from  that  of  St.  Luke's  Hospital,  2  Burr.  1053,  where  the 
rate  was  also  quashed,  because  there  was  no  beneficial  occupier.  But 
when  a  case  arises  where  a  person  is  found  to  be  the  beneficial  occupier 
of  a  house,  he  must  be  rated,  though  the  house  be  appropriated  to  chari- 
table purposes.*  "  Here  no  person  is  found  to  be  a  beneficial  occupier; 
and  therefore  no  rate  can  be  imposed. 

Cur.  adv.  vuU. 

E.  Perry,  in  support  of  the  order  of  sessions  in  the  case  of  church 
rate.  Stat.  6  G.  4,  c.  clxxvi.  (local  and  personal,  public),  s.  14,  directs 
the  assessment  to  be  laid  on  ^^  all  persons,  inhabitants  and  occupiers  of 
lands,"  &c.",  in  the  parish.  The  society  here  occupy  the  premises  to  the 
full  extent  which  their  occasions  require,  through  the  medium  of  Wilson, 
their  treasurer,  who  is  one  of  their  body,  and  attends  to  manage  their 
business.  The  case  difiers  in  that  respect  from  Rex  v.  St.  Lukes  Hos-^ 
vital,  2  Burr.  1053,  where  no  such  occupation,  by  any  person,  was  shown. 
The  judgment  of  Lord  Mansfield,  in  Rex  v.  St.  Bartholomew's,  4  Burr. 
2435,  shows  the  distinction.  And,  whatever  may  be  the  case  as  to  poor 
rate,  neither  Rex  v.  Woodward,  6  T.  R.  79,  nor  any  other  authority 
decides  that  religious  or  charitable  purposes  furnish  an  exemption  from 
church  rate.  [Patteson,  X  The  words  of  this  act  are  "  persons,  inha- 
bitants and  occupiers ;"  the  descriptions  of  persons  are  not  disjoined  as 
in  Stat.  43  Eliz.  c.  2,  s.  1.]  It  is  not  meant  here  that  the  persons  so 
rated  must  be  both  inhabitants,  in  the  popular  sense,  and  occupiers. 
The  legislature  did  not  contemplate  any  new  qualification  of  the  liability 
to  church  rate.  Abbott,  C.  J.,  says,  in  Rex  v.  Adlard,  4  B.  &  C.  772, 
(a)  See  Seffina  t.  ExmiMter^  ant^  P*  12 ;  &e$ina  t.  SUrry^  aat^,  p  61. 
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778,  that  "  the  occupier  of  a  tenement  in  a  parish,  not  used  as  a  dwell- 
ing-house," "  is  an  inhabitant  for  all  purposes  of  pecuniary  charge,"  as 
**tor  the  church  rate,  to  which  by  law  all  inhabitants  are  said  to  be  con- 
tributory." To  the  same  point  are  Paget  v.  Orumpton,  Cro.  Eliz.  659, 
and  Jeffrey' %  Casej  5  Rep.  66  b,  where  (in  Fraser's  ed.)  other  authorities 
are  cited  in  a  note,  P.  136,  note  (C.)  The  effect  of  the  word  "  inhabit- 
ants" in  different  cases  is  discussed  in  Rex  v.  Mashiter,  6  A.  &;  E.  163, 
S.  C.  1  N.  &  P.  314.  In  Bex  v.  Tunstead,  3  T.  R,  528,  under  a  statute 
exempting  any  person  from  taking  a  poor  child  apprentice  ualess  such 
person  were  "an  inhabitant  and  occupier,"  it  was  held  that  mere  non- 
residence  did  not  exempt.  The  proviso  as  to  residence,  in  sect.  14  of 
the  present  local  act,  applies  only  to  "  inhabitants"  in  the  popular  sense ; 
not  to  persons  who  are  legally  so,  as  being  "occupiers."  Wilson,  for 
the  purpose  of  this  case,  is  one  with  the  society,  who  try  the  question 
through  him ;  and  he  has  on  their  behalf  the  occupation  de  facto :  in 
Rex  y.  St.  Bartholomew* Sy  4  Burr.  2435,  there  was  no  such  occupation 
in  respect  of  which  the  governors  could  be  charged. 

Byland^  contrS.  It  certainly  appears  from  Bex  v.  Adlard^  4  B.  &  C. 
772,  that  the  meaning  of  the  word  "inhabitants"  may  vary  with  the  occa- 
sions on  which  it  is  used.  But  the  enactment  in  question  clearly  con- 
templates that  the  persons  rated  shall  be  resident  inhabitants.  The  pro- 
viso at  the  end  of  sect.  14  is  framed  with  a  direct  view  to  this  limitation. 
And  the  words  "  inhabitants  and  occupiers"  make  it  necessary  that  the 
person  rated  should  be,  not  only  an  occupier,  but  an  inhabitant,  in  the 
sense  already  pointed  out.  If  the  expression  had  been  "  inhabitant  oc- 
cupiers," there  could  have  been  no  doubt ;  and  this  is  equivalent.  [Pat- 
TESON,  J.  Do  you  question  that  this  appellant  would  have  been  liable  to 
tithe  before  stat.  6  G.  4,  c.  clxxvi.  T\  A  non-resident  person  might  have 
been  liable  before  the  statute.  [rATTESON,  J.  This  act  cannot  have 
been  meant  to  exempt  those  who  were  liable  before.]  The  words  have 
that  effect.  As  to  the  occupation,  it  is  not  sufficient  that  Wilson  is  a 
member  of  the  society  attending  at  these  premises ;  the  question  is, 
whether  or  not  he  is  such  an  occupier  as  the  act  requires ;  for,  if  he  be 
not,  the  society  is  not  liable  to  this  rate.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation  (June  18th),  delivered 
the  judgment  of  the  Court. 

There  were  two  cases  argued  during  the  present  term,  in  which  John 
Wilson  was  rated  to  the  poor,  and  to  a  rate  raised  under  a  local  act  for 
certain  purposes  connected  with  the  church,  in  respect  to  the  occupation 
of  a  house  devoted  entirely  to  charitable  and  religious  purposes  ;  that  is, 
to  the  uses  of  the  London  Missionary  Society. 

It  was  argued  that,  though  the  sessions  had  found  that  general  fact, 
the  charity,  being  evidently  all  administered  in  foreign  parts,  was  not 
such  as  our  law  could  recognise.  But,  supposing  this  to  be  so,  we  think 
this  appellant  is  protected  from  liability  to  a  poor  rate  by  the  authority 
of  those  decisions  which  require  it  to  be  imposed  on  the  beneficial  occu- 
pier. Here  is  neither  benefit  nor  occupation  according  to  the  language 
of  those  cases,  and  particularly  the  case  of  Bex  v.  Waldo^  Cald.  858, 
which  has  frequently  been  recognised,  and  is,  in  its  circumstances,  ex- 
tremely like  the  present.  The  order  of  sessions  must  therefore  be 
quashed,  and  the  rate  amended. 

Order  of  sessions  quashed. 
F 
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The  other  rate  stands  upon  different  groond.  It  is  made  under  an  act 
of  parliament  passed  in  the  6  G.  4,  for  extinguishing  tithes  in  the  parish 
of  St.  Botolph,  Bishopgate.  That  act  gives  the  rector  a  regular  stipend 
in  lieu  of  tithes  ;  and  for  raising  that  sum  directs  that  the  vestry  shall 
once  a  year  make  a  rate  upon  aU  persons,  inhabitants  and  occupiers  of 
land,  tenements,  hereditaments,  and  premises  within  the  parish,  except 
the  rector. 

The  defendant  in  this  case  represents  the  London  Missionary  Society, 
who  are  unquestionably  the  occupiers  of  premises  within  the  parish,  and 
come  directly  within  the  words  and  meaning  of  the  act  in  question.  The 
cases  respecting  beneficial  occupation  with  regard  to  poor  rates  do  not 
apply  to  this  act. 

The  order  of  sessions  must  be  affirmed. 

Order  affirmed. 


WHITE  against  TEAL.— p.  106. 

[suae  being  joined  apon  a  plea  of  Not  guilty,  in  trover,  and  plaintiff  having  proved  pro- 
perty, demand,  and  refusal,  defendant  offered  to  prove  a  lien. 

Heldy  not  admissible  on  this  issue,  under  R.  Gen.  Hi4.  4  W.  4,  Pleadingi  in  particular  ae 
tinnsy  IV.  1,  because  such  evidence  would  contradict  the  inducement  in  the  declaratioiu 
alleging  that  plaintiff  was  possessed. 

Trover  for  a  box  of  clothes,  of  which  the  declaration  alleged  the  plaintii! 
to  have  been  lawfully  possessed  as  of  his  own  property.     Plea,  Not  guilty. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1838,  it  appeared  that  the  goods  were  the  property  of  the 
plaintiff,  who  occupied  apartments  in  the  defendant's  house,  and,  upon  quit- 
ting the  apartments,  lefc  the  clothes  there.  A  demand  and  refusal  were 
proved.  The  defence  was,  that  the  plaintiff,  on  going  away,  had  told  the 
defendant  that  he  might  retain  the  clothes  till  the  plaintiff  paid  him  the  rent 
due  for  the  apartments,  which  rent  had  not  been  paid  or  tendered.  The 
lord  chief  justice  was  of  opinion  that  this  defence  could  not  be  proved  under  the 
plea  of  Not  guilty :  and  he  directed  a  verdict  for  the  plaintifl,  reserving  leave 
to  move  to  enter  a  verdict  for  the  defendant. 

In  Michaelmas  term,  1838,  Piatt  obtained  a  rule  accordingly.  In  Easter 
term,  1840,  (a) 

Kelly  and  Bagley  showed  cause.  The  lien  could  not  be  given  in  evidence 
under  the  plea  of  Not  guilty.  That  plea  admits  the  lawful  possession  of  the 
plaintiff,  but  denies  the  conversion.  In  Reg.  Gen.  Hil.  4  W.  4,  Pleadings 
in  particular  actions,  IV.  1,  the  rule  is  generally  laid  down  thus :  "In  ac- 
tions on  the  case,  the  plea  of  Not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act  alleged  to  have  been  committed  by  the  de- 
fendant, and  not  of  the  facts  stated  in  the  inducement ;  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea :  all  other  pleas  in  denial 
shall  take  issue  on  some  particular  matter  of  fact  alleged  in  the  declaration." 
And,  further, "  in  an  action  for  converting  the  plaintiff's  goods,"  the  plea  of 
Not  guilty  will  operate  as  a  denial  of  "  the  conversion  only,  and  not  of  the 
plaintiff's  title  to  the  goods."  The  lawful  possession  of  the  plaintiff  is  alleged, 

(a)  May  7th,  1840.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,and  Coleridge,  Jh 
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in  a  declaration  in  trover,  as  inducement  only :  a  lien  requires  the  possession 
of  the  defendant,  which  therefore  is  inconsistent  with  what  the  inducement 
averts.     In  Stanclife  v.  Hardwick,  2  C.  M.  &  R.  1 ;  S.  C.  5  Tyrwh.  5^1, 
where  this  question  was  discussed  but  not  decided,  the  Court  said  that  the 
plea  denied  the  fact  of  the  conversion  only,  and  did  not  enable  the  defendant 
to  give  evidence  of  its  legality ;  and  it  is  added,  "  A  doubt  may,  however, 
arise,  as  to  the  proper  course  to  be  pursued,  where  the  defendant  has  a  lien 
on  the  goods,  and  there  has  been  only  a  refusal  to  deliver  on  demand  by  the 
plaindfl,  which  demand  and  refusal,  it  is*well  estabhshed,  is  not  a  conver- 
sion of  itself,  but  only  evidence  of  it,  and  may  therefore  be  explained.     The 
Court  are  not  under  the  necessity  of  pronouncing  any  judgment  upon  this 
question  at  present ;  but  nothing  that  has  been  said  is  to  be  taken  as  an  inti- 
mation of  an  opinion,  that  in  such  a  case,  where  there  has  been  a  refusal  to 
deliver,  on  the  ground  of  lien,  the  right  of  lien  need  be  specially  pleaded." 
The  plaintiff  does  not  contend  that  the  question  might  not  be  raised  on  a  plea 
of  Not  possessed  ;  because  "  lawfully  possessed"  means  a  present  right  of 
possession,  with  which  a  lien  in  the  defendant  is  incompatible,  though  not 
incompatible  with  a  property  in  the  plaintiff.     [Patteson,  J.    It  seems  that 
a  hen  may  be  shown  under  Not  possessed,  as  the  reputed  ownership  of  a 
bankrupt  was,  on  the  part  of  his  assignees,  being  defendants ;  Isaac  v.  Bel' 
chtTj  5  M.  &  W.  139.  (a)   There  the  property  is  not  at  once  in  the  assignees, 
but  only  when  they  choose  to  claim  it ;  a  third  party  could  not  set  their  right 
up,  even  under  "  Not  possessed."     In  Roscoe's  Occasional  Law  Tracts, 
(1836,)  p.  63,  the  following  remarks  are  made  upon  the  passage  above  cited 
from  the  judgment  in  Standee  v.  Hardwkkj  "  From  the  form  of  expression 
made  use  of  at  the  conclusion  of  the  judgment,  it  would  rather  seem  to  be 
the  opinion  of  the  Court,  that  a  special  plea  in  the  case  put  would  be  unne- 
cessary ;  yet  it  is  submitted,  that  there  are  strong  reasons  for  holding  the  case 
to  come  within  the  operation  of  the  new  rules.     The  fact  of  a  demand 
and   refusal  being  merely  evidence   of  a  conversion,   does  not   seem  to 
cieate  any  material   distinction  between  this  and  other  cases  of  conver- 
sion.    Suppose  that,  in  order  to  support  his  case,  the  plaintiff  does  not 
prove  an  actual  and  direct  conversion,  but  such  circumstances  only  as  that 
a  jury  may  presume,  from  their  having  occurred,  that  a  conversion  by  the 
defendant  did  in  fact  take  place.    Would  this  mode  of  proof  make  any  differ- 
ence in  the  pleadings  ?  and  what  distinction  is  there  between  the  case  put 
and  that  of  the  conversion  proved  by  a  demand  and  refusal  ?     A  demand 
and  refusal  are  nothing  more  than  presumptive  proof  of  a  conversion  pre- 
,  viously  committed.      Then  is  the  nature   of  the  defence  set  up  by  the 
defendant,  viz.  the  right  of  lien,  such  as  to  exonerate  him  from  pleading  it 
specially  ?    That  there  has  been  a  conversion  is  proved  by  the  evidence  of 
the  demand  and  refusal.     The  plea  of  the  general  issue,  according  to  the 
case  of  Stancliffe  v.  Hardwickj  only  puts  in  issue  the  ^oc^  of  that  conversion. 
The  defendant  cannot  deny  or  disprove  that  feet.     By  what  right  then,  and 
under  what  authority,  can  he' give  the  lien  in  evidence,  under  the  general 
issue  ?     [Coleridge,  J.     The  question  is,  whether,  when  it  is  attempted  to 
prove  the  conversion  by  showing  a  demand  and  refusal,  such  proof  may  not 
be  met  by  showing  matter  which  explains  the  demand  and  refusal,  and 
whether  a  lien  does  not  furnish  such  an  explanation.]     The  lien  explains 
the  evidence  only  by  impugning  the  fact  which  is  admitted  as  the  fii-st  step, 
before  the  conversion  is  questioned,  namely,  the  lawful  possession  of  the 
plaintifT.     [Patteson,  J.   The  defendant  cannot  set  up  an  adverse  titl**  to 
(a^  See  Eranddo  v.  Bamett,  1  Man.  &,  Gr.  908,  (39  E.  C.  L.  R  703.) 
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the  property,  in  answer  to  a  proof  of  demand  and  refusal,  under  a  plea  of 
Not  guilty ;  Barton  v.  Brovyrty  5  M.  &  W.  298.  Coleridge,  J.  May  il 
not  be  said  here  that  the  lien  is  consistent  with  the  plaintiff's  tide ;  that,  in 
setting  it  up,  the  defendant  merely  says,  "  The  property  is  yours  as  you 
allege ;  but  under  such  circumstances  that  I  had  a  right  to  detain  it?"]  The 
principle  of  Barton  v.  Brown  includes  an  attempt  to  set  up  an  adverse  pos- 
session, as  well  as  an  adverse  title  to  the  absolute  property ;  the  inducement 
in  the  declaration,  if  not  met  by  a  denial  of  the  possession  modo  et  formS, 
is  admitted.  In  one  case  the  de^ndant  attempts  to  question  the  absolute  pro- 
perty of  the  plaintiff;  in  the  other  he  attempts  to  show  that,  though  the  plaintiff 
has  the  absolute  property,  he  has  not  the  possessory  title  alleged  in  the  induce- 
ment. An  adverse  title  to  property  would  furnish  as  full  an  explanation  of  the 
demand  and  refusal  as  a  lien.  [Littledale,  J.  In  Cooper  v.  Chitty^  1  Burr. 
20,  31,  Lord  Mansfield  defines  the  action  of  trover  as  being,  "  in  substance, 
a  remedy  to  recover  the  value  of  personal  chattels  wrongfully  converted  by 
another  to  his  own  use."]  It  is  true  that,  before  the  new  rules,  under  Not 
guilty,  the  question,  whether  a  conversion,  if  proved,  was  wrongful,  might 
be  raised :  but  that  is  otherwise  now.  In  Franhim  v.  The  Earl  of  Fal- 
mouth,  2  A.  &  E.  452,  (29  E.  C.  L.  R.  140,)  it  was  held  that,  in  case  for 
wron^ully  and  injuriously  diverting  water  which,  as  the  inducement  alleged, 
ought  to  have  run  and  flowed  to  the  plaintiff's  mill,  the  plea  of  Not  guilty 
put  in  issue  only  tlie  fact  of  the  diversion,  and  did  not  raise  the  question 
whether  it  was  wrongful  or  not.  [Littledale,  J. .  It  comes  to  the  ques- 
tion, what  "  conversion"  means.]  It  means  an  application  of  the  chattel  to 
the  use  of  the  defendant,  inconsistent  with  the  right  claimed  in  the  induce- 
ment to  the  declaration :  a  detention  might  be  capable  of  an  explanation 
consistent  with  that  rii^ht,  as  where  the  defendant  detained  because  he 
doubted  whether  the  party  applying  was  properly  authorized :  there  the  evi- 
dence would  fail  to  show  an  application  to  the  defendant's  use,  inconsistent 
with  the  fact  of  the  plaintiff  being  entitled.  [Lord  Denman,  C.  J.  In 
Baldwin  v.  Cok^  6  Mod.  212,  Lord  Holt  says,  "The  very  denial  of  goods 
to  him  that  has  a  right  to  demand  them  is  an  actual  conversion,  and  not  only 
evidence  of  it,  as  has  been  holden."]  That  seems  not  to  be  law  now: 
though,  generally,  the  demand  and  refusal  will  be  sufficient  evidence,  as  in 
Davies  v.  Mkholas,  7  C.  &  P.  339,  (32  E.  C.  L.  R.  533.)  In  Owen  v. 
KnigfU,  4  New  Ca.  54,  (33  E.  C.  L.  R.  277,)  (a)  the  Court  of  C.  P.  de- 
cUned  giving  any  opinion  on  the  questioi^  now  raised,  but  held  that  the  plea  of 
Not  possessed  would  entitle  the  defendant  to  show  his  right  to  retain.  ITiere 
TiNDAL,  C.  J.,  said,  "  The  action  of  trover  only  lies  where  the  plaintiff  has 
the  right  to  possession,  as  well  as  a  legal  property  in  the  subject  of  the  suit. 
That  was  estabUshed  by  the  case  of  Gordon  v.  Harper,  7  T.  R.  9,  which 
decided  that,  where  ^ods,  leased  as  furniture  with  a  house,  had  been  wrong- 
fully taken  in  execution  by  the  sheriff,  the  landlord  could  not  maintsun  trover 
against  the  sheriff  pending  the  lease,  because,  to  maintain  such  an  action, 
ne  must  have  the  right  of  possession  as  well  as  the  right  of  property  at  the 
time."  This  shows  that  the  inducement  claims  a  right  of  present  posses- 
sion, at  the  time  of  die  conversion,  inconsistent  with  a  lien  in  the  defendant. 
[Patteson,  J.  The  declaration  in  trover  admits  a  la\vful  possession  in  the 
defendant  at  the  time  of  the  conversion,  but  claims  a  right  of  possession  for 
tlie  plaintiff:  then  it  complains  of  a  conversion  by  tlie  defendant,  which 
shows  that  the  plaintiff  asserts  a  right  of  possession  at  the  time  of  the  con- 
version.    That  is  the  principle  of  Gordon  v.  Harper.     The  only  difference 

(a)  Sec  Greg^  v.  UV//»,  10  A.  &  E.  90,  (37  E.  C.  L.  R.  54.) 
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between  the  defence  here  and  that  in  Owen  y.  Kmghty  is,  that  there  a  pos- 
flesaon  under  a  mortgage  was  claimed  by  the  defendant,  and  here  a  posses- 
sion under  a  tien :  and  that  difference  does  not  afiect  the  principle.  In 
Scarfe  y.  Morgan^  4  M.  &  W.  270,  the  defendant  in  trover  succeeded  on 
the  ground  of  lien ;  but  he  pleaded,  not  only  Not  guilty,  but  that  the  chattel 
was  not  the  property  of  the  plaintiff.  The  right  set  up  by  the  defendant 
here  would  support  an  action  of  trover  by  himself.  Vernon  v.  Shipton,  2  M. 
Sl  W.  9,  shows  that  the  plaintiff's  property  cannot  be  disputed  in  an  action 
of  trover  under  a  plea  of  Not  guilW,  if  an  actual  conversion  in  fact  (not 
merely  a  demand  and  refusal)  be  ^own.  In  Weeding  v.  Mdrichy  9  A.  & 
£.  861,  (36  £.  C.  L.  R.  307,)  defendant  confessed  the  conversion,  and 
avoided  it  by  alleging  that  the  deer  converted  was  taken  damage  feasant: 
and  this,  being  specially  demurred  to  as  amounting  to  the  general  issue,  was 
held  good,  because  the  defendant  did  not,  by  showing  the  legality  of  the 
conversion,  deny  a  conversion  in  fact,  and  he  had  not  suleged  matter  incon- 
sistent with  the  plamtiff's  title.  [Lord  Denman,  C.  J.,  referred  to  Stran- 
Tumi's  Case,  Cro.  Eliz.  97.]  ^ 

PlaUy  contra.  The  authorities  cited  are  consistent  with  the  case  for  the 
defendant.  They  show  only  that  a  plea  of  Not  possessed  would  raise  the 
question.  But  mat  may  be  done,  in  this  case,  by  the  plea  of  Not  guilty, 
which  denies  the  conversion,  llie  inducement  alleges  only  that,  at  one 
time,  the  plaintiff  had  the  property  and  possession ;  and  that  afterwards  the 
plaintiff  had  the  property,  and  the  defendant  the  possession  lawfully :  that 
IS  quite  consistent  with  a  lion  in  the  defendant  at  the  time  of  the  alleged  con- 
version. And  the  lien  disproves  the  conversion,  because  it  destroys  the 
effect  which  the  evidence  of  demand  and  refusal,  if  unexplained,  would 
have.  A  plaintiff  may  have  the  property  without  being  entitled  to  maintain 
trover;  and  he  may  be  entitled  to  maintain  ^ rover  without  having  the  pro- 
perty. But  a  lien  is  a  case,  not  of  actual  conversion,  but  of  detention :  the 
question,  upon  mere  evidence  of  detention,  must  always  be,  whether  the 
circumstances  of  the  detention  be  such  as  to  show  a  conversion.  In  Weedr 
ing  V.  ^Idfichj  9  A.  &  E.  861,  (36  E.  C.  L.  R.  307,)  a  seizing  and  taking 
was  justified,  under  distress,  damage  feasant ;  and  the  plea  ended  thus, 
*'  wbch  said  seizing  and  taking  is  the  same  conversion  whereof,"  &c.  This 
was  held  a  good  answer  to  the  declaration.  Therefore  even  a  seizing  and 
taking,  if  not  wrongful,  is  not  a  conversion.  [Lord  Denman,  C.  J.  I 
think  the  notion  of  a  conversion  which  is  not  wrongful  is  new.]  In  Barton 
V.  Brawny  5  M.  &  W.  298,  the  attempt  was  to  deny  the  absolute  property, 
under  a  plea  of  Not  guilty.  The  effect  of  Frcmkum  v.  The  Earl  of  Fat- 
mouthy  2  A.  &  E.  452,  (29  E.  C.  L.  R.  140,)  is  merely  that  the  plea  of 
Not  guil^  there  put  in  issue  only  an  actual  diversion,  not  its  wrongfulness. 
So  here  the  plea  will  put  in  issue  the  actual  conversion  only :  and  a  demand, 
and  refusal  grounded  on  lien,  prove  no  conversion  at  ail.  A  plea  which 
confessed  merely  a  detention  would  be  bad.  In  Hartford  v.  Jones ^  2  Salk. 
654;  S.  C.  3  Salk.  366;  1  Ld.  Raym.  393,  Lord  Holt  held  that,  if  the 
detainer  was  alleged  to  be  lawful,  a  conversion  was  not  confessed.  So 
by  Tbevoh,  C.  J.,  at  Nisi  Prius,  "Denial  is  no  evidence  of  a  conver- 
sion, if  the  thing  appears  to  have  been  really  lost  by  negligence ;  but  if 
that  does  not  appear,  or  if  the  carrier  had  it  in  custody  when  he  denied  to 
deliver  it,  it  is  good  evidence  of  a  conversion ;"  Afumynums  case  in  2  Salk. 
655.  In  Dee  v.  Bacon,  Cro.  Eliz.  435,  (a)  a  justification  in  trover  under 
distress,  damage  feasant,  was  held  bad  for  not  confessing  the  conversion . 

(a)  See  note  (a)  to  Weeding  v.  Jldrirh,  9  A.  &  E.  867,  (36  E.  C.  L.  R.  307.) 
VOt.  XL.  9  F  2 
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In  Allen  v.  Harris^  2  Lutw.  1537,  a  conversion  was  expressly  confessed, 
but  avoided  bjr  a  release.  In  Agar  v.  lAsky  Hob.  187,  5Ui  ed.,  it  was 
held  that  a  special  plea  showing  a  lawful  detainer  was  bad,  because  it  did 
not  confess  the  conversion.  Vernon  v.  SMptan^  2  M.  &  W.  9,  is  inappli- 
cable, because  in  that  case  there  was  an  actual  conversion.  WUliams  v. 
Gessej  3  New  Ca.  849,  (32  E.  C.  L.  R.  353,)  is  an  instance  of  a  demand 
and  refusal  explained,  under  a  plea  of  Not  guilty,  by  circumstances  show- 
ing that  there  was  no  conversion. 

CSir.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (11th  June,)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  trover  for  a  box  of  clothes.  The  plea  was  Not 
guilty. 

On  the  trial,  after  the  plaintiff  had  given  evidence  of  a  demand  and  re- 
fusal, the  defendant  offered  to  prove  that  the  goods  were  placed  in  his  hands 
by  the  plaintiff,  to  be  kept  till  payment  of  certain  rent,  which  never  had 
been  paid.  I  refused  this  evidence,  thinking  it  inadmissible  under  the  plea 
of  Not  guilty.  A  rule  for  a  new  trial  (a)  has  been  fully  argued  and  consi- 
dered ;  and  the  Court  are  of  opinion  that  the  evidence  was  not  admissible 
under  the  plea  of  Not  guilty. 

That  plea,  by  the  new  rules,  denies  only  the  conversion,  and  admits  the 
title  of  the  plaintiff.  Now  that  title  consists  of  the  right  of  property  and  the 
right  of  possession  at  the  time  of  the  alleged  conversion,  Gordon  v.  Harper j 
7  T.  R.  9 ;  but  a  lien  is  inconsistent  with,  and  negatives,  the  plaintiff's 
right  of  possession.  If,  therefore,  proof  of  it  were  admitted  under  the  plea 
of  Not  guilty,  the  defendant  would  be  allowed  to  give  in  e\4dence  at  the 
trial  a  negation  of  that  matter  which  he  has  by  his  plea  admitted  on  the  re- 
cord. He  ought  to  have  traversed  that  the  plaintiff  was  possessed  as  of  his 
own  property,  in  manner  and  form  as  alleged  in  the  declaration ;  and  then 
he  would  have  put  in  issue  the  plaintiff's  right  of  possession,  as  was  holden 
in  Owmy.  Knight,  4  New  Ca.  54,  (33  E.  C.  L.  R.  277,)  and  would  have 
been  entided  to  prove  the  lien  in  order  to  negative  that  issue. 

The  case  of  Stancliffe  v.  Hardwick,  2  C.  M.  &  R.  1 ;  S.  C.  5  Tyrwh. 
551,  was  cited ;  in  which  the  Court  of  Exchequer,  in  giving  judgment, 
guard  against  being  supposed  to  decide  that  a  lien  might  not  be  given  in 
evidence  under  a  plea  of  Not  guilty,  in  order  to  answer  a  case  of  demand 
and  refusal  proved  by  the  plaindff  as  evidence  of  a  conversion.  The  Court 
did  not  there  decide  that  a  lien  might  be  given  in  evidence  imder  the  plea 
of  Not  guilty,  but  used  the  expressions  alluded  to  solely  for  the  purpose  of 
leaving  that  question  entirely  open. 

Other  matters  were  touched  in  the  argument,  on  which  we  need  not  now 
remark.     The  rule  must  be  discharged. 

Rule  discharged.  (&) 
(a)  See  p.  62,  ante. 
(6)  The  foUowing  case  was  decided  in  Michaelmas  Term,  1841. 

LANE  against  TEW80N. 

On  a  plea,  in  detinue,  that  the  goods  were  not  the  goods  of  plaintiff,  defendant  may 

set  up  a  lien. 
Detiitue.  The  declaration  alleged  that  plaintiff,  to  wit,  on,  Ac,  delivered  to  defend- 
ant certain  goods,  to  wit,  fifty  trees,  of  the  said  plaintiff  of  great  value,  to  wit,  Ac.,  to  be 
redelivered  by  defendant  to  plaintiff  when  defendant  should  be  thereunto  requested  ;  but 
that  defendant,  though  afterwards,  to  wit,  on,  Ac.,  requested,  Ac.,  hath  not  as  yet  deli- 
vered, Acv  but  neglected  and  refused,  Ac.,  and  hath  detained  and  stiU  unjustly  detains 
the  same  from  plaintiff,  Ac. 
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Plea*  that  the  said  goods  in  the  declaration  mentioned,  at  the  time  of  the  said  alleged 
detention  thereof,  were  not,  nor  are  they,  nor  was  nor  is  any  part  thereof,  the  goods  of 
the  plaintiff*,  in  manner,  dec.    Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  hefore  Paskx,  B.,  at  the  Lincoln  Summer  assizes,  1841,  it  appeared  that 
the  plaintiff  had  honght  the  trees  at  a  sale  by  auction.  The  defendant  was  the  auction- 
eer ;  and  his  case  was,  that  he  had  a  lien  on  the  trees  for  his  commission  and  charges. 
For  the  plaintiff*  it  was  contended,  first,  that  an  auctioneer  could  not  have  such  a  lien ; 
secondly,  that  the  lien,  if  available,  could  not  be  proved  on  the  above  issue,  but  should 
have  been  specially  pleaded.  Pabkb,  B.,  aAer  some  doubt,  held  that  the  auctioneer  had 
a  lien ;  and  he  directed  a  verdict  for  the  defendant,  giving  leave  to  move  to  enter  a  ver- 
dict for  the  plaiatifi*  if  the  court  should  think  that  the  plea  did  not  let  in  the  defence. 

Balguy,  in  this  term,  (November  6th,  before  Lord  Dejtmast,  C.  J.,  Williams,  Col«- 
miiMK,  and  Wiohtkait,  Js.,)  moved  accordingly,  and  cited  Richards  v.  Frankum,  (6  M.  dc 
W.  420.) 

Cur.  adv,  vult. 

Lord  DxirxAir,  C.  J.,  now  delivered  judgment  as  follows  : 

The  question  in  this  case  was,  whether,  in  an  action  of  detinue,  a  lien  could  be  set  up, 
under  a  plea  denying  that  the  goods  were  the  plaintifi^'s.  We  think  that  the  learned 
judge  ruled  rightly.  A  similar  point  has  been  decided  in  an  action  of  trover :  and  we 
thi^  that,  in  detinue,  this  plea  lets  in  the  defence  of  lien. 

Rule  refused. 


LADD  against  THOMAS  and  LITTLE.— p.  117. 

Tender  of  satisfaction  to  a  distrainor  is  too  late  aAer  the  goods  have  been  impounded. 
This  rule  applies  to  goods  seized  for  rent,  as  well  as  to  cattle  taken  damage  feasant 

Hddj  by  Lord  Dcnman,  C.  J.,  that  trespass  is  a  proper  form  of  action  for  continuing  on 
the  plain tifi'*s  premises  to  keep  possession  of  goods  distrained,  after  the  distress  has 
ceased  to  be  lawful. 

Declaration  in  trespass  for  breaking  and  entering  plaintifl''s  house,  continuing  there,  &c., 
and  seizing  and  converting  his  goods.  Plea,  that  defendants  entered  as  bailiffs  to  dis- 
train, and  distrained  for  rent  in  arrear,  impounded  the  goods  in  the  most  convenient 
part  of  the  premises  for  the  purpose  of  the  distress,  and  remained  a  reasonable  time 
for  that  purpose.  Replication,  that  plaintiff* sued,  not  only  for  the  trespasses  attempted 
to  be  justified,  but  a/«o  because,  aftej  defendants  had  entered  for  the  purposes  mentioned 
in  the  plea,  and  after  plaintiff*  had  tendered  to  them  a  sufficient  sum  in  satisfaction  of 
die  rent  and  costs,  and  after  defendants  ought  to  have  accepted  the  sum  so  tendered, 
and  withdrawn,  and  given  up  the  goods  so  seized  and  distrained  as  in  the  nlea  men- 
tioned, defendants  remained  on  the  premises  a  long  time, &c.,  and  converted  tlie  goods; 
which  trespasses  newly  assigned  are  other  and  diff*erent  trespasses,  See,  Rejoinder, 
that  plaintiff*  did  not  tender  a  sufficient  sum  for  arrears  and  costs.    Issue  thereon. 

Bild,  on  motion  in  arrest  of  judgment,  after  verdict  for  plaintiff*,  that,  on  the  whole  record, 
it  did  not  appear  that  tender  had  been  made  before  the  distress  was  impounded ;  but 
(per  Patteson,  J.)  the  contrary  was  to  be  inferred.  And,  taking  the  statement  to  be 
ambiguous,  that  it  was  not  cured  by  verdict,  since  the  time  of  tender  was  no  part  of 
the  matter  in  issue.    Judgment  arrested. 

Teespass.  The  declaration  stated  that  defendants  broke  and  entered  plain- 
tiff's dwelling-house,  made  a  noise  and  disturbance  therein,  and  continued 
dierein  making  such  noise,  &c.,  for  five  days,  and  during  that  time,  seized 
and  took  goods  and  chattels  of  plaintiff,  to  wit,  &c.,  there  found,  of  great 
Talue,  &c.,  and  converted  and  disposed  of  the  same  to  their  own  use. 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  That  defendants  entered  to 
seize,  and  seized,  as,  for,  and  in  the  name  of,  a  distress  for  rent  due  in  re- 
spect of  the  premises  to  Mary  Packwood  and  others,  under  whom  defendants 
justified  as  bailiffs ;  and  that  defendants  impounded  the  goods  on  the  most 
fit  and  convenient  part  of  the  dwelling-house  in  which,  &c.,  for  the  purpose 
of  the  distress,  according  to  the  statute,  &c. ;  for  which  purpose  defendants, 
as  such  bailifils,  &c.,  remained  and  continued  in  the  dwelhng-house  in  which, 
&c.,  for  a  reasonable  time,  to  wit,  &c.,  and  in  so  doing  unavoidably,  &c. ; 
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which  are  the  said  supposed  trespasses,  &c.  Verification.  3.  Like  justifi- 
cation under  another  distraining  party.  Verification.  4.  Justification  by 
Thomas  as  receiver  appointed  foy  the  Court  of  Chancery,  and  by  Little  as 
his  bailiff,  (a) 

Replication  to  pleas  2,  3,  and  4.  That  plaintiflf,  by  reason  of  any  thin^ 
in  those  pleas  respectively  alleged,  ought  not  to  be  baired  from  having  and 
maintaining  his  aforesaid  action  thereof  against  defendants,  because  he  says 
that  he  issued  his  writ  against  defendants,  and  commenced  his  said  action 
thereupon,  not  only  for  the  said  trespasses  in  the  said  second,  third,  and  last  pleas 
respectively  mentioned,  and  thereby  attempted  to  be  justified,  but  also  for  that, 
after  defendants  had  entered  into  and  upon  the  said  dwelling-house,  as  in  the  said 
second,  third,  and  last  pleas  respectively  is  mentioned,  and  for  the  purposes  in 
those  pleas  respectively  mentioned,  and  after  plaintiff  had  offered  and  tendered 
to  defendants,  to  wit,  on  29th  September,  in  the  vear  aforesaid,  in  satisfaction  and 
discharge  of  Oie  said  arrears  of  rent  in  the  saicl  second,  third,  and  last  pleas  re- 
spectively mentioned,  and  of  the  costs  and  charges  of  the  said  distress  in  those 
pleas  respectively  mentioned,  a  large  sum  of  money,  viz.,  11/,  135.,  the  same 
being  then  a  sufficient  sum  to  satirfy  and  discharge  the  said  arrears  of  rent 
in  the  said  second,  third,  and  last  pleas  respectively  mentioned,  together  with 
all  the  costs  and  charges  of  the  said  distress  in  those  pleas  respectively  men- 
tioned, and  after  defendants  ought  to  have  accepted  and  received  the  said 
sum  of  money  so  offered  and  tendered  to  them  by  plaintiff  as  aforesaid,  and 
after  defendants  ought  to  have  quitted  the  said  dwelling-house  in  which, 
&c.,  and  to  have  given  up  and  restored  to  plaintiff  the  said  goods  and  chat- 
tels so  by  defendants  seized,  taken,  and  distrained  as  in  the  said  second, 
third,  and  last  pleas  respectively  mentioned,  they,  the  said  defendants,  re- 
mamed  and  continued  in  the  said  dwelling-house  in  which,  &c.,  making  a 
noise  and  disturbance  therein  for  a  long  space  of  time,  viz.,  two  days  next 
after  the  said  29th  September  in  the  year  aforesaid,  which  said  two  days  are 
part  of  the  said  time  m  the  said  declaration,  and  in  the  said  second,  third, 

(a)  The  plea  stated  a  holding  by  plaintiff  under  certain  parties,  at  a  rent,Vhich  was 
in  arrear ;  that  before  the  time  when,  dec.,  and  before  the  commencement  of  this  salt, 
viz.,  on;  dtc.,a  suit  was  commenced  in  his  then  majesty's  High  Court  of  Chancery,  in 
which  the  landlord  and  others  were  plaintiffs,  and  certain  other  parties  named  were  de* 
fendants :  and  that  such  proceedings  were  afterwards  duly  had  in  the  said  coun,  and  io 
the  said  suit,  that  afterwards,  to  wit,  on,  6cc.,  by  a  certain  decree  then  made  by  the  said 
Court  in  the  said  suit,  it  was  ordered,  amongst  other  things,  that  the  master  in  rotation 
should  appoint  a  proper  person  to  be  receiver  of  the  rents  and  profits  of  certain  freehold 
messuages  or  tenements,  hereditaments,  and  premises,  in  the  pleadings  in  the  said  cause 
mentioned,  of  which  the  said  dwelling-house  in  which,  &c.,  then  was  and  is  part,  and 
that  the  tenants  of  the  said  estates  should  attorn  and  pay  their  rents  in  arrear  and  grow- 
ing rents  to  such  receiver;  as  by  the  said  decree  reference  being  thereunto  had,  dec 
And  that  afterwards,  and  before  the  said  time  when,  &c^  and  before  the  commencement 
of  this  suit,  to  wit,  on,  dec,  John  Edmund  Dowdeswell,  Esquire,  then  being  one  of  the  mas- 
ters of  the  said  High  Court  of  Chancery,  and  the  master  in  rotation  who  was  ordered  to 
appoint  such  receiver  as  aforesaid,  duly  appointed  the  said  defendant  George  Thomas 
to  be  receiver  of  the  rents  of  the  said  freehold  messuages  or  tenements,  &c.,  in  the  said 
pleadings  mentioned,  of  which  the  said  dwelling-house  in  which,  dec,  then  was  and  is 
parcel  as  aforesaid,  whereof  plaintiff,  afterwards  and  just  before  the  said  time  when,  dec, 
to  wit,  on,  dec,  had  notice,  and  was  then  required  by  defendants  to  pay  the  said  sum  of, 
dec,  so  in  arrear  as  aforesaid,  to  the  said  defendant  Thomas  as  such  receiver  as  afore- 
said, which  he  the  said  plaintiff  then  wholly  refused  to  do.  Wherefore  the  said  defendant 
Thomas  in  his  own  right  as  such  receiver  as  aforesaid,  and  the  said  defendant  Little  as 
the  bailiff  of  the  said  Thomas  as  such  receiver  as  aforesaid,  and  by  his  command,  on 
the  said  first  day  when,  dec,  entered,  dec  to  distrain,  and  distrained,  dec,  for  the  rent,  and 
impounded,  dec,  in  the  most  convenient  part,  dec,  for  that  purpose,  dec;  for  which  pur- 
pose defendant  Thomas  in  his  own  right  as  such  receiver,  and  defendant  Little  as 
tach  bailiff  and  by  such  command,  dec,  remained  and  continued,  dec    Verification. 
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and  last  pleas  respectively  mentioned ;  and  also  afler  the  said  29thy  &c.,  con* 
verted  and  disposed  of  the  said  goods  and  chattels  in  the  said  declaration, 
and  in'  the  said  second,  third,  and  last  pleas  respectively  mentioned ;  which 
said  trespasses  above  newly  assigned  are  other  and  different  trespasses  from 
the  said  trespasses  in  the  said  second,  third,  and  last  pleas  mentioned,  and 
thereby  attempted  to  be  justified.  Verification.  Wherefore,  inasmuch  as 
the  said  defendants  have  not  answered  the  said  trespasses  above  newly  as- 
agned,  the  said  plaintiff  prays  judgment,  and  his  damages  by  him  sustained 
on  occasion  of  the  committing  thereof,  to  be  adjudged  to  him,  &c. 

Plea  to  new  assignment.  That  plaintiff  did  not  offer  and  tender  to  de- 
fendants, or  either  of  them,  in  sati^ction  and  discharge  of  the  said  arrears 
of  rent  in  the  said  second,  diird,  and  last  pleas  respectively  mentioned,  and  of 
the  costs  and  chains  of  the  said  distress  in  those  pleas  respectively  men- 
tioned, any  sum  of  money  sufficient  to  satisfy  and  discharge  the  said  arrears 
erf  rent  in  those  pleas  respectively  mentionea,  together  wiSi  all  the  costs  and 
charges  of  the  said  distress  in  those  pleas  respectively  mentioned,  in  manner 
and  form,  &c.     Conclusion  to  the  countiy.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex, 
after  Michaelmas  term,  1838,  the  plaintiff  obtained  a  general  verdict  for  40/. 
damages.  Plait j  in  the  ensuing  Hilary  term,  obtained  a  rule  to  show  cause 
why  judgment  should  not  be  arrested,  or  judgment  given  for  the  defendant, 
Don  obstante  veredicto,  on  the  following  ^unds.  1.  That  the  plaintiff,  by 
his  replication,  new  assigned  without  givmg  any  answer  to  the  second,  third, 
and  fourth  pleas,  though  he  admitted  that  the  action  was  brought  for  the 
trespasses  therein  mentioned  as  well  as  those  newly  assigned,  and  had  taken 
a  general  verdict  for  all.  2.  That  the  proper  form  of  action  for  continuing 
in  possession  after  tender  of  arrears  was  not  trespass,  but  case.  3.  That 
tender  to  bailiffs  was  of  no  effect.  4.  That  tender  was  too  late  after  the  dis- 
tress had  been  impounded.  Pilkmgton  v.  HasiingSj  Cro.  Eliz.  813 ;,  (S.  C, 
as  PilkmgUm's  Case^  5  Rep.  76  aWas  cited  on  thie  last  two  points. 

Erie  and  Knawles  now  showed  cause.  [Littledale,  J.  There  is  no 
answer  on  the  record  to  the  second,  third,  and  fourth  pleas.  The  repUba- 
tion  is,  that  the  plaintiff  sues,  not  only  for  the  trespasses  in  those  pleas  men- 
tioned, but  also  for  others  newly  assigned  ;  and  the  allegations  of  the  second, 
third,  and  fourth  pleas  are  not  met.  The  replication  should  have  been  that 
the  plaintiff  sued,  not  for  the  matters  in  the  first,  second,  and  third  pleas, 
fcc.,  but,  &c.  Patteson,  J.  You  show  in  your  replication  that  you  have 
brought  the  action  for  more  than  you  ought.]  The  defendant  should  have 
demurred.  After  he  has  pleaded  to  the  new  assignment,  and  the  plaintiff 
kas  obtained  a  verdict,  the  objection  comes  too  late.  The  replication  prays 
judgment  only  as  to  the  trespasses  therein  newly  assigned.  If  there  is  a 
discontinuance  as  to  the  rest,  it  is  cured,  after  verdict,  by  stat.  32  H.  8, 
c.  30,  8.  1.  Secondly,  as  to  the  form  of  action,  stat.  11  G.  2,  c.  19,  s.  19, 
enacts  that  parties  who,  in  distraining  for  rent  jusdy  due,  commit  irregular 
acts,  shall  not  therefore  be  trespassers  ab  initio :  but  they  may  become  tres- 
passers ;  for  the  same  clause  gives  the  party  aggrieved  an  action  of  trespass 
or  case  at  his  election ;  that  is,  according  to  the  facts  on  which  the  action 
may  be  grounded.  If  it  be  for  improperly  detaining  the  goods  after  distress 
marie,  a  declaration  in  trespass  is  right ;  Griffin  v.  Scott j  2  Ld.  Ray.  1424 ; 
Etherton  v.  Popplewellj  1  East,  139;  Winterboume  v.  Morgan^  11  East, 
W5 :  thouf^  case  also  may  lie,  according  to  Bransconib  v.  Bridges j  1  B.  & 
C.  146,  (8  E.  C.  L.  R.  43,)  and  SmUh  v.  Goodwin,  4  B.  &  Ad.  413,  (24 
E.  C.  L.  R.  89.)     It  is  true  that  Lord  Ellenborough,  in  Winterboume  v. 
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Morgan^  expressed  great  doubt  whether  trespass  would  have  Iain,  if  ^^  the 
case  had  only  rested  upon  the  mere  personal  remaining  of  the  party  on  the 
premises  without  any  act  done  by  him  after  the  time  allowed  by  law."  •  But 
here  such  an  act  is  alleged,  namely,  the  conversion.  And  in  that  case,  Le 
Blanc  and  Bayley,  Js.,  were  of  opinion  that  mere  continuance  afier  the 
time  allowed  by  law  made  the  party  a  trespasser.  In  Hollar^  v.  Birdy 
10  Bin^.  15,  (25  E.  C.  L.  R.  14,)  it  was  not  denied  that  trespass  lay  a^nst 
a  distrainor  for  detaining  and  converting  after  tender  of  the  arrears ;  it  was 
made  a  question,  whether  case  also  lay.  Verttie  v.  Beasley^  1  M.  &  Rob. 
21,  is  also  an  authority  for  the  plaintiff;  the  declaration  here  alleging  a  mis- 
feasance, n'miely,  the  conversion,  and  not  a  mere  nonfeasance.  Thirdly, 
tender  to  the  baitifTs  was  sufficient.  In  Smith  v.  Goodunn^  this  seems  to 
have  been  assumed :  the  point  argued  was,  whether,  a  broker  being  in  posses- 
sion, tender  could  be  made  to  the  landlord.  PUIdngton^s  Case^  5  Rep.  76  a,  (a)  is 
no  authority  for  the  defendants.  There  tender  to  the  bailiff  was  held  bad,  and 
the  reason  given  in  Coke  is,  that  "  he  cannot  deliver  the  distress  once  taken.'* 
In  that  case  the  cattle  were  taken  damage  feasant,  and  put  into  the  common 
pound,  so  that  the  custody  was  in  the  pound-keeper :  where  a  distress  is  im- 
pounded on  the  premises  that  difficulty  does  not  arise.  In  note  (B)  to  Pi/A:- 
ington^s  Case,  vol.  iii.  p.  152,  Eraser's  ed.,  it  is  said  that  the  reason  given 
by  the  court  "  must  be  understood  of  a  bailiff  without  any  special  authority." 
If  that  be  so,  the  decision  is  inapplicable  here.  A  broker  employed  to  dis- 
train and  keep  possession  of  goods  must  in  all  cases  be  taken  to  have  special 
authority  to  accept  a  tender.  It  would  be  very  unjust  and  inconvenient  if 
goods  were  impounded,  and  there  were  no  person  at  hand  having  such  au- 
thority. [Lord  Denman,  C.  J.  The  note  must  mean  that,  even  in  the  case 
of  catde  damage  feasant,  the  resolution  must  apply  only  to  bailiffs  without 
special  authority.  In  a  case  like  the  present,  an  authority  to  receive  the 
money  seems  to  result  from  the  employment  itself.]  By  stat.  2  W.  &  M. 
(sess.  1,)  c.  5,  s.  2,  goods  distrained  for  rent  may  be  sold,  if  not  replevied 
within  five  days  after  distress  made  and  notice  thereof  given.  It  must  be 
inferred  that  the  bailiff  has  power  to  receive  the  rent  within  the  five  days. 
And,  in  the  present  case,  if  a  special  authority  in  feet  were  requisite,  it  must 
be  assumed,  after  verdict,  that  the  jury  had  that  point  under  consideration, 
and  thought  there  was  such  authority.  Fourthly,  it  is  objected  that  the  ten- 
der was  made  after  the  goods  had  been  impounded.  Assuming  that  to  ap- 
pear by  the  pleadings,  it  may  be  questioned  whether  such  a  tender  was  bad. 
It  is,  indeed,  laid  down  in  the  Six  Carpenters^  Case,  8  Rep.  146  a,  147  a, 
that  tender  sifter  the  impounding  makes  neither  the  detainer  nor  the  taking 
wrongfiil,  "  for  then  it  comes  too  late,  because  then  the  cause  is  put  to  the 
trial  of  the  law."  But,  on  principle,  this  proposition  seems  not  to  be  main- 
tainable now.  The  purpose  of  a  distress  is  to  obtain  the  rent,  and  the  ex- 
f>enses  occasioned  by  nonpayment.  There  is  at  this  day  no  reason  that  the 
andlord  should  acquire  an  absolute  right  to  sell  when  the  tenant  is  ready 
to  pay.  Formerly  goods,  when  unpounded,  were  put  into  the  hands  of  a 
known  officer  of  the  law,  and  were  subject  to  his  rights ;  but  now  that  they 
are  impounded  by  the  landlord,  and  on  the  premises,  there  is  no  reason  that 
the  tenant  should  be  divested  of  all  other  remedy  than  an  action  of  replevin, 
in  which,  if  brought,  he  must  fail.  In  Smith  v.  (roodwin,  4  B.  &  Ad.  413, 
(24  E  C.  L.  R.  89,)  where  the  tender  was  held  sufficient,  it  is  clear  that 
the  goods  must  have  been  impounded  before  tender.  It  is  true  that  in  Firth 
V.  Purvis,  5  T.  R.  432,  the  court  held  that  "  a  tender  after  the  impounding 
(a)  S.  C.  as  PiVdngton  v.  Hd*Hng$,  Gro.  Eliz.  813. 
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of  the  distress  made  was  insufficient :"  but  that  was  an  action  for  pound 
breach ;  and  it  may  be  that,  after  tender  of  arrears  and  costs,  the  tenant  is 
not  justified  in  breaking  the  pound,  though  the  landlord  may  be  liable  to  an 
action  for  detaining  the  goods.  The  provision  of  stat.  2  W.  &  M.  (sess.  1,J 
c.  5,  s.  2,  already  cited,  bears  upon  this  point :  and  the  statute  is  entitled 
^'  An  act  for  enabling  the  sale  of  goods  distrained  for  rent,  in  case  the  rent 
be  not  paid  in  a  reasonable  time ;"  which  seems  to  imply  that,  even  before 
the  act,  it  might  have  been  paid  at  some  time  subsequent  to  an  impounding. 

And  this  last  objection  is  too  late  after  verdict.  Assuming  that  the  re- 
cord leaves  it  ambiguous  whether  the  tender  was  before  or  after  impounding, 
it  must  now  be  intended  (on  the  principles  laid  down  in  note  (1)  to  Stermel 
V.  Hoggj  1  Wms.  Saund.  227,  228,  that  the  jury  were  satisfied  of  its  having 
taken  place  before.  But  the  new  assignment  says  that,  after  defendants 
entered  (not  after  they  impounded  the  goods),  and  after  plaintiflf  had  ten- 
dered the  arrears  and  costs,  and  after  defendants  ought  to  have  given  up 
the  goods  so  seized^  taken^  and  distrainedy  as  in  the  second,  third,  and  last 
pleas  mentioned,  defendants  converted  and  disposed  of  the  goods.  [Little- 
dale,  J.  Your  new  assignment  admits  the  pleas,  and  therefore  admits  the 
impounding.]  The  conversion,  mentioned  as  subsequent  to  the  tender, 
might  be  the  impounding.  If  {here  is  a  defect,  it  should  have  been  taken 
advantage  of  by  demurrer. 

Platty  (with  whom  was  Peacock^)  contr^,  was  desired  to  argue  the  point  as 
to  the  sufficiency  of  a  tender  after  impounding.  Many  authorities  show  that 
such  a  tender  is  bad :  Six  Carpenters^  Casey  8  Rep.  147  a ;  Sherry.  JameSy 
1  Bing.  341,  (8  E.  C.  L.  R.  338 ;)  Ansc<nnb  v.  Shorey  1  Camp.  285 ;  S.  C. 
m  Banc,  1  Taunt.  261 ;  FiHh  v.  PurviSy  5  T.  R.  432.  The  last  was  the 
case  of  a  distress  for  rent,  impounded  on  the  premises  under  stat.  11  G.  2, 
c.  19,  s.  10,  and  is  a  direct  authority.  It  cannot  be  said  here  that  the  impound- 
ing before  tender  does  not  appear  by  the  pleadings.  The  declaration  states 
(me  entry  and  conversion.  The  pleas,  answering  the  whole  of  that  statement, 
allege  a  seizure  for  rent  and  impounding,  which  are  stated  to  be  the  tres- 
passes complained  of;  and  the  new  assignment  does  not  deny  the  impounding, 
nor  allege  a  tender  made  previously.  An  action  may  be  stayed  on  payment 
of  debt  and  costs,  but  not  without  a  judge's  order :  tender  of  them  after 
action  brought  could  not  be  {beaded.  This  is  an  analogous  case.  (He  was 
then  stopped  by  the  Court.) 

•Lord  Denman,  C.  J.'  We  must  take  it  to  be  settled  law,  that  tender  after 
the  distress  has  been  impounded  is  bad.  Then,  upon  this  record,  we  have 
a  declaration  for  breaking  and  entering  the  plaintifi*'s  dwelling-house,  con- 
tinuing therein,  seizing  and  taking  his  goods,  and  converting  them.  The 
pleas  justify  all  those  acts ;  alleging  that  the  defendants  took  the  goods  as  a 
distress,  impounded  them  on  the  premises,  and  remained  there,  for  the  pur- 
pose of  the  distress,  a  reasonable  time.  Tlien  the  plaintiiTnew  assigns,  that 
he  brought  his  action  against  the  defendants,  not  only  for  the  trespasses  jus- 
,  tified,  but  for  something  more,  that  is,  for  continuing  on  the  premises  and 
converting  the  goods  after  the  plaintiiThad  tendered  the  rent  and  costs.  But 
when  were  they  tendered  ?  Unless  this  was  done  at  a  time  when  such  ten- 
der would  legally  have  oblipjed  the  bailiff  to  withdraw,  the  plaintiiT  cannol 
recover.  It  is  the  same  as  if  all  the  fects  pleaded  by  the  plaintiff  had  been 
stated  in  a  declaration ;  and  it  would  not  appear  bom  such  a  statement  that 
the  tender  was  made  at  the  proper  time.  As  to  the  other  points,  it  is  not 
necessary  to  give  ari  opinion ;  but  I  must  say  that  I  think  continuing  in  pos- 
session after  a  proper  tender  is  ground  for  an  action  of  trespass,  that  Lord 
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Ellenborough's  doubts  on  that  subject  in  Wmteriounie  y.  Morgan^  11 
East,  395,  were  not  well  founded,  and  that  Le  Blanc,  J.,  and  Bayley,  J., 
todk  a  right  view  of  it.     The  judgment  must  be  arrested. 

LiTTLEDALE,  J.  The  stat.  11  G.  2,  c.  19,  s.  10,  authorizes  a  landlord 
distraining  for  rent  to  impound  the  goods  on  the  premises ;  the  house,  for 
this  purpose,  is  made  a  pound ;  and  a  tender  after  impounding  is  too  late. 
Then,  in  this  case,  the  pleas  show  that  the  goods  were  regularly  distrained  and 
impounded  for  rent.  The  replication  admits  this,  but  says  that,  after  the  de> 
fendants  entered,  and  after  the  plaintiff  had  made  a  tender,  the  defendants  con- 
tinued in  the  house  and  converted  the  goods.  But,  the  law  having  said 
that  a  tender  comes  too  late  after  goods  are  impounded,  the  plaintiff  ou^t 
to  have  shown  clearly  that  he  was  entitled  to  tender.  The  new  assignment 
should  have  stated  expressly  a  tender  before  the  impounding ;  but  here  it 
is  left  doubtful.  This  is  not  a  defect  cured  by  verdict.  The  defendants, 
in  their  pleas,  had  shown  a  sufficient  right  on  their  part ;  the  plaintiff  should 
have  got  himself  out  of  the  difficulty  mus  thrown  upon  him,  by  showing  a 
tender  before  the  impounding.  This  is  a  defect  on  the  record,  which  we 
cannot  cure  by  making  the  presumption  suggested. 

Patteson,  J.  The  judgment  must  be  arrested,  on  the  ground  that  the 
tender  appears  to  have  been  made  after  the  impounding.  Tnat  such  a  ten- 
der cannot  avail  where  cattle  have  been  distrained  damage  feasant  is  shown 
beyond  a  doubt  by  the  cases  of  Sfierjff'y.  James^  1  Bing.  341,  (8  E.  C.  L.  R. 
338,  and  Anscornb  v.  Shore^  1  Camp.  285 ;  S.  C.  in  Banc,  1  Taunt  261. 
The  same  doctrine  has  been  laid  down  as  to  goods  taken  for  rent,  in  Firth  y. 
Purvis^  5  T.  R.  432 :  but  that  was  an  action  for  pound  breach ;  and  it  was 
enough  for  the  decision  of  the  case,  that  the  tenant  had  no  right  to  take  the 
law  into  his  own  hands.  The  rule,  however,  as  to  the  time  of  tender,  being 
clear  in  other  cases,  does  any  distinction  arise  in  that  of  rent,  from  stat  2  w! 
&  M.  (sess.  1,)  c.  5  ?  Sect.  2  of  that  statute  enacts  only  that,  where  goods 
shall  be  distrained  for  rent,  the  distrainor  may  sell  them  unless  the  owner 
shall,  within  five  daj^,  not "  pay  the  rent,"  but  "  replevy."  If  it  had  given 
the  five  days  for  paying  the  rent,  no  doubt  the  clause  would  have  furnished 
an  argument  for  the  plaintiff.  As  the  law  stands,  therefore,  I  think  there  is 
no  distinction  on  this  point  between  distresses  of  cattle  damage  feasant  and 
distresses  for  rent.  Then,  does  it  appear  in  \tns  case  that  £e  tender  was 
after  the  impounding  ?  On  the  new  assignment  it  certainly  does  not  But, 
if  the  new  assignment  leaves  it  doubtful,  the  verdict  will  not  cure  the  defeet, 
because  the  question,  whether  the  tender  was  before  or  after  the  impounding, 
did  not  form  part  of  the  issue,  and  the  judge  will  not  be  presumed  to  hare 
directed  the  jury  on  a  point  which  was  not  involved  in  the  issue.  Here  the 
issue  was,  whether  or  not  the  plaintiff  tendered  to  the  defendants  a  sufficient 
sum  of  money  to  satisfy  the  arrears  and  costs.  This  is  the  case  as  it  appears 
on  the  new  assignment  alone.  But  the  pleas  are  a  justification  of  both  seiz- 
intr  and  impounding ;  and  the  new  assignment,  by  not  traversing  them  in 
any  part,  admits  that  all  is  justified  which  the  pleas  profess  to  justify.  Now, 
a  justifiable  impounding  must  have  been  previous  to  the  tender. 

Williams,  J.  A  tender  after  impounding  is  too  late;  and  here  the 
tender  appears,  upon  the  whole  pleadings,  to  have  been  after  the  impound- 
ing. It  is  contended  that  the  defect  is  helped  by  verdict ;  but  that  argu- 
ment proceeds  on  a  mistake  of  the  points  necessary  to  be  proved.  It  is  said, 
in  note  (1)  to  Stennel  v.  Hoerff,  1  Wms.  Saund.  227,  228,  "If  the  issue 
joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  t© 
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be  presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given  the  verdict,  such  defect,  imperfection,  or  omission, 
is  cored  by  the  verdict  by  the  common  law."  And,  had  there  been  any 
thing  here  which  would  have  made  it  necessary  for  the  judge  to  tell  the 
jury  that  a  tender,  to  be  valid,  must  have  been  made  before  the  goods 
were  impounded,  the  argument  for  the  plaintiff  would  have  had  weight. 
But  the  only  issue  here  was  on  the  amount  tendered ;  and  the  only  point, 
therefore,  on  which  the  judge  can  be  supposed  to  have  given  a  direction 
to  the  jury  was,  whether  the  plaintiff  tendered  enough  to  satisfy  the  rent 
and  costs* 

Rule  absolute  for  arrest  of  judgment,  (a) 

(a)  See  JSvam  ▼.  EUiott,  6  A.  &  E.  142  (81  £.  C.  L.  801.) 


The  QXJEEN  against  HUNT— p.  130. 

Under  stat  4  &  6  W.  4,  e.  76,  sb.  16,  46,  the  Poor  Law  Commiasioners  haye  no  power  to 
appoint  assistants  to  the  retnming  officer  for  the  election  of  guardians,  to  be  paid  out 
of  poor  rates ;  nor  to  give  the  returning  officer  such  power  of  appointment.  And  an 
order  for  the  election  of  guardians,  containing  such  a  proyision,  was  held  to  be  wholly 
void. 

The  Poor  Law  Commissioners  issued  an  order,  dated  26th  February, 
1839,  whereby,  rescinding  a  previous  order,  they  directed  an  election  of 
guardians  for  the  parish  of  St.  Mary,  Lambeth,  in  Surrey,  for  the  year 
ending  25th  March,  1840,  to  be  conducted  as  prescribed  by  the  said  or- 
der. The  order,  after  directions  as  to  the  duration  of  the  office,  qualifi- 
cations of  ffuardians  and  voters,  and  scale  of  voting,  contained  a  head 
entitled,  **Mode  of  conducting  the  election  of  guardians."  Under  this 
head,  by  sect.  13,  they  ordered  that  Dr.  Kay,  an  assistant  commissioner, 
should  be  the  returning  officer. 

Sections  14  and  15  were  as  follows. 

^^  14.  The  returning  officer  shall  have  power  to  employ  a  competent 
number  of  persons,  no  one  of  such  persons  being  a  churchwarden  or  over- 
seer, to  assist  him  in  collecting  the  votes,  and  in  conducting  and  com- 
pleting the  election  in  conformity  to  this  order.  In  selecting  such 
persons,  he  shall  in  the  first  place  choose  such  of  the  paid  officers  appoint- 
ed by  the  board  of  guardians  as  may  appear  to  him  to  be  able  to  afford 
such  assistance,  and  in  the  next  place  such  of  the  paid  officers  of  the 

r'lsh  as  may  be  willing  to  be  employed,  and  as  may  appear  to  him  to 
able  to  afford  such  assistance.  The  delivery  and  collection  of  the 
voting  papers  shall  be  made  by  the  police  constables  appointed  by  the 
Commissioners  of  Metropolitan  Police,  provided  that  the  consent  of  the 
said  commissioners  shall  have  been  previously  obtained.  The  persons 
so  employed  shall  obey  all  the  directions  which  may  be  given  by  the  re- 
turning officer  for  the  execution  of  this  order.*' 

^*  15.  Any  assistants  who  may  be  employed  by  the  returning  officer 
shall  receive  such  compensation  foi;^  their  services  as  shall  be  sanctioned 
by  the  Poor  Law  Commissioners ;  and  the  said  compensation  shall  be 
paid  by  the  churchwardens  and  overseers  out  of  the  poor  rates  of  the 
said  parish.  But  no  paid  officer  who  shall  have  been  appointed  by  the 
guardians,  and  who  shall  be  bound  to  devote  his  whole  time  to  the  per- 
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formance  of  the  duties  of  his  office,  shall  receive  any  such  compensation 
except  for  actual  travelling  expenses." 

Sir  F.  Pollock^  in  Easter  term,  1889,  obtained  a  rule  nisi  for  a  cer- 
tiorari to  bring  up  the  order,  which  was  made  absolute  in  Trinity  term 
1839,  after  cause  shown  (June  11th,  before  Lord  Denman,  C.  J.,  LiT- 
TLEDALE,  Patteson,  and  Williams,  Js.)  by  Sir,*/.  Campbell,  Attorney 
General,  Wightman,  and  Tomlinson  ;  Sir  ^.  Pollock,  Oresswell,  and  Gr, 
Hayes  supporting  the  rule.(a)  In  last  Michaelmas  term,  Sir  F.  Pollock 
obtained  a  rule  nisi  for  quashing  the  order.  Among  the  grounds  stated 
(under  stat.  4  &  5  W.  4,  c.  76,  s.  106)  in  the  notice  to  the  commission- 
ers, was  the  following.  (6) 

"  That,  by  your  said  order,  you  have  empowered  your  said  assistant 
commissioner  to  appoint  at  his  discretion  a  competent  number  of  persons 
to  assist  him  in  the  said  election,  and  directed  that  all  such  assistants 
should  receive  such  compensation  as  should  be  sanctioned  by  yourselves, 
and  have  directed  that  such  compensation  should  be  paid  by  the  church- 
wardens and  overseers  out  of  the  poor  rates  of  the  parish  ;  by  means  of 
which  said  directions  you,  the  said  commissioners,  have  assumed  to  give 
to  one  of  your  own  body  an  unlimited  and  discretionary  power  of  charg- 
ing the  poor  rates  of  the  said  parish,  independently  of  any  consent,  con- 
trol, or  interference  on  the  part  of  any  of  the  rate  payers  of  the  parish, 
and  have  thereby,  indirectly,  arbitrarily,  and  illegally,  assumed  to  your- 
selves an  unlimited  power  of  rating  the  parishioners  without  their  jconsent, 
in  violation  of  the  general  law  and  constitution  of  the  country,  and  also 
in  direct  violation  of  the  provisions  of  the  said  statute  in  this  behalf." 

Sir  J".  Campbell,  Attorney  General,  Sir  W.  W.  Follett,  Wightman, 
and  Tomlinson,  now  showed  cause.  Some  expense  must  be  incurred  in 
respect  of  the  assistants  to  the  returning  officer ;  and  the  poor  rate  ap- 
pears to  be  the  proper  fund  for  defraying  it.  It  would  be  otherwise  if 
the  law,  as  in  the  case  of  parish  overseers,  threw  the  duty  on  the  officer ; 
Bex  V.  Grwyer,  2  A.  &  E.  216.  But  in  that  case  Taunton,  J.,  cites  with 
approbation  a  passage  from  Willcock's  Poor  Law,(c)  where  it  is  said 
that  overseers  "are  entitled  to  charge  in  their  accounts  whatever  they 
have  spent  for  the  parish  under  the  direction  of  any  statute,  order  of 
justices,  or  legal  process,"  including  what  they  have  advanced  "in  re- 
paying the  legal  disbursements  of  constables  and  all  other  money  fairly 
laid  out  in  the  business  of  the  parish."  So,  under  the  present  act,  4  h, 
6  W.  4,  c.  76,  a  mandamus  would  go  to  compel  overseers  to  repay  out 
of  the  poor  rates  money  necessarily  expended  by  the  guardians  in  re- 
lieving the  poor,  by  virtue  of  sect.  54.  Under  sect.  15  the  commissioners 
have  power  to  issue  orders  for  certain  purposes  there  specified,  "  and 

(a)  In  showing  cause,  affidavita  were  nsed  against  the  rale,  which  were  sworn  before 
the  rule  was  obtained,  but  after  notice  given,  under  sect.  106  of  stat.  4  &  5  W.  4,  c.  76, 
with  the  intention  of  showing  cause  in  the  first  instance.  The  Court,  after  discussion, 
permitted  them  to  be  used.  Mr.  Dealtry  stated  to  the  Court  that,  when  a  rule  for  a 
criminal  information  was  moved  for  against  magistrates,  the  practice  was,  if  they  showed 
cause  in  the  first  instance,  upon  notice  given,  to  receive  afiSdavita  which  had  been  sworn 
before  the  motion  was  made.  The  Attorney  General  argued  that  the  affidavits  to  be  used  in 
showing  cause  in  the  first  instance  stood  on  the  same  footing  as  the  affidavits  in  support 
of  the  motion,  which  were  necessarily  made  beforehand,  and  therefore  were  not,  strictly 
speaking,  in  the  cause.  See  Baskett  v.  Barnard^  4  M.  &  S.  831.  None  of  the  affidavits 
on  either  side  were  entitled  in  any  proceeding,  but  merely  "in  the  Court  of  Queen's 
Bench." 

(6)  Several  other  objections  were  stated,  and  discussed  in  the  argument ;  but  the  report 
is  confined  to  that  on  which  the  Court  decided. 

itL\  The  Laws  relating  to  the  Ordering,  Relief,  and  Settlement  of  the  Poor,  p.  2S1. 
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for  carrying  this  act  into  execution  in  all  other  respects,  as  they  shall 
think  proper."  The  word  "oflScers"  in  sect.  46  seems  to  refer  to  per- 
manent officers,  not  to  assistants  temporarily  appointed  for  a  particular 
purpose,  who,  nevertheless,  may  reasonably  be  paid  from  the  poor  rates. 
[Patteson,  J,  If  the  parish  are  to  pay  at  all,  no  doubt  the  money  must 
come  from  the  poor  rate.]  That  view  is  in  analogy  with  the  provisions 
of  Stat.  2  &  3  Vict.  c.  84,  s.  1.  If  this  part  of  the  order  be  bad,  the 
Court  will  quash  the  order  so  far,  and  sustain  the  rest. 

Sir  F.  Pollock  (with  whom  were  Cresswell  and  Q-,  HayeB\  central. 
The  Court  cannot  quash  the  order  in  part.  [Lord  Denman,  C.  J.  That 
was  so  held  in  Regina  v.  The  Poor  Law  Oommissionera.  Alhtonefield 
Ineorporatton,  11  A.  &  E.  668.]  Then,  under  stit.  4  &  6  W.  4,  c.  76, 
8.  46,  the  commissioners,  though  they  may  direct  the  appointment  of 
certain  paid  officers,  and  prescribe  their  duties  and  salaries,  and  the  pro- 
portions in  which  parishes  of  an  union  are  to  contribute,  cannot  them- 
selves appoint  them.  Sect.  16  does  not  extend  to  such  a  case ;  if  it  did, 
all  the  enabling  part  of  sect.  46  would  be  unnecessary.  The  word  "offi- 
cers" in  sect.  46  cannot  be  so  limited  as  is  suggested  on  the  other  side. 
[Pattesox,  J.  The  interpretation  clause,  sect.  109,  extends  the  word 
"officer"  to  "any  other  person  who  shall  be  employed  in  any  parish  or 
union  in  carrying  this  act  or  the  laws  for  the  relief  of  the  poor  into  exe- 
cution."]    (Sir  F.  Pollock  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  We  think  the  i&fteenth  section  of  the  order  can- 
not be  supported.  The  commissioners  had  clearly  no  power  to  appoint 
officers  to  be  paid  by  the  parish.  No  payment,  indeed,  is  directed  to 
be  made  to  the  returning  officer  himself ;  but  the  commissioners  cannot, 
by  appointing  a  returning  officer  to  act  gratuitously,  give  him  the  ap- 
pointment of  paid  officers  to  assist  him. 

LiTTLEDALE,  J.  I  am  clearly  of  opinion  that  the  commissioners  had 
no  power  to  appoint  these  paid  officers. 

Patteson,  J.  The  fifteenth  section  of  the  order  directs  that  these 
assistants  to  the  returning  officer  should  be  paid.  They  are  clearly,  bj 
the  interpretation  clause,  sect.  109,  officers  within  the  forty-sixth  section. 
They  ought,  therefore,  to  be  appointed  by  the  overseers. 

Wllllams,  J.,  concurred. 

Rule  absolute.(a) 

(a)  See  Regina  t.  The  Ouardiaru  of  the  Braintru  Union,  Hil.  T.  1841,  post. 


DOE  on  the  demise  of  THOMPSON  against  HODGSON.— p.  186. 

If  notice  has  been  giren  to  defendant  to  prodnce  a  document,  and,  upon  its  being  called 
for  in  the  course  of  plaintiff's  case,  defendant  refuses  to  produce  it,  he  cannot  after- 
wards produce  it  as  part  of  his  own  case. 

Under  stat.  1  G.  4,  c.  87,  s.  2,  the  lessor  of  the  plaintiff,  on  the  trial  of  an  ejectment  by 
landlord  against  tenant,  may  recoTer  for  mesne  profits  down  to  the  day  of  trial,  though 
no  notice  of  trial  has  been  proved. 

Ejectment  for  premises  in  London.  On  the  trial,  before  Lord  Den- 
man, C.  J.,  at  the  last  London  sittings,  the  case  for  the  lessor  of  the 
plaintiff  was  that  the  defendant  was  his  tenant  from  year  to  year,  and 
nad  received  due  notice  to  quit.  To  prove  the  tenancy,  the  lessor  of  the 
plaintiff  relied  upon  the  payment  of  rent  by  the  defendant.  He  had 
given  notice  to  the  defendant  to  produce  the  receipts,  which,  at  the  trial. 
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the  counsel  for  the  defendant  refused  to  do.  Other  evidence  was  then 
given  of  the  payment.  The  defendant's  counsel  afterwards,  as  part  of 
his  own  case,  put  in  the  receipts,  for  the  purpose  of  showing  that  the 
rent  was  paid  to  the  lessor  of  the  plaintiff  and  another  jointly.  This 
course  was  objected  to ;  and  the  Lord  Chief  Justice  rejected  the  evidence. 
The  lessor  of  the  plaintiff  did  not  prove  that  notice  of  trial  had  been 
gi^en,  but  produced  evidence  of  the  amount  of  mesne  profits,  under  stat. 
1  G.  4,  c.  87,  s.  2.  This  was  objected  to ;  but  the  Lord  Chief  Justice 
directed  the  jury  to  give  damages  for  the  mesne  profits  down  to  the  time 
of  trial.  Verdict  for  plaintiff;  damages  20Z.  In  this  term  (May  27^ 
1840), 

iJ.  V.  Richards  moVed  for  a  new  trial,  on  the  grounds  of  the  rejection 
of  evidence,  and  misdirection.  First,  it  is  true  that,  if  the  defendant, 
having  notice  to  produce,  refuses,  he  cannot,  when  secondary  evidence 
b  given,  introduce  the  document  in  the  course  of  the  plaintiff's  case,  and 
put  it  into  the  hands  of  the  plaintiff's  witness.  That  was  the  decision 
in  Doe  dem.  Higgs  v.  Oackell,  6  C.  &  P.  625,  527,  25  E.  C.  L.  524. 
The  reason  is,  that  the  plaintiff,  after  the  refusal,  is  entitled  to  produce 
secondary  evidence  ;  and  the  defendant,  by  cross-examining  on  the  origi- 
nal document,  would  in  effect  be  preventing  the  reception  of  the  secondary 
evidence.  But  there  can  be  no  reason  against  the  defendant's  contra- 
dicting that  evidence ;  and  why  should  he  not  do  so  bv  producing  the 
actual  document,  as  well  as  by  any  secondary  evidence  ?  He  is  not  l^und 
to  make  up  his  mind  as  to  his  own  course,  until  he  has  ascertained 
whether  a  case  is  to  be  made  out  on  the  part  of  the  plaintiff.  It  would 
be  hard  on  the  defendant  if  the  rule  were  otherwise  :  for,  when  the  docu- 
ment was  called  for,  if  the  defendant  had  produced  it,  the  plaintiff  might 
have- inspected  it,  and  have  got  information  from  it  which  enabled  him 
to  shape  his  case  without  putting  the  paper  in ;  and  so  it  would  not,  by 
the  production,  have  been  made  evidence  for  the  defendant ;  Sayer  v. 
KitcheUy  1  £sp.  209 :  though  it  was  ruled,  in  Wilson  v.  Bowie^  1  G.  & 
P.  8,  10,  11  E.  G.  L.  299,  that  in  such  a  case,  if  the  document  be  ma- 
terial, the  plaintiff's  counsel,  after  reading,  is  bound  to  produce  it.(a) 
Secondly,  sect.  2  of  stat.  1  G.  4,  c.  87,  is  confined  to  cases  where  the 
tenant  or  his  attorney  has  been  served  with  due  notice  of  trial.  It  en- 
acts "  that  wherever  hereafter  it  shall  appear  on  the  trial  of  any  eject- 
ment, at  the  suit  of  a  landlord  against  a  tenant,  that  such  tenant  or  his 
attorney  hath  been  served  with  due  notice  of  triid^''  the  plaintiff  shall  not 
be  nonsuited  for  want  of  defendant's  appearance  or  confession  of  lease, 
&;c. ;  '^  and  the  judge  before  whom  such  cause  shall  come  on  to  be  tried 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit 
the  plaintiff  on  the  trial,  after  proof  of  his  right  to  recover  possession  of 
the  whole  or  of  any  part  of  the  premises  mentioned  in  the  declaration, 
to  go  into  evidence  of  the  mesne  profits  thereof,  which  shall  or  might 
have  accrued  from  the  day  of  the  expiration  or  determination  of  the 
tenant's  interest  in  the  same,  down  to  the  time  of  the  verdict  ^iven  in 
the  cause,  or  to  some  preceding  day  to  be  specially  mentioned  therein  ; 
and  the  jury  on  the  trial,  finding  for  the  plaintiff,  shall,  in  9uch  casey 
give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  as  to  the  amount  of  the 
damages  to  be  paid  for  such  mesne  profits."     [Littledale,  J.     Gould 

(a)  See  Wharam  t.  RoutUdge,  6  Esp.  285 ;  2  Phillipps  on  Evidence,  666—668,  Part  2, 
'   8th  ed. 
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not  the  eyidence  be  given  at  common  law  ?  I  always  thought  that  it 
could,  though  it  has  not  been  usual.]  The  damages  at  common  law  could, 
at  the  utmost,  be  assessed  only  down  to  the  commencement  of  the  action ; 
here,  they  are  assessed  down  to  the  day  of  trial. 

Lord  Denman,  G.  J.  As  to  the  second  point,  I  am  of  opinion  that 
the  word  ^^such"  confines  the  enactment  to  "ejectment,  at  the  suit  of  a 
landlord  against  a  tenant,"  but  does  not  limit  it  to  cases  where  notice 
of  trial  is  proved. 

LiTTLEDALE,  Patteson,  andWiLLLAMS,  Js.,  concuiTed. 

As  to  the  other  point. 

Cut.  adv.  vulL 

Lord  Dexman,  C.  J.,  on  a  subsequent  day  of  this  term  (June  10th), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  question  was,  whether  a  party,  who,  at  the  trial,  had 
refused  to  produce  a  writing  which  he  possessed,  and  thereby  had  drawn 
the  other  party  to  give  secondary  evidence  of  its  contents,  could  after- 
wards produce  it.  I  thought,  at  the  trial,  that  he  could  not ;  considering 
it  to  be  the  rule  that,  where  he  had  the  opportunity,  and  had  declined  to 
produce  the  writing,  he  could  not  afterwards  bring  forward  its  contents. 
Our  opinion  is,  that  that  is  the  rule  of  practice;  and  that,  when  that 
refusal  has  taken  place,  the  party  who  had  refused  to  produce  the  writing 
could  not  afterwards  be  at  liberty  to  give  it  in  evidence.  Therefore,  there 
will  be  no  rule.  Rule  refused. 


The  QUEEN  against  D'OYLT,  D.D.,  and  Others.— p.  139. 
The  QUEEN  against  HEDGER,  Esquire,  and  Others. 

At  a  Testry  meeting  summoned  by  the  churchwardens  for  the  pnrpose  of  electing  new 
chorchw&rdens  in  a  pariah  regulated  by  Sturges  Bourne's  Act,  (58  G.  8,  e.  69  J  the  rector 
has  a  right  to  preside. 

And  he  may  adjonm  such  meeting,  though  against  the  wish  of  the  majority  present,  on  his 
legal  responsibility  if  in  so  doing  he  improperly  ^sturbs  the  proceedings. 

A  poll  being  demanded,  he  may  of  his  own  authority  grant  such  poll. 

On  the  election  of  churchwardens  at  a  yestry  in  such  parish  as  above  mentioned,  a  poU 
having  been  demanded,  the  rector  granted  the  poll,  and  ordered  it  to  be  held  imme- 
diately on  the  close  of  the  other  business,  and  continued  for  three  successiye  days,  at  a 
time  and  a  place  in  the  parish  deemed  by  him  most  convenient,  and  which  he  had  ap- 
pointed by  preriouB  notice  (after  the  publication  of  a  summons  by  the  old  church- 
wardens) in  case  a  poll  should  be  demanded :  and  he  refused  to  put  a  motion  which  had 
been  proposed  for  a  different  appointment,  of  which  a  majority  of  the  old  church- 
wardens had  given  previous  notice.  The  other  business  lasting  till  seven  in  the  evening, 
he  directed  that  the  poll  should  commence  on  the  following  morning  at  the  time  and 
place  of  which  notice  had  been  given ;  a  minority  of  the  meeting  (as  was  alleged)  dis- 
senting.    The  poll  was  taken  accordingly,     ffeld,  rightly  taken. 

A  local  act  (50  Q.  8,  c.  xix.)  directed  that  on  every  Easter  Tuesday  the  rate  payers  of  the 
four  districts  of  Lambeth  parish  should,  "m  vestry  Mtemhled^  or  the  mqfor  part  of  them 
then  present^  nominate*  sixteen  persons  (each  district  nominating  four),  out  of  whom  the 
justices  in  petty  sessions  should  select  four  to  be  overseers.  i/isZcf,  that  the  power  of 
nomination  was  not  confined  to  the  persons  present  in  vestry  when  the  names  were 
proposed,  but  that,  after  show  of  hands,  a  poll  might  be  demanded  and  kept  open  for 
all  the  rate  payers,  as  in  ordinary  cases. 

ffdd  also,  that  tiie  statute  containing  the  above  clause  was  not  a  "  special  act"  within 
8.  8  of  Stat  58  G.  8,  c.  69,  excluding  the  operation  of  sect.  8 ;  and,  therefore,  that 
rate  payers  were  entitled  to  one  or  more  votes  on  such  poll,  according  to  the  amount  at 
wkdch  they  were  assessed. 

Sis  F.  Pollackj  in  last  Easter  term,  obtained  rules  nisi,  as  ifter 

g2 
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mentioned,  in  these  cases;  and  the  two  rules  came  on  for  argument 
together  in  this  term,  (a) 

In  the  first  case,  the  rule  called  upon  the  rate  payers  and  church- 
wardens of  the  parish  of  St.  Mary,  Lambeth,  in  Surrey,  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  them,  or  such  of  them 
to  whom  the  same  of  right  belongs,  to  convene,  with  all  proper  expedition, 
a  vestry  for  the  purpose  of  electing  three  churchwardens  of  the  said 
parish,  and  to  take  all  necessary  steps  for  that  purpose.  The  following 
facts  appeared  on  affidavit  in  support  of  the  rule. 

On  Sunday,  12th  April,  1840,  notices,  signed  by  one  churchwarden 
and  one  overseer,  were  published  and  fixed  on  the  doors  of  the  churches 
and  chapels  in  the  parish,  in  these  words : — 

"  Parish  of  Lambeth.  Notice  is  hereby  given,  that  a  vestry  meeting 
will  be  held  at  the  Boys'  parochial  school  room,  Lambeth  Green,  on 
Tuesday  the  21st  day  of  April  instant,  at  eleven  o'clock  in  the  forenoon 
(exact  time),  to  choose  thereat  churchwardens  and  overseers ;  to  nominate 
four  substantial  householders  out  of  each  district  of  this  parish,  to  be  re- 
turned to  her  Majesty's  justices  of  the  peace  for  the  county  of  Surrey, 
at  the  next  petty  sessions  to  be  holden  for  the  East  half  hundred  of 
Brixton,  for  their  appointment  therefrom  of  four  to  be  overseers  of  the 
poor  of  this  parish  during  the  year  next  ensuing:  also  to  proceed,"  &c. 
(to  the  election  of  surveyors,  and  nomination  of  commissioners  of  courts 
of  requests);  "to  choose  auditors  of  the  parish  accounts,  and  parish  ser- 
vants, for  the  year  ensuing ;  and  for  general  business.  Dated  this  11th 
dayof  April,  1840."  . 

On  the  said  12th  of  April,  the  following  notice,  signed  by  Dr.  D'Oyly, 
rector  of  the  parish,  was  fixed  on  the  doors  of  the  churches  and  chapels. 

"Parish  of  Lambeth.  Notice  is  hereby  given  that,  if,  at  the  annual 
vestry  for  the  election  of  parish  officers,  and  other  business,  which  will 
be  held  in  the  Boys*  school  room,  Lambeth  Green,  on  Easter  Tuesday 
next,  at  eleven  o'clock  in  the  forenoon,  any  poll  or  polls  should  be  de- 
manded and  granted,  the  same  will,  for  the  convenience  and  security  of 
the  inhabitants  and  other  persons  entitled  to  vote,  be  deferred  to  the  end 
of  the  said  business,  and  will  be  opened  and  proceeded  with  at  the  usual 

Slace  of  polling,  at  the  porches  of  the  parish  church  of  St.  Mary,  imme- 
iately  after  the  close  of  such  other  business,  till  five  o'clock  of  that  day, 
and  will  be  continued  for  three  successive  days,  from  eight  o'clock  in  the 
forenoon  till  five  o'clock  in  the  afternoon,  and  will  finally  close  at  five 
o'clock  in  the  afternoon  of  the  last  day  of  polling.  The  rate  payers 
entitled  to  vote  are  requested  to  bring  with  them  the  receipts  for  the 
payment  of  the  last  poor  rate  paid  by  them.  Lambeth,  11th 
April,  1840." 

The  churchwarden  who  had  signed  the  notice  first  mentioned,  and 
another  churchwarden,  neither  of  them  having  been  consulted  by  the 
rector  as  to  the  manner  of  holding  the  polls,  together  with  a  third 
churchwarden,  the  three  being  a  majority  of  the  churchwardens,  sent  a 
letter  to  the  rector,  dated  18th  of  April,  1840,  remonstrating  with  him, 
and  stating  that  they  should  propose  to  the  vestry  that  the  poll,  if 
granted,  should  be  taken  at  the  School  Room  or  some  other  convenient 
place. 

On  Sunday,  19th  of  April,  there  was  fixed  to  the  doors  of  the  churches 

(a)  Saturday,  May  80th.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  WU- 
Uame,  Js. 
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and  chapels  a  notice  signed  by  the  three  churchwardens  above  mentioned 
and  the  four  overseers,  which  stated  that,  several  inhabitants,  rate  payers, 
having  objected  to  the  poll  (if  demanded  and  granted)  being  taken  at  the 
church  porches,  and  the  said  churchwardens  and  overseers  being  of 
opinion  that  a  poll  might  with  more  convenience  and  propriety  be  taken 
at  the  School  Room  or  some  other  convenient  place,  they  gave  notice 
that  they  should  make  arrangements  to  take  the  poll  at  the  School 
Boom,  and  should  propose  to  take  the  sense  of  the  vestry  as  to  the  most 
convenient  and  proper  place  for  the  poll.  On  20th  April,  the  rector 
sent  a  letter  of  that  date  to  the  three  churchwardens,  stating  that  he 
could  not  consent  to  any  alteration,  and  giving  reasons  in  favour  of  the 
arrangement  proposed  by  himself. 

The  vestry  was  held  in  the  school  room  on  the  21st.  The  rector  took 
the  chair ;  and  about  1500  rate  payers  were  present.  After  the  vestry 
clerk  had  been  re-elected,  the  rector,  according  to  the  custom  of  the 
parish,  nominated  one  churchwarden,  four  being  the  whole  number  for 
the  parish.  Three  persons,  Fall,  Barton,  and  Hunt,  were  then  proposed 
as  the  other  three  churchwardens ;  and  three  others,  named  Evans,  6ris- 
sell,  and  Bright,  were  proposed  in  opposition:  and  each  proposal  was 
seconded.  The  rector  took  a  show  of  hands,  and  declared  the  majority 
to  be  for  Fall,  Barton,  and  Hunt.  Two  rate  payers  then  demanded  in 
writing  a  poll  on  behalf  of  the  other  candidates.  The  proposer  of  Fall, 
Barton,  and  Hunt,  immediately  upon  this  demand  being  handed  to  the 
rector,  stated  "that  he  had  also  a  demand  of  a  poll,"  but  protested 
against  the  rector  making  any  grant  of  a  poll,  regulating  the  manner  of 
holding  it,  without  the  intervention  of  the  vestry,  and  stated  that  he  had 
a  motion  to  make  as  to  the  time,  place,  and  manner  of  holding  it,  which 
he  should  require  to  be  submitted  to  the  vestry.  The  rector  said  that  he 
should  take  upon  himself  to  grant  a  poll,  in  accordance  with  the  notice 
he  had  published ;  and  refused  to  consult  the  vestry  on  the  subject.  He 
then  said  that  he  had  granted  a  poll;  and  he  produced  and  read,  and 
handed  to  the  vestry  clerk,  a  written  paper,  which  was  as  follows : 

**  I  grant  a  poll,  to  be  opened,  in  conformity  to  the  public  notice  given 
by  me  if  a  poll  or  polls  should  be  demanded  and  granted  at  this  vestry, 
immediately  after  the  close  of  the  other  business,  and  proceeded  with  at 
the  usual  place  of  polling,  at  the  porches  of  the  parish  church  of  St. 
Mary,  till  five  o'clock,  to  be  continued  for  three  successive  days,  from 
eight  o'clock  in  the  forenoon  till  five  o'clock  in  the  afternoon,  and  finally 
to  close  at  five  o'clock  in  the  afternoon  of  the  last  day  of  polling. 
George  D'Oyly,  chairman." 

The  proposer  of  Fall,  Barton,  and  Hunt  repeated  the  objections  before 
made,  and  requested  that  the  sense  of  the  vestry  should  be  taken  as  to 
the  time  and  place  of  polling ;  and  he  handed  to  the  rector  a  written 
notice,  signed  by  the  proposer  and  seconder  of  Fall,  Barton,  and  Hunt, 
in  these  words:  "Dated  this  2l8t  day  of  April,  1840.  We,  the  under- 
signed ratepayers  and  inhabitants  of  the  parish  of  St.  Mary,  Lambeth, 
hereby  move  that  the  poll  demanded  upon  the  question  of  churchwardens 
of  the  parii^h  for  the  year  ensuing  be  now  deferred,  and  that  the  said 
poll  do  commence  and  be  taken  at  the  Boys'  school  room,  Lambeth  Green, 
at  nine  of  the  clock  in  the  forenoon  of  Wednesday  the  22d  day  of  April 
instant,  and  continue  until  five  o'clock  in  the  afternoon  of  the  same  day, 
when  the  said  poll  shall  stand  adjourned  to  nine  of  the  clock  of  the  fore- 
noon of  Thursday  the  23d  day  of  April  instant,  and  continue  until  five 
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of  the  clock  of  the  afternoon  of  the  same  day ;  when  the  said  poll  shall 
stand  further  adjonmed  to  nine  of  the  clock  of  the  forenoon  of  Friday 
the  24th  day  of  April  instant,  and  continue  until  five  of  the  clock  of  the 
afternoon  of  the  same  day  (Friday);  when  the  said  poll  shall  finally 
close."  The  rector  was  then  requested  by  one  of  the  parties  signing  to 
put  this  motion  to  the  vestry,  but  refused,  saying  it  would  be  inconsistent 
with  his  former  notice,  to  which  he  adhered. 

Statements  were  added  in  the  affidavits  as  to  the  comparative  con- 
venience of  the  different  arrangements.  It  was  further  deposed  that 
numerous  instances  had  occurred  in  the  parish,  in  which  polls  had  been 
adjourned  by  resolutions  of  the  vestry ;  but  that  no  instance  could  be 
found  of  the  rector  having  taken  upon  himself  to  regulate  the  poll,  except 
two,  one  of  which  occurred  in  1832,  and  had  been  brought  before  this 
Court,  and  the  question  decided  on  special  grounds ;  (a)  and  the  other 
occurred  in  the  election  of  1839,  and  proceedings  were  still  pending  upon 
it  in  this  Court. 

The  business  having  continued,  on  the  2l8t  April,  till  seven  in  the 
afternoon,  the  rector  stated,  at  the  close,  that  the  poll  would  begin  on 
the  following  morning  at  the  church  porches.  The  poll  took  place  on 
Wednesday,  22d  April,  and  the  two  following  days,  in  conformity  with 
the  rector's  decision ;  and,  at  the  close  of  the  poll  on  the  last  day  (24th)^ 
a  written  protest,  signed  by  two  of  the  churchwardens  who  signed  the 
letter  of  18th  April  (one  of  them  having  signed  the  nolice  of  12th  April), 
was  handed  to  the  rector.  The  protest,  addressed  to  tne  rector,  declared 
the  poll  to  be  illegal,  and  gave  notice  of  an  intention  to  contest  its 
validity. 

The  deponents  stated  their  belief  that  the  rector's  conduct  was  in 
opposition  to  the  opinion  of  a  large  majority  of  the  vestry.  The  three 
churchwardens  who  signed  the  letter  of  18th  April  began  to  take  a  poll 
in  the  Boys*  School  Room,  at  which  some  hundreds  of  the  vestrymen 
voted ;  but  this  poll  was  not  proceeded  in,  the  said  churchwardens  con- 
sidering that  they  had  done  enough  to  assert  the  right  of  the  par- 
ishioners. 

Statements  were  added,  showing  a  demand  of  another  meeting,  and  a 
refusal. 

From  the  affidavits  in  answer  it  appeared  that,  at  the  close  of  the  poll 
on  24th  April,  Grissell,  Evans,  and  Wright  appeared,  upon  such  poll, 
to  be  elected  by  a  large  majority ;  and  that  this  result,  though  not  form- 
ally declared,  was  known  to  the  parties  who  protested  on  24th  April, 
before  the  delivery  of  their  protest.  That  the  rector  had  granted  a  poll 
at  the  meeting  of  21st  April,  in  conformity  with  his  original  notice, 
before  the  interposition  of  the  parties  objecting;  and  that  the  reading 
of  his  written  notice  of  granting  the  poll  was  interrupted  by  such  parties. 
Statements  were  also  added  respecting  the  comparative  convenience  of 
the  two  arrangements.  (6)  In  other  respects,  these  affidavits  did  not 
vary  the  statement  of  the  facts  in  any  circumstance  material  to  the  deci- 
sion pronounced  by  the  Court.  (<?) 

Sir  J,  Campbelly  Attorney-General,  Thesiger,  and  Swann  showed  cause. 
The  election  has  been  properly  held,  and  the  office  is  full.     The  rector 

(a)  Rex  T.  The  Churehwardens  of  Lambeth,  1  A.  &  E.  846,  note  (6). 

(6)  See  p.  S5,  posl 

(e)  There  were  some  statements  as  to  the  acquiescence  of  the  parties  objecting;  but  on 
this  point  the  Court  pronounced  no  decision.  Bolt  t.  Meddowcroft,  4  M.  &  S.  467,  was 
eiied. 
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is  recognised  as  the  proper  chairman  by  stat.  58  G.  S,  c.  69,  s.  2.  And 
this  was  also  decided  by  Sir  J.  Nicholl  in  Wilson  r.  M'Math,  8  Phill. 
Ecc.  Rep.  67,  S.  C.  note  (6)  to  Wilson  v.  M*Math,  8  B.  &  Aid.  244. 
The  only  question  is,  whether  what  he  has  done  was  or  was  not  authorized 
by  his  situation  as  chairman.  He,  being  the  president  of  the  vestry 
meeting,  was  to  regulate  the  poll,  which  was  part  of  the  proceedings  of 
the  Testry,  as  appears  from  Campbell  v.  Maundy  5  A.  &  E.  866.  (a)  A 
different  rule  would  lead  to  the  most  absurd  consequences.  If  there  be 
contrary  opinions  in  the  vestry  as  to  the  proper  place  for  the  poll,  and  a 
division  is  to  be  taken  upon  the  question,  who  is  to  regulate  the  proceed- 
ings on  that  division  ?  If  the  vestry  are  to  do  this,  there  may  again  be 
a  difference  on  the  preliminary  question,  and  so  on  ad  infinitum.  An 
expression  of  Lord  Ellenborough,  in  Bex  v.  The  Commissary  of  the 
Bishop  of  Winchester^  7  East,  673,  577,  may  be  cited  on  the  other  side. 
He  says,  '^I  cannot  make  out  upon  these  afSdavits  how  the  rector's 
churchwarden  was  a  good  presiding  officer:  he  is  not  sworn."  But, 
where  the  duty  of  presiding  is  cast  upon  a  person  filling  a  public  office, 
as  such,  the  swearing  in,  as  president,  is  unnecessary.  If  he  do  not 
already  fill  the  public  office,  of  course  he  is  not  the  proper  party  to  pre- 
side, as  where  a  churchwarden  has  not  been  sworn  in  to  the  office  of 
churchwarden.  Lord  Ellenborough  did  not  mean  that  the  church- 
warden was  to  be  sworn  in  as  chairman.  It  is  supposed  to  have  been 
decided,  in  Stoughtan  v.  Reynolds^  2  Str.  1045,  S.  G.  Ga.  K.  B.  temp. 
Hardw.  274,  Fortescue,  168,  that  the  power  of  adjourning  a  vestry 
resides,  not  in  the  rector  or  vicar  who  presides,  but  in  the  parish  at  large. 
There,  however,  it  seems  that  the  vicar  had  obstructed  the  proceedings 
of  the  meeting,  (i)  so  that  the  adjournment  was  not  bona  fide ;  and  indeed 
Lord  ILardwicke  appears  to  have  proceeded  on  a  notion  that  the  vicar 
had  no  right  to  preside,  a  point  as  to  which  there  is  now  no  question. 
It  was  never  disputed,  in  Rex  v.  The  Commissart/  of  the  Bishop  of  Wirir 
Chester^  7  East,  673,  that,  if  the  party  there  presiding  had  been  entitled 
by  law  to  preside,  he  would  have  had  the  power  of  adjournment.  In 
Rex  V.  The  Churchwardens  of  St.  Mary^  Lambethy  {c)  an  election  of 
churchwardens  was  held  good,  where  the  rector,  of  his  own  authority,  and 
without  previous  notice,  had  adjourned  the  meeting  to  another  place  for 
the  same  day;  and  Parke,  J.,  there  observed  that  in  Stoughton  v.  Rey- 
noldsy  2  Str.  1046,  S.  C.  Ga.  K.  B.  temp.  Hardw.  274,  Fortescue,  168, 
the  adjournment  was  to  a  subsequent  day.  In  Rex  v.  The  Archdeacon 
of  Chester^  1  A.  &  E.  342,  notice,  as  here,  had  been  given  of  an  adjourn- 
ment of  the  meeting,  for  the  election  of  churchwardens,  to  a  place  named; 
which  was  held  to  authorize  the  adjournment  without  any  resolution  of 
the  vestry.  There  Lord  Denman  said,  "Those  who  summon  a  meeting 
of  this  kind  must  necessarily  lay  down  some  order  for  the  proceedings." 
The  notice  here  was  ten  days'  notice,  whereas  in  Campbell  v.  Maundy 
5  A.  &  E.  866,  there  was  only  a  five  days*  notice.  The  notice  was 
properly  published,  in  conformity  with  stat.  7  W.  4  &  1  Vict.  c.  45 ;  and 
supplied  the  defect  of  the  original  notice  of  election,  which  did  not  state 
what  was  to  be  done  in  case  of  a  poll.  Then  the  notice  of  opposition, 
if  valid  at  all,  would  have  been  unreasonably  late,  being  published  only 

(a)  See  p.  879,  ftc. 

(6)  See  judgment  of  Lord  Denman,  C.  J.,  in  Rex  t.  The  Archdeacon  of  Chetter,  1  A.  ft 
E.  842,  845. 
(e)  Note  (b)  to  Sex  r.  The  Archdeacon  of  Chester,  1  A.  ft  E.  846. 
VOL.  XL.  11 
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on  the  19th  of  April,  the  election  being  fixed  for  the  21st.  In  Regina 
V.  The  Rector  of  Lambeth^  8  A.  &  E.  356,  the  Court  considered  that  no 
person  was  prevented  from  voting :  otherwise,  as  appears  from  the  judg- 
ments delivered,  they  would  not  have  upheld  the  regulation  of  the  vestry 
as  to  the  mode  of  taking  the  poll. 

Sir  F,  PoUocky  Oresswelly  and  Q-.  ffayes^  central.  The  cases  cited 
against  the  rule  are  distinguishable.  In  Rez  v.  The  Archdeacon  of  Chen- 
ter^  1  A.  &  E.  842,  the  notice  of  adjournment  was  given  by  the  person 
summoning  the  meeting,  namely,  the  churchwarden.  There  no  conflict- 
ing notice  appeared.  Here  the  churchwardens,  as  they  were  entitled  to 
do,  summoned  the  meeting ;  but  the  rector  gave  the  notice  of  adjourn- 
ment  which  was  acted  on  ;  and  supposing  him  entitled  to  fill  the  chair, 
he  had,  at  any  rate,  no  right  to  order  the  adjournment  against  the  de- 
clared wishes  of  the  meeting  itself.  Stoughton  v.  Reynolds,  2  Str.  1045, 
S.  C,  Ca.  K.  B.  temp.  Hardw.  274,  Fortescue,  168,  has  never  been 
overruled:  the  best  report  is  in  Fortescue ;  and  there  it  is  said,  "  At  the 
common  law  anciently,  the  sheriff  could  not  adjourn  the  county  court ; 
for  the  suitors,  not  he,  were  judges  of  it,  though  now  the  law  has  put  that 
power  in  him.  But  in  this  case,  the  law  has  not  placed  it  in  any  one ; 
wherefore  we  have  not  the  power  to  take  it  from  those  who  have  it  to 
place  it  in  those  who  have  it  not.     And  even  supposing  the  vicar  had  a 

fower  of  presiding,  it  does  not  follow  that  he  has  a  power  of  adjourning." 
n  Rez  V.  The  Churchwardens  of  St.  Mary,  Lambeth,  there  were  several 
objections  made  to  the  rule ;  and  it  does  not  appear  on  which  of  them  it  was 
discharged.  There,  too,  there  were  tumultuous  proceedings.  The  point  was 
not  raised  in  Regina  v.  The  Rector  of  St.  Mary,  Lambeth,  8  A. «  E.  365. 
But  here  the  rector  was,  at  all  events,  not  the  party  who  summoned  the  meet- 
ing. From  Wilson  v.  MMath,  3  Phill.  Ecc.  Rep.  67,  S.  C.  Note  (6)  to  Wil- 
son V.  M^Math,  3  B.  &  Aid.  244,  and  Prideaux  on  Churchwardens,  p.  41 
(Tyrwhitt's,  10th  ed.),  it  appears  that  the  meeting  is  to  be  called  by  the 
churchwardens,  with  consent  of  the  rector.  Stat.  58  G.  3,  c.  69, 
prescribes,  by  sect.  1,  what  notice  shall  be  given :  but  it  does  not  say 
who  shall  give  it ;  and,  even  as  to  the  right  of  presiding,  sect.  2  seems 
designedly  to  leave  the  point  unsettled.  So  does  stat.  1  &  2  W.  4,  c.  60, 
8.  30.  [Patteson,  J.  It  should  seem,  from  the  ecclesiastical  authori- 
ties, that  the  rector  has  a  right  to  preside.]  That  may,  perhaps,  be  so 
in  his  church,  ratione  loci ;  and  the  same  principle  may  apply  to  a  ves- 
try room.  Stat.  7  W.  4  &  1  Vict.  c.  45,  s.  3,  prescribes  that  no  notice 
of  a  vestry  shall  be  fixed  on  the  church  door,  unless  it  be  signed  by  a 
churchwarden  or  overseer,  or  the  rector,  vicar,  or  curate :  it  does  not 
assign  to  any  of  these  parties  the  right  of  giving  particular  notices. 
The  rector  would,  in  effect,  have  the  power  of  almost  governing  the  whole 
election,  if  he  could,  by  a  previous  notice,  select  any  place  that  he  chose 
for  adjournment.  And  this  would  be  the  less  desirable  because  in  most 
parishes,  and  this  among  them,  the  rector  has  the  absolute  nomination 
of  one  churchwarden :  which  is  a  right  existing,  as  Lord  Holt,  (a)  seems 
to  think,  by  custom  only,  the  common  law  not  regarding  the  eighty-ninth 
canon  of  1603.(6)  If  he  is  to  be  chairman,  under  stat.  58  G.  8,  c.  69, 
s.  2,  he  is  also  to  have  a  casting  vote  in  case  of  equality  of  votes,  by  the 

(a)  The  Churckwardetu  of  Northampton's  Cate^  Carth.  118.     See  AnorL,  1  Vent.  267 ; 
1  BU.  Com.  88 ;  Prideaux  on  Churchwardens,  p.  66,  note  (2),  lOth  ed. 
(6)  See  1  Gibson's  Codex,  216  (2d  ed.),  Ut  ix.  c.  16,  and  note  (/). 
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words  of  the  section ;  and  might  thus,  in  effect,  nominate  all  the  church- 
wardens. And,  if  he  has  the  power  of  adjournment  now  contended  for, 
it  is  difficult  to  see  how  the  same  power  could  be  denied  to  the  chairman 
of  any  meeting,  or,  on  principle,  to  the  Speaker  of  either  house  of  par- 
liament. The  question  of  convenience  or  inconvenience  is  most  fitly 
decided  upon  by  the  meeting  itself.  The  difficulty  supposed,  as  to  divi- 
sions upon  successive  preliminary  questions  in  infinitum,  never  could 
arise.  From  the  nature  of  the  proceeding,  the  preliminary  question  as 
to  adjourning  must  be  decided  at  once,  and  on  the  spot.  The  sugges- 
tion as  to  Lord  Ellbnborough's  meaning  in  Rex  v.  The  Commissart/  of 
the  Bishop  of  Winchester,  7  East,  573,  cannot  be  supported.  He  must 
have  meant,  not  that  the  churchwarden  had  not  been  sworn  in  as  church- 
warden, but  that  he  had  no  right  to  be  chairman  at  all ;  which  was  shown 
by  the  party  not  being  sworn  in  as  such  chairman.  And  Lord  Ellenbo- 
B0U6H  adds,  as  a  consequence,  that  the  election  was  '^  under  the  control 
of  the  electors  themselves;*'  and  the  Court  granted  a  mandamus  to  give 
effect  to  an  election  so  controlled.  No  such  consequence  could  have  fol- 
lowed from  considering  the  chairman's  title  incomplete  merely  because 
he  had  not  been  sworn  in  as  churchwarden.  Perhaps,  indeed,  the  rule 
contended  for  on  the  other  side,  that  a  duty  thrown  on  a  public  officer 
must  be  discharged  by  him  upon  the  mere  fact  of  his  being  fully  in  such 
office,  may  be  true  in  the  case  of  defined  and  recognised  corporate  officers ; 
but  it  can  extend  no  further.  [Patteson,  J.  Lofd  Ellenborough 
seems  to  me  to  assume  that  the  churchwarden,  like  any  other  officer,  had 
no  right  of  presiding  till  sworn :  I  think  he  must  have  meant  sworn  as 
churchwarden,  not  as  chairman.]  He  rather  appears  to  be  distinguishing 
the  case  where  there  is  a  sworn  officer  from  the  case  where  there  is  none ; 
in  the  latter  case,  he  considers  the  electors  to  have  the  control. 

Cur.  adv.  vult. 

In  the  second  case,  the  rule  nisi  was  for  a  mandamus  to  Robert  Hedger, 
Esquire,  and  three  other  justices  for  Surrey,  acting  in  and  for  the  East- 
em  half  hundred  of  Brixton,  to  hold  a  petty  session,  and  receive  thereat, 
from  the  vestry  clerk  of  St.  Mary,  Lambeth,  the  list  of  the  names  of 
persons  nominated  by  the  inhabitants  of  each  of  the  four  districts  or 
liberties  of  the  said  parish,  in  vestry  assembled  on  Easter  Tuesday  last 
(1840),  to  serve  the  office  of  overseers  of  the  poor  of  that  parish ;  and  to 
select  and  appoint  therefrom  four  persons  to  serve  the  said  office,  or  to 
make  such  selection  and  appointment  from  the  list  delivered  to  them  by 
the  said  vestry  clerk  at  a  petty  session  held  by  the  said  justices  on  27th 
April  last,  of  the  persons  nominated  for  the  purpose  aforesaid  at  the 
said  vestnr. 

The  affidavits  in  support  of  the  motion  stated  the  transactions  before 
the  vestry  meeting,  and  the  proceedings  in  vestry  as  to  the  appointment 
of  churchwardens,  as  they  are  detailed  above.  The  following  facts  were 
added. 

After  the  above  mentioned  proceedings  as  to  churchwardens,  the  ves- 
try went  on  to  the  business  of  nominating  four  householders  out  of  each 
district  of  the  parish,  which  consists  of  four,  to  be  returned  to  the  jus- 
tices of  the  county  in  petty  sessions,  for  the  appointment  therefrom  of 
four  to  be  overseers  of  the  poor  for  the  parish.  Four  persons  were  pro- 
posed, by  a  single  motion,  for  the  district  called  the  Bishop's  Liberty, 
and  the  proposal  was  seconded ;  and  four  other  names  were  in  the  same 
manner  proposed  and  seconded,  in  opposition  to  them.     The  proposal  in 
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each  case  was,  in  terms,  that  the  foar  parties  named  should  *^be  nomi- 
nated by  the  inhabitant  rate  payers  of  the  Bishop's  Liberty  then  present 
in  vestry,  to  serve  the  office  of  overseer."  On  a  show  of  hands,  the  four 
first  proposed  were  declared  to  have  a  majority;  whereupon  a  poll  was 
demanded ;  and  the  rector,  without  consulting  the  vestry,  or  the  inhabit- 
ants present  whose  votes  had  been  given,  granted  a  poll,  to  be  taken  at 
the  same  time  and  place  as  the  poll  for  churchwardens.  The  proposer 
and  seconder  of  the  first  four  candidates  protested  against  the  rector's 
granting  a  poll  of  his  own  authority,  and  fixing  the  time  and  manner  of 
holding  it,  and  alleged  that  the  granting  of  any  poll  for  overseers  was 
contrary  to  the  local  act,  (a)  which,  they  said,  gave  the  right  of  nomina- 
tion to  the  inhabitant  rate  payers  then  assembled  in  vestry.  The  rector 
persisted  in  asserting  his  right,  and  refused  to  put  any  question  on  the 
subject.  Precisely  similar  proceedings  took  place  on  the  nominations 
for  the  other  three  districts ;  and  it  was  deposed,  that  a  large  majority 
of  the  rate  payers  "  loudly  declared  their  dissent'*  from  the  rector's  pro- 
ceedings as  to  the  polls. 

The  polls  were  taken,  on  Wednesday,  April  22d,  and  the  two  follow- 
ing days,  at  the  church  porches.  Several  rate  payers  made  formal  pro- 
tests to  the  rector  against  such  polls  being  taken.  In  two  of  the  liberties, 
all  the  candidates  rejected  on  the  show  of  hands  were  elected  on  the 
polls ;  in  the  two  other  liberties  the  result  on  the  polls  was  the  same  as 
that  on  the  show  of  hands.  The  party  opposed  to  the  rector's  proceed- 
ings applied  to  Mr.  Hedger  and  the  other  justices  now  made  defendants, 
to  select  the  overseers  from  a  list  comprising  the  names  only  of  those 

(a)  Stat  50  G.  8,  c.  xix.,  local  and  personal,  pubUe,  *<for  better  assessing  and  collecting 
the  poor  and  other  rates,  in  the  parish  of  Lambeth,  in  the  county  of  Surrey ;  and  regu- 
lating the  poor  thereof."  Sect.  11  is  as  follows :  "And  whereas  the  said  parish  of  Lam- 
beth is  divided  into  four  districts  or  liberties,  which  are  called  the  Bishop's  Liberty,  the 
Prince's  Liberty,  the  Marsh  and  Wall  Liberty,  and  the  Vauxhall,  Stockwell,  and  Dean 
and  Chapter  Liberty :  and  the  inhabitants  of  each  of  the  said  districts  or  liberties  in 
yestry  assembled  have  of  late  years  been  used  and  accustomed  to  nominate  four  persons 
being  substantial  householders  resident  in  the  said  district  or  liberty,  as  persons  fit  to  be 
overseers  in  and  for  the  said  parish,  and  a  list  of  the  sixteen  persons  so  nominated  has 
afterwards  been  given  in  to  the  justices  acting  in  and  for  the  Eastern  half  hundred  of 
Brixton,  in  the  said  county  of  Surrey,  at  their  petty  session  then  next  ensuing,  which 
justices  at  such  session  have  been  used  to  appoint  one  out  of  each  of  the  four  persona  so 
nominated  by  each  district  or  Uberty  respectively,  to  be  an  overseer  in  and  for  the  said 
parish :  And  whereas  it  is  expedient  that  the  mode  of  choosing  and  nominating  overseers, 
should  be  adopted  in  manner  as  is  hereafter  mentioned,  and  that  the  number  of  overseers 
should  be  increased  from  four  to  eight :  And  whereas  it  would  tend  to  the  better  manage- 
ment of  the  said  poor  if  one  half  of  the  overseers,  to  be  hereafter  appointed,  were  to  go 
out  of  office  half-yearly,  the  other  half  remaining  being  conversant  in  the  affairs  of  the 
said  parish  and  in  the  office  of  overseer :  Be  it  therefore  enacted,  That  on  the  Easter 
Tuesday  next  after  the  passing  of  this  act,  and  so  in  like  manner  on  the  Easter  Tuesdaj 
in  each  and  every  succeeding  year,  the  inhabitant  of  each  of  the  eaid  dUtriett  or  liberties 
of  the  said  parish  of  Lambeth  being  rated  to  and  paying  the  poor  rate,  thaU  in  vestrg  as- 
tembUdf  or  the  major  part  of  them  then  present,  nominate  four  substantial  housekeepers 
residing  within  the  said  district  or  liberty,  for  and  by  which  they  shall  be  so  nominated, 
to  serve  the  office  of  overseers  of  the  poor  of  the  said  parish :  and  the  vestry  clerk  of  the 
said  parish,  shall  cause  a  list  of  the  names  of  the  persons  so  nominated  by  the  said  four 
districts  or  liberties  to  be  made,  which  list  shall  distinctly  set  forth  the  several  districts 
or  liberties  by  and  for  which  each  of  the  said  persons  has  been  respectively  nominated  in 
manner  aforesaid,  and  shall  deliver  such  list  to  the  justices  of  the  peace  acting  in  and  for 
the  Eastern  half  hundred,"  &e.,  **at  their  next  ensuing  petty  session,  or  any  other  to  be 
thereafter  held  :  and  the  said  justices  at  their  said  petty  session,  or  so  soon  after  as  may 
be,  or  any  two  of  them,  shall,  and  they  are  hereby  authorized  and  required  to  select  and 
choose  from  such  list  four  persons,  to  wit,  one  out  of  the  four  persons  nominated  by  and 
ft»r  each  district  or  liberty  respectively,  and  shall  by  writing  under  their  hands  and  seals, 
appoint  the  four  persons  so  by  them  selected  and  chosen  to  be  overseers  of  the  poor  of 
the  said  parish,"  &c. 
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who  had  majorities  on  the  show  of  hands;  but  thej  refused  to  do  so,  and 
said  that  they  should  appoint  from  another  list  returned  by  the  rector 
according  to  the  result  of  the  polls.  The  affidavits  stated  that  it  had  not, 
within  the  recollection  of  the  deponents,  been  the  practice  to  take  polls 
on  the  nomination  of  overseers,  until  the  preceding  year,  when  a  poll  was 
granted,  the  legality  of  which  was  still  under  litigation.  And  that,  on 
former  occasions  within  the  deponent's  recollection,  the  rate  payers  had 
always  voted,  on  such  nomination,  by  single  votes;  whereas,  in  this 
instance,  the  votes  had  been  taken  ^^by  pluralities,  according  to  the 
amount  of  rate  imposed"  on  each  voter,  in  the  mode  prescribed  by  Sturges 
Bourne's  Act,  58  G.  3,  c.  69,  s.  S. 

The  affidavits  in  answer,  by  the  rector  and  other  persons,  contradicted 
the  affidavits  in  support  of  the  rule  in  various  points,  and  stated  that  all 
the  persons  making  them,  except  one,  had  voted  at  the  polls,  and  several 
of  them  had  in  other  respects  taken  active  parts  in  the  proceedings  there. 
That,  on  the  show  of  hands,  the  names  had,  contrary  to  the  rector's  de- 
clared opinion,  been  proposed,  not  individually,  but  in  lists  of  four  each. 
That  the  parish  contains  above  100,000  inhabitants,  and  more  than 
10,000  rate  payers,  many  of  whom  reside  at  the  distance  of  five  miles 
from  the  Boys'  school  at  Lambeth  Green.  That  (according  to  the  rec- 
tor s  belief)  more  qualified  persons  than  the  school  room  would  hold  were 
desirons  of  voting  on  the  nomination.  That,  since  the  passing  of  stats. 
58  G.  3,  c.  69,  and  59  G.  3,  c.  85,  it  has  been  the  invariable  usage 
(except  on  three  occasions,  when  much  tumult  ensued  (a))  to  take  the 
poll  at  the  church  porches,  of  which  there  are  four.  That  great  incon- 
venience (which  the  affidavits  pointed  out)  would  have  resulted  from  a 
chuige  of  the  practice  on  this  occasion.  That  on  the  show  of  hands  the 
voters  were  mixed  with  a  mass  of  other  persons  in  the  vestry  room,  and 
there  was  no  opportunity  of  distinguishing  whether  one  fourth  part  of 
those  who  held  up  their  hands  were  rated  inhabitants  of  the  district  for 
which  they  voted;  and  that  unqualified  persons  did  in  fact  hold  up  their 
hands. 

Sir  Jl  Campbell^  Attorney  General,  and  Swann^  showed  cause.  The 
objections  taken  in  the  former  case  apply  to  this  also,  and  need  not  be 
dwelt  apon.  But  here  two  additional  ones  arise.  First :  That  under 
Btat.  50  G.  3,  c.  xix.  (local  and  personal  public  {b) )  s.  11,  persons  to  be 
eligible  by  the  justices  as  overseers  must  be  nominated  by  the  rate  payers 
*^in  vestry  assembled,  or  the  major  part  of  them  then  present;''  and 
therefore  a  poll  cannot  be  appointed  for  a  different  time  and  place.  The 
term  ^^  nominate,"  here  used,  does  not  introduce  any  exception  to  the 
ordinary  rule  of  parish  elections.  ''Nominating,"  in  a  popular  assembly, 
is  electing  by  a  majority.  Then,  in  the  absence  of  any  special  restric- 
tion, the  right  to  demand  a  poll  is,  ''  by  the  common  law,  an  incident  to 
the  popular  election  of  a  person  to  an  office ;"  Campbell  v.  Maundy 
5  A.  &  £•  865,  880.  The  local  act,  in  this  case,  contains  no  expression 
calculated  to  restrain  the  ordinary  right;  the  recital  of  sect.  11  implies 

(a)  One  of  the  affidants  stated  as  a  reason  for  not  taking  the  poU  in  the  Boy's  school 
room,  that  it  had  been  usual  for  the  collectors  of  rates  to  receive  as  much  as  1000/.  during 
the  poU  on  a  parochial  election,  fh)m  persons  qualifying  themseWes  to  vote  by  payment 
«f  rales  preTioosly  demanded,  and  that  in  consequence  of  the  tumult  which  had  prevailed 
«  one  of  the  occasions  when  an  election  was  held  in  the  school  room,  the  collectors  had 
stated  afterwards  that  they  could  not  be  answerable  for  the  safety  of  moneys  they  might 
receiye  at  such  elections,  unless  another  place  were  appointed. 

(6)  P.  84,  note  (a),  ant^. 
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that  the  elections  have,  up  to  that  time,  been  conducted  in  the  usual  man- 
ner ;  and  the  enacting  part  does  not  introduce  any  express  qualification, 
except  that  the  inhabitants  nominating  shall  be  persons  **  rated  to  and 
paying  the  poor  rate."  The  construction  argued  for  on  the  other  side 
would  limit  the  right  to  those  who  happened  to  be  in  the  room  when 
the  show  of  hands  was  called  for,  though  no  room  could  contain  all  who 
might  wish  to  vote.  A  peculiar  difficulty  arises  where  the  inhabitants  of 
four  districts  are  assembled  in  one  room,  to  vote  respectively  for  the 
officers  of  their  own  districts.  No  good  reason  can  be  assigned  for  the 
regulation  suggested ;  and  the  expressions  from  which  it  is  to  be  collected 
ought  to  be  very  strong.  The  poll  is,  legally,  a  continuation  of  the  ves- 
try, and  the  voters  are  "then  present"  within  the  meaning  of  the  act. 
The  motion  for  a  mandamus  to  receive  the  lists,  as  of  persons  nominated, 
is  at  all  events  wrong:  if  any  mandamus  were  granted,  it  should  be  for 
a  nomination.  None  has  yet  taken  place  if  the  poll  is  irregular ;  for 
when  a  poll  was  demanded  the  show  of  hands  became  null ;  Anthony 
V.  SegeVy  1  Hag.  Ca.  Cons.  Court,  913.  And  the  proposal  by  lists  was 
improper;  Rex  v.  Player^  3  B.  &  Aid.  707,  cited  by  Alderson,  B.,  in 
Campbell  v.  Maund,  5  A.  &  E.  875.  [Lord  Denman,  C.  J.  We  have 
held  differently  where  a  given  number  was  to  be  elected ;  Regina  v. 
Brightwell,  10  A.  &  E.  171.]  Secondly,  it  is  objected  that  the  rate  pay- 
ers were  allowed  plurality  of  votes  according  to  stat.  68  G.  3,  c.  69. 
But  that  statute,  sect.  3,  modifies  the  prior  local  act,  and  alters  the  right 
of  voting,  there  being  no  usage  or  enactment  which  brings  this  vestry 
within  the  saving  of  sect.  8 ;  Rex  v.  The  Churchwardens  of  St.  JameSj 
Clerkenwell,  1  A.  &  E.  317.] 

Sir  JF.  Pollock  and  Q-.  Hayes^  contri.  No  poll  ought  to  have  been 
taken.  The  nomination  should  have  been  concluded  at  the  original  meet- 
ing ;  and,  if  so,  the  question  as  to  plurality  of  votes  is  immaterial.  By 
the  words  of  the  local  act,  ^'  the  inhabitants"  of  each  of  the  districts, 
^^in  vestry  assembled,"  that  is,  so  many  from  each  district  as  attend, 
"or  the  major  part  of  them  then  present,'*  shall  ^*'  nominate.**  That  is 
made  as  much  the  business  of  the  then  present  meeting  as  the  nomina- 
tion of  a  chairman ;  and,  when  the  rector  had  found,  on  the  show  of 
hands,  that  one  set  of  candidates  had  a  majority,  the  proceeding  should 
have  been  closed  instanter.  Under  Sir  J.  Hobhouse's  Act,  1  &  2  W.  4, 
c.  60,  s.  14,  the  nomination  of  inspectors  is  a  distinct  proceeding  from 
the  election  of  vestrymen,  and  must  be  brought  to  a  conclusion  immedi- 
ately.(a)  [Patteson,  J.  A  decision  by  show  of  hands  appears  strange, 
when  the  inhabitants  of  four  districts  are  present,  each  to  vote  exclu- 
sively in  respect  of  their  own  district.]  As  to  plurality  of  votes,  if  the 
construction  given  by  the  prosecutors  to  sect.  11  of  the  local  act  be  cor- 
rect, this  is  a  case  within  sect.  8  of  stat.  58  G.  8,  c.  69.  [Sir  J.  Camp* 
hell,  Attorney  General.  The  inspectors,  under  Sir  J.  Hobhouse's  Act, 
have  functions  to  perform  immediately,  in  the  election  of  vestrymen : 
therefore  it  is  necessary  that  their  nomination  should  be  completed  at 
once.]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day,  (June  Ist,)  delivered  judg- 
ment in  both  cases. 

The  proper  place  for  the  election  of  churchwardens  is  some  convenient 
place  within  the  precincts  of  the  church ;  and  the  rector  is  the  proper 
person  to  preside,  as  of  common  right,  and  as  owning  the  freehold  of  the 

(a)  See  Regina  y.  The  Vestrymen,  ^e.y  of  SU  Paneras,  11  A.  &  £.  16. 
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ehnrcb.  And  churchwardens  are  so  far  ecclesiastical  officers,  that  the 
rector  is  entitled  to  interfere  in  bringing  them  into  existence.  The  cases 
confirm  this  opinion ;  and  a  further  sanction  is  given  to  it  by  stat.  58  G. 
3,  c.  69,  which  does  not  profess  to  confer  this  right  on  the  rector,  nor 
use  language  declaratory  of  it,  but  assumes  and  recognises  his  possession 
of  it  by  enacting,  in  sect.  2^,  that,  ^'  in  case  the  rector"  '^  shall  not  be 
present,"  the  meeting  shall  nominate  a  chairman. 

Assuming,  then,  that  he  possesses  this  right,  the  question  now  is,  what 
powers  he  has  by  statute,  and  whether  he  has  exercised  his  functions 
according  to  law.  Stat.  68  G.  3,  c.  69,  s.  1,  requires  notice  of  the  ves- 
try to  be  given,(a)  but  does  not  say  who  is  to  give  it.  We  are  of  opi- 
nion that  the  rector  is  the  fit  person ;  he  is  at  the  head  of  the  parish  for 
this  purpose ;  and  in  the  present  case  he  was  to  nominate  one  church- 
warden at  the  vestry.  Then,  the  meeting  being  held  and  a  show  of 
hands  taken,  some  one  was  to  declare  on  whom  the  nomination  had  fallen. 
Who  was  to  do  that  ?  Not  the  body  of  the  parishioners  who  had  made 
the  nomination,  nor  the  old  churchwardens,  but  the  person  presiding  at 
the  vestry,  namely,  the  rector. 

A  poll  is  then  demanded :  and  it  is  demandable  as  of  right ;  and  the 
president  of  the  meeting  is  the  person  to  grant  it.  In  the  absence  of 
other  business,  the  poll  should  be  taken  immediately :  if  time  does  not 
allow  of  that,  there  must  be  an  adjournment  for  the  purpose.  Then,  who 
is  to  direct  the  adjournment  ?  It  is  suggested  that  a  majority  of  the 
voters  should  do  so.  But  how  is  the  majority  to  be  ascertained  in  so 
large  a  constituency  ?  And  what  is  the  situation  of  parties  if  the  ma- 
jority present  decide  against  adjournment  so  as  to  leave  no  time  for  a 
considerable  part  of  the  rate-payers  to  vote  ?  Setting  aside  the  incon- 
venience that  might  arise  if  a  majority  of  the  parishioners  could  determine 
the  point  of  adjournment,  we  think  that  the  person  who  presides  at  the 
meeting  is  the  proper  individual  to  decide  this.  It  is  on  him  that  it  de- 
volves,  both  to  preserve  order  in  the  ^meeting,  and  to  regulate  the  pro- 
ceedings so  as  to  give  all  persons  entitled  a  reasonable  opportunity  of 
voting.  He  is  to  do  the  acts  necessary  for  these  purposes  on  his  own 
responsibility,  and  subject  to  the  being  called  upon  to  answer  for  his 
conduct  if  he  has  done  anything  improperly. 

It  is  urged  that  the  rector  ought  not  to  preside,  because  he  has  the 
nomination  of  one  churchwarden,  and,  as  chairman,  he  would  have  a 
casting  vote,  which  might  enable  him,  indirectly,  to  nominate  a  second. 
But  it  is  clear  that,  as  a  parishioner,  he  plight  give  a  vote  deciding  the 
nomination  :  and,  if  it  be  inconvenient  that  he  should  have  the  power  in 
question,  the  legislature  should  have  provided  against  it ;  but  that  has 
not  been  done. 

The  case  of  Starwhton  v.  Reynolds,  2  Str.  1045,  S.  C,  Ca.  K.  B. 
temp.  Hardw.  274,  Fortescue,  168,  is  a  good  authority,  but  should  not 
be  pressed  to  the  extent  to  which  the  argument  in  support  of  this  rule 
would  carry  it.  As  it  has  been  explained,  it  does  not  decide  that  the 
rector  may  not  adjourn  the  meeting,  but  only  that,  if  he  has  done  it  so 
as  to  disturb  the  proceedings,  the  Court  will  interfere. 

The  case  of  the  overseers  {Regina  v.  Medger  and  Others)  is  nearly 

the  same,  except  for  the  provisions  of  the  local  act.     We  are  of  opinion 

that  the  words  'Hhen  present,"  in  stat.  50  G.  3,  c.  xix.  s.  11,  do  not 

confine  the  right  of  nomination  to  persons  actually  present  at  the  first 

(a)  See  Btat.  7  W.  4  and  1  Vict  o.  45,  s.  8. 
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meeting,  any  more  than  such  words  would  prevent  voters  from  coming 
in  during  a  poll.  As  to  the  word  "nominate,"  it  is  the  proper  expression 
in  this  case,  as  the  inhabitants  of  the  district  do  not  elect,  but  merely 
fix  upon  persons  whose  names  are  to  be  laid  before  the  justices.  We 
granted  a  rule  on  this  point  rather  from  anxiety  to  avoid  any  collision 
with  the  case  of  Regina  v.  The  Ve^trymen^  ^c,  of  St.  PancraSy  11  A. 
k  E.  15,  than  from  anv  doubt  which  we  entertained.  But  in  that  case 
it  was  necessary  that  the  inspectors  should  be  "nominated''  before  the 
election  of  vestrymen  was  proceeded  in  ;  here  no  such  necessity  exists ; 
and  therefore  the  word  need  not  have  the  same  effect.  The  rules  must 
be  discharged. 

Rules  discharged. 

Sir  F.  Pollock^  on  a  subsequent  day  of  the  term,(a)  submitted  to  the 
Court  that  their  judgment  in  Regina  v.  Hedger  had  not  decided  the 
question  as  to  plurality  of  votes.  He  admitted  that,  by  that  judgment, 
a  mandamus  could  not  go,  requiring  the  justices  to  act  upon  the  list  car- 
ried on  the  show  of  hands  ;  but  he  urged  that,  if  the  votes  were  impro- 
perly taken  at  the  poll,  no  good  list  was  returned  at  that  time.  He 
therefore  moved  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  rector  and  churchwardens,  to  convene  another  vestry  for  the 
purpose  of  nominating  persons  to  be  returned  as  fit  to  serve  the  oflSce  of 
overseer  ;  but  he  stated  that  he  did  not  wish  to  take  a  rule  if  the  Court 
had  no  doubt  on  the  point. 

Cur.  adv.  vulL 

LiTTLEDALB,  J.,  in  the  same  term,  June  16th,  said  that  no  rule  would 
be  granted. 

Rule  refused. 
(a)  Jane  12U&.    Before  litiledAle,  Paiteson,  and  WilUama,  Js. 


The  QUEEN  against  COLBECK  and  Others.— p.  161. 

Under  etat.  9  G.  1,  e.  7,  s.  8,  and  stat.  4  &  6'W.  4,  c.  76,  s.  81,  the  sessions  oannot  en- 
tertain an  appeal  against  an  order  of  removal  where  the  notice  of  appeal  and  statement 
of  grounds  are  given,  not  by  the  parish  officers,  but  by  individual  rate  payers,  stating 
themselves  to  be  aggrieved  by  the  order. 

On  appeal  against  an  order  of  two  justices,  whereby  Ann  Hope  and 
her  three  children  were  removed  from  the  township  of  Cozhoe,  in  the 
county  of  Durham,  to  the  town'khip  of  Black  Callerton,  in  Northumber- 
land, the  sessions  confirmed  the  order,  subject  to  a  case. 

The  case  stated  facts,  raising  the  question  as  to  the  settlement  of  the 
paupers  ;  and  it  then  set  forth  a  notice  of  appeal,  signed  by  James  Col- 
beck  and  two  others,  the  three  being  inhabitants  and  rate  payers  in  the 
township  of  Black  Callerton,  which  had  been  served  on  the  overseers  of 
the  respondent  township.  The  notice  commenced  as  follows.  *'  To  the 
churchwardens,"  &c.  "Take  notice  that  we  the  undersigned,  James  Col- 
beck,  Michael  Carins,  and  John  Reay,  being  three  of  the  inhabitants 
and  persons  assessed  for,  and  paying,  the  rates  made  for  the  relief  of  the 
poor  of  the  township  of  Black  Callerton,  in,*'  &c.,  "and  being  persons 
aggrieved  by  the  order  of  removal  hereinafter  mentioned,  do  intend,  at 
the  next  quarter  sessions,"  &c.,  "  to  commence  and  prosecute  an  appeal 
against  an  order,"  &c.,  "and  that  the  following  is  the  ground  of  such 
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appeal."  Then  followed  a  denial  of  the  settlement  in  Black  Gallerton. 
The  case  added,  that  no  other  statement  of  the  grounds  of  appeal  was 
sent  or  delivered  to  the  respondents. 

The  questions  for  the  opinion  of  the  Court  were  : — ^First,  whether,  as 
no  notice  of  appeal,  and  no  statement  of  the  grounds  of  any  appeal,  were 
sent  or  delivered  by  the  overseers  or  guardians  of  the  township  of  Black 
Gallerton  to  the  overseers  of  the  respondent  township,  the  appellants 
were  entitled  to  be  heard  in  support  of  their  said  notice  of  appeal,  and 
the  statements  of  the  grounds  of  such  appeal  therein  contained.  Second- 
ly, as  to  the  settlement  in  the  respondent  parish. 

Granger  and  Redley  appeared  in  support  of  the  order  of  sessions ; 
but  the  Court  called  on 

Cresswell  and  Otter^  against  the  order  of  sessions.  An  individual 
rate-payer  is  aggrieved  by  an  improper  removal  to  his  parish,  and  has 
the  right  of  appeal.  Stat.  13  &  14  Car.  2,  c.  12,  s.  2,  gives  an  appeal, 
in  the  case  of  orders  made  upon  the  settlements  there  created,  to  '^  all 
such  persons  who  think  themselves  aggrieved  by  any  such  judgment  of 
the  said  two  justices."  Again,  in  the  case  of  settlements  under  stat.  3 
fc  4  W.  &  M.  c.  11,  sect.  9  enacts,  "  that  if  any  person  or  persons  shall 
find  him,  her,  or  themselves  aggrieved  by  any  determination,  which  any 
justice  or  justices  of  the  peflce  shall  make  in  any  of  the  cases  abovesaid, 
die  said  person  or  persons  shall  have  liberty  to  appeal  to  the  next  gene- 
ral quarter  sessions."  This  power  of  appeal  is  no  where  directly  taken 
away  ;  and  it  cannot  be  indirectly  withdrawn  by  stat.  4  &;  5  W.  4,  c.  76, 
merely  because  sect.  81  enacts  that,  '4n  every  case  where  notice  of  i^- 
peal  against  such  order  shall  be  given,  the  overseers  or  guardians  of  the 
parish  appealing  against  such  order,  or  any  three  or  more  of  such  ^ar- 
dians,  shall,  with  such  notice,"  or  fourteen  days  before  the  sessions, 
*'  send  or  deliver  to  the  overseers  of  the  respondent  parish  a  statement 
in  writing  under  their  hands  of  the  grounds  of  such  appeal ;  and  it  shall 
not  be  lawful  for  the  overseers  of  such  appellant  parish  to  be  heard  in 
support  of  such  appeal  unless  such  notice  and  statement  shall  have  been 
so  given  as  aforesaid  ;"  and  that  neither  the  respondent  nor  the  appellant 
"parish"  shall  go  into  evidence  of  grounds  of  removal  or  appeal  not  set 
forth  in  the  order,  examination,  or  statement.  In  Rex  v.  The  Justices 
of  Denbighshire^  1  B.  &  Ad.  616,  an  order  of  removal  was*  directed  to 
the  churchwardens  and  overseers  of  a  parish  which  had  no  overseers  for 
the  whole  parish,  bui;  was  divided  into  townships,  each  maintaining  its 
own  poor,  and  having  one  overseer ;  on  appeal  by  three  inhabitants  of  a 
township  to  the  overseer  of  which  the  pauper  bad  been  delivered,  the 
sessions  quashed  that  order ;  and  this  Court  refused  a  certiorari  for  the 
purpose  of  quashing  the  order  of  sessions.  [Lord  Denman,  C.  J.  In 
that  case  there  were  no  parish  ofScers  who  could  appeal.]  But  the 
township  had  an  overseer.  In  Rex  v.  Hartfield^  Carth.  222,  it  was  held 
that  the  pauper  himself  might  appeal ;  though  it  has  been  said  to  be 
unimportant  to  the  pauper  where  he  is  maintained,  an  objection  inappli- 
cable to  inhabitants.  [Williams,  J.  Stat.  9  G.  1,  c.  7,  s.  8,  requires 
notice  of  appeal  to  be  given  "by  the  churchwardens  or  overseers  of  the 
poor  of  such  parish  or  place,  who  shall  make  such  appeal."]  It  is  true 
that  those  words  appear  to  make  the  interference  of  the  parish  officers 
necessary,  so  far  at  least  as  notice  is  concerned ;  yet  ip  Rex  v.  Tlie  Jus- 
tices of  Denhighshircy  1  B.  &  Ad.  616,  an  appeal  by  inhabitants  was 
sustained.     It  follows  that  the  words  of  stat.  4  &  5  W .  4,  c.  76,  s.  81, 
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which  are  not  more  restrictive  than  those  of  stat.  9  G.  1,  c.  7,  s.  8,  do 
not  limit  the  right  of  the  inhabitants  to  appeal.  It  would  be  going  very 
far  to  take  away  a  right  of  appeal,  given  in  express  words,  by  mere  in- 
ference from  the  language  of  a  clause  prescribing  a  notice.  In  Rex  v. 
The  Justices  of  Denbighshire^  Lord  Tenterden  said  that  the  course  be- 
came "necessary  under  the  circumstances."  Stat.  9  6.  1,  c.  7,  s.  8,  is 
therefore  not  peremptory.  Rex  v.  The  JiLstices  of  Cumberland^  1  B. 
&;  C.  64,  shows  that  this  Court  will  be  scrupulous  as  to  limiting  the  right. 
Abbott,  C.  J.,  said  there,  "I  think  that  we  cannot  by  inference  exclude 
the  operation  of  the  appeal  clause  of  this  act.*'  Sect.  81  of  stat.  4  &  5 
W.  4,  c.  76,  may  be  explained  by  applying  it  only  to  cases  where  the 
question  arises  between  the  two  parishes.  The  case  here  does  not  state 
that  the  appellant  township  had  either  churchwardens,  overseers,  or 
guardians.  An  overseer  might  possibly  have  a  personal  interest  in  not 
objecting  to  the  removal ;  but  the  inhabitants  ought  not  to  be  prejudiced 
by  this.  There  would  often  nol^  be  time  to  obtain  a  mandamus  to  the 
overseer.  No  inconvenience  can  arise  from  allowing  this  appeal.  [Lord 
Denman,  G.  J.  There  might  be  as  many  appeals  as  inhabitants.]  That 
might  be  prevented  by  liability  to  costs ;  and  it  would  not,  perhaps,  be- 
come necessary  for  the  sessions  to  try  evenr  appeal  through.  [Lord 
Denman,  G.  J.  All  the  appeals  might  have  distinct  grounds.]  Then  it 
would  be  unjust  that  all  should  not  be  heard. 

Lord  DenmaNj  G.  J.  If  there  be  any  case  in  which  the  Gourt  would 
be  justified  in  extending  the  right  of  appeal  to  an  inhabitant,  it  certainly 
would  be  where  there  was  no  other  remedy.  That  was  the  case  in  Rex 
V.  The  Justices  of  Denbighshire^  1  B.  &  Ad.  616 :  whether  the  Gourt  did 
right  there  we  need  not  now  consider  ;  but,  if  the  appeal  had  not  been 
allowed,  the  whole  township  would  have  suffered.  But,  where  there  are 
parish  oflScers,  there  can  be  no  doubt  that  they  represent  the  parish  for 
the  purpose  of  giving  notice  of  appeal ;  otherwise  the  inconvenience 
would  be  monstrous :  for  every  individual  parishioner  might  appeal,  and 
on  different  grounds.  The  statutes,  especially  stat.  4  &  5  W.  4,  c.  76, 
appear  to  assume  that  the  parish  officers  represent  the  parish.  We  can- 
not suppose  that  they  will  neglect  their  duty :  if  they  should  do  so,  they 
would  be  amenable  to  the  Gourt. 

Littledale,  J.  I  am  of  the"  same  opinion.  Mr.  Nolan  says,  (a)  in 
his  Treatise  of  the  Poor  Laws,  "  The  parish  to  whom  the  removal  is 
made,  is  empowered  by  the  statutes  already  cited  to  appeal  against  it. 
But  it  has  been  determined,  that  the  party  who  is  removed  may  appeal, 
as  well  as  the  parish  ;**  for  which  he  refers  to  Rex  v.  Hartfield^  Garth. 
222.  It  is  reasonable  that  the  pauper  himself  should  have  the  power  of 
appeal ;  for  there  may  be  inconvenience  to  him  in  being  detained  in  a 
particular  parish,  or  he  may  be  aggrieved  by  being  sent  about  from  one 
to  the  other.  But  as  to  individual  parishioners,  it  appears  from  Weston^ 
Rivers  v.  St.  Peter* s^  Marlborough^  2  Salk.  492,  that  the  removal  should 
be  made  on  the  complaint  of  those  who  have  authority  to  represent  the 
parish.  Lord  Holt  there  says,  "a  complaint,  ex  officio^  from  one  not 
concerned,  is  nothing,  it  may  be  the  parish  are  willing  to  keep  him." 

Patteson,  J.     Stat.  9  G.  1,  c.  7,  s.  8,  is  of  itself  sufficient  to  show 

that  individual  parishioners  cannot  appeal.     I  think  Rex  v.  The  Justices 

of  Denbighshire,  I B.  &  Ad.  616,  is  not  applicable.     There  had  been, 

in  that  case,  a  decision  on  the  merits  by  the  sessions ;  after  which  this 

(a)  Vol.  ii.  p.  488  (4th  ed.). 
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Court  did  not  choose  to  interfere  by  certiorari.  Whether  they  were  right 
in  refusing  to  do  so  on  that  ground,  is  another  question  ;  but  that  was 
the  ground  of  their  refusal.  Even  supposing  that  stat.  &  G.  1,  c.  7,  s. 
8,  did  not  apply,  it  is  plain  that  the  legislature  recently  has  intended 
that  none  but  the  parish  ofiScers  should  appeal ;  for,  in  the  case  of  ap- 
peals by  individual  parishioners,  it  would  be  quite  impossible  to  work  the 
provisions  of  stat.  4  &  6  W.  4,  c.  76. 

WiLLLAMS,  J.  Those  two  statutes  make  it  necessary  that  the  ap- 
pellant party  should  represent  the  parish.  And  the  argument  from 
convenience  is  wholly  on  the  same  side,  more  especially  since  the 
incorporation  of  large  districts  has  been  prevalent. 

Order  of  sessions  affirmed. 


EVANS  against  REES.— p.  167. 

Defendant  obtained  a  yerdict  at  the  Spring  assizes,  1839,  and  died  afterwards,  and  before  • 
£aster  term,  1839.  In  that  term  plaintiff  moTed  for  a  new  trial,  and  the  Court,  haying 
taken  time  to  consider,  refused  the  rule  late  on  the  last  day  of  Easter  term.  Judgment 
was  signed  for  defendant  tweWe  days  after  the  end  of  Trinity  term,  1889;  costs  were 
taxed ;  and  the  allocatur  was  obtained  on  12  th  July,  1839,  immediately  upon  which  the 
entry  of  judgment  was  completed.  The  delay  was  accounted  for  partly  by  the  length 
of  time  requisite  for  preparing  the  bill  of  costs,  the  cause  being  heayy,  and  partly  by 
the  taxation  haying  been  suspended  by  a  summons  (which  was  discharged)  to  set  aside 
the  judgment  after  it  was  signed.  Defendant's  administratrix  sued  out  a  scire  facias 
for  execution,  returnable  20th  November,  1839,  but  was  served  on  19th  November,  1839, 
with  notice  of  allowance  of  a  writ  of  error.  On  11th  January,  1840,  she  obtained  a 
rale  to  enter  Judgment,  nunc  pro  tunc,  of  Trinity  term,  1889. 

Bnle  absolute ;  the  Court  considering  that  no  laches  was  imputable  to  defendant's  ad- 
ministratrix, and  that  the  delay  was  the  act  of  the  Court  (though  it  was  not  expressly 
sworn  that  the  administratrix  had  notice  of  the  motion  for  a  new  trial) :  and  that  the 
discretion  of  the  Court  was  not  limited  by  stat  17  C.  2,  o.  8,  s.  1. 

Sir  W.  W.  Follettj  in  last  Hilary  term,  11th  January,  1840,  obtained 
a  role  calling  on  the  plaintiff  ^'to  show  cause  why  the  defendant  should 
not  be  at  liberty  to  enter  judgment  in  this  cause  nunc  pro  tunc ;  and 
that  in  the  mean  time  proceedings  on  the  writ  of  error  in  this  cause  be 
stayed." 

By  the  affidavits,  it  appeared  that  this  was  an  action  of  replevin, 
tried  before  Colsridge,  J.,  at  the  Brecknockshire  Spring  assizes,  1839. 
The  trial  occupied  four  days ;  and  on  27th  March,  1839,  a  verdict  was 
found  for  the  defendant.  The  defendant  died  after  the  trial,  3d  April, 
1839,  and  before  the  commencement  of  Easter  term,  1839.  In  that 
term,  April  22d,  Evan%j  on  behalf  of  the  plaintiff,  moved  for  a  new  trial. 
The  Court  took  time  to  consider ;  and,  late  in  the  evening  of  the  last 
day  of  term,  May  8th,  1839,  delivered  judgment,  refusing  the  rule,  (a) 
On  10th  June,  1839,  the  London  agents  for  the  defendant  received,  from 
the  defendant's  attorneys  in  the  country,  the  briefs  and  papers,  with  a 
draft  of  the  bill  of  costs,  containing  fifty  sides  of  paper ;  and  it  became 
necessary  to  apply  to  the  country  attorneys  for  further  information 
before  the  bill  could  be  delivered  to  the  plaintiff's  agent.  This  informa 
tion  could  not  be  received  within  Trinity  term,  which  ended  12th  June, 
1839.     On  24th  June  judgment  was  signed  for  the  defendant,  (i)     The 

(a)  Evant  t.  Rua,  10  A.  &  £.  151. 

\b)  In  1  Williams  on  Executors,  711  (8d  ed.),  it  is  pointed  out  that  the  24th  June  was 
not  so  many  days  after  the  end  of  Trinity  term  as  the  number  of  days  of  Easter  term 
daring  which  the  Court  had  reserved  their  judgment  on  the  motion  for  a  new  triaL 
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parties  then  attended  the  Master  to  tax  costs;  when  the  plaintiff's  agent 
stated  that  he  intended  to  apply  to  set  aside  the  judgment.  The  Master 
thereupon  declined  proceeding  with  the  taxation :  and,  on  25th  June,  a 
summons  was  served,  on  behalf  of  the  plaintiff,  to  show  cause  before  a 
judge,  on  26th  June,  why  the  judgment  should  not  be  set-  aside.  On 
the  attendance  before  Patteson,  J.,  it  was  contended  that  the  judg- 
ment was  irregular,  the  defendant  having  died  and  no  scire  facias  having 
issued :  but  the  learned  Judge  dismissed  the  summons.  After  this  there 
were  several  meetings  for  taxation ;  and  the  allocatur  was  obtained  on 
12th  July,  1839 :  immediately  upon  which  the  defendant's  agent  had  the 
entry  of  the  judgment  completed  by  inserting  the  amount  of  the  allocatur. 
On  4th  November,  1839,  the  administratrix  of  the  defendant  sued  out  a 
scire  facias,  returnable  20th  November,  to  have  execution  on  the  judg- 
ment. On  19th  November  notice  was  served  on  the  defendant's  agent 
of  the  allowance  of  a  writ  of  error,  on  the  ground  that  defendant  had 
died  after  verdict  and  before  judgment,  and  judgment  had  not  been 
entered  up  within  two  terms  after  verdict.  Xhe  agent  for  the  defendant 
deposed  that  he  did  not  previously  know  that  there  was  any  irregularity 
in  this  respect,  or  that  the  plaintiff  intended  to  rely  on  any.  It  ap- 
peared also  that  the  country  attorney  had  been  detained  in  London  by 
pressing  business  from  7th  to  16th  May,  1839,  and  did  not  return  to  the 
country  till  18th  May ;  that  the  bill  for  costs,  owing  to  the  number  of 
witnesses,  could  not  be  completed  except  by  him ;  and  that  it  was  not 
completed  till  9th  June,  1839. 

In  answer,  affidavit  was  made  that  the  summons  was  dismissed  by 
Patteson,  J.,  on  a  statement,  on  the  part  of  defendant's  agent,  that  judg- 
ment had  been  signed  within  the  two  terms,  which  plaintiff's  agent  there- 
fore believed  at  tne  time  to  be  the  fact:  that  the  plaintiff's  agent  had 
often  informed  the  defendant's  agent  that  it  was  intended  to  bring  error 
as  soon  as  a  personal  representative  of  the  defendant  should  be  appointed : 
that  the  judgment  could  have  been  signed  at  any  time  during  Trinity 
term ;  and  that  the  costs  had  been  taxed  at  the  leisure  and  convenience 
of  the  defendant's  agents. 

Evans  and  E.  V.  Williams  now  showed  cause.  By  stat.  17  C.  2,  c. 
8,  s.  1,  if  judgment  be  entered  within  two  terms  after  verdict,  the  death 
of  either  party  between  verdict  and  judgment  shall  not  be  alleged  for 
error.  The  attempt  here  is  to  evade  the  restriction  which  the  statute 
contains,  by  entering  a  judgment  nunc  pro  tunc.  That  is  done  only 
where  the  delay  has  been  occasioned  exclusively  by  the  act  of  the  Court. 
Here  the  Court,  at  the  utmost,  caused  delay  only  till  the  8th  of  May, 
1839 :  all  the  delay  subsequent  is  owing  to  the  laches  of  the  administra^ 
trix.  Indeed,  it  may  be  questioned  whether  the  administratrix  has  not 
been  guilty  of  laches  by  dela^ng  to  enter  up  the  judgment  so  late  even 
as  to  the  oth  of  May.  For  it  does  not  appear  from  the  affidavits  that 
she  had  notice  of  the  application  to  the  Court ;  and,  if  she  had  not,  she 
was  not  bound  to  stay  proceedings,  as  in  the  case  of  a  rule  nisi  and 
notice.  Even  if  she  had  notice,  she  might  have  applied  to  enter  up  judg- 
ment de  bene  esse.  Further,  if  the  statute  is  not  to  be  relied  on,  the 
application  must  rest  upon  some  common  law  power  of  the  Court  to  enter 
judgment  after  the  death  of  the  party :  but  no  such  power  existed  be- 
fore the  statute ;  nor  do  the  New  Rules  aid ;  indeed,  they  expressly  do 
away  with  the  relation  of  judgments ;  Reg.  Gen.  Hil.  4  W.  4,  General 
Rules  and  Regulations^  3.  (a)     The  proviso  there,  that  the  Court  or  a 

(a)  5  B.  &  Ad.  ii. 
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Jadge  may  order  judgment  to  be  entered  nunc  pro  tunCy  applies,  in  con- 
formity with  the  law  before  the  mles,  only  wnere  the  delay  has  been 
caused  by  the  Court ;  Lanman  v.  Lard  Audley^  2  M.  &  W.  535 :  and 
Copley  Y.  Datfy  4  Taun.  702,  and  Latorenee  v.  Hodgson,  1  Y.  &  J.  868, 
show  that,  before  the  new  rules,  such  an  application  as  this  would  not 
have  been  granted.  Vaughan  v.  WiUon,  4  New  Ca.  116,  is  to  the  same 
effect  as  Lanman  v.  Lord  Audley.  It  is  true  that  in  Vaughan  y,  Wil- 
ion  it  appeared  on  affidavit  that  the  order  for  signing  judgment,  if  not 
rescinded,  would  interfere  with  the  rights  of  creditors :  but  some  vested 
rights  are  always  interfered  with  in  such  a  case.  There,  too,  the  laches 
had  been  of  two  days  only.  Doe  dem.  Taylor  v.  Oriapj  7  Dowl.  P.  C. 
584,  is  to  the  same  effect,  and  is  the  stronger  from  the  circumstance  that 
the  learned  Judge  who  refused  the  application  clearly  imputed  unfair 
concealment  to  the  party  against  whom  it  was  made.  In  Rhodes  v. 
Haighy  3  Dowl.  k  R.  608,(a)  a  verdict  was  taken  for  the  plaintiff,  subject 
to  a  reference  by  which  the  cause  and  all  matters  in  difference  (of  which 
there  were  some  not  in  issue  in  the  cause)  were  referred  to  an  aroitrator : 
after  the  verdict  the  plaintiff  died ;  the  award  was  made  afterwards,  and 
more  than  two  terms  after  the  verdict ;  and  the  Court  held  that  judgment 
could  not  be  entered  up  nunc  pro  tunc,  and  that  the  submission  was 
revoked.  Cases  in  which  the  party  has  died  during  term  are  not  appli- 
cable ;  for  there  the  Court  merely  allowed  the  judgment  to  stand  as  of  the 
beginning  of  the  term  to  which  it  properly  belonged,  (b)  Blewett  v. 
Tregonningy  4  A.  &  E.  1002,  if  not  distinguishable  from  the  present  case, 
cannot  be  supported.  The  authorities  now  cited  were  not  brought  for- 
ward ;  and  the  argument  appears  to  have  been  confined  to  the  effect  of 
the  new  mles,  which  do  not  alter  the  law.  The  plaintiff,  there,  moved  for 
judgment  non  obstante  veredicto ;  the  defendant  died  a  year  after  the 
trial ;  afterwards,  the  plaintiff's  rule  was  made  absoltTte,  and  the  costs 
were  taxed ;  after  which,  and  more  than  two  terms  from  the  rule  being 
made  absolute,  application  was  made  for  judgment  to  be  entered  up  as 
of  the  term  following  the  trial ;  which  was  allowed.  The  decision  may 
possibly  be  justified  on  the  ground  that  the  defendant  was  alijre  in  the 
term  of  which  judgment  was  entered  up :  here,  of  whatever  term  judg- 
ment is  entered  up,  it  will  be  of  a  term  which  did  not  commence  till  after 
the  defendant's  death.  The  plaintiff  there  might  perhaps  be  considered 
as  a  party  entitled,  at  the  first  term  after  the  verdict,  to  a  judgment  con- 
ditional upon  his  rule  being  made  absolute.  That  construction  is 
inapplicable  here.  The  argument  there  was,  that  the  plaintiff  could  not 
have  judgment  till  his  costs  were  taxed :  but  that  appears  unsatisfactory ; 
for  be  might  have  signed,  without  entering  up,  judgment,  before  the  costs 
were  taxed ;  and  that  would  have  brought  him  within  the  protection  of 
Stat.  17  C.  2,  c.  8,  s.  1 ;  ffelie  v.  Baker,  1  Sid.  386.  In  Key  v.  Good- 
win,  1  Mo.  k  S.  C.  620,  the  defendant,  who  obtained  the  verdict,  was 
alive  in  the  term  following  the  verdict  of  which  term  judgment  was  en- 
tered up.  There  the  delay  seems  to  have  been  entirely  the  act  of  the 
Court :  and,  besides,  the  case  was  argued  simply  as  a  question  for  the 
discretion  of  the  Court,  without  reference  to  stat.  17  C.  2,  c.  8,  s.  1. 

Sir  IF.  TT.  Follett  and  ChiUon,  contri.  The  question  is,  as  all  the 
authorities  show,  whether  the  delav  was  attributable  to  the  Court,  or  to 
the  laches  of  the  administratrix.     If  no  proceedings  here  had  taken  place 

(«)  S.  C.  not  S.  P.  2  B.  &  C.  846. 

{h)  See  Lanman  t.  Lord  AudUjf,  2  M.  &  W.  686 ;  dictum  of  Lord  Abinger,  C.  B. 
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suspending  the  power  to  enter  judgment,  the  executors  would  still  have 
had  two  terms  for  entering  the  judgment  under  stat.  17  G.  2,  c.  8,  s.  1. 
The  Court,  by  delaying  judgment  on  the  motion  for  the  rule  till  the  last 
day  of  Easter  term,  1839,  has  deprived  the  administratrix  of  one  term. 
Then  the  difficulties  attending  the  taxation  of  costs,  in  so  long  a  cause, 
made  it  impossible  to  enter  judgment  till  the  12th  of  July.  Immediately 
after  that,  judgment  was  entered  up ;  and,  until  the  writ  of  error  was 
brought,  there  was  no  reasoD  for  making  this  application.  Blewett  v. 
Tregonningy  4  A.  &  E.  1002,  is  a  much  stronger  case  than  this!  Chreen 
V.  Cobderiy  4  Scott,  486,  is  also  an  authority  for  this  application :  and, 
in  the  argument  in  that  case,  the  authorities  principally  relied  upon  on 
the  other  side  were  cited.  Kei/  v.  Q-oodwin^  1  Mo.  &  Sc.  620,  has  not 
been  effectually  distinguished.  In  Lawrence  v.  Hodgson,  1  Y.  &  J.  368, 
there  was  laches  in  the  party  applying :  and  there  the  attempt  was  to 
give  effect  to  a  submission  to  arbitration  which  was  vacated  by  the  death 
of  the  party. 

Cur,  adv.  vuft. 

Lord  Denman,  C.  J.,  in  this  term  (June  15th),  delivered  the  judg- 
ment of  the  Court. 

This  was  a  motion  to  enter  up  judgment  nunc  pro  tunc,  made  by  the 
executors  (a)  of  a  defendant  in  replevin. 

The  cause  was  tried  at  the  Spring  assizes,  1839,  and  the  defendant 
obtained  a  verdict.  The  defendant  died  on  the  3d  of  April,  before  the 
ensuing  Easter  term.  Within  the  first  four  days  of  that  term  the  plain- 
tiff moved  for  a  new  trial :  the  Court  took  time  to  consider  the  question ; 
and,  on  the  8th  of  May  (the  last  day  of  the  term),  refused  a  rule.  Judg- 
ment was  entered  up  on  the  24th  of  June,  twelve  days  after  the  end  of 
Trinity  term.     The  taxation  of  costs  was  not  completed  until  the  6th  of 

•^^^y-       .    .  .         .      ' 

An  application  was  then  made  at  chambers  to  set  aside  the  judgment, 
which  was  dismissed.  On  the  19th  of  November,  a  writ  of  error  was 
served  by  the  plaintiff.  On  the  11th  of  January,  1840,  the  present 
motion  was  made. 

On  the  argument,  it  was  contended  that  the  Court  had  no  power  to 

Srant  the  rule,  because  the  party  died  between  the  verdict  and  the  first 
ay  of  the  term,  which  makes  it  necessary  to  resort  to  stat.  17  Car.  2,  c. 
8 :  for,  if  the  judgment  be  entered  as  of  the  first  day  of  Easter  term, 
1839,  it  will  still  be  after  the  death  of  the  party ;  whereas,  in  all  the 
cases  in  which  the  Court  has  directed  judgment  to  be  entered  nunc  pro 
tunc,  the  party  has  died  after  the  first  day  of  the  term  ensuing  the 
verdict :  and  so  the  Court,  by  ordering  the  judgment  to  be  entered  as  of 
the  first  day  of  the  term,  has  made  it  good  at  common  law,  being  before 
the  death  of  the  party. 

But  there  is  no  ground  for  this  distinction.  The  power  of  the  Court 
to  enter  judgment  nunc  pro  tunc  does  not  in  any  respect  depend  upon 
stat.  17  Car.  2,  c.  8.  It  is  a  power  at  common  law,  and  by  the  ancient 
practice  of  the  Court,  to  prevent  an  unjust  prejudice  to  the  suitor  by  the 
delay  unavoidably  arising  from  the  act  of  Court,  and  has  been  uniformly 
exercised,  unless  the  delay  is  imputable  to  the  laches  of  the  party  apply- 
ing. The  effect  of  the  judgment,  when  entered,  may  depend  on  the 
statute  17  Car.  2,  c.  8 ;  but  the  power  to  enter  it  does  not. 

(a)  The  facts,  as  recited  in  the  Judgment,  differ  in  some  immaterial  circumstances  from 
the  facts  stated  in  the  affidavits. 
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The  proviso  in  rule  S  of  Hil.  4  W.  4, (a)  has  made  no  difference:  it 
merely  preserves  the  power  of  the  Court  or  a  Judge,  notwithstanding  the 
direction  that  judgments  shall  in  general  take  effect  from  the  actual  time 
of  entry. 

The  question  in  the  present  case  is  therefore  reduced  to  this, — whether 
the  delay  was  occasioned  by  the  act  of  the  Court  or  by  the  laches  of  the 
party.  Now  it  is  clear  that  the  party  was  prevented  by  the  act  of  the 
Court  from  entering  up  judgment  during  the  whole  of  Easter  term, 
1839 ;  that  is,  until  the  8th  of  May. 

During  the  interval  between  that  day  and  the  12th  of  June  (the  last 
day  of  Trinity  term)  judgment  might  have  been  entered  up  without  any 
leave  of  the  Court,  and  would  have  been  good  under  the  statute  17  Car. 
2,  c.  8.  There  was  nothing  whatever  to  prevent  the  party  from  taxing 
costs  and  entering  up  judgment  in  that  interval.  But  it  appears  that 
the  case  was  one  of  great  length  and  intricacy,  and  required  a  longer 
time  to  prepare  the  necessary  materials,  and  to  complete  the  taxation. 
It  is  not  directly  sworn,  but  we  think  it  fair  to  assume,  that  the  parties 
now  applying  were  aware  that  the  Court  were  deliberating  as  to  the 
granting  a  rule  for  a  new  trial  until  the  last  day  of  Easter  term ;  and, 
if  so,  they  were  justified  in  taking  no  steps  to  prepare  for  taxation  of 
costs,  which  might  have  incurred  fruitless  expense,  prior  to  the  8th  of 
May ;  and,  as  already  stated,  the  interval  between  that  day  and  the  12th 
of  June  appears  to  have  been  too  short.  We  think,  therefore,  that  no 
laches  can  fairly  be  imputed  to  them  in  not  having  signed  their  judgment 
before  the  time  when  they  did  actually  sign  it.  Neither  was  there  any 
laches  in  not  applying  for  the  present  rule  until  Hilary  term,  1840;  for 
they  had  no  reason  to  suppose  that  such  an  application  was  necessary, 
until  they  were  served  with  the  writ  of  error,  which  was  very  late  in 
Michaelmas  term. 

The  rule  must  therefore  be  made  absolute. 

^^  Ordered,  that   the  defendant  be  at  liberty  to  enter  the 
judgment  in  this  cause,  nunc  pro  tunc,  as  of  22d  day  of 
May,  in  Trinity  term,  1839." 
(a)  Qeaeral  Boles  and  Regulations,  6  B.  &  Ad.  ii. 


The  following  cases,  The  Qusen  v.  St.  Clement' s^  The  Queen  v.  Thoro- 
gaodj  JoUy  v.  BaineSj  The  Queen  v.  Bainetj  Burder  v.  Veley^  and  Veley 
V.  Burder  (in  error),  comprising  points  of  much  importance  on  the  sub- 
ject of  church  rates,  have,  for  convenience,  been  placed  together,  though, 
in  some  instances,  out  of  the  proper  order. 

The  QUEEN  against  The  Inhabitants  of  St.  CLEMENT'S.— p.  177. 

Where  parties  are  nndnly  elected  churchwardens,  but  are  admitted  and  sworn  in,  and 
act,  they  may  conyene  a  yestry  for  laying  a  church-rate ;  and  a  rate  laid  at  such  a 
yestry  is  yalid. 

Tbey  may  also  complain  of  non-payment,  under  stat  68  G.  8,  c.  127,  s.  7,  so  as  to  giye 
justices  of  peace  jurisdiction,  the  sum  not  exceeding  \0l. 

If  proceedings  against  a  person  rated  be  commenced  in  the  Ecclesiastical  Court  to  enforce 
a  rate,  and  afterwards  abandoned,  the  same  person  may  afterwards  be  summoned  before 
justices  under  stat  03  O.  8,  c.  127,  s.  7,  and  by  them  ordered  to  pay  the  rate. 

On  appeal  against  an  order  of  two  justices,  whereby  George  Christo- 
pherson  was  ordered  to  pay  to  John  Cobbold  and  William  Scott,  called 
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in  the  said  order  churchwardens  of  the  parish  of  St.  Clement,  in  the 
borough  of  Ipswich,  the  sum  of  10«.,  which  sura  was  in  the  order  alleged 
to  have  been  duly  rated  and  assessed  to  a  churchwardens'  rate  made  for 
the  parish,  and  10«.  6d.  for  costs  and  charges,  the  sessions  reversed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  case  set  forth  certain  facts  to  show  that  Cobbold  and  Scott  were 
not  legally  elected  churchwardens  at  either  of  the  elections  of  1838  or 
1839,  hereafter  mentioned,  (a)  Cobbold  and  Scott  were  elected  church- 
wardens on  Easter  Monday  1838.  On  10th  July  1838,  they  were 
admitted  by  the  ordinary,  and  signed  the  declaration  required  by  law. 
The  churchwardens  of  the  parish  were  duly  elected  and  chosen  on  Easter 
Monday  1837,  at  a  meeting  of  the  inhabitants  in  vestry,  pursuant  to 
notice  duly  given  according  to  stat.  58  G.  3,  c.  69.  At  a  vestry  meet^ 
ing  convened  by  Cobbold  and  Scott,  held  on  13th  September,  1838,  a 
church  rate  was  made,  in  which  the  appellant  was  rated  at  the  sum  of 
10«.  This  rate  was  afterwards  confirmed  by  the  ordinary,  and  v^as  paid 
by  the  majority  of  the  parishioners ;  but,  at  Easter  1839,  the  appellant 
and  other  parishioners  had  not  paid  it.  At  a  vestry  meeting  held  on 
Easter  Monday,  1st  April,  1839,  pursuant  to  notice  given  on  the  pre- 
ceding Sunday  only,  Cobbold  and  Scott  were  re-elected  churchwarde^xs : 
and,  on  the  15th  of  the  same  month,  before  they  were  admitted  and  hhil 
signed  the  declaration  for  the  second  year,  they  laid  a  complaint  againsi 
the  appellant  for  non-payment  of  the  rate  imposed  on  13th  September, 
1838 ;  and  the  appellant  was  thereupon  convened  and  summoned  before 
two  justices  of  the  borough  of  Ipswich.  He  did  not  appear,  nor  give 
any  notice  of  his  disputing  the  validity  of  the  rate,  or  his  liability  to  pay 
the  same :  but,  an  objection  to  the  validity  of  the  appointment  of  the 
churchwardens  having  been  taljen  by  another  person,  who  was  also  sum- 
moned for  non-payment,  and  who  did  appear,  the  justices  declined  to 
proceed  further,  unless  under  an  indemnity. 

On  16th  April,  Cobbold  and  Scott  were  admitted  by  the  ordinary, 
and  signed  the  declaration  required  by  law.  On  13th  May  following, 
they  caused  the  appellant  to  be  cited  in  the  Episcopal  Consistorial  Court 
of  Norwich,  in  a  suit  for  subtraction  of  the  church  rate  in  question.  He 
did  not  appear,  either  in  person  or  by  proctor ;  but  a  solicitor  attended 
the  Court  on  his  behalf,  and  stated  that  a  prohibition  would  be  applied 
for,  in  his  and  other  cases  also  before  the  Court,  on  the  ground  that  the 
parties  had  not  appeared  before  the  justices.  The  suit  in  the  Ecclesias- 
tical Court  was  thereupon  abandoned.  And,  on  20th  June  following, 
Cobbold  and  Scott  laid  a  fresh  complaint  against  the  appellant,  befoiv 
the  justices,  for  non-payment  of  the  rate.  He  was  thereupon  summoned 
before  two  of  the  justices  aforesaid,  but  did  not  appear,  nor  give  any 
notice  of  his  disputing  the  validity  of  the  rate,  or  his  liability  to  pay  it. 

(a)  The  following  was  the  statement  in  the  case  as  to  this  point  **  In  the  parish  of 
St.  Clement  in  Ipswich,  the  right  of  choosing  churchwardens  of  that  parish  is  solely  in 
the  parishioners  in  vestry  assembled.  It  has  been  the  general,  bat  not  uniyersal,  practice 
in  the  parish,  from  the  earliest  date  to  which  the  records  of  the  parish  extend,  viz.  1621, 
to  elect  churchwardens  at  a  vestry  holden  on  Easter  Monday :  and,  as  well  since  as  before 
the  act  of  68  G.  3,  c.  69,  those  meetings  have  generally,  but  not  universally,  been  held 
after  a  notice  given  on  the  preceding  Sunday  only.  Such  vestry  or  meeting  is  not  held 
in  the  said  parish  by  virtue  of  any  special  act  or  acts,  or  by  virtue  of  any  ancient  and 
special  usage  or  custom,  unless  such  special  usage  or  custom  is  to  be  inferred  from  the 
practice  above  mentioned.  At  a  vestry  meeting  held  on  Easter  Monday  1838,  pursuant 
to  notice  given  on  the  preceding  Sunday  only,  the  respondents  John  Cobbold  and  William 
Scott  were  elected  churchwardens." 


179]  12  Adolphits  &  Elus.  97 

And  the  justices  thereupon  examined  upon  oath  into  the  merits  of  that 
complaint,  and  made  the  order  of  payment  which  was  the  subject  of  ap- 
peal. No  objection  was  taken  to  the  election  of  Gobbold  and  Scott  for 
1838  or  1839,  either  at  the  vestry  meetings  or  before  the  ordinary ;  and 
no  other  appointment  was  made  or  attempted :  and  they  continued  to  act, 
and  still  do  act,  as  churchwardens.  During  their  first  year  of  office, 
nine  vestry  meetings  were  held  for  the  purpose  of  making  poor  rates, 
and  for  other  general  parish  business;  at  which  meetings  they,  or 
one  of  them,  attended,  and  acted  as  churchwardens  without  oppo- 
sition. These  meetings  were  convened  by  notices,  signed,  sometimes  by 
Cobbold  and  Scott,  as  churchwardens,  jointly  with  the  overseers,  and 
sometimes  by  the  overseers  alone.  The  appellant  was  present  at  one  of 
them.  (Similar  instances  were  given  of  vestries  held  for  making  poor 
rates,  and  other  business,  since  the  appointment  of  Cobbold  and  Scott  for 
the  present  year,  at  which  they  acted  as  churchwardens,  without  opposi- 
tion, the  appellant  being  present  at  one  of  those  vestry  meetings.]  A 
vestry  meeting  has  also  been  held  during  the  present  year  for  making  a 
church  rate :  it  was  called  by  notice  signed  by  the  minister,  and  by  Cob- 
bold and  Scott,  professing  to  act  as  churchwardens ;  and  a  rate  was 
granted  without  opposition.  Cobbold  and  Scott  have  also,  during  both 
years,  attended  and  acted,  without  opposition,  as  members  of  a  committee 
appointed  by  vestry,  to  consist  of  the  churchwardens  for  the  time  being, 
and  certain  individuals  named,  of  whom  the  appellant  was  one.  The 
validity  of  the  rate  has  never  been  questioned  in  any  ecclesiastical  court, 
otherwise  than  as  above  stated. 

It  was  objected,  on  the  part  of  the  appellant,  first,  that  the  respond- 
ents were  not  de  jure  churchwardens,  and,  as  de  facto  churchwardens, 
were  not  competent  to  proceed  under  stat.  53  G.  3,  c.  127,  s.  7,  for  the 
recovery  of  the  rate  comprised  in  the  order  appealed  against.  Secondly, 
that  the  rate  itself  was  void,  on  the  ground  that  the  vestry  meeting  of 
13th  September,  1838,  at  which  it  was  made,  was  not  legal,  having  been 
convened  by  Cobbold  and  Scott,  as  before  mentioned,  who,  it  was  con- 
tended by  the  appellant,  could  not  b^  law  convene  such  meeting. 
Thirdly,  that  the  jurisdiction  of  the  justices  was  taken  away  by  the  pro- 
ceedings in  the  Ecclesiastical  Court.(a)  If  this  Court  should  be  of  opin- 
ion that  either  of  the  said  objections  was  valid,  and  that  it  was  competent 
to  the  sessions  to  entertain  it,  then  the  order  of  the  two  justices  was  to 
be  quashed,  and  the  order  of  sessions  to  be  confirmed :  otherwise,  &c. 

(running^  in  support  of  the  order  of  sessions.  The  churchwardens 
were  not  legally  elected  in  either  1838  or  1839.  {p^Malley^  on  the 
other  side,  admitted  this.)  Then,  first,  they  were  not  the  proper  parties 
to  the  proceedings  under  stat.  53  G.  3,  c.  127,  s.  7.  The  justices  have 
no  jurisdiction  to  order  payment  of  the  church  rate  except  upon  the 
complaint  of  '^any  churchwarden  or  churchwardens,  chapelwarden  or 
chapel  wardens,  who  ought  to  receive  and  collect  the  same."  A  mere^ 
intruder  has  no  right  to  receive  or  collect  the  church  rate.  [Lord  Den- 
maw,  C.  J.  Can  we  try  the  title  of  the  churchwardens  in  this  proceed- 
ing ?  It  is  admitted  that  these  parties  have  been  sworn  in,  and  have 
acted  as  churchwardens.]  The  swearing  in  confers  no  title :  the  ordi- 
nary has  no  power,  upon  an  alleged  defect  of  title,  to  refuse  Ito  swear  in.((^ 

(a)  A  fourth  objection  was  made,  bat  abandoned  by  the  counsel  in  the  present  argi 
ment.     The  facts  relating  to  it  are  therefore  omitted. 

(6)  See  £ex  T.  7A«  AreKdeacon  of  Middktex,  8  A.  &  E.  616. 
YOL.  XL.  13  I 
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Till  a  legal  churchwarden  were  sworn,  the  old  churchwardens  (who,  as 
the  case  finds,  were  lawfully  elected)  were  in  ofiice :  Com.  Die.  Esglise 
(F  1,^  1  Bum's  Eccl.  L.  410,  (8th  ed.  by  Tyrwhitt,)  tit.  Churchwarden9j 
ll.(a)  Secondly,  the  legal  churchwardens,  and  no  others,  with  the 
parishioners,  were  the  proper  parties  to-  lay  the  rate:  2  Bac.  Abr.  77, 
(Tth  ed.)  Churchwardens,  (C);  1  Bum's  Eccl.  L.  878,  Churchy  9. 
Thirdly,  the  justices  could  not  proceed  under  stat.  68  G.  3,  c.  127,  b.  7, 
while  the  ecclesiastical  suit  was  in  existence,  the  language  of  that  section 
limiting  their  jurisdiction  to  rates,  *^  the  validity  whereof  has  not  been 
questioned  in  any  ecclesiastical  court."  The  case  finds,  indeed,  that  the 
proceedings  in  the  ecclesiastical  court  are  abandoned ;  but  that  does  not 
put  an  end  to  the  suit,  so  as  to  take  the  facts  out  of  the  exception. 

0*MaUey,  oontril.  First,  the  churchwardens  de  facto,  whether  or  not 
they  were  churchwardens  de  jure,  were  the  proper  parties  to  collect  and 
receive  the  rate,  and  therefore  the  proper  parties  to  complain  to  the  justices. 
Secondly,  the  magistrates,  when  the  complaint  was  made,  could  not 
try  the  title  of  the  churchwardens  making  it.  (He  waa  then  stopped  by 
the  Court.) 

Lord  Denman,  C.  J.  The  second  objection  is  the  same  in  efiect  as 
the  first.  The  whole  jurisdiction  depends  on  the  right  of  the  party  com- 
plaining to  receive  the  rate ;  the  section  takes  for  granted  that  there  is 
such  a  party.  The  churchwardens  de  facto  were  the  proper  parties  to 
act  Then,  as  to  the  ecclesiastical  proceedings,  they  clearly  are  at  an 
end. 

LiTTLEDALE,  Patteson,  and  WiLLUMS,  Js.,  ooneurred. 

Order  of  sessions  quafihed.(6) 

(a)  See  Canon  118,  of  1608,  2  Gibs.  Cod.  962  (2d  ed.). 

\b)  See  Whder  t.  Lambert,  8  Keb.  688,  642 ;  S.  C,  M  WhaUy  t.  Lambert,  2  Bm.  Abr. 
74,  ClutreAwardetu,  (A).    Aloo  Burder  t.  Velesf,  p.  123,  post;  VeUy  t.  Burdar,  p.  138^  post. 


The  QUEEN  against  THOROGOOD.(a)— p.  188. 

(1.)  It  is  not  necessftzy,  under  stat  68  O.  8,  o.  127,  s.  1,  that  the  sig^ificaTit  of  contempt, 
from  the  spiritual  court,  should  purport  to  be  issued  within  ten  (jiays  of  the  judgment 
of  contempt. 

(2.)  In  a  signiflcavit,  after  the  statement  (aooording  to  schedule  (A.)  to  stat  68  O.  8,  o. 
127)  of  the  partj  being  pronounced  in  contempt,  these  words  were  added  :  "in  not 
appearing  (om  by  our  citation  under  the  teal  of  our  taid  court  duly  and  pertonally  urved 
upon  him,  he  %paa  required  to  appear)  before,"  &c.  Held,  that  the  addition  of  the  paren- 
thetioal  words  was  an  immaterial  Tariance  froin  the  schedule. 

(8.)  Assuming  that  stat  63  G^.  8,  c.  127,  b.  7,  takes  away  the  jurisdiction  of  the  spiritual 
courts  in  cases  of  church  rate  wherein  the  two  justices  have  jurisdiction,  it  is  not  ne> 
cessary  that  the  citation,  significavit,  or  subsequent  proceedmgs  should  negatiye  the 
facts  which  would  gi^e  jurisdiction  to  the  justices. 

(4.)  Assuming  that,  in  a  proceeding  under  stat  68  O.  8,  e.  127,  s.  1,  the  writ  de  conta- 
mace  capiendo  must  contain  the  addition  of  the  party,  as  in  the  case  of  the  excom- 
municato capiendo  under  stat  6  Eliz.  c.  23,  s.  13,  the  omission  of  it  is  no  ground  for 
discharging  the  party  from  an  imprisonment  for  contempt,  such  imprisonment  not  being 
within  the  words  of  6  Eliz.  c.  28,  s.  18,  *'all  and  every  pains  and  forfeitures  limited 
against  such  persons  excommunicate  by  this  statute." 

(6. )  The  official  principal  and  vicar  general  of  the  bishop  has  jurisdiction  within  a  district 
for  which  a  commissary  has  been  appointed  (though  for  life),  while  the  commisearj 
is  inhibited  pending  the  bishop's  visitataon.  The  appointment  of  such  a  commissaiy 
does  not  make  the  district  a  peculiar ;  and  stat  28  H.  8,  c.  9,  s.  2,  does  not  apply  in 
such  a  case. 

(a)  See  p.  96,  antft. 
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John  THORoaooD,  of  the  parish  of  Chelmsford,  in  Essex,  was,  on 
14th  November  1838,  served  with  a  citation  {a)  to  appear  before  Dr. 
Lushington,  as  Vicar  General  and  Official  Principal  of  the  Bishop  of 
London's  Gonsistorial  and  Episcopal  Court  of  London,  in  a  cause  of  sub- 
traction of  church  rates.  On  his  failing  to  appear,  he  was  pronounced 
contumacions,  %ad  a  significavit  issued  from  the  said  Court  in  the  follow- 
ing terms. 

"To  Her  most  Excellent  Majesty,"  &;c.  "Charles  James,  by  divine 
permission.  Bishop  of  London,  health,"  &c.  "We  hereby  notify  and 
signify  unto  your  Majesty,  that  one  John  Thorogood,  of  the  parish  of 
Chelmsford,  in  the  county  of  Essex,  within  our  diocese  and  jurisdiction, 
hath  been  duly  pronounced  guilty  of  manifest  contumacy  and  contempt 
of  the  law  and  jurisdiction  ecclesiastical,  in  not  appearing  (as  by  our 
citation  under  the  seal  of  our  said  Court,  duly  and  personally  served 
upon  him,  he  was  required  to  appear)  before  the  Bight  Honourable  Ste- 
phen Lushington,  Doctor  of  Laws  and  Vicar  General  and  Official  Prin- 
cipal of  our  Consistorial  and  Episcopal  Court  of  London,  lawfully  con- 
stituted, his  surrogate,  or  some  other  competent  judge  in  that  behalf 
lawfully  authorised,  on  a  day  and  hour  now  long  past,  to  answer  in  a  cer« 
tain  cause  or  subtraction  of  church  rates,  promoted  and  brought  by  Wil- 
liam Baker,"  &c.,  "against  him,  the  said  John  Thorogood:  we  therefore 
humbly  implore  and  entreat  your  said  most  Excellent  Majesty  would 
Touchsafe  to  command  the  body  of  the  said  John  Thorogood  to  be  taken 
and  imprisoned  for  such  contumacy  and  contempt.  Given  under  the 
seal  of  our  Consistorial  and  Episcopal  Court  of  London,  the  11th  day  of 
December,  1888,  and  in  the  eleventh  year  of  our  translation." 

A  writ  de  eontumace  capiendo  was  thereupon  issued  to  the  sheriff  of 
Essex.  It  began  in  the  form  given  by  stat,  53  G.  8,  c.  127,  sched.  B., 
and  stated  "  that  John  Thorogood,  of  the  parish  of  Chelmsford  in  the 
county  of  Essex,  within  the  diocese,"  &c.,  "is  manifestly  contumacious, 
and  contemns  the  jurisdiction  and  authority  of  the  law  and  jurisdiction 
ecclesiastical,  in  not  appearing  (as  by  the  citation  under  the  seal  of  the 
aaid  Court,  duly  and  personally  served  upon  him,  he  was  required  to  ap- 
pear) before,"  Jtc.  (as  in  the  significavit,  as  far  as  the  prayer) ;  "nor  will 

(«)  Tbe  citation  wm  as  fcdlows. 

''CharleB  James,  by  diyine  permission  Lord  Bishop  of  London,  to  all  and  singnlar  clerks 
and  Uterate  persons,  whomsoever  and  wheresoever,  in  and  throughout  our  whole  diocese 
of  London,  greeting.  We  do  hereby  authorize,  empower,  and  strictlv  eigoin  and  command 
you,  jointly  and  seyerally,  peremptorily  to  oite,  or  cause  to  be  cited,  John  Thorogood,  of 
the  pariah  of  Chelmsford,  in  the  county  of  Essex,  within  our  diocese  of  London,  to  appear 
penoniJly,  or  by  his  proctor  duly  constituted,  before  the  Bight  Honourable  Stephen 
Laahington,  Doctor  of  Laws,  our  yicar  general  and  official  principal  of  our  consistorial 
•ad  episcopal  court  of  London,  lawfully  constituted,  his  surrogate,  or  some  other  compe- 
tfcnt  judge  in  this  behalf,  in  the  common  hall  of  Doctors'  Commons,  situate  in  the  parish 
of  S^nt  Benedict,  near  Paul's  Wharf,  London,  and  place  of  judicature  there,  on  the  sixth 
day  after  the  senrice  of  these  presents,  if  it  be  a  general  session,  by-day,  caveat  day,  or 
additioDai  court  day  of  our  said  consistorial  or  episcopal  oourt  of  London,  otherwise  on 
the  general  session,  by-day,  caveat  day,  or  additional  court  day  of  our  said  court,  then 
next  ensuing,  at  the  hour  of  ten  in  the  forenoon,  and  there  to  abide,  if  occasion  require, 
during  the  sitting  of  the  oourt ;  then  and  there  to  SASwer  to  William  Baker,  Thomas  Mor- 
gan Gepp,  and  Thomas  Moss,  churchwardens  of  the  said  parish  of  Chelmsford,  in  a  certain 
cause  of  subtraction  of  church  rates ;  and  further  to  do  and  to  receive  as  unto  law  and 
justice  shall  appertain,  under  pain  of  the  law  and  contempt  thereof,  at  the  promotion  of 
the  said  William  Baker,"  &c. ;  "and  what  you  shall  do  or  cause  to  be  done  in  the  pre- 
muma  you  shall  duly  certify  our  vicar  genend  and  official  principal  aforesaid,  his  surrogate, 
or  some  other  competent  judge  in  this  behalf,  together  with  these  presents.  Given  at 
London,  this  12th  day  of  November,  a.  p.  1888,  and  in  the  eleventh  year  of  our  trans- 
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he  submit  to  the  ecclesiastical  jurisdiction,"  &c.  (as  in  the  schedule).  The 
writ  commanded  the  sheriff  to  attach  J.  T.  by  his  body,  till  he  should 
have  made  satisfaction,  &c.,  and  to  notify  the  execution  "unto  us"  on, 
&c.,  "wheresoever  we  shall  then  be  in  England,"  &c. 

There  was  a  memorandum  on  the  writ  that  the  said  writ,  on,  &;c.,  in 
Hilary  term,  2  Vict.,  before  our  said  Lady  the  Queen,  at  Westminster, 
was  delivered  of  record  to  the  sheriff  of  Essex,  to  be  executed  in  due  form 
of  law. 

The  sheriff  thereupon  issued  his  warrant,  under  which  Thorogood  was 
taken,  and  lodged  in  the  county  gaol  of  Essex. 

On  affidavit  of  the  above  facts,  verifying  the  several  documents.  Sir 
-F.  Pollock,  in  Easter  term,  1840,  obtained  a  rule  to  show  cause  why  the 
writ  de  contumace  capiendo  should  not  be  set  aside  or  quashed,  and  the 
defendant  be  discharged  out  of  custody,  on  the  following  grounds. 

1.  That  the  significavit  did  not  purport  to  have  issued  within  ten  days 
of  the  pronouncing  Thorogood  in  contempt,  according  to  the  provisions 
of  Stat.  58  G.  8,  c.  127,  s.  1. 

2.  That  in  the  significavit  there  were  introduced,  in  the  statement  of 
non-appearance,  the  following  words,  "  as  by  our  citation  under  the  seal 
of  our  said  Court  duly  and  personally  served  upon  him,  he  was  required 
to  appear,"  which  words  are  not  in  schedule  (A)  to  stat.  58  G.  8,  c.  127. 

3.  That  it  did  not  appear  on  the  proceedings  that  the  sum  demanded 
exceeded  107.,  or  that  the  validity  of  the  rate  had  been  questioned  in  an 
ecclesiastical  court,  or  that  notice  had  been  given  to  justices  that  Thoro- 
good disputed  the  validity  of  the  rate,  or  his  liability  to  pay  it ;  and 
therefore  it  did  not  appear  but  that  the  matter  was  cognisable  before  two 
justices,  under  stat.  58  G.  8,  c.  127,  s.  7,  and  the  jurisdiction  of  the 
Ecclesiastical  Court  taken  away. 

4.  That  no  addition  was  given  to  Thorogood's  name,  according  to  th« 
provision  of  stat.  5  Eliz.  c.  23,  s.  13. 

5.  That  the  residence  of  Thorogood  was  within  a  district  in  which  ec 
clesiastical  jurisdiction  was  exercised  by  a  commissary  appointed  for  life^ 
Dr.  Lushington  himself,  whose  appointment,(a)  by  William  Lord  Bishop 
of  London,  dated  10th  March,  1826,  with  the  ratification  of  the  Dean 
and  Chapter  of  St.  Paul,  London,  dated  11th  March,  1826,  was  set  out 
on  affidavit ;  and  therefore  Thorogood  was  not  within  the  jurisdiction  of 
the  Vicar  general  and  Official  principal. 

In  answer,  it  was  deposed  that  the  commissary  had  been  inhibited 
from  the  1st  of  September  to  the  80th  of  November,  pending  a  visitation 
of  the  Bishop  of  London.  The  inhibition  (6)  was  set  out  on  affidavit ; 
as  was  also  Dr.  Lushington's  appointment  as  official  principal  and  Vicar 
General,  "  at  and  throughout  the  whole  city  and  diocese  of  our  bishopric 
of  London,"  by  the  bishop  of  London,  dated  10th  February,  1828,  with 
the  ratification  of  the  same  by  the  Dean  and  Chapter  of  St.  Paul,  London, 
dated  20th  March,  1828.  It  further  appeared  that  on  3d  December, 
at  a  session  of  the  Consistory  Court,  Thorogood  not  having  appeared,  the 
court  was  moved  to  pronounce  him  in  contempt,  but  deferred  doing  so 
till  11th  December ;  when,  he  not  appearing,  the  court  pronounced  him 
in  contempt. 

In  Easter  term,  1840,(t?) 

(a)  The  commis8a27'B  appointment  is  set  out  at  the  end  of  the  case,  p.  106,  note  (6)  post. 

(b)  The  inhibition  is  set  out,  p.  107,  post. 

(e)  May  12th.    Before  Lord  Denman,  C.  J.,  Littledale  and  Patteeon,  Ja.    Coleridge,  J. 
<i  Court  during  the  argument. 
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Sir  W.  W.  FoUett  showed  cause. 

1.  It  was  not  necessary  to  set  forth  that  the  significavit  issued  within 
ten  days  after  the  party  was'f^onounced  in  contempt.  No  such  averment 
is  contained  in  any  of  the\{bnns  of  the  schedules  to  stat.  53  G.  3,  c.  157, 
which,  by  sect.  1,  are  to  be  follo.wed. 

2.  The  addition  made  to  tbe^forjps  in  the  schedule,  by  the  parentheti- 
cal words  '^as  by  our  citation,"  &«l>.^ajQnot  vitiate  the  proceeding.  They 
are,  at  the  utmost,  surplusage.      '*.•••  '\ 

3.  The  power  of  the  Ecclesiastical  .Oourt  is  not  taken  away  by  stat. 
53  6.  3,  c.  127,  s.  7,  even  in  cases  wliQre.'tbe  sum  demanded  is  under 
102.  and  there  is  no  dispute  as  to  the  vafi^ty  of  the  rate  or  liability  of 
the  party.  The  doubt  which  has  arisen  on 'this .{Joint  (as  in  RichetU  v. 
Bodenham,  4  A.  &  E.  433)  appears  to  have  b^en  .raised  by  the  limited 
language  of  the  saving  proviso  in  sect.  7  :  and  it»*m&$t^be  admitted  that 
this  proviso,  which  seems  to  have  been  introduced  fi'otD^'^cess  of  caution, 
is  ill  worded.  But,  even  if  the  Ecclesiastical  Court*ka<jLi|o  jurisdiction 
in  such  cases,  it  lies  upon  the  party  objecting  to  the  juri&diption  to  show 
the  facts.  Nothing  here  appears  as  to  the  amount  of  the  sum  cTeiDanded, 
or  as  to  any  question  respecting  the  validity  of  the  rate  and^Iiability  of 
the  party.  Prima  facie  the  spiritual  court  has  jurisdiction  in  a  case  of 
church  rate :  if  this  be  an  excepted  case,  the  party  who  relies  upon  the 
exception  should  show  the  facts:  it  is  not  for  the  other  party  to  negative 
them.     The  exception  never  is  negatived  in  such  proceedings. 

4.  This  proceeding  is  not  under  stat.  5  Eliz.  c.  23,  but  under  stat. 
63  G.  8,  c.  127.  No  addition  therefore  was  requisite,  none  being  given 
in  the  forms  prescribed  by  the  schedules  to  the  latter  act,  and  referred 
to  by  sect.  1. 

5.  Dr.  Lushington  could  here  act  only  as  official  principal.  His  power 
as  commissary  was  suspended  by  the  inhibition  ;  and  the  general  power 
of  acting  as  the  bishop's  official  principal  revived  and  continued  as  long 
as  the  inhibition  was  in  force,  that  is,  during  the  visitation.  From  1 
Bum's  Ecc.  Law,  289,  290,  8th  ed.  tit.  ChancellorSj  &c.,  it  appears  that 
the  chancellor  of  a  diocese,  and  his  representative,  the  official  principal 
and  vicar  general,  have  jurisdiction  throughout  the  diocese :  the  com- 
missary has  the  jurisdiction  of  the  official  principal  and  vicar  general 
within  his  own  limits.  But  the  bishop  may  suttpend  or  determine  the 
authority  of  the  commissary ;  and  he  has  done  so  here.  The  general 
jurisdiction  therefore  takes  effect.  In  Hillyer  v.  Milligan^  2  Ecc.  Rep. 
temp.  Lee,  by  Phillimore,  8,  where  it  was  held  that  the  general  authority 
of  the  chancellor  did  not  take  effect  within  the  limits  of  a  commissary, 
the  advocate  who  argued  against  the  chancellor's  jurisdiction  relied  upon 
the  fact  that  the  appellant  was  ^'not  cited  during  an  inhibition,  for  that 
the  inhibition  in  1752,  during  the  bishop's  visitation,  was  relaxed  five 
days  before  the  citation ;"  and  Sir  George  Lee^  in  pronouncing  judg- 
ment, said  that,  ^'supposing  the  office  of  commissary  was  vacant,  the 
chancellor  would  clearly,  during  that  time,  have  a  jurisdiction  in  Buck- 
inghamshire by  virtue  of  his  patent."  The  inhibition  must  have  the 
effect  of  a  vacancy  in  the  office  of  commissary. 

Sir  F.  Pollock^  Manning^  and  Roebuck^  contri. 

1.  The  significavit  here  conveys  no  information  as  to  the  time  of  the 
contempt,  and  therefore  fails  to  bring  the  case  within  stat.  53  G.  3,  c. 
127,  8.  1.     Had  the  significavit  contained  a  false  statement  as  to  the 

i2 
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lime,  the  ecclesiastical  judge  would  have  been  liable  to  an  action :  and  he 
cannot  evade  the  responsibility  by  omitting  the  averment. 

2.  If  the  forms  in  the  schedules  to  stat.  SS>  Q.  3,  c.  17,  s.  1,  be  relied 
on,  they  should  be  followed  accurately.  It  ioild  not  be  contended  that 
the  significavit  would  be  good,  as  following  tfa«  forms,  whatever  insensible 
matter  were  added  to  them.  Besidefis  ^'  significavit  must,  by  sect.  1, 
be  issued  by  the  ^^  Judge  who  is8i)(^\*adt  the  citation,  or  whose  lawful 
orders  or  decrees  have  not  been,o"b!6yc'd,  or  before  whom  such  contempt 
in  the  face  of  the  Court  shall  havkbeen  committed  :**  whereas  the  words 
here  inserted  do  not  show  yKaiff.'if  they  are  to  be  allowed,  they  ought  to 
^how,  namely,  that  the  judg^of  the  bishop's  court  who  issues  the  signifi* 
cavit  is  the  judge  agajinst'whom  the  contempt  was  committed.  The 
words  of  sect.  1  are-.^^  t(:(*signify  the  same  in  the  form  to  this  act  an* 
nexed.''  Those  wcj^dstire quite  as  strong  as  the  words  in  the  Uniformity 
of  Process  Act^^'Hjfl  4,  c.  39;  and  the  courts  have  been  very  strict  in 
refnsing  to  altow.  deviations  from  these ;  though  the  rules  passed  in  pur- 
suance of  ^haf  .act  make  the  proceedings  which  depart  from  the  forms 
not  void,  liufr/t)nly  irregular.  Smith  v.  Crump^  1  Dowl.  P.  C.  519,(a) 
MardenWBaU,  8  Dowl.  P.  C.  654,  Smithy. Fennell,  2  Id.  Barker  v.  Wee- 
dan,  1  C.  M.  &  R.  896,  S.  C.  4  Tyrwh.  860,  Olutterbuck  v.  Witeman, 
2  C.  &  J.  218,  S.  C.  2  Tyrwh.  276,  B^/field  v.  Street,  10  Bing.  27,  S. 
C.  2  Dowl.  P.  C.  789,  Rieharda  v.  Stuart,  10  Bing.  819,  SmaH  v. 
Johnstone,  8  M.  &  W.  69,  Edwards  v.  Collins,  5  Dowl.  P.  C.  227,  and 
Nicol  V.  Boyn,  10  Bing.  889,  are  instances.  The  Court  will  insist  upon 
regularity  where  the  liberty  of  the  subject  is  concerned. 

3.  If  there  can  be  any  state  of  facts  by  which  the  jurisdiction  of  the 
Ecclesiastical  Court  would  be  destroyed,  such  facts  should  be  negatived 
on  the  face  of  the  proceedings.  If  the  doubt  expressed  in  Ricketts  v. 
Bodenham,  4  A.  &  E.  438, 442, 448,  be  well  founded,  the  proceedings  here 
do  not  show  jurisdiction.  Had  the  smallness  of  the  sum  claimed  appeared 
on  them,  they  would  clearly  have  been  bad.  It  appears  from  the  jude* 
ment  of  the  Court  in  Rex  v.  Bugger,  5  B.  &  Aid.  791,  that  the  proceed- 
ings must  unequivocally  show  the  matter  to  be  within  the  spiritual  juris- 
diction. In  Rex  V.  Fowler,  1  Salk.  293,  S.  C.  1  Ld.  Raym.  618,  the 
party  was  discharged,  because  ''  the  excommunication  was  in  the  writ 
recited  to  be  pro  quibusdam  causis  subtractionis  decimarum  sive  aliorum 
jurium  ecclesiasticorum,*'  the  Court  saying  that  the  alia  jura  might  be 
such  matters  as  were  out  of  spiritual  jurisdiction.  The  averments 
required  are  part  of  the  requisites  pointed  to  in  schedule  (A.)  of  stat.  53 
G.  8,  c.  127,  ^'  [here  set  out  the  nature  of  the  cause,  and  the  names  of 
the  parties  to  the  same]".  The  writ  issuing  under  that  act  is,  by  sect, 
1,  subject  to  the  provisions  of  stat.  5  EUz.  c.  23 ;  and,  therefore,  the 
nature  of  the  cause  must  be  shown  as  strictly  as  under  the  statute  of  5 
Eliz ;  Regina  v.  Ricketts,  8  A.  &  E.  961.  In  2  Bum's  Ecc.  Law,  266, 
tit.  Excommunication,  the  following  passage  occurs.  "  By  Holt,  Chief 
Justice,  at  the  common  law,  the  cause  had  no  need  to  be  shown  in  the 
writ  of  excommunieatio  capiendo  ;  but  it  was  sufficient  to  say,  that  the 
party  was  excommunicate  for  manifest  contumacy :  but  in  the  bishop's 
certificate  it  ought  to  be  shown.  And  now  since  the  statute  of  the  5 
Eliz.  the  cause  ought  to  be  shown  in  the  writ :"  and  Rex  v.  Fowler,  1  Salk. 
298,  S.  C.  1  Ld.  Raym.  618,  is  cited.     The  necessity  of  facts  to  bring 

^«^e  Hodgkinson  v.  Hodgkimon^  1  A.  &  E.  588 ;  CoUton  ▼.  Bermdt,  1  C.  M.  &  R,  8S3 ; 
"yrwh.  611 ;  Sutton  t.  Burgess,  1  C.  M.  &  R.  770;  S.  C.  6  Tyrwh.  820. 
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the  case  irithin  the  jurisdiction  of  the  justices,  and  take  it  from  that  of 
the  spiritual  court,  under  sect.  7  of  stat.  58  G.  3,  c.  127,  appears  from 
Hex  y.  The  Ohapelwardens  of  MilnroWy  5  M.  &  S.  248 ;  the  same  rea- 
soning applies  reciprocally  to  the  jurisdiction  of  the  Ecclesiastical  Court 
when  it  can  arise  only  by  negatiying  that  of  the  justices. 

4.  Under  stat.  5  Eliz.  c.  23,  s.  13,  ^^  if  the  offender  a'gainst  whom  any 
such  writ  of  execmmunicato  capiendo  shall  be  awarded,  shall  not  in 
the  same  writ  of  excommunicato  capiendo  haye  a  sufficient  and  lawAil  addi- 
tion, according  to  the  form  of  the  statute  of  primo  of  Henry  the  Fifth, 
in  cases  of  certain  suits  whereupon  process  of  exigent  are  to  be  awarded,'* 
**•  then  all  and  eyery  pains  and  forfeitures  limited  against  such  persons 
excommunicate  by  this  estatute,  by  reason  of  such  writ  of  excommunicato 
capiendo  wanting  sufficient  addition,"  **  shall  be  utterly  yoid  in  law;  and 
b^  way  of  plea  to  be  allowed  to  the  party  aggrieyed."  The  case  is  clearly 
within  the  mischief  which  the  statute  of  additions,  1  H.  5,  c.  5,  was 
intended  to  meet,  namely,  that  persons  might  be  taken  under  writs 
directed  against  others  of  the  same  name.  In  Regina  y.  Sangway^  1 
Salk.  294,  it  was  held  that  a  party  was  to  be  discharged,  if  he  was  taken 
under  stat.  5  Eliz.  c.  23,  and  no  addition  giyen  in  the  writ.  In  that 
case,  indeed,  it  was  said  that  no  addition  is  necessary  except  where  the 
imprisonment  is  for  one  ^^  of  the  nine  cases  mentioned  in  the  statute.'* 
But  such  a  distinction  would  in  a  great  degree  repeal  the  statute.  The 
necessity  of  the  addition  appears  also  from  the  manner  in  which  the 
clauses  of  s.  13  are  stated  in  Com.  Dig.  Excommengement  (B  4).  Now 
under  stat.  53  O.  8,  c.  127,  s.  1,  the  writ  de  contumace  capiendo 
is  substituted  for  the  writ  of  excommunicato  capiendo^  and  is  sub- 
ject to-  the  same  rules,  as  before  pointed  out.  The  express  words  of 
stat.  5  Eliz.  c.  23,  s.  13,  cannot  be  repealed  by  the  forms  in  the  sched- 
ules to  stat.  53  G.  3,  c.  127.  [Littlbdale,  J.  This  is  an  imprisonment 
for  contempt ;  not  a  pain  or  forfeiture  limited  against  a  person  excommu- 
nicate by  statute  5  Eliz.  c.  23.]  ^^  Under  pain  of  imprisonment"  is  a 
well  known  phrase.  The  distinction  was  neyer  suggested  in  Regina  y. 
Sangway^  1  Salk.  294.  [Lord  Dbnmak,  0.  J.  In  Rex  y.  Johneony  1 
Show.  16,  the  distinction  was  taken  between  holding  the  penalties  yoid, 
and  holding  the  writ  itself  yoid.]  By  stat.  1  H.  5^  c.  5,  outlawries  on 
process  where  the  addition  is  omitted  are  ^'  yoid,  frustrate,  and  holden  for 
none." 

5.  The  proceeding  should  haye  been  before  the  commissary.  This  is 
a  matter  of  contentious  jurisdiction ;  and  the  inhibition  applies  only  to 
yoluntary  jurisdi<$tion.  The  inhibition  is  to  exist  during  the  yisitation, 
because  the  bishop's  yisitation  is  to  supersede  the  authority  of  the  com- 
missary, in  order  to  preyent  confusion ;  2  Burn's  Eccl.  L.  p.  339,  tit. 
InhibiHon,  But  this  can  apply  only  where  the  bishop  himself  assumes 
the  jurisdiction :  and  he  does  not  do  so  in  matters  of  contentious  juris- 
diction :  1  Bum's  Eccl.  Law,  293,  tit.  OhanceUorey  &c.  The  conten 
tious  jurisdiction  is  transferred  from  the  bishop  to  the  official.  The  com- 
missary is  supposed  to  exercise  jurisdiction  m  places  '^so  far  distant 
from  the  chief  city,  that  the  chancellor  cannot  call  the  people  to  the 
bishop's  principal  consistory  court  without  great  trouble  to  them ;"  2 
Burn's  Eccl.  Law,  8,  tit.  Commiesary.  This  is  also  the  yiew  taken  by  Sir 
George  Lbb,  in  Hillyer  y.  Milligan,  2  Ecc.  Rep.  temp.  Lee,  by  PhilH- 
more,  8,  15.  If  the  commissary's  contentious  jurisdiction  were  sus- 
pended, there  would  be  no  contentious  jurisdiction  at  all ;  for  the  bishop^ 
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does  not  exercise  such.  [Sir  TT.  W.  FoUett,  The  commissary  has  nc 
other  than  contentious  jurisdiction.  Lord  Denman,  C.  J.  Burn  says 
Eccl.  L.  (vol.  iv,  p.  16,  tit.  Visitation)^  that  '*  in  the  bishop's  triennial, 
as  also  in  visitations  regal  and  metropolitical,  all  inferior  jurisdictions 
respectively  are  inhibited  from  exercising  jurisdiction,  during  such  visita- 
tion.*' "And  even  matters  begun  in  the  court  of  the  inferior  ordinary 
{whether  contentious  or  voluntary)  before  the  visitation  of  the  superior, 
are  to  be  carried  on  by  the  authority  of  such  superior."  He  refers  to 
Gibson's  Godex,  p.  58.  (<z)]  Gibson  appears  to  have  intended  to  mag- 
nify the  power  of  the  bishop.  The  commissary,  in  this  case,  was  ap- 
pointed for  life ;  and  the  appointment  will  bind  the  bishop's  successor ; 
1  Burn's  Eccl.  L.  294,  tit.  Chancellors,  &c.  In  conformity  with  stat. 
23  H.  8,  c.  9,  (6)  the  party  ought  not  to  be  cited  out  of  the  peculiar 
jurisdiction.  And  this  Court  may  interfere  in  such  a  case ;  (}ould  v. 
Crupper,  5  East,  345.  [Lord  Denman,  C.  J.  We  feel  no  doubt  as  to 
that.J  In  Jones  v.  Jones,  Hob.  185,  186,  (5th  ed.)  it  is  said,  in  refer- 
ence to  Stat.  23  H.  8,  c.  9,  "  the  purpose  of  the  law  was  to  provide  for 
the  ease  of  the  subject,  more  than  for  the  jurisdiction  of  the  ordinary ; 
which  appears  in  that  there  is  action  given  to  the  subject,  and  penalty 
to  the  king  for  his  vexation,  but  none  to  the  ordinary."  Burn,  Eccl.  L. 
tit.  Citation  (vol.  i.  p.  422),  comments  on  the  enactment  of  stat.  23  H.  8, 
c.  9,  s.  2,  that  no  person  shall  be  cited  or  summoned,  or  otherwise  called 
to  appear,  "  out  of  the  diocese,  or  peculiar  jurisdiction  where  the  party 
which  shall  be  cited,  summoned,  or  otherwise  (as  is  aforesaid)  called,  shall 
be  inhabiting  and  dwelling,"  as  follows.  "  That  is,  whether  they  be 
cited  out  of  such  peculiar  to  the  Arches,  or  before  the  ordinary  within 
whose  diocese  the  peculiar  doth  lie.  And  Coke  said,  that  if  a  man  be 
sued  out  of  his  diocese,  yet  if  he  be  sued  within  his  own  proper  peculiar, 
he  is  not  within  this  statute."(c)  Here,  if  the  inhibition  had  the  effect 
which  is  attributed  to  it  on  the  other  side,  it  would  operate,  not  merely 
to  prevent  the  act  of  the  oflScer  who  is  inhibited,  but  to  transfer  the  juris- 
diction from  the  peculiar  into  the  diocese,  contrary  to  the  policy  of  the 
law  which  protects  the  subject  by  the  privilege  of  not  being  summoned 
out  of  the  peculiar  in  which  he  inhabits.  [Littledale,  J.  The  crea- 
tion of  a  commissary  does  not  create  a  peciuiar.] 

Cur,  adv,  vuU, 

Lord  Denman,  G.  J.,  in  the  sittings  after  the  same  term  (May  13th, 
1840),  delivered  the  judgment  of  the  Court. 

We  are  called  upon  to  quash  a  writ  de  contumace  capiendo,  issued  in 
a  suit  for  nonpayment  of  a  church  rate,  on  account  of  several  defects 
appearing  on  the  face  of  it,  and  others  arising  on  facts  proved  or 
admitted. 

The  1st  objection  was,  that  the  significavit  did  not  purport  to  have 
issued  within  ten  days  of  the  party's  being  pronounced  guilty  of  a  con- 
tempt. But  we  have  no  doubt  that  this  matter  of  practice  must  be  pre- 
sumed to  have  been  duly  acted  upon ;  and  the  objection  was  scarcely 
persisted  in. 

2d.  That  certain  words  were  introduced  into  the  significavit  which  are 
not  in  the  form  given  by  the  schedule  to  stat.  53  G.  3,  c  127.     But 

(a)  Vol.  ii.  tit  42,  cap.  1,  note  (c),  (2d  ed.). 

(b)  Bee  sects.  2,  8,  cited,  p.  109,  note  (6),  post. 

(e)  Burn  cites  2  Gibs.  Cod.  1006,  note/>,  where  the  dictum  of  Coke  is  given,  from  I 
Rolle's  Rep.  828 :  Moore  ▼.  Cockan, 
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these  are  merely  saperfiuous,  and  do  not  alter  the  sense  of  the  writ 
itself^  which  is  complete  without  them. 

3d.  It  does  not  appear  to  be  matter  of  spiritual  cognisance,  because  it 
does  not  assert  that  there  was  a  question  on  the  validity  of  the  rate,  nor 
that  the  sum  due  was  more  than  102.  The  answer  is:  all  church  rates 
were  of  spiritual  cognisance  before  stat.  63  G.  8,  c.  127 ;  which,  by  giv- 
in<r  power  of  enforcing  them  to  the  justice  of  the  peace  when  their 
vi'-  lity  is  unquestioned,  and  the  sum  due  is  less  than  lOZ.,  may  possibly, 
bj  implication,  deprive  the  ecclesiastical  courts  of  their  power  in  the 
same  description  of  cases :  on  which  point  however  it  is  not  necessary 
for  us  now  to  decide.  For  we  are  of  opinion  that  it  lies  on  the  defend- 
ant to  show  the  exception,  not  on  the  Court  to  negative  its  existence. 
We  must  presume,  so  far  as  the  citation  goes,  that  they  are  acting  in  a 
case  where  they  have  jurisdiction.(a) 

4th.  The  writ  is  bad  for  want  of  an  addition  to  the  party's  name. 
The  answer  is :  if  this  is  not  rendered  unnecessary  by  the  form  of  writ 
given  in  schedule  (B)  to  stat.  53  G.  3,  c.  127,  still,  on  looking  to  the  act 
Sr  Eliz.  c.  23,  we  find  that  the  writ  is  not  vitiated,  but  only  the  pains  and 
forfeitures  enacted  by  that  statute,  and  which  are  subsequent  to  the  writ, 
are  made  void.  Imprisonment  is  not  inflicted  on  this  occasion  by  way 
of  penalty,  but  is  under  the  writ  itself,  and  merely  for  enforcing  execu- 
tion of  the  sentence  pronounced  by  the  Court.  The  decisions  that  have 
been  made  on  the  act  of  Elizabeth  throw  little  light  upon  it ;  but  its  own 
language  is  clear. 

5th.  The  spiritual  judge  by  whom  this  sentence  has  been  pronounced 
has  two  offices,  that  of  commissary,  which  he  holds  for  his  life  in  the 
district  where  the  contempt  is  charged  to  have  been  committed,  and  that 
of  official  principal.  Dr.  Lushington  appears  to  have  acted  here  in  the 
latter  character,  whereas  his  power  is  only  in  the  former.  The  two 
offices  are  said  to  be  as  distinct  as  if  they  were  holden  bv  two  persons ; 
and,  if  they  were,  it  is  argued  that  the  official  principal  could  not  act 
within  the  jurisdiction  of  the  commissary.  This  objection,  in  respect  to 
facts,  appearing  on  affidavit,  is  answerea  in  the  same  manner ;  for  we  find 
that,  at  the  time  of  this  sentence,(()  an  inhibition  had  suspended  Dr. 
Lushington  from  acting  as  commissary,  and  so  remitted  him  to  his  power 
as  official  principal.  It  was  argued  that  an  inhibition  suspends  the  com- 
missary from  acting  in  cases  of  contentious  jurisdiction  only,  not  in  those 
matters  of  voluntary  jurisdiction  in  which  the  bishop,  during  his  visita- 
tion, may  personally  act.(t?)  This  distinction  is  expressly  denied  in  the 
treatises  to  which  we  must  have  recourse  as  stating  the  practice  of  the 
spiritual  courts ;  and  it  is  not  founded  in  principle.  The  inhibition  fol- 
lows upon  the  bishop's  personal  presence ;  but  it  suspends  all  the  powers 
and  authorities  of  the  officer  affected  by  it.  The  bishop  brings  with  him, 
not  only  the  means  of  visiting  the  churches  and  directing  ecclesiastical 
affairs,  but  the  power  of  acting  judicially  by  his  ordinary  officers,  of 
whom  the  official  principal  holds  the  highest  place.  We,  therefore,  think 
that  his  authority  in  that  character  was  revived  by  the  inhibition  against 
his  acting  as  commissary,  supposing  it  to  have  been  merged  in  that  office 

(a)  8«e  Regina  t.  Bainet,  p.  112,  post 

{h)  See  p.  100,  antfb.  The  Bentence  appears  to  have  been  pronounced  after  the  inhilu- 
tioQ  terminated:  but  the  citation  (see  stat.  63  G.  3,  c.  127,  s.  1)  issued  during  the  in- 
hibition. 

(e)  The  proposition  contended  for  on  behalf  of  the  defendant  appears  to  be  accidentaUy 
rerened. 

TOL.  XL.  14 
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urithin  the  same  district.  We  are  consequently  relieved  from  the  neces- 
sity of  inquiring  whether  the  ofBcial  principal  may  not  have  a  concur- 
rent jurisdiction  with  the  commissary. 

6th.  Another  objection,  arising  on  stat.  28  H.  8,  c.  9,  assumed  thai 
the  appointment  of  a  commissary  constituted  the  district  a  pectUiar;  but 
we  are  clearly  of  opinion  that  the  word  peculiar  is  there  employed  in  the 
ordinary  sense  of  some  district  exempt  from  the  diocesan's  jurisdiction, 
and  that  the  commission  appointing  Dr.  Lushington  judge  for  a  particu- 
lar part  of  the  diocese  within  the  bishop's  jurisdiction  does  not  make  a 
peculiar. 

It  appears,  therefore,  to  us,  that  all  the  objections  to  this  writ  are 
answered,  and  on  grounds  that  by  no  means  call  in  question  Lord  T£N- 
terden's  judgment  in  Rex  v.  Dugger^  5  B.  &  Aid.  791,  or  the  doctrine 
of  Lord  Talbot,  (a)  to  which  he  there  referred. 

Rule  discharged.  (6) 

(a)  Hex  ▼.  EsTt,  2  Str.  1067. 

h)  The  appointment  of  Dr.  Lushington  to  the  offioe  of  commiasary  wm  m  foUows : 
'o  all  Christian  people  to  whom  these  presents  shall  come,  William,"  &c.,  **  Bishop  qf 
London,  sendeth  greeting/'  &c.  "  Know  ye,  that  he,  the  aforesaid  bishop,  for  diyers 
good  causes,"  &c.,  **  hath  giyen,  granted,  and  confirmed,  and  by  these  presents  do  giye, 
grant,  and  confirm,  for  us  and  our  successors,  to  our  well  beloved  in  Christ,  Stephen 
Lushington,  Doctor  of  Laws,  for  and  during  the  term  of  his  natural  life,  aU  that  ofiioe, 
and  all  those  offices,  of  commissary  and  commissaries,  and  sequestrator  and  sequestrators 
general,  apd  comniissaryship,  of  us  and  our  successors,  Bishops  of  London,  in  and  through 
the  whole  archdeaconries  of  Essex  and  Colchester,  and  in  and  through  the  whole  deane- 
ries of  Branghing,  Harlow,  Hingham  otherwise  Hemingham,  and  Dunmow,  and  in  and 
through  the  whole  counties  of  Essex  and  Hertfordshire,  and  in  and  through  all  places 
whatsoeTcr  within  the  said  archdeaconries,  deaneries,  and  counties,  as  well  places  re- 
serred  to  the  peculiar  jurisdiction  of  us  and  of  the  Bishop  of  London  for  the  time  being, 
and  exempt,  as  not  exempt  (the  deanery  of  Barking  only  excepted) ;  and  we  do  constitute, 
appoint,  make,  and  depute  the  aforesaid  Stephen  Lushington  commissary  and  sequestrator 
general  of  us  and  our  successors.  Bishops  of  London,  in  and  through  the  whole  counties 
of  Essex  and  Hertfordshire,  and  in  and  through  the  whole  deaneries,"  hA,  (as  before), 
<*  for  and  during  the  term  of  his  natural  life.  We  moreover  give,  grant,  and  confirm,  for 
us  and  our  successors,  to  the  aforesaid  S.  L.,  during  the  term  aforesaid,  free  power  and 
authority  to  exercise  all  and  all  kind  of  our  ecclesiastical  Jurisdiction,  as  also  to  try  and 
proceed  in  all  and  singular  matters,  causes,  and  complaints  within  the  deaneries,  arch- 
deaconries, towns,  parishes,  and  places  aforesaid,  by  our  diocese  of  London  and  our  juris- 
diction, as  well  at  the  instance  or  promotion  of  any  party  or  parties,  as  of  office  mere, 
mixt  or  promoted,  and  also  in  causes  matrimonial,  and  of  divorce,  or  touching  marriage, 
or  other  causes  and  matters,  ecclesiastical  and  spiritual,  within  the  archdeaconries,  deane- 
ries," &c.,  "  in  what  manner  soever  moved,  beeun,  undecided,  and  depending,  undeter- 
mined in  judgment,  or  hereafter  to  be  moved  and  begun,  the  cognisance  whereof  belongs 
to  the  Court  and  jurisdiction,  spiritual  and  ecclesiastical,  and  by  us  and  our  successors, 
by  reason  of  our  episcopal  dignity  and  jurisdiction  aforesaid,  by  any  law,  statute,  privilege, 
custom,  composition,  or  other  matter  whatsoever ;  and  them  and  every  of  them,  together 
with  their  incidents,  emergents,  dependents,  and  whatsoever  is  thereto  annexed,  or  there- 
vrith  connected,  to  hear,  examine,  try,  decide,  and  finally  determine ;  and  all  sentences 
and  decrees  whatsoever,  as  well  definitive  as  interlocutory,  to  give  and  pronounce,  and  the 
same  to  put  in  execution,  or  to  order  and  cause  to  be  executed ;  as  also  to  inquire,  and  to 
cause  inquiry  to  be  made,  of  and  concerning  all  crimes,  excesses,  defaults,  and  oflfences 
of  aU  persons  whatsoever,  as  well  of  the  clergy  as  of  the  laity,  within  the  said  archdea- 
conries," &c.,  **and  of  all  others  whatsoever  therein  respectively  abiding  and  ofifending, 
whereof  the  correction,  punishment,  and  reformation,  by  the  laws,  statutes,  privileges, 
and  customs  of  this  renowned  kingdom,  are  notoriously  known  to  belong  to  us  and  our 
successors,  and  not  otherwise  or  in  any  other  manner ;  and  them  and  their  crimes,  ex- 
cesses, defaults,  and  offences,  so  done  and  committed,  or  to  be  done  and  committed,  in 
them  and  evexy  of  them,  according  as  the  law  and  the  quality  of  the  offence  requires,  to 
lay,  enjoin,  and  inflict  penances  and  spiritual  punishments,  salutary  and  canonical,  and  to 
enjoin  such  purgations  as  may  be  lawful  and  requisite,  and  the  same  to  admit  and  receive ; 
and  moreover  to  sequester,  and  cause  to  be  sequestered,  nil  fruits,  tithes,  oblations,  and 
profits,  and  other  rights,  goods,  and  emoluments  ecclesiastical  whatsoever,  of  all  persons,  in 
such  cases  as  by  law,  custom,  statutes,  privileges,  composition,  or  other  way  whatsoever,  are 
permitted ;  and  such  sequestrations,  as  often  as  need  shall  be,  to  release ;  and  also  testa- 
**"^^ts  and  last  wills  of  all  persons  whatsoever,  in  all  places  aforesaid,  and  at  all  limes 
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dying  within  the  archdeaoonries,"  &c.,  "  aforesaid  (the  Deanery  of  Barking  excepted),  to 
prove  and  decree  to  be  registered,  and  legally  to  pronounce  for  the  Talidity  thereof;  and 
to  commit  administraUon  of  the  goods,  rights,  credits,  and  chattels  of  persons  so  dying 
to  the  executors  in  the  said  testaments  or  last  wills  named  or  appointed ;  aud  also  in  due 
form  of  law,  and  as  the  law  requires,  to  grant  the  administration  or  administrations  of 
the  goods,  rights,  credits,  and  chattels  of  ^  other  persons  whatsoever,  dying  intestate,  or 
by  way  of  intestate,  within  the  archdeaconries,"  &c.,  '*  aforesaid  (except  as  before  ex- 
cepted), to  him,  her,  or  them,  to  whom  such  administration  or  administrations  by  the  law, 
statutes,  and  customs  aforesaid  ought  to  be  committed ;  and  also,  as  often  as  need  shall 
require,  in  cases  by  law  permitted,  to  sequester  the  moTable  goods  and  chattels  of  all 
persons  dying  within  the  archdeaconries,"  &c.,  "  aforesaid,  and  the  same  to  cause,  order, 
and  decree  to  be  safely  kept  under  safe  sequestration ;  and  to  call  for,  receive,  hear,  ad- 
mit, approve,  and  allow  the  computation,  reckoning,  and  accounts  of  all  executors, 
administrators,  and  sequestrators,  or,  if  the  case  so  requires,  to  disapprove  and  disallow 
the  same,  as  also  to  make  and  grant  acquittances  and  final  discharges  of  and  concerning 
such  administration  or  administrations ;  and  all  such  who  shall  well  and  faithfully  account 
from  his  office  in  that  behalf,  saving  the  right  of  all  persons  whatsoever,  or  otherwise  as 
ahmU  seem  best  to  him,  to  dismiss,  exonerate,  free,  and  finally  discharge :  moreover  to 
make,  depate,  appoint,  nominate,  and  admit  apparitors  and  special  messengers,  and  other 
officers  and  necessary  attendants  whatsoever,  as  occasion  shall  require,  within  the  arch- 
deaconries," &c.,  "aforesaid  (except  as  before  excepted),  and  them  and  every  of  them,  if 
they  shall  so  deserve,  duly  and  oanonically  to  punish,"  &c.,  and  to  remove  and  appoint 
sneeessors  at  pleasure ;  "  and  to  grant  matrimonial  licenses,  and  all  other  canonical  dis- 
pensations whatsoever,  which  are  usual  and  customary  by  the  laws,  constitutions,  canons, 
and  statutes  of  this  realm  to  be  granted  by  us  and  our  successors :  and  generally  to  exer- 
cise and  do  all  things  necessary  and  requisite  or  proper  in  the  premises,  within  the  arch- 
deaconries," &c.,  "aforesaid,  perfectly,  fully,  and  absolutely,  although  greater  than  ii 
expressed,  without  offending  against  the  laws,  privileges,  and  statutes  of  this  realm  of 
Great  Britain,  which  we,  the  aforesaid  bishop,  or  any  of  our  successors,  by  any  law, 
statute,  privilege,  custom,  or  composition,  or  by  any  other  means  whatsoeyer,  without 
offending  against  the  laws  of  this  realm,  may  and  ought  in  any  manner  to  do  and  exercise, 
or  have  power  to  order,  or  commit  to  others,  to  be  done,  exercised,  or  despatched,  although 
they  may  in  themselves  require  a  more  special  or  specific  commission,  power,  and  authority, 
than  is  above  expressed ;  together  with  all  and  singular  the  fees,"  &c.  "  And  we  do,  by 
the  tenor  of  these  presents,  commit  to  you,  in  whose  sound  learning,"  &c.,  "  we  very « 
much  confide,  our  place,  power,  and  authority,  in  the  manner  and  form  aforesaid,  within 
the  archdeaconries,"  &c.,  "  aforesaid,  upon  being  first  sworn  on  the  Holy  Evangelists, 
expressly  to  renoonce  and  refuse  all  and  all  manner  of  foreign  authority,"  &o.,  "  accord- 
ing to  the  laws  and  statutes,"  &c. ;  "  to  depute  surrogates,  and  substitute  another  or 
others  in  this  behalf,  as  often  as  you  shall  see  proper,  and  him  or  them,  as  you  shall  see 
proper,  to  remove ;  and  to  have,  hold,  and  possess  all  the  said  office  or  offices,  from  the 
date  of  these  presents,  together  with  all  and  singular  the  fees,"  &c.,  "for  and  during  the 
natural  life  of  you,  the  said  Stephen  Lushington.  In  testimony  whereof  we  have  caused 
our  episcopal  seal  to  be  affixed  to  these  presents.  Dated  the  lOth  day  of  March,  a.d. 
1826,  and  in  the  thirteenth  year  of  our  consecration. 

^iaeopal  W.  Londok." 

Seal 

The  inhibition  was  as  follows. 

"  Charies  James,"  &c.,  "  Bishop  of  London,  to  our  well  beloTcd,"  &o.  Stephen  Lush- 
ington, Doctor  of  Laws,  Commissary,  and  Sequestrator  Qeneral  for  the  parts  of  Bssez 
and  Hertford,  in  our  diocese  of  London,  and  his  surrogate  or  other  competent  judge, 
greeting.  Whereas  we  intend  (God  willing)  shortly  to  visit  our  diocese  and  jurisdiction, 
and  the  clergy  and  people  respectively  living  and  inhabiting  within  the  districts  thereof; 
therefore  we  do,  by  the  tenor  of  these  presents,  inhibit  you,  jointly  and  severally,  and  by 
yon  and  either  of  you  we  will  command  to  be  speedily  inhibited  all  and  singular  other 
persons  whatsoever  exercising  ecclesiastical  jurisctiotion  within  your  jurisdiction  aforesaid, 
that  neither  yoi^nor  they,  nor  any  of  them,  from  the  1st  day  of  September  to  the  80th 
day  of  November  next,  pending  our  visitation,  do  presume  to  visit  the  churches  or  other 
eccleaiastieal  place,  or  the  clergy  or  people  within  your  jurisdiction  aforesaid,  or  exercise 
ether  things  which  belong  to  ecclesiastical  jurisdiction  in  any  manner  whatsoever,  or  do 
any  thing  else  to  the  pr^judioe  of  our  visitation,  under  pain  of  the  law  and  contempt 
thereof.  And  what  you  shall  do  in  the  premises  you  shall  duly  certify  us,  or  our  vicar 
general  or  commissary,  in  this  behalf,  as  it  becomes  you,  when  you  shall  be  duly  required 
so  to  do.  Given  under  our  episcopal  seal,  the  20th  day  of  June,  a.d.  1888,  and  in  the 
tenth  year  of  our  translation,"  Ac. 
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JOLLY  and  BERRIDGE  against  BAINES.— p.  201. 

On  motion  for  a  prohibition,  this  Court  will  not  enter  into  questions  as  to  the  practice 
of  the  ecclesiastical  courts.  As,  whether  witnesses  in  a  suit  have  been  examined  con- 
formably to  a  general  order  of  the  Court  of  Arches,  though  such  order  was  made  by 
virtue  of  an  act  of  parliament  (10  G.  4,  c.  68,  s.  9). 

A  cause  of  subtraction  of  church  rate  may  be  carried  into  the  Arches  Court  by  letters  of 
request  from  the  commissary  of  the  diocese,  or  other  jurisdiction,  in  which  the  cause 
originates,  under  stat.  23  H.  8,  c.  9,  s.  8,  without  any  proceeding  having  been  first 
taken  in  the  court  of  that  jurisdiction.  It  is  sufficient  ground  for  such  removal,  that 
matters  of  difficulty  may  arise,  in  which  the  parties  desiring  letters  of  request  can  have 
assistance  of  counsel  in  the  superior  court,  not  attainable  in  the  inferior. 

Manning,  in  Trinity  term,  1889,  obtained  a  rule,  calling  on  the  plain* 
tiffs  (upgn  notice  to  their  proctor),  and  Sir  Herbert  Jenner,  Knight, 
LL.  b.,  and  official  principal  of  the  Arches  Court  of  Canterbury  (upon 
notice  to  him  or  his  deputy),  to  show  cause  why  a  prohibition  should  not 
issue  to  the  said  court,  to  prohibit  further  proceedings  in  this  suit. 

The  plaintiffs  were  the  churchwardens  of  St.  Martin's  parish,  in  the 
borough  of  Leicester;  the  defendant  was  a  resident  inhabitant  of  that 
parish,  occupying  property  therein,  liable  to  church  rate.  The  suit  was 
for  subtraction  of  church  rate.  In  November,  1888,  defendant  was 
served  with  a  citation,  stating  that  Sir  H.  Jenner,  the  official  principal 
of  the  Arches  Court,  had  accepted  certain  letters  of  request  from  the 
commissary  of  the  Bishop  of  Lincoln  in  and  for  the  Archdeaconry  of 
Leicester,  and  citing  defendant  to  appear  before  Sir  H.  Jenner,  his  sur- 
ro^te,  or  some  other  competent  judge  in  that  behalf  in  the  common  hall 
of  Doctors*  Commons,  to  answer,  &c.  {a) 

>  (a)  The  citation  was  addressed  by  Herbert  Jenner,  &o.,  official  principal,  &c.,  *'  to  aU 
and  singular  clerks  and  literate  persons"  in  the  province  of  Canterbury,  and  recited  aa 
foUows.  **  Whereas,  we  have  lately  received  letters  of  request  from  the  worshipful  Christo- 
pher Hodgson,  M.A.,  Commissary  of  the  Right  Reverend  Father  in  God,  John,  by  divine 
permission.  Lord  Bishop  of  Lincoln,  in  and  for  the  Archdeaconry  of  Leicester,  lawfully 
constituted,  of  the  tenor  following,  to  wit :  *  Whereas  W.  Jolly  and  W.  Berridge,  church- 
wardens of  the  parish  of  St  Martin,  in  the  borough  of  Leicester,  in  the  county,  arch- 
deaconry, and  commissaryship  of  Leicester,  in  the  diocese  of  Lincoln,  intend  to  institute 
proceedings  against  William  Baines,  of  the  market-place,  in  the  borough  of  Leicester 
aforesaid,  hatter  and  hosier,  a  parishioner  and  inhabitant  of  the  said  parish  of  St.  Martin, 
in  a  cause  of  subtraction  of  church  rates  made  in  and  for  the  said  parish,  and  have 
requested  us,  Christopher  Hodgson,  M.A.,  Commissary,'  &c.,  *in  and  for  the  said  arch- 
deaconry,* ko.f  *  to  grant  them  letters  of  request,  in  order  that  the  said  proceedings  may 
be  promoted  and  prosecuted  in  the  Arches  Court  of  Canterbury ;  and  whereas,  matters 
of  difficulty  may  arise  wherein,  the  parties  may  require  the  aid  and  assistance  of  civilians 
or  counsel  learned  in  the  law,  practising  in  the  said  Arches  Court :  Now,  we,  the  said  C. 
Hodgson,  M.A.,  the  Commissary  aforesaid,  do  hereby  request  you,  the  Rt  Ron.  Sir  H. 
J.,'  &c.,  *  Official  Principal,*  &c.,  'your  surrogate  or  some  other  competent  judge  in  this 
behalf,  to  cite,  or  cause  to  be  cited,  the  said  William  Baines,  a  parishioner  and  inhabitant 
of  the  parish  of  St.  Martin,  aforesaid,  that  he  appear  before  you,  your  surrogate  or  some 
other  competent  judge  in  this  behalf,  at  a  certain  competent  time  and  place,  and,  in  man- 
ner to  be  therein  specified,  to  answer  to  the  said  W.  J.  and  W.  B.,  in  a  certain  cause  of 
subtraction  of  church  rates,  made  in  and  for  the  parish  of  St.  Martin,  and  to  hear  and 
determine  the  said  cause  or  business,  as  unto  law  and  justice  shaU  appertain,  at  the  pro- 
motion of  the  said  W.  J.  and  W.  B.,  the  churchwardens  of  the  said  parish  of  St.  Martin. 
In  witness  whereof  we  have  hereunto  set  our  hand  and  seal,  and  caused  the  seal  of  our 
office  to  be  affixed,  this  12th  day  of  November,  a.d.,  1888.' "  The  citation  then  further 
recited  that,  at  the  petition  of  the  proctor  of  W.  J.  and  W.  B.,  and  in  aid  of  justice.  Sir 
H.  J.  had  accepted  the  said  letters  of  request,  and  decreed  to  proceed  according  to  the 
tenor  thereof,  and  in  pursuance  thereof  had  decreed  the  said  W.  Baines  to  be  cited  and 
called  into  judgment,  on,  Ac.  (as  after  mentioned).  The  citation  then  proceeded.  "  We 
do  therefore  hereby  authorize,  empower,  and  strictly  eigoin  and  command  you,  jointly  and 
severally,  peremptorily  to  cite,  or  cause  to  be  cited,  the  saic^  William  Baines,  that  he 
appear  personally,  or  by  his  proctor,  duly  constituted,  before  us,  our  surrogate,  or  some 
other  eompetent  judge  in  this  behalf,  in  the  common  hall  of  Poctors'  Commons,  situate  in 
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Defendant  did  not  appear.  He  was  then  served  with  a  decree  to  see 
and  hear  further  proceedings,  and  was  thereby  informed  that  he  was 
contumacious  and  in  contempt,  and  that,  if  he  did  not  appear,  the  Court 
would  proceed  to  hear  and  determine  without  him.  He  did  not  appear; 
and  he  was  afterwards  served  with  a  monition  for  payment  of  the  rate 
and  costs,  which  he  disobeyed.  The  Court  pronounced  him  in  contempt ; 
and  a  significavit  was  issued,  and  a  writ  de  contumace  capiendo  there- 
upon awarded  against  him. 

The  affidavits  in  support  of  the  nde  stated  that  the  witnesses  for  Jolly 
and  Berridge  on  the  libel  were  sworn  before  a  surrogate  at  chambers, 
and  not  in  open  court,  nor  ''in  pain  of  the  contumacy"  of  defendant 
Baines:  that  defendant  had  no  notice  of  the  meetings  at  which  they  were 
examined,  or  of  the  time  or  place  of  examination ;  and  that  he  was  not, 
at  the  time  of  examination,  thrice  publicly  called  to  appear  and  see  them 
sworn ;  which,  as  well  as  the  mode  of  swearing  the  witnesses,  was  alleged 
to  be  contraiT  to  the  practice  of  the  Court :  Also  that  it  did  not  appear 
that  any  of  the  days  of  swearing  was  a  general  session,  b^-day,  or  addi- 
tional or  other  court  day  of  the  Arches  Court,  on  which  days  alone 
defendant  was  cited  to  appear :  Also  that  some  of  the  witnesses  were 
repeated  on  the  days,  respectively,  next  after  those  on  which  they  had 
been  examined,  whereas  it  was  stated  to  be  a  rule  (a)  and  the  practice  of 
the  Arches  Court  that,  when  proceedings  are  carried  on  posnam  eontu- 
maeiasy  witnesses  shall  not  be  repeated  to  their  depositions  until  forty- 
eight  hours  at  least  shall  have  expired  from  the  time  of  their  production: 
ABd  that  the  proceedings  were  founded  upon  letters  of  request  from  the 
commissary  of  the  Bishop  of  Lincoln  for  the  archdeaconry  of  Leicester ; 
but  that  causes  of  subtraction  of  church  rate  are  not  causes  where  the 
civil*  or  canon  law  doth  affirm  execution  of  letters  of  request  by  any 
bishop  or  inferior  judge  to  the  archbishop  or  superior  ordinary  or  judge, 
within  Stat.  23  H.  8,  c.  9.(6) 

the  parish  of  St  Benedict,  near  Paul's  Wharf,  London,  and  place  qt  Judicature  there,  on 
the  sixth  day  after  he  shall  have  been  served  with  these  presents  if  it  be  a  general  ses- 
Am^  by-day,  or  additional  court  day  of  the  said  Arches  Court,  otherwise  on  the  general 
sessioii,  by-Kiay,  or  additional  court  day  of  the  said  court  then  next  following,  at  the  hour 
of  ten  in  the  forenoon,  and  there  to  abide  during  the  sitting  of  the  said  court,  then  and 
there  to  answer  to  the  said  W.  J.  and  W.  B.,  in  the  said  cause  of  subtraction  of  church 
tate,  and  further  to  do  and  receive  as  unto  law  and  justice  shall  appertain,  under  pain  of 
the  law  and  contempt  thereof,  at  the  promotion  of  the  said  W.  J.  and  W.  B.  And  what 
yoa  shall  do  or  cause  to  be  done  in  the  premises  you  shall  duly  certify  us,  our  surrogate, 
or  some  other  competent  judge  in  this  behalf,  together  with  these  presents.  Dated  at 
London,  the  15th  day  of  November,  a.d.  1838.  Wm.  Townsbitd, 

"  Registrar." 

(a)  The  following  extract  of  an  order  of  February  18th,  1830,  stated  to  have  been  made 
under  stat.  10  6.  4,  c.  53  (see  s.  9),  was  given  in  one  of  the  affidavits.  **  The  official  prin- 
cipal of  the  Court  of  Arches,"  &c.,  **  does  hereby  order,"  &c.  **  That,  where  proceed- 
ings are  earned  on  *  in  poenam  eontiAnaci»,'  vritnesses  may  be  produced  and  sworn  before 
a  surrogate  in  his  chambers,  as  well  as  in  open  court,  and  such  production  shall  be  im- 
mediately entered  and  recorded  in  the  register  book ;  but  the  witness  so  produced  shaU 
not  be  repeated  to  his  d<^osition  until  forty-eight  hours  at  least  shall  have  expired  from 
th«  time  of  his  production." 

(6)  Stat*  28  H.  8,  o.  9,  s.  2,  enacts.  *'  That  no  manner  person  shall  be  from  henceforth  cited 
or  summoned,  or  otherwise  called  to  appear  by  himself,  or  herself,  or  by  any  procurator, 
before  any  ordinary,  archdeacon,  commissary,  official,  or  any  other  judge  spiritual,  out 
of  the  diocese,  or  peculiar  jurisdiction,  where  the  person  which  shall  be  cited,  summoned, 
or  otherwise  (as  is  aforesaid)  called,  shall  be  inhabiting  and  dwelling,  at  the  time  of 
awarding,  or  going  forth  of  the  same  citation  or  summons ;"  except  in  certain  cases,  one 
of  which  is  (sect.  8)  "  in  case  tiiat  any  bishop,  or  any  inferior  judge  having  under  him 
jurisdiction  in  his  own  right  and  title,  or  by  commission,  make  request,  or  instance  to  the 
•cchbiahop,  bishop,  or  other  superior  ordinary  or  judge,  to  take,  treat,  examine,  or  deter- 
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The  affidavits  in  opposition  to  the  mle  stated  that  defendant  was  in  the 
first  instance  summoned  before  two  justices  of  the  borough  of  Leicester 
to  show  cause  whj  he  refused  to  pay  the  rate,  amounting  to  21.  &s. ;  tha/ 
the  legality  of  the  rate  was  disputed  on  his  behalf  before  the  justices, 
who  on  that  account  refused  to  proceed ;  that  the  plaintiffs  obtained  let- 
ters of  request,  which  Sir  H.  Jenner  accepted ;  that  proceedings  were 
thereupon  had  in  the  Arches  Court ;  of  all  which  defendant  was  regu- 
larly apprised,  but  refused  to  attend ;  that  sentence  was  given  for  the 
validity  of  the  rate ;  and  that  no  application  had  been  made  on  behalf 
of  defendant  to  the  Arches  Court  to  set  aside  any  of  the  proceedings  for 
irregularity,  nor  had  any  complaint  been  made  to  the  said  court  for  any 
irregularity  in  the  proceedings. 

In  last  Easter  term,  (a) 

Wiffhtman  showed  cause.  The  first  ground  of  motion  is,  that  the  pre- 
sent is  not  one  of  the  excepted  cases  under  stat.  23  H.  8,  c.  9,  s.  3,  in 
which  a  party  mav  be  cited  out  of  his  diocese  on  request  of  the  bishop  or 
inferior  judge.  !But  the  effect  of  the  clause  is,  that  the  inferior  court,  in 
any  case  over  which  it  has  jurisdiction,  may  apply  to  the  superior  tribunal 
in  the  first  instance.  The  language  of  Abbott,  C.  J.,  in  I!x  parte  WUr 
liarMj  4  B.  &  C.  313,  agrees  with  this  construction.  The  exception  as  to 
letters  of  request,  now  relied  upon,  is  limited  by  the  words,  '^and  that  to  be 
done  in  cases  only  where  the  law  civil  or  canon  doth  affirm  execution  of 
such  request,  or  instance  of  jurisdiction,  to  be  lawful  or  tolerable ;"  but  no 
objection  was  drawn  from  that  clause  in  JEz  parte  WiUiamSy  nor  is 
there  any  ground  on  which  it  ought  to  preclude  letters  of  request  in  a 
suit  for  subtraction  of  church  rate.  It  is  clear  that  questions  on  the 
validity  of  church  rates  are  under  the  jurisdiction  of  the  ecclesiastical 
courts  generally,  and  that  an  exclusive  jurisdiction  (except  where  inter- 
fered with  by  statute^ ;  Hex  v.  The  Chapelwardens  of  Milnrow^  5  M.  & 
S.  248.  The  objection  that  the  defendant  should  have  been  cited  in 
one  ecclesiastical  court  rather  than  another  ought  to  be  taken  before  sen- 
tence ;  Gardner  v.  Booths  2  Salk.  548 ;  and  not  reserved  till  the  plaintiff 
has  incurred  the  expense  of  proceeding  to  a  final  decision.  The  objections 
as  to  the  examination  of  witnesses  turn  upon  the  practice  of  the  ecclesi- 
astical courts ;  and  of  this  the  common  law  courts  will  not  take  cognisance ; 
Ex  parte  Smithy  3  A.  &  E.  719, 724.  If  a  rule  made  under  stat.  10  G.  4,  o. 
53,  has  been  transgressed,  that  objection  should  have  been  taken  as  the 
proceedings  went  on :  at  all  events,  application  should  have  been  made  to 
the  ecclesiastical  court  at  some  period  before  moving  for  a  prohibition,  if 
the  case  were  one  in  which  this  Court  would  interfere.  In  6  Bac.  Abr. 
682,  (7th  ed.),  Prohibition  (RV  it  is  said  (citing  OffUy  v.  WhUehaU^ 
Bunb.  17),  that,  if  a  man  lioels  in  the  spiritual  court  for  tithes  in  kind 
and  a  modus  is  suggested,  that  court  cannot  try  it,  though,  if  the  defend- 
ant admits  the  modus,  the  spiritual  court  may  proceed  in  the  cause :  bat 
it  is  added  that,  "  even  in  the  first  case,  if  the  party  permit  the  spiritual 
court  to  proceed  to  sentence,  he  comes,  then,  too  late  for  a  prohibition,  it 
being  pro  defectu  triationie  only."  (The  arguments  applying  to  the 
point  of  practice  itself  are  omitted.) 

mine  the  matter  before  him,  or  his  substitates,  and  that  to  be  done  in  cases  only  where 
the  law  ciyil  or  canon  doth  afiSrm  execution  of  such  request,  or  instance  of  Jurisdiction, 
to  be  lawful  or  tolerable :  upon  pain  of  forfeiture,"  by  any  ordinary,  commissary,  &c.,  by 
▼irtue  of  his  office,  or  at  Uie  suit  of  any  person  cited  contrary  to  the  act,  of  double 
damages  and  costs  for  the  vexation,  &e. 

(a)  April  27th,  1840.    Before  Lord  Denman,  C.  J.,  Littiedale,  Pmtteson,  and  Cole- 
ridge, Js. 
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Sir  tTl  CampbeUj  Attorney  General,  and  Manning^  Seijt.,  contri. 
The  qaestion  of  practice  here  turns  upon  a  rule  which^  being  made  under 
8tat.  10  6.  4,  c.  53,  s.  9,  is,  in  effect,  part  of  the  statute ;  and  the  expo- 
sition of  a  statute  belongd  to  the  common  law  courts,  and  not  the  eccle- 
siastical ;  per  North,  C.  J.,  in  Carter  v.  Crawley^  Sir  T.  Ray.  496, 497. 
That  the  objection  is  taken  too  late  is  an  argument  which  was  urged  and 
orerruled  in  Ez  parte  Williams,  (a)  [Lord  Denman,  C.  J.  The  objec- 
tion was  there  held  not  to  be  too  late,  if  want  of  jurisdiction  appeared. 
Is  that  so  here  ?]  As  to  the  operation  of  stat.  23  H.  8,  c.  9 ;  the  pre- 
sent case  is  withm  the  mischief  contemplated  by  that  act ;  the  defendant 
is  put  to  cost  and  inconvenience  by  being  cited  out  of  his  diocese,  and  is 
deprived  of  an  appeal  by  having  his  cause  at  once  carried  to  the  Arches 
Court.  This  point  was  not  raised  in  Hz  parte  Williams.  The  regula- 
tion of  the  statute,  that  no  man  shall  be  cited  out  of  his  own  diocese,  is 
qualified  by  an  exception  in  case  of  request,  by  the  bishop  or  inferior 
judge,  that  a  superior  court  will  determine  the  matter ;  but  that  excep- 
tion, again,  is  limited  by  the  words,  ^'  in  cases  only  where  the  law  civfl 
or  canon  doth  affirm  execution  of  such  request"  '^to  be  lawful  or  toler- 
able ;"  and  it  is  not  shown  here  that  the  removing  a  cause  of  subtraction 
of  church  rate  by  letters  of  request  has  ever  been  held  lawful.  The 
ground  alleged  is,  that  matters  may  arise  in  which  the  parties  may 
require  assistance  from  civilians  or  counsel  practising  in  the  Arches 
€ourt ;  but  this  is  not  a  cause  of  removal  within  the  terms  of  the  statute. 
The  citation,  therefore,  is  vexatious,  and  the  execution  of  these  letters  of 
request  not  '^lawful  or  tolerable."  No  proof  is  given  of  any  usage  to 
remove  a  cause  of  subtraction  of  church  rate  by  letters  of  request  in  the 
first  instance ;  if  there  were  any  instance  of  it,  it  should  have  been  shown 
by  the  plaintiffs.  In  Oaudem  v.  Selby,  1  Curt.  Ecc.  Rep.  894,  the  cause 
was  first  gone  into  before  the  bishop  of  the  diocese.  [Coleridqb,  J. 
The  act  gives  a  remedy  against  the  ordinary  or  commissary  in  case  of 
an  improper  citation.] 

Wightman.  It  may  be  inferred  from  that  enactment  that  a  citation, 
if  improper,  is  not  therefore  void.  Since  the  rule  nisi  was  granted  in 
this  ease,  the  course  taken  here,  of  carrying  the  cause  in  the  first  instance 
to  the  Court  of  Arches,  has  been  recognised  by  that  Court  in  Howes  v. 
PeUaU.  (i)  (hr.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

m)  MammAQy  Seijt,  also  referred  to  the  diaeuBsion  on  prooeedings  by  letter  of  request 
ia  Bnrgoytu  t.  Fre€,  2  Add.  £oc.  Rep.  405. 

(b)  The  reporters  u*e  favoared  by  Dr.  Curteis  with  the  foUowing  note : — 

ARCHBS  COURT  OF  CANTERBURY. 
T&iKiTT  Tbkm,  1880. 

HAWES  and  VICAT  against  PELLATT. 

This  was  a  cause  of  subtraotion  of  church  rate,  brought  by  Hawes  and  Vioat,  the 
diurehwardens  of  the  parish  of  Christ  Church,  Surrey,  against  Mr.  Apsley  Pellatt,  a 
parishioner,  by  letters  of  request  from  the  commissary  of  Uie  bishop  of  Winchester  for 
the  parts  of  Surrey  within  that  diocese. 

Mr.  Pellatt  appeared  to  the  citation,  under  protest,  and  prayed  to  be  dismissed  tmrn 
the  suit,  on  the  ground  of  his  having  been  cited  out  of  his  diocese,  contrary  to  stat.  28 
H.  8,  c.  9. 

The  Court  (Sir  Hbbbbrt  Jbnnbb)  oTerruled  the  protest  with  costs,  and  directed  Mr. 
PlUatt  to  appear  absolutely. 

The  case  came  before  the  Court  in  Michaelmas  term,  1889,  and  Trinity  term,  1840,  on 
'  points,  and  will  be  reported  in  vol.  2,  part  2,  of  Dr.  Curteis's  Reports. 
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This  was  a  motion  for  a  prohibition  to  the  Court  of  Arches  in  a  suit 
for  subtraction  of  church  rate. 

Two  objections  were  urged.  First,  that  the  depositions  were  impro> 
perly  taken  with  reference  to  the  statute  10  G.  4,  c.  53,  s.  9.  The  answer 
is  clear,  that,  even  if  it  were  so,  it  is  matter  of  irregularity  in  practice 
only,  and  no  ground  for  this  Court  to  interfere  by  writ  of  prohibition.(a) 

Secondly,  that  the  party  was  cited  out  of  his  diocese,  and  that  a  suit 
for  subtraction  of  church  rates  cannot,  by  the  law  civil  or  canon,  be 
referred  by  letters  of  request  to  the  superior  ecclesiastical  court,  and  so 
is  not  within  the  exception  of  the  statute  23  H.  8,  c.  9.  No  authority 
was  cited  for  this  position,  nor  any  reason  assigned  at  the  bar,  why  a  suit 
for  subtraction  of  church  rate  might  not  be  so  referred  as  much  as  a  suit 
for  subtraction  of  tithes,  or  for  brawling,  or  any  other  contentious  matter. 
But  it  was  said  by  counsel  that  they  were  not  aware  of  any  instance  in 
which  it  had  been  done. 

We  have  made  inquiry,  and  find  that  suits  for  subtraction  of  church 
rate  have  frequently  been  referred  by  letters  of  request,  and  that  no 
objection  has  ever  been  taken  on  that  ground,  although  in  several  such 
instances  a  prohibition  has  been  moved  for  on  other  grounds.  The  ground 
usually  assigned  in  the  letters  of  request  is,  that  the  parties  can,  in  the 
superior  court,  have  the  benefit  of  counsel  learned  in  the  law,  which 
advice  cannot  be  had  in  the  inferior  jurisdiction;  and  this  ground  is 
obviously  applicable  to  the  case  in  question. 

We  see,  therefore,  no  reason  to  doubt  that  the  letters  of  request  were 
in  this  case  proper :  and  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  See  Regma  t.  Bainet,  post  112,  122. 


The  QUEEN  against  BAINES.— p.  210. 

A  writ  de  contumace  eapiendo,  under  stat.  58  0.  8,  o.  127,  a.  1,  for  disobeying  the  moni- 
tion of  the  Arches  Court,  may  issue  on  a  significarit  fh>m  the  official  principal. 

If  the  writ  purport  to  hare  issued  against  defendant  for  not  paying  a  sum  of  money  and 
costs,  according  to  the  monition  of  the  Arches  Court,  the  proceedings  being  carried  on 
in  pain  of  the  contumacy  of  defendant,  duly  cited  to  appear  in  the  cause,  &e.,  with  the 
usual  intimation,  but  not  appearing,  this  Court  will  not  discharge  him  on  habeas 
corpus.  For  a  practice  of  the  Ecclesiastical  Court  to  giye  judgment  against  a* party  on 
such  non-appearance  may  be  legal ;  and,  if  no  such  practice  exists,  the  party  should 
appeal. 

The  writ  shows  sufficiently  that  the  Ecclesiastical  Court  had  jurisdiction,  if  it  state  that 
defendant  was  contumacious  in  not  paying  the  churchwardens  of  St.  M.  the  sum  of  two 
pounds  five  shiUingt  **  rated  and  auesaed'*  upon  him,  and  costs,  pursuant  to  a  monition, 
&c.,  '*  in  a  certain  cause  or  business  of  subtraction  of  church  rate^*'  depending,  &c. 

The  form  of  a  writ  de  contumace  capiendo,  given  by  stat  58  Q.  8,  c.  127,  sched.  (B.), 

addressed  "  To  the  sheriff  of ,*'  describes  the  contumacious  party  as  ** of , 

in  your  county  of ."     Qwere^  whether  a  writ  describing  the  defendant  as  '*W.  B. 

of  the  Market  Place,  in  the  borough  of  Leicester,  hatter,  a  parishioner  and  inhabitant 
of  the  parish  of  St.  M.,  in  the  said  borough  of  L.,  in  the  county  of  Leicester,"  suffi- 
ciently complies  with  the  statute.     But, 

ffeldy  upon  motion  for  discharge  on  habeas  corpus,  that  the  alleged  variance  could  not  be 
taken  advantage  of  on  a  return  setting  out  the  writ,  though  tiie  motion  was  supported 
by  an  affidavit  verifying  a  copy  of  the  writ ;  for  that  the  proper  course  was  to  moT« 
that  the  writ  itself  might  be  set  aside  for  irregularity. 

It  is  no  objection  to  the  writ,  that  it«purports  to  have  been  delivered  of  record  to  th« 
■herifr  in  the  Court  of  Q.  B.,  but  does  not  appear  to  have  been  «  opened"  at  that  time, 
pursuant  to  stat.  5  Elii.  o.  23,  s.  2. 
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A  HABBAS  corpus  isssued  in  Michaelmas  term,  1840,  to  the  sheriff  of 
Leicestershire,  to  bring  up  the  body  of  William  Baines,  who  had  been 
committed  to  the  gaol  of  that  county,  with  the  cause,  &c.  The  sheriff, 
in  the  same  term,  made  the  following  return. 

"I,"  &c.  "do  humbly  certify,"  &c.,  "that,  before  the  said  writ  came 
to  me,  (that  is  to  say)  on  the  13th  day  of  November  in  the  year  within 
written,  William  Baines  in  the  said  writ  named  was  taken,  and  in  her 
majesty's  gaol  for  the  said  county  under  my  custody  is  detained,  by  vir- 
tue of  her  majesty's  writ  de  contumace  capiendo,  the  tenor  of  which  said 
writ  follows  in  these  words,  to  wit,  Victoria,  by  the  grace,"  &c.,  "  to  the 
sheriff  of  Leicestershire,  greeting.  Herbert  Jenner,  Knight,  Doctor  of 
Laws,  Official  principal  of  the  Arches  Court  of  Canterbury,  lawfully  con- 
stituted, hath  signified  to  us  that  one  William  Baines,  of  the  Market 
Place,  in  *the  borough  of  Leicester,  hatter  and  hosier,  a  parishioner  and 
inhabitant  of  the  parish  of  St.  Martin  in  the  said  borough  of  Leicester, 
in  the  county  of  Leicester,  is  manifestly  contumacious,  and  contemns  the 
jurisdiction  and  authority  of  the  law  and  jurisdiction  ecclesiastical,  in  not 
obeying  the  lawful  commands  to  pay  or  cause  to  be  paid  to  William  Fox, 
the  proctor  of  William  Jolly  and  William  Berridge,  the  churchwardens 
of  the  said  parish  of  St.  Martin,  the  sum  of  2L  and  5«.  of  lawful  money  of 
Great  Britain,  rated  and  assessed  upon  him,  and  the  sum  of  125L  and  3«. 
of  lawful,"  &c.,  "being  the  amount  of  costs  on  their  behalf  duly  taxed 
and  moderated,  pursuant  to  a  monition  duly  issued  under  seal  of  the  said 
Arches  Court,  and  duly  and  personally  served  on  him  the  said  William 
Baines  for  that  purpose,  and  duly  returned  into  the  said  Arches  Court 
with  a  certificate  and  affidavit  of  the  execution  thereof,  of  the  said  Her- 
bert Jenner,  Knight,  Doctor  of  Laws,  Official  principal  of  the  Arches," 
tc.,  "  lawfully  authoriaed,  by  not  paying  or  causing  to  be  paid  to  the 
said  William  I'ox,  the  proctor  of  the  said  William  Jolly  and  William  Ber- 
ridge, the  said  sums  of  22.  and  5«.,  and  1252.  and  3».,  of  lawful,"  &c.,  "  pur- 
suant to  the  said  monition,  on  a  day  and  hour  now  long  past,  in  a  certain 
cause  or  business  of  subtraction  of  church  rate  depending  before  the  said 
Herbert  Jenner,  Knight,  Official  principal,"  &c.,  "  in  judgment,  by  virtue 
of  letters  of  request  from  the  worshipful  Christopher  Hodgson,  Master 
of  Arts,  Commissary  of  the  Right  Reverend  Father  in  Ood,  John  by 
Divine  permission  Lord  Bishop  of  Lincoln,  in  and  for  the  archdeaconry 
of  Leicester,  lawfully  constituted,  between  the  said  W.  J.  and  W.  B., 
churchwardens  of  the  said  parish  of  St.  M.  in  the  borough  of  Leicester, 
in  the  county,  archdeaconry,  and  commissaryship  of  Leicester,  in  the 
diocese  of  Lincoln  and  province  of  Canterbury,  the  parties  promoting 
the  said  cause  or  business  of  the  one  part,  and  the  said  William  Baines 
of  the  Market  Place,  in  the  borough  of  Leicester,  aforesaid,  hatter  and 
hosier,  parishioner  and  inhabitant  of  the  said  parish  of  St.  Martin,  the 
party  against  whom  the  said  cause  or  business  was  promoted,  on  the  other 
part,  and  the  proceedings  wherein  were  carried  on  in  pain  of  the  contu- 
macy of  the  said  William  Baines  duly  cited  to  appear  in  the  said  cause 
or  business,  and  also  duly  cited  to  see  proceedings  thereon,  with  the  usual 
intimation,  but  in  no  wise  appearing,  nor  will  he  submit  to  the  ecclesias- 
tical jurisdiction.  But,  forasmuch  as  the  royal  power  ought  not  to  be 
wanting  to  enforce  such  jurisdiction,  we  command  you  that  you  attach 
the  said  William  Baines  by  his  body  until  he  shall  have  maae  satisfac- 
tion for  the  said  contempt;  and  how  you'shall  execute  this  our  precept 
notify  unto  us  on  the  11th  day  of  January  next,  wheresoever  we  shall 
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then  be  in  England ;  and  in  nowise  omit  this ;  and  have  you  there  this 
writ.  Witness  ourself  at  Westminster,  the  12th  day  of  November,  in 
the  fourth  year  of  our  reign. 

Bentall* 

This  writ  is  allowed,  enrolled,  and  delivered  of  record  before  our  Lady 
the  Queen  at  Westminster,  of  Michaelmas  term,  in  the  fourth  year  of  the 
reign,"  &c.,  ^^  according  to  the  form  of  the  statute  in  such  case  made  and 
provided.  In  Court,  by  Le  Ptpre,  12th  of  November,  1840.  And  these 
are  the  causes  of  the  taking  and  detaining  the  said  William  Baines, 
which  together  with  his  body  I  have  ready  as  by  the  said  writ  I  am 
commanded." 

The  return  being  in  Court,  Sir  J.  Campbell^  Attorney  General,  moved 
that  the  prisoner  might  be  discharged.  He  put  in  affidavits,  verifying 
copies  of  the  significavit  and  writ  de  contumace  capiendo,  ifhe  motion 
was  supported  by 

Sir  J.  Campbell^  Attorney  General,  Hill^  Baines^  and  MeHar.{a)  The 
return  discloses  several  objections  to  the  commitment. 

First,  the  significavit  ought  to  have  been  issued  by  the  archbishop,  not 
by  the  official  principal.  The  writ  de  contumace  capiendo  is  substituted 
by  Stat.  53  G.  8,  c.  127,  s.  1,  for  the  writ  de  excommunicato  capiendo : 
that  was  a  proceeding  to  enforce  an  ecclesiastical  censure ;  the  sentence 
of  excommunication  was  spiritual;  and  the  ordinary  was  the  proper  per- 
son to  notify  it  to  the  civil  power.  In  3  Bac.  Abr.  335,  Ezcommunicon 
tioTiy  (C),  (b)  it '  is  said,  ^'  The  sentence  of  excommunication  can  only  be 
pronounced  by  the  bishop,  or  other  person  in  holy  orders,  being  a  Master 
of  Arts  at  least."  '^  Excommunication  must  be  certified  by  the  bishop 
of  the  diocese,  whose  proper  subject  the  party  is,  and  cannot  be  certified 
by  his  commissary  or  official ;  the  reason  whereof,  according  to  the  civi- 
lians, is,  because  no  person  inferior  to  a  bishop  can  call  in  the  secular 
arm,  by  the  laws  of  the  church ;  but  my  Lord  Coke  (c)  assigns  the  rea- 
son of  it  to  be,  because  no  certificate  of  excommunication  by  any  shall 
disable  one,  but  the  certificate  of  him  to  whom  the  court  may  write  to 
absolve  the  party  excommunicated.  But  the  vicar  general,  episcopo  in 
remotii  agente^  or  the  guardian  of  the  spiritualities,  vacante  sede,  may  do 
it,  either  by  direct  certificate,  that  the  person  is  excommunicate,  or  by 
letters  testimonial,  reciting  the  entry  thereof  in  the  register,  and  attest- 
ing that  such  entry  is  there  found."  So  in  Com.  Dig.  JtJxcommengementy 
(B  2.),  it  is  said  (citing  Co.  Litt.  134  a),  that  ^^none  except  the  bishop 
or  other  ordinary,  that  is  immediate  officer  to  the  king's  courts,  regularly 

(a)  NoTember  28d,  1840.  Before  Lord  Denmui,  C.  J.,  Littledale,  WilUams,  and  Cole- 
ridge, Js.  A  quesUon  being  made  as  to  the  order  in  which  the  case  should  be  argued. 
Lord  Denmam,  C.  J.,  sud  that  the  Court  would  consider  the  course  pursued  in  the  case 
of  the  Canadian  prisoners,  Leonard  Watson' t  CoMt^  9  A.  &  £.  731,  as  the  established  prac- 
tice ;  that  the  counsel  for  the  prisoner  should  be  first  heard,  then  the  counsel  for  the 
cruwn ;  and  then  the  Attorney  General,  for  the  prisoner,  reply  generally.  See  9  A.  &  E. 
767,  772,  776. 

(6)  7th  ed.  See  Lyndwood's  ProWnciale,  p.  265,  ed.  1679,  lib.  IIL  tit  28  {S€bcvU 
Jhrinapes)y  note  d:  p.  850,  lib.  V.  tit.  17  {PraUerta  Contin^t)^  note  e;  in  which  last  pas- 
sage, Lyndwood,  speaking  of  excommunicated  persons,  mentioned  in  the  text  as  being 
**  de  maudato  pnelatorum  secundum  regni  consuetudinem  capti,"  says,  **  Pnelatorum,  1.  e. 
episcoporum :  nam  ad  rogatum  pnelatorum  inferiorum  Rex  non  consueyit  scribere  pro 
captione  excommunicatorum.  Unde  si  aliquis  /uerit  exoommunicatus  ab  inferior!  epis- 
copo,  ut  puta,  decano,  vel  archidiacono,  inrocatio  regiss  m^jestatis  fieri  debet  per  epis- 
copum:  nam  inferiores  episcopis  non  possunt  invocare  brachium  ssculare,  at  dixi 
•aprft,"  &c. 

(c)  TtqUop'm  Case,  8  Rep.  68  a,  is  cited. 
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can  make  a  certificate  of  excommunication."  To  the  same  effect  are  10 
Vin.  Abr.  513,  JEzcommunicatian  (B) ;  Oughton,  Ordo  Judiciorum,  vol.  i. 
p.  74,{a)  tit.  43,  note  (g).  The  statute  alters  the  proceeding  in  case  of 
contumacy,  but  does  not  change  the  person  with  whom  it  is  to  originate. 
The  power  to  certify  excommunication,  which  the  archbishop  had  under 
the  old  law,  was  recognised  by  stat.  5  Eliz.  c.  23  ;  {b)  and  by  sect.  1  of 
Stat.  53  6.  3,  c.  127,  '^  no  sentence  of  excommunication  shall  be  given," 
except  in  particular  cases,  '^  but  instead  thereof,  it  shall  be  lawful  for  the 
judges  or  judge  who  issued  out  the  citation,  or  whose  lawful  orders  or 
decrees  have  not  been  obeyed,"  to  pronounce  the  person  contumacious, 
and  ^^  to  signify  the  same  in  the  form  to  this  act  annexed,  to  his  Majesty 
in  Chancery,  as  hath  heretofore  been  done  in  signifying  excommunica- 
tions ;"  and  thereupon  the  writ  de  contumace  capiendo  shall  issue.  Now 
the  judge,  in  the  Court  of  Arches,  is  the  archbishop ;  Com.  Dig.  CourtSj 
(N 1.),  (N  3.) ;  and  he  may  act  in  person ;  Bishop  of  St.  David's  v.  Lticyy 
1  Salk.  134.  The  significavit  is  required  by  stat.  53  G.  3,  c.  127,  s.  1,  to 
be  in  the  form  prescribed  by  the  schedule,  and  there  it  purports  to  issue 
from  " by  divine  providence,"  &c.,  which  is  the  style  of  an  arch- 
bishop.    And  it  is  "given  under  the  seal  of  our court."     The 

temporal  courts  know  who  is  archbishop,  but  not  who  is  his  officer.(c) 
It  may  be  said  that  Sir  Herbert  Jenner  issues  the  significavit  as  repre- 
sentative, and  on  behalf  of  the  archbishop;  but  then  he  should  have 
issued  it  expressly  in  the  archbishop's  name.  The  second  resolution  in 
Combes' s  case^  9  Rep.  75  a,  applies :  "  When  any  has  authority,  as  attorney, 
to  do  any  act,  he  ought  to  do  it  in  his  name  who  gives  the  authority ;  for  he 
appoints  the  attorney  to  be  in  his  place,  and  to  represent  his  person ;  and 
therefore  the  attorney  cannot  do  it  in  his  own  name,  nor  as  his  proper 
act,  but  in  the  name,  and  as  the  act  of  him  who  gives  the  authority."((2) 
In  Rex  V.  Ricketts^  6  A.  &  E.  537,  541,  Lord  Denman,  C.  J.,  says  that, 
in  signifying  contempt,  "the  judge  is  to  convey  the  information,  but  he 
is  to  do  so  as  the  instrument  of  the  archbishop."  In  4  Chittv's  Practice 
of  the  Law,  225,  part  7,  chap.  7,  Q,  the  form  of  significavit  is  in  the 
name  of  the  Archbishop  of  Canterbury.  In  Reginay.  Thorogoodj  page 
98,  ante,  the  significavit,  from  the  Consistorial  Court  of  London,  was 
in  the  name  of  the  bishop  himself.  The  strictness  of  the  courts  of 
Westminster  Hall,  in  cases  originating  with  the  ecclesiastical  jurisdic- 
tions, appears  in  Rex  v.  Duggery  5  B.  &  Aid.  791,  and  Rex  v.  Eyre^  2 
Stra.  1067,  there  cited.  Jbruyeros  v.  JRalcomb^  3  A.  &  E.  381,  and 
Bans&n  v.  Dundas^  3  New  Ca.  123,  are  analogous  cases,  of  a  different 
class.  DeybeTs  Case,  4  B.  &  Aid.  243,  shows  the  nicety  with  which  this 
Court  will  inquire  into  jurisdiction  on  returns  to  habeas  corpus. 

Secondly,  it  appears  by  this  return  that  Baines,  failing  to  appear  when 
cited,  was  not  pronounced  contumacious  (which  was  done  in  Regina  v. 
Thcrogood)j  but  was  condemned,  without  naving  appeared,  to  pay  the 
rate  demanded,  and  costs.  Such  a  course  is  contrary  to  the  general 
rule  of  law,  that  judgment  shall  not  be  given  against  any  party  till 
he  can  be  heard.  If  a  contrary  course  of  practice  were  recognised  in 
the  ecclesiastical  courts,  the  significavit  should  have  averred  it ;  this 
Court  would  not  notice  a  mode  of  proceeding  so  repugnant  to  the  com- 

(a)  E<L  1728.  S«e  also  Fits.  N.  B.  toI.  1,  62  N.,  68  C. ;  titles,  Writ  de  Excommunicato 
C«pitndo  ;   Writ  de  Cautione  admittendd, 

(6)  Sm  sect.  10. 

{€)  On  this  part  of  the  case,  CkHtcn^  amions  cnrifls,  mentioned  Regina  t.  Jones,  10  A.  k 
S.576. 

(rf)  76  b. 
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mon  law,  unless  directly  certified.  But  the  practice  of  the  ecclesiastical 
conrts  in  this  respect  is  not  such  as  the  return  suggests.  (Upon  this 
point,  on  which  the  Court  gave  no  decision,  they  cited  1  Oughton's  Ordo 
Judiciorum,  68,  70,  de  Hzcommunicatiane^  tit.  38,  40 ;  Conset's  Prac 
tice  of  the  Spiritual  Ecclesiastical  Courts,  3d  ed.  p.  35,  36,  39,  part  2, 
c.  3 ;  p.  49,  part  2,  c.  4 ;  p.  85,  part  3,  c.  2 :  Cockbum's  Clerk's  Assist- 
ant in  the  Practice  of  the  Ecclesiastical  Courts,  4th  ed.  p.  11,  c.  3,  s. 
14 ;  and  p.  134,  c.  30,  s.  10,  where  a  proceeding  is  allowed  in  the  ab- 
sence of  the  party  to  be  affected,  but  in  a  peculiar  case :  Law's  Forms 
of  Ecclesiastical  Law,  121 — 3,  tit.  55,  12S— 6,  tit.  57,  and  the  notes: 
Reports  of  the  Commissioners  appointed  to  inquire  into  the  Practice  and 
Jurisdiction  of  tlio  Ecclesiastical  Courts,  p.  35, 36,  (ed.  8vo.  1832 ;)  Re- 
gina  v.  Thorf^'i  ',  page  98  ante.)  Stat.  10  G.  4,  c.  53(a)  gives  some 
additional  pow...r>  to  the  ecclesiastical  courts  for  expediting  suits,  but  not 
the  authority  here  assumed.  Proceedings  against  a  party  in  his  absence 
are  not  favoured  at  common  law ;  Williams  v.  Lard  Bagotj  8  B.  &  C. 
772.  Formerly,  if  a  defendant  did  not  appear  after  being  served  with 
process,  the  plaintiff*  could  not  proceed ;  the  power  of  entering  an  appear- 
ance for  the  defendant,  and  proceeding  thereon,  was  given  by  statute. 
If  the  Court  of  Arches  has  power  to  proceed  ex  parte  in  any  case,  the 
significavit  here  does  not  show  circumstances  which  rendered  it  necessary. 
The  words,  ^'  with  the  usual  intimation,"  are  as  vague  as  ^^  the  usual 
penance"  in  a  decree ;  which  words  were  held,  in  JRex  v.  Mabyj  8  D.  & 
R.  570,(()  not  to  convey  sufficient  information. 

Thirdly,  the  significavit,  as  stated  on  the  return,  does  not  show  that 
the  commands  disobeyed  by  the  defendant  were  such  as  the  ecclesiastical 
court  might  lawfully  issue.  It  recites  that  he  was  contumacious  in  not 
obeying  lawful  commands  to  pay  22.  5«.  of  lawful  money  '^  rated  and 
assessed  upon  him,"  but  does  not  say  for  what.  And  it  alleges  that  he 
disobeyed  by  not  paying  the  said  sum,  pursuant  to  monition,  'Mn  a  cer 
tain  cause  or  business  of  subtraction  of  church  rate  depending  before  the 
said  Herbert  Jenner,"  &c,,  in  judgment,  between  the  defendant  and  the 
churchwardens  of  St.  Martin.  The  monition  is  here  stated  to  have  been 
issued  in  a  cause  of  subtraction  of  church  rate ;  but  the  monition  itself 
may  not  have  required  payment  of  church  rate ;  nor  does  it  appear  that 
the  rate  mentioned  was  for  lawful  repairs  of  the  defendant's  parish 
church,  or  that  it  was  made  by  the  churchwardens  with  the  assent  of  the 
parishioners.  Nor  is  it  stated  to  have  been  a  rate  which  the  ecclesiasti- 
cal court  had  jurisdiction  to  enforce ;  prim&  facie,  indeed,  the  contrary 
appears,  according  to  Bicketts  v.  Bodenham^  4  A.  &  E.433,  since  the  pro- 
ceedings do  not  snow  that  the  validity  of  the  rate  was  in  question,  and 
the  amount  of  rate  recovered  did  not  exceed  10{.(c)  If  any  intendment 
can  be  made,  this  Court  will  make  it  for  and  not  against  liberty :  Sou- 
den's  Casej  4  B.  &  Aid.  294,  is  an  example.  The  temporal  courts  will 
not  lend  their  assistance  to  the  spiritual,  except  where  it  appears  clearly 
that  the  spiritual  courts  have  jurisdiction ;  and  will  not  trust  them  to 
determine  what  is  a  matter  merely  spiritual ;  Rex  v.  Eyre^  2  Stra.  1067. 
The  first  resolution  in  Rex  v.  Fawlery  1  Salk.  293,  is  to  a  like  effect. 
In  Regina  v.  HiUy  1  Salk.  294,(<2)  the  sig^cavit  stated  that  Hill  wan 

(a)  See  sect.  9. 

(6)  See  KmffUm  t.  Hack,  7  A.  &  E.  708. 

(e)  Stat  63  O.  8,  e.  127,  e.  7.    But  see  B^gma  r.  Tkoroffood,  p.  08,  ant^. 

(d)  S.  C,  more  fullj,  in  Re^ma  r.  WaU<m,  2  Ld.  Ray.  818. 
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excommamcated  for  contempt  in  not  paying  81.  in  which  he  was  con- 
demned ^^  in  quodam  negotio  concernente  eruditionem  puerorum  absque 
licentia  of  the  bishop,"  &c. ;  and  the  excommunicato  capiendo  was 
quashed,  because  it  did  not  appear  that  the  matter  was  of  ecclesiastical 
cognisance,  for  it  might  be  that  Hill  was  a  writing  master,  which  is  not 
within  any  of  the  canons.  [Lord  Denmak,  G.  J.  In  Rex  v.  Foivler^  as 
reported  in  Lord  Raymond,  1  Ld.  Ray.  618,  there  seems  to  have  been 
a  doubt  as  to  the  jurisdiction  of  this  Court.  The  nature  of  the  suit 
there  was  stated  in  an  absurd  manner.] 

Fourthly,  the  statute  53  G.  3,  c.  1^7,  sched.  (B.)  prescribes  a  form 
for  the  writ  de  contumace  capiendo  ;  and  statutory  forms  of  process  must 
be  closely  adhered  to ;  Richards  v.  Stuart^  10  Bing.  319,(a)  Nicol  v. 
Bm/T^  10  Bing.  339.     Now  the  commencement  of  the  writ,  according 

to  schedule  (B.),  should  be  thus  framed:  ^'The hath  signified  to 

OS,  that of in  your  county  of is  manifestly  con- 
tumacious." The  writ,  as  stated  in  the  return,  begins :  '^That  one  Wil- 
Uam  Baines,  of  the  market  place,  in  the  borough  of  Leicester,  hatter  and 
hosier,  a  parbhioner  and  inhabitant  of  the  parish  of  St.  Martin  in  the 
said  borough  of  Leicester,  in  the  county  of  Leicester,  is  manifestly  con- 
tumacious."    This  is  not  equivalent  to  saying  that  the  defendant  is  of 

in  the  sheriff' b  county  of .     There  may  be  the  same  want 

of  jurisdiction  in  the  sheriff  which  was  held  fatal  in  Rex  v.  RicketU^  6 
A.  &  E.  537«  The  borough  may  not  be  wholly  in  the  sheriff's  county. 
And  a  person  may  be  a  parishioner  and  inhabitant  of  a  place  within  the 
county,  80  as  to  answer  to  the  language  of  this  writ,  without  being  a 
resident.  If  the  description  be  even  of  questionable  certainty,  the  ob- 
senratioiiB  of  TiNDAL,  C.  J.,  and  Bosanquet,  J.,  m  Richards  v.  Stuart,  10 
Bing.  319,  apply  here :  the  statute  form  gives  a  rule  which  all  may 
follow ;  any  departure  from  it  introduces  conjecture  and  promotes  liti- 
gation. 

Fifthly,  Stat.  5  Eliz.  c.  23,  s.  2,  directs  that  the  writ  of  excommuni- 
cato capiendo,  when  made  and  sealed,  shall  be  brought  into  this  Court, 
and  there,  in  the  presence  of  the  justices,  ^^  shall  be  opened  and  delivered 
of  record  to  the  sheriff."  Stat.  53  G.  3,  c.  127,  s.  1,  enacts  that  the 
regulations  of  the  former  statute,  as  to  that  writ  and  the  proceedings 
following  thereupon,  shall  extend  and  be  applied  to  the  writ  de  contu- 
mace capiendo  and  the  proceedings  following  thereupon.  The  present 
writ,  as  set  out  on  the  return,  appears  only  to  have  been  ^^  allowed,  en- 
roUedj  and  delivered  of  record  before  our  Lady  the  Queen,"  &c.  The 
enactment  is  in  favour  of  liberty,  the  intention  being  that,  when  the 
writ  is  opened,  the  Judges  may  have  an  opportunity  of  ascertaining  its 
vaUdity. 

Wightmanj  contr^  First,  the  significavit  is  properly  in  the  name  of 
the  official  principal,  for  he  is  (in  the  words  of  stat.  53  6.  3,  c.  127,  s. 
1)  the  ^* judge  who  issued  out  the  citation,  or  whose  lawful  orders  or 
decrees  have  not  been  obeyed."  It  appears  from  2  Gibs.  Cod.  98(3,  tit. 
43,  c.  2,  note  Z,  (where  Stillingfleet  (i)  is  cited),  that  in  matters  of  con  • 
tentious  jurisdiction  the  power  '^  is  supposed  to  be  conveyed  to  the  official/* 
though  the  voluntary  jurisdiction  remains  in  the  judge.(c)  If  the  citation 
here  had  been  from  the  bishop,  but  the  cause  had  gone  before  the  official 


{a)  See  the  cases  cited,  ant^,  p.  102. 

(6)  See  Discourse  concerning  Bonds  of  Besignation,  p.  60  (ed.  1698). 

{e)  See  Segma  ▼.  Thorogwtd^  ant^  p.  98, 106. 
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principal,  there  might  have  been  more  difiSculty.  But  here,  if  the  sig- 
nificavit  had  been  by  the  archbishop,  it  would  have  been  irregular.  The 
argument  drawn  from  the  style  used  in  schedule  (A.)  of  stat.  53  G.  3,  c. 
127,  does  not  establish  that  the  archbishop  is  the  person  who  must  sig- 
nify. [Coleridge,  J.  The  schedule  seems  to  contemplate  a  significavit 
by  a  person  other  than  the  judge  before  whom  the  contempt  was  commit- 
ted. LiTTLEDALE,  J.  No  significavit  could  have  been  made,  before  stat. 
53  G.  3,  c.  127,  by  any  but  the  party  excommunicating :  now  the  official 
principal  could  not  excommunicate  ;  and  stat.  5  Eliz.  c.  23,  s.  2,  of  which 
the  provisions  are  applicable  to  stat.  53  G.  3,  c.  127,  s.  1,  contemplates 
only  excommunication.]  The  words  of  stat.  53  G.  3,  c.  127,  s.  1,  ex- 
pressly give  the  power  now  to  the  judge,  whoever  he  may  be.  Even  if 
the  citation  here  were  irregular  in  this  respect,  the  irregularity  would 
be  merely  one  of  practice  in  the  ecclesiastical  courts,  which  might  be 
discussed  there,  but  not  here  on  a  return  to  a  habeas  corpus.  The  cita- 
tion might  have  been  objected  to  in  Jolli/  v.  BaineSy  ant^,  p.  108,  W 
was  not. 

Secondly,  the  final  decree  upon  the  non-appearance  of  Baines  is  au- 
thorized by  the  practice  of  the  Ecclesiastical  Court.  Stat.  10  G.  4,  c. 
53,  s.  9,  gives  the  ecclesiastical  judges  power  to  make  orders  to  expedite 
and  regulate  the  proceedings  of  their  courts.  This  Court  will  not  inter- 
fere with  the  practice  of  the  ecclesiastical  courts.  The  rules  of  foreign 
courts,  unless  manifestly  contrary  to  natural  justice,  are  enforced  here ; 
Becquet  v.  Mac  Carthi/y  2  B.  &  Ad.  951.  In  JEx  parte  Smyth^  3  A.  A; 
£.  719,  724,  this  Court  said,  ^^  The  temporal  courts  cannot  take  notice 
of  the  practice  of  the  ecclesiastical  courts,  or  entertain  a  question  whether, 
in  any  particular  cause  admitted  to  be  of  ecclesiastical  cognisance,  the 
practice  has  been  regular.  The  only  instances  in  which  the  temporal 
courts  can  interfere  by  way  of  prohibiting  any  particular  proceeding  in 
an  ecclesiastical  suit,  are  those  in  which  something  is  done  contrary  to 
the  general  law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the 
Court."  The  same  rule  as  to  practice  was  acted  upon  by  the  Court  of 
Jlxchequer  in  Ex  paHe  Smyth,  2  C.  M.  &  R.  748,  S.  C.  Tyrwh.  k  Gr. 
222.(a)  But,  further,  it  does  not  appear  that  the  decree  is  final.  [Colb- 
RiDQE,  J.  It  imposes  costs.]  That  may  be  in  poenam  contumacise.  No 
argument  can.  be  drawn  from  the  amount. 

Thirdly,  this  Court  cannot  assume  that  the  ecclesiastical  courts  have 
passed  an  erroneous  judgment,  unless  that  appear  on  the  proceedings  or 
in  fact.  It  is  urged  that,  as  the  sum  appears  to  be  less  than  10/.,  the 
ecclesiastical  courts  have  prim&  facie  no  jurisdiction,  and  that  the  only 
method  of  enforcing  the  rate  is  by  the  order  of  two  justices,  under  stat. 
53  G.  3,  c.  127,  s.  7.  But  the  mere  declaration  of  a  party  summoned 
by  the  justices,  that  he  disputed  the  liability  to  pay,  would  oust  the  jus- 
tices of  jurisdiction;  Rex  v.  The  Chapelwardens  of  MUnrow,  5  M.  &  S. 
248.(6)  And  here  is  a  prim&  facie  jurisdiction ;  for  all  questions  of 
church  rate  are  liable  to  be  tried  in  the  ecclesiastical  courts.  In  Hex  v. 
Dugger,  5  B.  &  Aid.  791,  the  Court  merely  ruled  that  jurisdiction  must 
appear ;  not  that  every  fact  which  could  possibly  destroy  jurisdiction 
must  be  negatived.  In  Rex  v.  Moby,  3  D.  &  R.  570,  the  proceedings 
were  imperfect  on  their  face.  JTLittledalb,  J.  I  do  not  see  how  the 
objection  is  open.     Stat.  56  G.  3,  c.  100,  s.  3,  does  not  seem  to  autho- 

{a)  See  JoUy  ▼.  jBame$,  p.  108,  ant^. 

(6)  See  Rex  ▼.  Wrottetley,  1  B.  &  Ad.  648. 
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rise  the  questioning  more  than  the  truth  of  the  return  ;  how  can  we  en- 
quire as  to  the  regularity  of  the  proceeding  itself?]  The  writ  is  not 
properly  before  the  Court  for  this  purpose. 

Fourthly,  it  is  not  necessary  for  the  writ  to  follow  the  schedule  (B) 
minutely.  In  effect,  the  place  is  shown  to  be  within  the  sheriff's  baili- 
wick, by  the  words  *'  in  the  said  borough  of  Leicester,  in  the  county  of 
Leicester."  That  is  tantamount  to  saying  "  in  your  county."  It  would 
be  impossible  to  follow  the  schedules  verbatim.  Schedule  (A)  has  the 
words  "  George  the  third."  [Coleridge,  J.  The  styles  of  an  arch- 
bishop and  a  bishop  are  different ;  on  any  view  there  must  sometimes  be 
a  deviation  from  the  words.  Lord  Dekman,  C.  J.  The  borough  of 
Leicester  might  be  said  to  be  in  Leicestershire,  if  part  of  it  were  so  and 
part  without ;  and  the  market  place  and  all  the  parish  of  St.  Martis's 
might  be  in  the  part  without.]  The  more  natural  construction  is,  that 
the  whole  borough,  or  at  least  all  St.  Martin's,  is  in  the  county. 

Fifthly,  the  Court  must  presume  that  the  writ  was  opened;  that  is 
part  of  the  practice  of  this  Court,  and  will  be  intended  to  have  been 
rit^  actum. 

Sir  J.  Campbelly  Attorney  General,  in  reply.  A  party  unlawfully 
detained  is  not  confined  to  the  return,  but  may  bring  all  the  facts  before 
the  Court.  The  proceedings  are  not  sanctioned  by  any  thing  which 
occurred  in  Jolly  v.  Baines^  anti,  p.  108.  That  'yras  decided  on  points 
altogether  different  from  those  now  raised.  As  to  the  first  objection, 
Stat.  53  G.  3,  c.  127,  was  not  passed  to  alter  the  practice  with  respect  to 
the  person  issuing  a  significavit ;  and  it  is  now  admitted  that,  before  that 
statute,  the  official  principal  could  not  issue  it.  The  official  principal 
has  no  peculiar  privilege,  as  distinct  from  other  judges  who  exercise  juris- 
diction for  the  bishop ;  the  Dean  of  the  Arches,  for  instance.  Regina  v. 
ThoTogood^  antfe,  p.  98,  shows  that  the  bishop  may  signify :  if  so,  no 
one  eUe  can.  This  view  is  confirmed  by  Walker  v.  Levers^  2  B.  &  Ad. 
951,  cited  from  Year  Book,  Tr.  7  E.  4,  14  A.  pi.  6,  in  the  note  to  10 
Vin.  Abr.  517,  Excommunication  (D,)  pi.  5.  [Littledalb,  J.  The 
editor  has  made  some  alterations  in  the  report  there.]  The  practice  of 
the  Ecclesiastical  Court,  in  at  once  passing  a  final  decree  for  contumacy, 
is  contrary  to  general  justice,  as  the  authorities  cited  show.  Stat.  10  6. 
4,  c.  53,  8.  9,  has  no  reference  to  such  a  case.  In  Becquet  v.  Mac  Car- 
thy^  2  B.  &  Ad.  951,  tbore  was*service  on  an  officer  who  was,  legally,  agent 
for  the  party;  and  this  prevented  any  practical  injustice,  it  is  urged 
that  nothing  here  shows  the  decree  to  be  final,  or  more  than  an  attach- 
ment for  contempt.  If  so,  the  party  should  be  released :  for  he  is  con- 
fined, not  for  failing  to  appear,  but  for  not  paying  the  costs.  Then,  as 
to  the  intendment  of  facts  to  take  the  case  out  of  the  jurisdiction  of  the 
two  justices,  Burder  v.  FeZey,  post,  p.  124,  shows  that  churchwardens  en- 
deavouring to  enforce  a  church  rate  are  bound  to  make  its  legality  apparent ; 
and  that  case  furnishes  one  instance  in  which  the  rate  would  not  be  legal. 
The  present  case  is  not  like  Regina  v.  Thorogood^  antS,  p.  98,  for  here  it 
does  appear  that  the  sum  is  less  than  lOZ.  As  to  the  suggestion,  that 
the  Court  will  now  presume  the  writ  to  have  been  openly  delivered,  the 
language  of  Gibson,  Codex,  vol.  ii.  p.  1056,  tit.  46,  e.  6,  note  9  (ed.  2), 
on  sect.  2  of  stat.  5  Eliz.  c.  28,  is,  ^^  It  hath  been  often  adjudged,  that 
this  form  of  taking  out  the  writ,  and  the  several  steps  therein  (as  con- 
tained in  this  clause  of  the  act)  ought  to  be  vredsely  pursued ;  and  for 
default  thereof,  many  persons  have  been  discharged.'' 

Our.  adv.  vult. 
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Lord  Denuan,  C.  J.,  in  Michaelmas  yacation  (NoYember  28tli,  1840), 
delivered  the  judgment  of  the  Court. 

This  defendant  was  brought  before  us  by  writ  of  habeas  corpus.  The 
return  was,  that  he  was  imprisoned  by  the  spiritual  court  by  reason  of 
his  contempt  in  not  paying  21,  5i.  for  a  church  rate,  and  125Z.  S^.,  costs 
incurred  in  a  suit  for  subtraction  of  church  rate ;  and  t)iat,  upon  a  signi- 
ficavit  from  Sir  H.  Jenner,  Dean  of  Arches,  the  writ  de  contumace  capi- 
endo had  issued  under  stat.  63  G.  8,  c.  127,  A  copy  of  the  significavit, 
and  of  the  writ  on  which  he  was  apprehended,  were  also  brought  before 
us  by  affidavit ;  and  many  objections  were  taken  to  the  legsdity  of  his 
detention. 

The  first  objection  is  to  the  significavit,  as  being  issued  by  Sir  H.  Jen- 
n^r,  Dean  of  the  Arches,  not  by  the  archbishop  himself,  the  real  though 
not  the  acting  judge  of  the  Court,  nor  in  his  name.  The  statute  just 
quoted  was  referred  to,  by  which  the  contumacy  of  a  party  is  directed 
to  be  signified,  in  the  form  annexed  to  the  act,  to  his' Majesty  in  Chan- 
cery, as  had  theretofore  been  done  in  signifying  excommunications  ;  and 
then  it  was  shown  that  stat.  5  Eliz.  c.  23,  requires  the  significavit  to  be 
issued  by  the  judge  himself. 

This  statute  appears  in  Co.  Litt.  133  b,  (a)  to  have  been  passed  for 
correcting  the  laxity  that  had  crept  into  practice,  by  which  the  acting 
judge  was  permitted  to  certify  excommunication.  On  examining  his 
authorities,  cited  in  the  margin,  we  find  Bracton  expressly  declaring  (1.  5, 
fol.  426  b,(6) )  that  the  certificate  should  proceed  from  archbisnop, 
bishop,  or  from  the  ordinary  or  delegate  judge.  Some  of  the  cases  cited 
there  from  the  Year  Books  clearly  show  the  general  rule  to  be,  that  the 
judge  himself,  i.  e.  the  bishop,  who  alone  could  assoil  the  excommuni- 
cated, should  certify  to  this  Court,  as  its  immediate  officer,  the  sentence. 
In  some  instances,  even  in  those  early  times,  it  appears  that  the  certifi- 
cate of  a  delegated  judge  had  been  received,  and  the  stat.  5  Eliz.  brought 
back  the  original  practice. 

It  was  argued  for  the  defendant,  that  the  form  of  the  significavit  itself, 
as  given  by  stat.  58  G.  8,  c.  127,  in  the  schedule,  proves  that  the  Judge, 

i,  e.  the  bishop,  is  the  only  person  who  ought  to  certify,  as" bv 

divine  providence "  is  a  form  that  can  only  apply  to  a  bishop.     It 

would  indeed  be  singular,  if  any  change  in  this  respect  had  been  intended, 
that  it  should^  have  been  nowhere  indicatedjn  the  enactments  of  the  sta- 
tute, and  that  this  style  and  title  should  have  been  carefully  preserved 
by  it.  Yet  such  form,  although  embodied  in  the  act,  cannot  be  deemed 
conclusive  of  a  question  of  this  nature :  we  have  also  to  consider  the 
language  of  the  section  itself  to  which  the  schedule  is  appended ;  and, 
if  there  be  any  contradiction  between  the  two,  which  upon  fair  construc- 
tion there  perhaps  will  not  be  found  to  be,  upon  ordinary  principles  the 
form,  which  is  made  to  suit  rather  the  generality  of  cases  than  all  cases, 
must  give  way.  Now,  in  the  form  itself  "  the  Judge  or  his  representa- 
tive'' are  both  mentioned  as  capable  of  making  orders,  giving  judgment, 
and  having  a  court  in  the  face  of  which  a  contempt  may  be  committed ; 
and  the  significavit  is  expressly  required  by  the  first  section  to  be  made 
by  the  Judge  who  issued  the  citation,  whose^  orders  had  not  been  obeyed, 
or  before  whom  such  contempt  in  the  face  of  the  Court  shall  have  been 
committed.  And  it  is  expressly  that  Judge  who  is  authorized  to  pro- 
nounce the  party  in  contempt  and  contumacious.  All  three  cases  are 
(a)  See  134  d.  {b)  Cap.  28,  a.  1. 
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pat  npon  the  same  footing ;  and,  when  the  nature  of  a  contempt  in  the 
face  of  a  court  comes  to  be  considered,  there  seems  something  amount- 
ing to  an  inconsistency  in  holding  that,  when  a  contempt  had  been  com- 
mitted before  a  Judge  actually  sitting  in  court,  it  should  be  necessary  to 
call  for  the  archbishop,  who  had  not  been  present,  to  pronounce  the  party 
in  contempt,  and  then  to  signify.  We  may  observe,  too,  that  there  was 
a  reason  for  the  former  practice,  when  the  sentence  of  excommunication^ 
a  strictly  spiritual  sentence,  was  to  pass,  which  does  not  exist  in  tiie 
present  state  of  the  law. 

What  effect,  however,  is  to  be  given  to  the  words  of  the  schedule  in 
the  case  of  proceedings  of  bishops  in  their  several  courts,  we  need  not 
now  positively  decide,  having  ascertained  upon  inquiry  that  the  Arch- 
bishop of  Canterbury  never  has  certified  anything  to  the  court  of  B.  R. 
ss  judge  of  his  court,  but  that  such  certificates  have  uniformly  been  given 
by  the  Dean  of  Arches. 

There  is  a  remarkable  instance  of  the  difference  between  the  Court  of 
Arches  and  a  bishop's  court,  in  a  case  of  deprivation,  reported  in  1  Phil- 
limore.(a)  That  sentence  was  orally  pronounced  by  Sir  W.  Scott  in  the 
presence  of  the  Bishop  of  London ;  but  on  appeal  it  was  confirmed  by 
Sir  J.  NiCHOLL  as  Dean  of  the  Arches,  or,  more  properly,  as  official  prin- 
cipal to  the  Archbishop  of  Canterbury,  who  took  no  part,  and  whose 
name  never  appeared  in  the  proceedings.  We  are  also  informed  that 
this  very  objection  was  made  without  success,  in  the  Court  of  Chancery, 
to  the  issuing  of  the  writ  de  contumace,  in  Jtex  v.  Mieketts,  6  A.  &  E. 
537.  (InB.B.) 

We  are  led,  then,  to  conclude  that  the  judge  who  made  "the  citation" 
in  the  Court  of  Arches  is  the  Dean  of  Arches,  and  that  he  is  the  officer 
whose  authority  is  preserved  by  53  G.  8,  c.  127. 

And  it  is  not  an  wholly  unimportant  circumstance,  in  an  argument 
which  relies  on  the  precise  language  of  the  schedule,  that  the  style  of  the 
judge  there  given,  though  applicable  to  other  bishops,  does  not  accurately 
agree  with  that  of  the  archbishop. 

The  second  objection  was,  that  the  act  of  the  court  was  in  itself  repug- 
nant to  the  first  principles  of  justice,  as  the  defendant  had  never  appeared, 
and  was  condemned  to  pay  the  rate  and  costs,  though  he  had  only  been 
brought  into  contempt  for  that  reason,  and  not  heard  in  his  own  defence. 
But  we  cannot  say  that  this  is  necessarily  wrong.  A  court  must,  in  some 
cases,  proceed  against  those  who  do  not  choose  to  appear  when  duly 
served  with  notice,  even  to  the  extent  of  adjudging  them  to  do  the  very 
thing  which,  if  they  had  appeared,  they  might  have  shown  a  justification 
for  leaving  undone.  A  plaintiff  may  enter  an  appearance  for  the  defend- 
ant in  our  courts.  A  defendant  in  a  Chancerv  suit,  who  is  in  contempt 
for  failing  to  answer,  is  taken  to  confess  the  charges  in  the  bill.  Both 
these  are  statutory  provisions  ;  but  they  sufficiently  prove  that  such  con- 
demnation of  the  voluntarily  absent  is  not  a  violation  of  natural  justice. 
And  the  practice  of  the  Ecclesiastical  Court  may  give  all  just  and  reason- 
able protection  to  defendants. 

What  is  complained  of  here,  however,  is  either  according  to  the  prac- 
tice of  the  spiritual  court  or  it  is  not.     If  it  be  the  former,  the  observa- 

(a)  B.  M.  Ptoeurator  General  ▼.  Stons,  1  Hagg.  Cons.  Rep.  424,  fleeme  to  be  the  case 
aUnded  to.     See,  also,  Oliver  ▼.  Hobart^  1  Hagg.  £cc.  Rep.  48,  47 ;  and  the  Appendix 
(same  toL,  following  p.  854)  there  referred  to ;  particularly  p.  4,  in  marg.     Sounder  v, 
Dwiet,  1  Add.  Ecc.  Rep.  291 ;  Rogers's  Ecc.  Law,  807,  tit.  D^rwaHon. 
VOL.  XL.  16  L 
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tions  just  made  apply :  it  is  a  coarse  of  proceeding  which  we  cannot 
pronounce  to  be  illegal ;  for  it  must  then  be  taken  to  have  been  sanctioned 
by  their  law  and  immemorial  usage,  equivalent  to  statute :  or,  if  not  to 
be  considered  legal,  the  defendant's  course  was  to  come  here  for  a  pro- 
hibition. But,  if  it  be  contrary  to  their  practice,  which  was  the  line 
taken  in  argument  for  the  defendant,  and  for  which  many  strong  autho- 
rities were  cited,  then  it  is  clear  that  the  proper  remedy  for  the  defend- 
ant is  to  appear,  and  appeal  to  some  higher  court,  in  order  to  reverse 
an  erroneous  judgment.  His  present  application  leaves  that  judgment 
in  full  force. 

The  next  objection  was,  that  the  jurisdiction  of  the  Ecclesiastical  Court 
does  not  appear  on  this  return.  Prim&  facie  it  certainly  does  appear  ; 
for  the  cause  is  described  as  one  for  subtraction  of  church  rate,  a  matter 
clearly  within  the  jurisdiction  of  the  Ecclesiastical  Court.  In  the  case 
of  Rex  v.  Fowler  J  1  Ld.  Ray.  618,  where  the  description,  pro  subtrac- 
tione  "  decimarum  vel  aliorum  jurium  ecclesiasticorum,"  was  held  bad  for 
uncertainty.  Holt  expressly  declares  his  opinion  (a)  that,  if  it  had  been 
pro  subtractione  '^quorundam  jurium  ecclesiasticorum"  it  would  have 
been  good.  The  case  of  Rex  v.  Dugger,  5  B.  &  Aid.  791,  founded  on 
former  decisions,  merely  established  the  proposition  that  vague  and  un- 
meaning language,  not  correctly  pointed  to  describe  any  cause  whatever, 
cannot  be  stretched  into  a  description  of  an  ecclesiastical  cause  by  gene- 
ral wor4s  so  claiming  it.  It  was  next  objected  that  the  significavit  does 
not  set  out  a  proceeding  for  a  church  rate,  or  show  that  the  commands 
disobeyed  were  lawful,  as  a  church  rate  can  only  be  due  from  a  parish- 
ioner, which  defendant  is  not  stated  to  be ;  and  further,  that,  even  if 
that  did  appear,  it  may  still  be  such  a  church  rate  as  the  court  spiritual 
has  not  cognisance  of,  by  force  of  53  G.  3,  c.  127,  from  its  being  under 
101.  in  amount,  and  not  disputed.  The  same  answer  will  serve  for  both 
these  objections.  The  return  properly  describes  the  subject  matter  of  a 
suit  over  which  the  Court  of  Arches  primfi.  facie  has  jurisdiction,  and  it 
is  properly  described  in  the  return.  When  the  Court  assumes  to  act 
within  its  jurisdiction,  and  facts  appear  which  prim&  facie  give  it  juris- 
diction, we  are  not  to  presume  the  existence  of  other  facts  which  might 
either  deprive  the  court  of  jurisdiction,  or,  if  true,  be  a  defence  for  the 
party  libelled.fJ) 

Some  objections  were  lastly  taken  to  the  form  of  the  writ,  as  not  being 
that  prescribed  by  53  G.  3,  c.  127. 

We  thought  it  possible  that,  in  conformity  to  more  recent  practice,  we 
might  arrive  at  the  conclusion  of  the  insufficiency  of  the  writ  on  argument 
on  the  habeas  corpus ;  and  that,  if  we  should  deem  it  invalid,  the  defend- 
ant might  immediately  obtain  his  liberty.  But  on  a  fuller  investigation 
we  cannot  find  that  this  has  been  done  in  any  case ;  and  may  observe 
that  in  Rex  v.  Rickettd^  6  A.  &  E.  537,(c?)  where  the  defendant  was  dis- 
charged on  an  objection  to  the  writ,  it  was  not  taken  on  the  return  to 
an  habeas  corpus,  but  on  a  motion  to  set  aside  the  writ  itself  for  irregu- 
larity. 

In  the  argument  in  the  present  case,  Mr.  Wightman  urged  that  we 
were  not  at  Uberty  to  enter  into  the  consideration  of  it,  as  it  was  not  set 
out  upon  -the  return,  nor  itself  brought  before  us  except  by  means  of  a 

(a)  1  Ld.  Ray.  620. 

(6)  See  Reffina  t.  Thorogood^  p.  98,  ant^. 

(c)  See  Rtgina  ▼.  Jonet,  10  A.  &  £.  676,  682. 
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oopj  verified  by  affidavit ;  and  we  are  of  that  opinion  in  the  position  in 
which  the  case  now  is.  We  have  it  not  in  our  power  to  quash  the  writ ; 
and  we  cannot  direct  the  defendant  to  be  discharged  upon  this  return 
while  the  writ  remains  in  force,  and  so  far  as  appears  upon  the  return 
not  open  to  objection.  We  need  not,  therefore,  pronounce  any  opinion 
upon  the  point  made  in  this  respect,  further  than  to  guard  ourselves 
against  being  supposed  to  pronounce  indirectly  in  favour  of  the  form 
very  needlessly  substituted  for  the  express  words  of  the  schedule.  And 
we  leave  it  entirely  open  to  the  defendant  to  make  such  direct  applica- 
tion as  he  may  be  advised  to  make  against  the  writ. 

To  the  objection,  that  the  writ  was  not  opened  in  this  Court  before 
delivery  to  the  sheriff,  we  attach  no  weight. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  return  must 
now  be  taken  to  be  sufficient,  and  the  prisoner  must  be  remanded. 

Prisoner  remanded,  (a) 

(a)  The  prisoner,  in  the  same  Taoation,  sued  out  a  habeas  corpus  returnable  in  the 
Court  of  Chancery,  and  a  motion  was  there  made  for  his  discharge  on  objections  to  the 
significayit,  and  on  the  ground  that  the  writ  did  not  appear  to  have  been  opened  accord- 
ing to  Stat  5  Elii.  c.  28,  s.  2.  The  points  discussed  (December  8th,  9th,  and  15th, 
1^)  were  nearlj  the  same  as  those  argued  in  the  above  case.  Lord  Cottbnham,  C, 
overruled  aU  the  objections ;  and  the  prisoner  was  remanded.  In  re  Bafnu^  1  Craig  & 
PhiUips,  81. 


BURDER  against  VELEY  and  Another,— p.  233. 

Where  the  churchwardens  duly  convene  a  parish  vestry,  and  propose  a  rate  for  the  neces- 
sary repair  and  expenses  of  the  parish  church,  which  a  majority  of  the  assembled 
parishioners  then  refuse  to  make ;  a  rate,  made  by  the  churchwardens  alone  at  a  sub- 
sequent day  and  meeting,  not  being  a  parish  meeting,  is  iUegal  and  void.  And,  where 
the  churchwardens  libelled  a  parishioner  in  the  spiritual  court  for  nonpayment  of  such 
rate,  and  the  above  facts  appeared  on  the  face  of  the  rate  and  in  the  proceedings  in 
that  court,  and  the  judge  admitted  the  libel  to  proof,  this  court  held  that  a  prohibition 
ought  to  be  awarded. 

Judgment  affirmed  by  the  court  of  Exchequer  Chamber  on  error. 

Hdd,  by  the  court  of  Exchequer  Chamber,  that  the  obligation  of  parishioners  to  repair 
the  body  of  the  parish  church  is  by  the  common  law,  and  is  not  qualified  or  voluntary, 
but  absolute  and  imperative;  and,  when  repairs  are  needful,  the  only  question  on 
which  the  parishioners  In  vestry  can  by  law  deliberate  is,  how  the  obligation  may  be 
best,  moist  effectually,  and  most  conveniently  and  fairly  between  themselves,  carried 
into  effect 

Prohibition.  The  declaration  stated  that  defendants,  on  10th  June, 
1837,  being  then  the  churchwardens  of  the  parish  of  Braintree,  in  the 
county  of  Essex  and  diocese  of  London,  made  a  certain  pretended  rate 
and  assefisment  upon  certain  inhabitants  of  the  said  parish,  as  and  for  a 
church  rate  assessed  upon  and  payable  by  the  inhabitants  of  the  said 
parish,  which  pretended  rate  was  in  the  words  and  figures  set  forth  in  the 
paper  writing  thereinafter  mentioned  and  referred  to ;  and  that  afterwards, 
to  wit,  on  the  26th  August  in  the  year  aforesaid,  the  defendants  caused  a 
citation  to  be  issued  against  plaintifi*,  purporting  therein  that  the  Lord 
Bishop  of  London  thereby  authorized  and  commanded  all  and  singular 
clerks,  Ac,  peremptorily  to  cite  plaintiff  to  appear  personally,  or  by  his 
proctor,  before  Stephen  Lushington,  Vicar  General  and  oflScial  principal 
of  the  Episcopal  and  Consistorial  court  of  London,  his  surrogate,  or  some 
other  competent  judge  in  that  behalf,  to  answer  the  defendants,  therein 
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described  as  the  churchwardens  of  the  said  parish,  in  a  certain  cause  of 
subtraction  of  church  rate :  that,  in  pursuance  of  and  in  obedience  to 
the  said  process,  plaintiff  duly  appeared  in  the  said  court ;  whereupon 
the  proctor  for  defendants,  as  such  churchwardens  as  aforesaid,  prayed 
the  said  Stephen  Lushington  to  admit  to  proof  a  certain  libel,  containing, 
amongst  other  things,  certain  allegations  and  propositions  bj  way  of 
complaint  against  plaintiff;  that  is  to  say: 

That,  the  parish  church  of  the  said  parish  being  in  need  of  several 
necessary  repairs,  the  same  not  having  been  substantially  or  sufficiently 
repaired  for  several  years  then  last  past,  the  churchwardens,  overseers 
of  the  poor,  and  divers  other  of  the  most  substantial  parishioners  and 
inhabitants  of  the  said  parish,  on  2d  June,  1837,  met  together  in 
vestry  in  the  vestry  room  of  the  said  parish,  pursuant  to  public  notice 
previously  and  duly  given,  for  the  purpose  of  making  and  granting  a  rate 
for  the  repairs  of  the  church  of  the  said  parish,  and  for  defraying  the 
expenses  incident  to  the  office  of  the  churchwardens  thereof  for  the 
remainder  of  their  year  of  office ;  and  that,  at  such  meeting,  the  Reve- 
rend Bernard  Scale,  clerk,  the  vicar  of  the  said  parish,  was  present  and 
took  the  chair ;  that  the  now  defendants  did  produce  and  exhibit  to  the 
said  meeting  a  survey  and  estimate,  which  had  then  been  recently 
made  by  a  person  of  competent  skill  and  experience,  of  the  repairs  neces- 
sary to  be  immediately  done  to  the  said  parish  church,  and  of  the  expenses 
thereof;  and  that  such  expenses  were  computed  to  amount  to  the  sum 
of  508/.  12«. ;  and  that  they  did  also  produce  and  exhibit  to  the  said 
meeting  an  estimate  of  the  necessary  and  lawful  expenses  incident  to  the 
execution  of  their  said  office  for  the  remainder  of  their  year  of  office, 
amounting  to  the  sum  of  23Z.  18«. ;  that  they  stated  to  the  said  meeting 
that  the  said  sums,  amounting  together  to  the  sum  of  5322.  10«.,  were 
absolutely  and  indispensably  requisite  for  the  necessary  repairs  and  ser- 
vice of  the  said  parish  church ;  that  the  necessity  for  such  repairs  was 
not  disputed  or  denied  bv  any  of  the  persons  present  at  the  said  meet- 
ing ;  and  that  no  objection  was  made  by  any  of  such  persons  to  the 
amount  of  such  estimates. 

That  it  was  then  proposed  and  seconded,  that  a  rate  of  3«.  in  the 
pound  should  be  granted  and  made  in  order  to  raise  the  said  sum  of 
532/.  IO9.,  but  that,  before  the  same  was  put  to  the  vote,  an  amendment 
was  moved  and  seconded,  stating,  amongst  other  things,  that  little  more 
than  six  months  had  elapsed  since  the  parishioners  of  the  said  parish  in 
vestry  assembled  had  resolved,  by  a  very  large  majority,  that  the  con- 
sideration of  a  church-  rate  should  be  adjourned  for  twelve  months  ;  and 
that,  in  assembling  the  parish  again  to  agitate  the  question  of  a  church 
rate,  and  in  doing  so  before  the  expiration  of  the  time  to  which  the  con- 
sideration of  that  question  had  been  postponed  by  the  said  resolution  of 
the  vestry  (meaning  thereby  a  vestry  meeting  which  had  been  held  in 
the  month  of  December  preceding),  the  said  churchwardens  had  shown 
themselves  to  be  greatly  wanting  in  that  respect  to  the  parishioners,  as 
a  body,  which  was  due  to  them  from  every  parochial  officer  ;  and  that 
the  meeting  could  not  but  deeply  regret  that  the  clergyman  of  the  said 
parish  should  have  given  his  sanction  to  a  proceeding  at  once  so  frivolous 
and  vexatious,  as  that  which  then  called  that  numerous  assembly  of  rate 
payers  from  their  several  occupations  ;  that,  thus  conveying  to  the  vicar 
of  the  said  parish,  and  to  the  churchwardens,  the  expression  of  their  grave 
disapprobation  for  the  then  uncalled  for  and  improper  agitation  of  the 
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parisli,  the  meeting  would  give  to  the  demand  of  the  churchwardens  no 
other  answer  than  that  which  they  had  already  within  six  months  re- 
ceived, and  which  would  be  found  on  the  minutes  of  the  vestry,  signed 
by  the  vicar  as  chairman,  in  the  following  words  : — "  Resolved,  that  it 
appears  to  this  meeting,  that  the  existing  law  which  authorizes  church- 
wardens to  convene  a  parish  meeting  for  the  purpose  of  levying  a  church 
rate  does  also  recognise  what  is  called  the  voluntary  principle  to  this 
extent,  that  by  it  no  church  rate  can  be  laid  but  by  the  free  consent  of 
a  majority  of  the  parishioners  duly  assembled  in  vestry  to  determine 
upon  it ;  that  the  parishioners  of  Braintree  are  fully  prepared  to  vindi- 
cate* this  redeeming  feature  of  the  law  as  it  now  stands,  by  freely  exer- 
cising the  just  rights  that  the  law  secures  to  them,  and  determining  for 
themselves  whether  a  church  rate  shall  now  be  laid  or  not ;  that,  having 
accordingly  well  considered  the  proposition  to  levy  a  church  rate  on  the 
present  occasion,  and  the  principles  involved  in  that  proposition,  it  is 
their  matured  conviction  that,  so  long  as  the  parochial  churches  are  ex- 
clusively devoted  to  the  use  of  the  established  sect,  all  expenses  of  repairs 
should  be  defrayed  out  of  the  ample  revenues  of  that  richly  endowed 
sect,  or,  if  there  be  no  ecclesiastical  funds  available  for  such  purposes, 
that  all  expenses  of  repairs  should  be  defrayed  by  the  voluntary  contri- 
butions of  those  who  exclusively  enjoy  the  use  of  the  buildings ;  and, 
finally,  that  the  consideration  of  a  church  rate  be  postponed  to  this  day 
twelve  months."  That  a  show  of  hands  was  thereupon  taken  upon  the 
said  amendment,  which  was  thereupon  declared  by  the  chairman  to  have 
been  carried ;  and  that,  a  poll  havmg  been  demanded  by  the  now  defend- 
ants, and  duly  taken,  the  said  Bernard  Scale  as  such  chairman,  at  the 
final  close  of  the  poll,  on  6th  June  in  the  year  aforesaid,  declared  the 
number  of  votes  to  be  207  for  the  said  amendment,  and  70  against  it, 
and  that  he  thereupon  declared  the  said  amendment  carried ;  that  the 
parishioners  and  inhabitants,  rate  payers  of  the  said  parish  in  vestry  as- 
sembled, had,  by  carrying  such  amendment,  refused  to  make  or  grant  a 
rate  for  the  purposes  aforesaid,  and  that,  in  consequence  of  such  refusal, 
the  now  defendants  did,  on  the  10th  June  last,  rate  and  tax  the  inhabit- 
ants and  parishioners  of  the  said  parish  for  and  towards  the  necessary 
repairs  of  the  said  church,  and  the  other  expenses  necessarily  and  legally 
incident  to  the  office  of  the  churchwardens  of  the  said  parish,  for  the 
remainder  of  their  year  of  office,  at  the  rate  of  3«.  in  the  pound  on  the 
annual  value  of  all  messuages,  lands,  and  tenements  occupied  within  the 
said  parish,  in  order  to  raise  the  sum  of  488Z.  10«.  4d.  in  part  of  the  es- 
timated amount  of  the  repairs  of  the  said  parish  church,  and  the  other 
expenses  incident  to  the  office  of  churchwardens  of  the  said  parish  for  the 
remainder  of  their  year  of  office. 

That  the  now  plaintiff  at  the  time  of  making  the  said  rate  (thereby 
meaning  the  said  pretended  rate)  did  live  and  reside  in  and  was  an  in- 
habitant of,  and  did  hold,  occupy,  possess,  and  enjoy,  a  certain  messuage 
and  farm  in  the  said  parish  of  the  actual  yearly  rent  or  valuevof  285?., 
but  which  was  rated  at  1562.  17«.  6d.  only ;  and  did  also  hold,  occupy, 
possess,  and  enjoy  a  certain  other  messuage  in  the  said  parish  of  the  ac- 
tual yearly  rent  or  value  of  1437.,  but  which  was  rated  at  95Z.  17«.  6d, 
only ;  and  that  the  now  plaintiff  was  rightly,  legally,  and  duly  assessed 
in  the  rate  aforesaid  (thereby  meaning  the  said  pretended  rate)  in  respect 
of  his  said  several  messuaces  and  farms,  at  the  several  and  respective 
soma  of  28{.  10«.  Id.  and  l4{.  7«.  7(2.,  making  together  the  sum  of  87 L 
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18s.  2d. ;  that  the  said  rate  was  confirmed  and  allowed  by  the  said  vicar 
general  and  official  principal,  or  his  lawful  surrogate ;  that  the  now  de- 
fendants, at  the  time  of  making  the  said  rate  (meaning  the  said  pretended 
rate)  and  of  the  propounding  of  the  said  libel,  were  the  churchwardens 
of  the  said  parish,  and  were  duly  elected,  chosen,  or  appointed,  and  had 
made  and  subscribed  the  proper  declaration,  and  had  been  duly  admitted 
to  the  said  office  for  the  year  1837  ;  that  the  said  sums  of  2Sl,  10s.  Id. 
and  14/.  7s.  7(2.,  making  together  37Z.  18s.  2(2.,  were  then  due  to  the 
now  defendants  ;  that  the  now  plaintiff  had  been  several  times  requested 
to  pay  the  said  sums  of  232.  10s.  Id.  and  142.  Is.  7(2.,  making  together 
the  said  sum  of  372.  18s.  2d.  to  the  now  defendants ;  and  that  the  now 
plaintiff  had  refused  or  neglected,  and  still  did  refuse  or  neglect,  to  pay 
the  same  ;  that  the  now  plaintiff,  at  the  time  of  the  propounding  of  the 
said  libel,  had  been  and  was  of  the  said  parish ;  and  that  thereby,  and 
by  reason  of  the  premises  in  the  said  libel  contained,  the  now  plaintiff 
had  been,  and  then  was,  subject  to  the  jurisdiction  of  the  said  Consisto- 
rial  and  Episcopal  court ;  and  the  now  defendants  thereby  further  al- 
leged, that  all  and  singular  the  premises  in  the  said  libel  contained  were 
true,  public,  &c.,  of  which  legal  proof  being  made,  the  party  proponent 
thereby  prayed  right,  &c.,  and  that  the  now  plaintiff  might  be  condemned 
in  the  payment  of  the  said  sum  of  372.  18«.  2(2.,  and  also  in  the  costs 
then  made,  and  thereafter  to  be  made,  on  behalf  of  the  now  defendants, 
and  compelled  to  the  due  payment  thereof  by  the  definitive  sentence  or 
final  decree,  &c. ;  and  the  party  proponent,  not  thereby  obliging  himself 
to  prove  all  and  singular  the  premises,  &c,  prayed  that,  so  far  as  he 
should  prove,  ^c,  he  might  obtain,  &c. 

That,  in  part  supply  of  proof  of  the  premises  pleaded  in  the  several 
preceding  articles,  and  to  all  other  intents  and  purposes  in  the  law  what- 
soever, the  party  proponent  did  exhibit  and  annex  to  the  said  libel,  and 
prayed  to  be  read  and  inserted,  and  taken  as  part  and  parcel  thereof,  a 
paper  writing  containing  a  true  copy  of  the  entries  of  the  proceedings 
of  the  said  vestry  meetings  on  the  said  2d,  5th,  and  6th  of  June  last, 
containing  amongst  other  things  the  following,  to  wit :  ''  The  church- 
wardens produce  a  survey  and  estimate  recently  made  by  Mr.  Penrice, 
of  repairs  necessary  to  be  immediately  done  to  the  parish  church,  and 
which  amounts  to  the  sum  of  5082.  12s.  They  also  produce  an  estimate 
of  incidental  expenses  amounting  to  232. 18s.  The  churchwardens  state 
that  they  have  fully  satisfied  themselves  that  such  sums,  amounting  to 
5322.  10«.,  are  absolutely  and  indispensably  requisite  for  the  necessary 
repairs  and  service  of  the  said  church.  Mr.  Nottage  proposed  a  rate  of 
Zs.  in  the  pound  for  the  necessary  repair  of  the  church  and  for  other 

Purposes  of  present  need  to  which  a  church  rate  is  legally  applicable : 
Ir.  Cunnington  seconded  the  motion :  Mr.  Samuel  Courtauld  moved,  as 
an  amendment,  that  little  more  than  six  months  had  elapsed,"  &c.  [Here 
followed  the  amendment,  of  which  the  substance  is  stated  in  the  libel, 
ant^,  p.  125.]  And  the  original  rate  referred  to  in  the  said  libel,  and 
now  remaining  in  the  registry,  and  annexed  to,  and  brought  in  with,  the 
libel,  is  as  follows;  that  is  to  say,  "Braintree,  10th  June,  1837, 
Whereas,  at  a  vestry,  or  meeting  of  the  inhabitants  in  vestry,  of  and  for 
the  parish  of  Braintree,  in  the  county  of  Essex  and  diocese  of  London, 
holden  in  the  vestry  room,  and  then  adjourned  to  the  parish  church  of 
the  said  parish  on  Friday,  2d  June,  1837,  and  by  adjournment  on  Mon* 
day  5th  and  Tuesday  6th  days  of  the  same  month,  in  pursuance  of  a 
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notice  duly  given  according  to  the  form  of  the  statute  in  that  behalf  for 
the  special  purpose  following ;  that  is  to  say,  for  the  purpose  of  making 
and  granting  a  rate  for  the  repairs  of  the  church  of  the  said  parish,  and 
for  defraying  the  expenses  incident  to  the  o£Bce  of  churchwardens  thereof 
for  the  remainder  of  their  year  of  office,  the  inhabitants  of  the  said 
parish  in  such  vestry  assembled  did  refuse  to  make  or  grant  a  rate  for 
the  purposes  aforesaid,  or  either  of  them,  by  postponing  the  considera- 
tion thereof  for  twelve  months:  Now  we,  the  undersigned,  Augustus 
Charles  Veley  and  Thomas  Joslin,  churchwardens  of  the  parish  of  Brain- 
tree  aforesaid  in  vestry  assembled,  do  hereby,  this  10th  June,  1837,  rate 
and  tax  all  and  every  the  inhabitants  and  parishioners  of  the  said  parish 
aforesaid  hereunder  mentioned,  for  and  towards  the  necessary  repairs  of 
the  church  of  the  said  parish,  and  other  expenses  necessarily  and  legally 
incident  to  the  office  of  the  churchwardens  of  the  same  parish  for  the 
remainder  of  their  year  of  office,  the  several  sums  of  money  hereunder 
mentioned,  being  a  rate  or  assessment  of  3«.  in  the  pound  on  the  annual 
value  of  all  messuages,  lands,  and  tenements  occupied  within  the  said 
parish." 


Noe. 


Names  of  Oocupien. 


Names  of  supposed 
Owners. 


Description  of  Property. 


Annual  Value. 


8ums 
Assessed* 


919 
920 


Ont-bounders. 
Battier,  Jos.  Davey. 

Border,  Jos.  Dayey, 


Skinglej,  Henry. 
Skingley,  Henry. 


Messuage  and  Lands 
called  Marks. 

Messuage  and  Lands 
called  Hatches. 


166  17   6 
96  17   6 


£   «.  d. 
23  10  7 

14    7  7 


^'  Witness  our  hands,  the  day  and  year  aforesaid, 

ThomaISn,  }  Churchwardens. 
Doctors'  Commons,  June  16th,  1837. 
We  confirm  this  rate  so  far  as  by  law  we  may  or  can. 

J.  Haggard, 
Witness,  John  Shbppard,  Surr. 

Deputy  Register. 
We,  the  undersigned,  the  vicar  and  other  inhabitants  and  parishioners 
of  the  parish  of  Braintree  aforesaid,  do  hereby  certify  that  we  believe  the 
foregoing  rate  or  assessment  to  be  necessary  for  legal  purposes,  and  to  be 
fairly  and  equally  laid  and  assessed  upon  the  foundation  of  the  last  and 
other  poor  rates  for  the  said  parish. 

Witness,  our  hands,"  [here  followed  the  names  of  the 

vicar  and  twenty  three  other 

persons.] 

The  declaration  further  alleged  that  the  same  rate  was  and  is  a  rate 

made  and  attempted  to  be  imposed  and  enforced  without  any  competent 

authority  in  that  behalf,  and  was  and  is  altogether  void ;  and  that  the 

said  Consistorial  and  Episcopal  court  had  not  nor  has  any  jurisdiction 

over  the  said  pretended  rate,  or  any  power  or  authority  whatsoever  to 

admit  the  said  libel  to  proof,  or  to  proceed  to  enforce  the  payment  of  the 

said  pretended  rate :  that,  upon  the  now  defendants  so  praying  that  the 

said  libel  might  be  admitted  to  proof,  the  proctor  for  the  now  plaintiff, 

by  his  counsel  in  that  behalf,  opposed  the  admitting  the  said  libel  to 

proof,  urging  and  insisting,  among  other  things,  that  the  said  pretended 

rate  was  a  rate  made  and  attempted  to  be  imposed  and  enforced  without 
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any  lawfal  or  competent  authority  in  that  behalf;  and  that  the  said  Con- 
sistorial  and  Episcopal  court  had  not  any  jurisdiction  over  the  said  pre- 
tended rate,  or  any  power  or  authority  to  admit  the  said  libel  to  proof, 
or  to  enforce  the  payment  of  the  said  pretended  rate ;  yet  the  said  Ste- 
phen Lushington,  so  being  such  Vicar  General  and  ofScial  principal  as  afore- 
said, admitted  the  said  libel  to  proof,  and  as  well  the  now  defendants  as 
the  said  Stephen  Lushington,  as  such  Vicar  General,  &c.,  have  since 
proceeded,  and  still  are  proceeding,  in  the  said  cause  of  subtraction  of 
church  rate.(a)  Verification,  with  prayer  of  judgment  for  a  writ  of 
prohibition  inhibiting  the  Gonsistorial  court  from  proceeding  further  in 
the  said  cause  of  subtraction  of  church  rate. 

General  demurrer  and  joinder. 

The  points  on  the  part  of  the  plaintiff*  were,  that  churchwardens  can- 
not impose  or  assess  a  church  rate  for  the  purpose  either  of  repairing  the 
church  or  of  raising  a  fund  to  meet  contingent  expenses. 

That  the  power  of  granting,  imposing,  and  assessing  a  church  rate  is 
vested  exclusively  in  the  parishioners  in  vestry  assembled,  who  are  to 
decide  upon  the  necessity  and  extent  of  the  repairs,  the  amount  to  be 
intrusted  to  the  churchwardens  for  the  purpose  of  meeting  incidental 
expenses,  the  mode  in  which  the  burthen  is  to  be  distributed  amongst 
the  parishioners,  and  the  proportionate  abilities  of  the  parishioners  to 
bear  the  burthen. 

That  this  court  has  power  to  restrain  the  ecclesiastical  court  from  pro- 
ceeding to  enforce  that  which  ex  facie  is  an  illegal  exaction. 

That  the  ecclesiastical  court  has  no  jurisdiction  in  this  matter,  inasmuch 
as  the  demanding  of  a  sum  of  money  in  the  name  of  a  church  rate,  where 
no  church  rate  has  been  made  by  any  persons  competent  to  the  making 
of  a  church  rate,  does  not,  in  any  degree,  give  to  the  demand  the  charac- 
ter of  a  church  rate. 

The  point  stated  on  the  part  of  the  defendants  was,  1st.  That  the  rate 
Was  valid  ;  and,  2dly.  That  a  writ  of  prohibition  in  this  case  could  not 
be  properly  issued. 

The  demurrer  was  argued  in  Trinity  term,(6)  1839,  by  Turner  for  the 
defendants,  and  Sir  John  Campbell,  Attorney  General,  for  the  plaintiff*. 
All  the  authorities  relied  upon  will  be  found  either  in  the  judgment  of 
this  court,  or  in  the  argument  upon  error  in  the  £xche(mer  Chamber. 

Our.  adv.  vult. 

On  Friday,  May  1st,  in  Easter  term,  1840,  the  judgment  of  this  court 
was  delivered  by 

Lord  Denman,  G.  J.  This  case  came  before  us  on  a  demurrer  to  a 
declaration  in  prohibition  directed  to  the  judge  of  the  Consistory  court 
of  the  Bishop  of  London,  requiring  him  to  proceed  no  further  against  the 
plaintiff"  for  the  recovery  of  a  supposed  church  rate  laid  on  the  parishio- 
ners of  Braintree  by  the  churchwardens  alone,  notwithstanding  the  vote 
of  a  vestry  by  which  the  rate  was  refused. 

The  Consistory  court  decided  against  this  defence  regularly  pleaded, 
and  has  thereby  raised  the  question,  whether  the  churchwardens  have 
power  to  impose  a  church  rate  against  the  declared  will  of  the  inhabitants 
in  vestry  assembled.  In  debating  this  question  at  the  bar,  the  ancient 
doctrine,  that  by  the  custom  of  England  the  inhabitants  are  bound  to 

(a^  The  proceedings  in  the  consistory  court  are  reported  in  1  Curt.  Eco.  Reports,  872, 
ana  in  a  separate  publication  by  6.  W.  Johnson,  Esq.,  London,  1837. 

(b)  May  Slat  and  June  6th.  Before  Lord  Denman,  C  J.,  Littledale,  Fatteson,  aad 
Wmiams,  Jb. 
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repair  the  body  of  the  church  and  to  enclose  the  churchyard,  was  not 
disputed ;  a  doctrine  fully  stated  by  Holt,  0.  J.,  as  quoted  by  the  Queen's 
Advocate  in  arguing  the  present  case  in  the  Consistory  court.  "  By  the 
dril  and  canon  law,  the  parson  is  obliged  to  repair  the  whole  church ; 
and  it  is  so  in  all  Christian  kingdoms  but  in  England ;  for  it  is  by  the 
peculiar  law  of  this  nation  that  the  parishioners  are  charged  with  the 
repairs  of  the  body  of  the  church."(a) 

This  is  undoubtedly  a  legal  truth,  as  old  as  any  in  our  books.  Lord 
Coke,  in  his  commentary  on  the  statute  or  writ  of  Circumspecte  agatis 
(2  Inst.  489),  and  that  on  the  Articuli  Cleri  (lb.  653),(6)  and  in  nume- 
rous other  places,  distinctly  lays  it  down ;  and  all  the  authorities  are  the 
same  way ;  and,  though  the  period  of  the  earliest  church  rate  does  not 
appear  to  be  ascertained,  we  may  safely  assume  that  the  expense  required 
for  this  purpose  was  always  defrayed  by  means  of  a  rate  levied  on  the 
parishioners.  Neither  was  that  proposition  denied  on  the  part  of  plain- 
tiffs, or  that  a  church  rate  is  matter  of  ecclesiastical  cognisance,  or  that 
the  churchwardens  are  intrusted  with  the  expenditure  of  the  rate  so  le- 
vied, and  liable  to  spiritual  censures  for  neglect  of  their  duty  therein. 
But  the  question  is  whether,  in  case  of  refusal  by  the  parishioners,  the 
churchwardens  are  empowered  to  impose  a  rate  for  that  purpose,  and 
indeed  compellable  by  spiritual  censures  so  to  tax  their  fellow  pai^sh- 
ioners. 

If  they  have  not  this  power,  and  are  not  subject  to  this  liability,  the 
defendants  argue  that  there  would  be  a  wrong  without  a  remedy ;  a  strik- 
ing argument  no  doubt ;  as  that  is  an  anomaly  abhorrent  to  the  law  of 
England.  The  wrong  is  neglect  of  duty  by  parishioners ;  the  remedy 
is  supposed  to  be  found  in  the  power  of  tneir  officers  to  tax  them.  But 
the  history  of  ancient  times  establishes  that  the  law  did  apply  a  remedy 
such  afi  was  found  then,  and  was  expected  always  to  continue,  amply 
sufficient  to  secure  the  reparation  of  churches  ;  the  proceeding  by  inter- 
dict which  suspended  the  performance  of  ecclesiastical  rites  in  the* 
refractory  parish,  or  the  proceeding  by  excommunication  against  every 
parishioner. 

Either  of  these  penalties  was  too  awful  in  itself,  and  in  the  suffering 
of  those  who  incurred  it,  to  fail  of  immediately  producing  the  desired 
effect ;  or,  more  probably,  the  denunciation  was  alone  equal  to  its  pur- 
pose, and  the  mischief  may  never  have  existed  in  the  earliest  times. 
Perhaps  also  the  force  and  efficacy  of  the  remedy  may  account  for  the 
want  of  parliamentary  provision,  which  could  only  have  rested  on  the 
weaker  sanctions  of  temporal  power.  The  alteration  of  men's  opinions 
and  feelings  upon  these  subjects  having  deprived  the  old  remedy  of  its 
virtue,  we  are  to  inquire  whether  the  law  has  provided  that  other  remedy 
which  is  now  sought  to  be  enforced.  If  not,  extreme  injustice  towards 
the  churchwardens  is  said  to  result ;  as  they  are  confessedly  bound  to 
repair  the  church,  and  yet  are  provided  with  no  means  of  performing 
that  duty. 

This  argument  would  also  be  entitled  to  the  greatest  consideration  if 
the  law  subjected  churchwardens  to  any  personal  inconvenience  as  a 
consequence  of  the  church  remaining  unrepaired,  when  destitute  of  the 
funds  requisite  for  upholding  the  fabric,  or  supplying  any  of  its  wants 

(a)  Bawkmt  t.  R<nt»,  Carth.  860.     But  see  post,  p.  166. 

(6)  The  passage  referred  to  appears  to  be  that  which  Is  to  be  found  in  the  comment  on 
■taL  2  Ed.  6,  c.  18,  s.  4,  2  Inst.  658. 
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to  which  a  church  rate  is  applicable.  If,  in  such  a  state  of  things,  they 
could  be  sued  for  injury  done  to  a  passenger  on  the  highway  by  the  de- 
cayed church  wall  coming  down  upon  him,  or  indicted  for  a  nuisance  by 
its  fall  there,  as  has  been  surmised ;  if  they  could  be  punished  for  not 
laying  out  their  own  money  in  repairs ;  that  law,  if  it  also  prohibited 
them  from  obtaining  full  indemnity  from  those  whom,  at  the  same  time, 
it  pronounces  to  be  primarily  liable,  would  be  chargeable  with  manifest 
inconsistency  and  injustice.  Such  liabilities  indeed,  if  recognised  by 
general  usage,  or  even  by  a  prevailing  practice,  for  them  to  make  ad- 
vances to  that  end,  would  tempt  us  to  imply  from  the  custom  of  England, 
which  charges  the  inhabitants  with  repair  of  churches,  a  power  in  the 
churchwardens  to  reimburse  themselves  from  their  neighbours'  funds, 
even  though  that  power  had  never  been  exercised.  But  no  instance  has 
been  found  of  a  churchwarden  being  thus  visited.  On  the  contrary,  nu- 
merous authorities  in  our  reports  establish  the  proposition  that  church- 
wardens can  only  be  liable  in  respect  of  moneys  come  to  their  hands ; 
and  all  that  appears  in  the  books  of  ecclesiastical  law,  with  reference  to 
the  duties  of  those  oflScers,  is  qualified  by  the  supposition  that  the  parish 
has  furnished  them  with  adequate  resources.  Nor  have  churchwardens 
been  in  the  habit  of  making  such  advances. 

The  plaintiffs  in  this  present  suit  have  the  right  to  cast  the  burden  of 
proof  on  their  adversaries.  The  law  requires  clear  demonstration  that  a 
tax  is  lawfully  imposed.  No  act  of  parliament  vests  in  the  parish  officers 
such  a  power  as  these  have  exercised,  or  recites  that  such  a  power  exists 
by  common  law  or  custom.  No  book  of  reports  affirms  it.  No  such 
usage  in  fact  prevails  in  the  land.  An  opposite  usage  prevails.  The 
church  rate  is  constantly  imposed  by  the  inhabitants  in  vestry  assembled. 
In  Gibson's  Codex,  220,(a)  it  is  said,  "  rates  for  reparation  of  the  church 
are  to  be  made  by  the  chtfrchwardens,  together  with  the  parishioners 
assembled  upon  public  notice  given  in  the  church.  And  the  major  part 
of  them  that  appear,  shall  bind  the  parish :  or  if  none  appear,  the  church- 
wardens alone  may  make  the  rate;  because  they,  and  not  the  parishion- 
ers, are  to  be  cited  and  punished,  in  defect  of  repairs." 

Such  is  the  form  of  the  rate  in  all  the  books  of  practice.  The  asser- 
tion that  no  necessity  has  ever  arisen  for  resorting  to  the  power,  because 
the  consent  of  a  majority  of  the  vestry  has  never  been  wanting,  is  not 
merely  gratuitous ;  it  is  incredible.  During  so  many  ages,  that  it  never 
once  should  have  happened  that  churchwardens  have  wished  to  impose  a 
church  rate,  when  the  majority  of  parishioners  have  wished  otherwise,  is 
a  supposition  that  has  no  foundation  but  in  fancy.  The  doctrine  here 
laid  down  has  received  the  sanction  of  the  highest  authorities  in  West- 
minster Hall.  C.  J.  North  lays  it  down,  in  Rogers  v.  Davenanty  1 
Mod.  194,(&)  that  the  spiritual  court  may  excommunicate  every  inhabit- 
ant, if  the  church  is  left  unrepaired,  but  yet  can  impose  no  tax. 

Let  it  be  supposed  (however  improbable)  that  during  those  vehement 
contests  in  the  time  of  Charles  II.,  when  the  parishioners'  refusal  to  raise 
a  rate  induced  some  of  the  bishops  to  appoint  commissioners  for  that 
purpose,  the  churchwardens  in  every  instance  took  part  with  the  parish 
m  their  refusal ;  if  the  churchwardens  were  amenable  to  the  spiritual 
court  for  the  non-repair  of  churches,  and  at  the  same  time  enjoyed  the 
power  of  taxing  the  parish  for  the  expense,  nothing  could  have  been  more 

(a)  Vol.  1,  p.  196  (ed.  *2),  tit.  iz.  c.  4,  8.  2. 

(6)  Semb.  S.  C.  Anonymouaj  1  Freem.  K.  B.  &  C.  P.  286. 
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simple,  direct,  and  complete,  than  the  ordinary's  method  of  proceeding., 
He  would  have  ordered  the  churchwardens  to  execute  the  needful  repairs ; 
they,  if  competent,  would  have  imposed  the  rate,  or,  refusing,  would 
hare  been  excommunicated  for  disobedience  of  his  lawful  commands. 
Bat,  instead  of  taking  a  course  so  entirely  free  from  objection  according 
to  the  law  now  contended  for,  the  bishops  created  a  new  and  unheard  of 
species  of  authority  under  the  name  of  commissioners  to  levy  this  rate 
for  nonperformance  of  a  duty,  which,  it  is  now  contended,  they  might 
have  enforced  with  perfect  ease.  If  the  mere  necessity  for  doing  an  act 
could  create  a  machinery  for  performing  it,  those  commissions  would 
have  been  lawful,  for  they  would  have  obtained  the  object.  But  the 
attempt  was  pronounced  unlawful,  and  abandoned.  There  was  no  need 
of  making  it,  if  the  power  now  asserted  were  vested  in  the  churchwar- 
dens ;  for  that  would  have  been  equally  effectual  for  its  purpose ;  and 
the  scandal  of  an  unconstitutional  encroachment  would  have  been  avoided. 
At  that  period,  as  well  as  at  the  great  era  of  the  reformation,  the  subject 
underwent  frequent  discussion ;  yet  this  power  is  not  asserted  by  any 
learned  text  writer,  even  on  the  ecclesiastical  law. 

The  cases  cited  on  the  argument  were  numerous ;  we  have  since  care- 
iuUy  examined  them  all,  but  have  found  them  for  the  most  part  to  bear 
very  imperfectly  on  the  present  question^  We  do  not  feel  it  necessary 
to  add  any  comments  upon  them  to  the  answer  which  they  received  at 
the  bar,  with  one  or  two  exceptions.  An  Anonymous  (a)  case  is  re- 
ported in  1  Mod.  Rep.  '^  Moved  for  a  prohibition  to  the  spiritual  court,  for 
that  they  sue  a  parish  for  not  paying  a  rate  made  by  the  churchwardens 
only;  whereas  by  the  law  the  major  part  of  the  parish  must  join. 
TwiSDEN,  Justice.  Perhaps  no  more  of  the  parish  will  come  together. 
Counsel.  If  that  did  appear,  it  might  be  something."  This  is  the  whole 
report.  It  is  no  decision,  and  not  even  a  dictum.  If  it  were  either,  it  could 
not  affect  the  argument  here ;  for  it  could  but  be  made  to  apply  to  a 
refusal  of  the  parish  to  meet  for  considering  of  a  rate ;  and  we  are  deal- 
ing with  the  facts  that  they  have  met,  and  considered,  and  refused. 

Another  ca8e,(i)  reported  in  the  first  edition  of  Yentris,  is  also  ano- 
nymous, but  is  certainly  not  the  same  as  that  just  cited,  because  that  was 
in  Michaelmas  term,  22  Car.  2 ;  this  in  Trinity  term,  35th  year  of  the 
same  reien.  It  is  in  a  later  edition  of  Yentris,  named  Thursfield  v. 
Jone$j  1  vent.  867,(<?)  and  is  in  these  terms.  "A  motion  for  a  prohibi- 
tion in  a  suit  in  the  ecclesiastical  court  for  a  churchwardens'  rate,  sug- 
gesting that  they  had  pleaded,  that  it  was  not  made  with  the  consent  of 
Sie  parishioners,  and  that  the  plea  was  refused.  The  court  said,  that  the 
churchwardens  (if  the  parish  were  summoned,  and  refused  to  meet  or 
make  a  rate)  shall  make  one  alone  for  the  repairs  of  the  church  (if  need- 
iul),  because  that  if  the  repairs  were  neglected,  the  churchwardens  were 
to  be  cited,  and  not  the  parishioners ;  and  a  day  was  given  to  show 
cause  why  there  should  not  go  a  prohibition."  If  this  means  no  more 
than  that,  where  the  parishioners,  being  duly  summoned,  refuse  to  meet, 
the  churchwardens  may  act  as  the  parish  meeting,  this  appears  perfectly 
reasonable  and  just.  In  such  case  the  churchwardens  form  the  vestry, 
and  to  them  the  absent  leave  the  management  of  parish  affairs,  acqui- 
escing in  their  resolutions,  not  resisting  and  objecting  to  them.     But,  if 

(a)  1  Mod.  70. 

(6)  AnonynwuM,  1  Vent  867,  let  ed. 

(c)  See  poet,  142,  n.  (<!).. 
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it  is  to  be  understood  as  a  declaration  that,  when  the  parishioners  do 
attend  and  refuse  to  make  the  rate,  the  churchwardens  may  forthwith 
proceed  to  impose  one,  this  would  be  a  dictum  standing  alone ;  it  was 
unnecessary  for  the  judgment ;  it  rests  on  no  authority ;  it  leads  to  no 
result  in  the  particular  case.  It  is  such  a  remark  as  a  reporter  may 
have  thought  the  Judge  adopted,  when,  on  an  ex  parte  statement  of  the 
law  by  counsel,  he  only  granted  his  application ;  or,  even  if  it  was  actu- 
ally uttered  by  the  court  in  granting  a  rule  to  show  cause,  it  is  whoDy 
insufficient  for  the  erection  of  a  new  authority  inconsistent  with  the 
known  practice.  A  further  observation  on  thb  decision  is,  that  the  rea- 
son assigned  for  it  is  not  correct,  unless  the  churchwardens  can  be  shown 
to  be  personally  liable  where  they  have  no  supplies ;  the  contrary  of 
which  is  true.  Every  search  has  been  made  among  our  records,  and  in 
the  contemporary  books  of  our  officers,  for  some  further  particulars  of 
those  two  cases ;  but  none  can  be  found. 

It  was  supposed,  in  the  argument,  that  Lord  Stowell  had  on  one  oc- 
casion  laid  down  the  law  favourably  for  defendant ;  Lord  Maynard  v. 
Brandy  8  Phill.  501 :  but  that  short  case,  when  examined,  certainly 
bears  no  such  import.  It  was  an  application  for  a  monition  to  church- 
wardens to  reinstate  a  fallen  spire.  The  question  was  as  to  the  form  of 
the  issue,  whether  it  admitted  the  liability  of  the  parish  to  reinstate. 
Lord  Stowell  thought  it  did,  and  directed  the  monition.  ''But,"  he 
added,  ''for  the  protection  of  the  churchwardens,  they  should  be  informed 
that  they  must  make  their  rate  before  they  commence  their  repairs." 
It  is  clear  that  he  had  no  idea  of  pointing  out  in  what  manner,  or  with 
whose  concurrence,  the  rate  was  to  be  made. 

There  is,  however,  a  case  of  Gaudem  v.  Silln/j{a)  in  the  court  of 
Arches,  where  the  very  point  now  before  us  came  in  question  on  appeal 
from  the  Consistory  court  of  Peterborough,  and  Sir  W.  Wynne  express- 
ly decided  that,  the  vestry  being  called  together  to  make  the  amend- 
ment, and  refusing  to  make  it,  the  law  is,  that,  if  the  parishioners  will 
not  make  the  rate,  the  churchwarden  has  a  right  to  make  it  himself. 

This  decision  of  an  ecclesiastical  judge  of  admitted  learning,  caution, 
and  ability,  requires  the  more  consideration,  because  it  is  evidently  the 
cause  of  our  being  engaged  in  the  present  inquiry.  Dr.  Lushington,  the 
udge  whose  further  proceedings  we  are  desired  to  prohibit,  spoke  thus  of 
ir  W.  Wynne's  judgment,  the  authority  of  which  was  pressed  upon  him.  (6) 

"  I  may  observe  upon  that  case,  that  I  believe  its  appearance  was  a 
surprise  to  the  whole  profession.  It  certainly  was  not  known  to  the  Ec- 
clesiastical Commissioners,  or,  at  least,  not  recollected  by  any  member 
of  that  commission  when  the  subject  was  there  discussed ;  and  during 
the  thirty  years  that  I  have  been  in  these  courts  I  never  knew  that  case 
adverted  to,  nor  was  I  aware  till  lately,  that  such  a  case  was  in  existence, 
although  it  is  of  forty  years*  standing."  And,  afterwards, (<?)  "there  are 
many  parts  in  this  case  which,  I  do  not  hesitate  to  say,  if  I  was  a  co-or- 
dinate judge,  would  be  a  little  startling  to  my  mind ; — the  total  absence 
of  all  authority  having  been  stated  on  the  one  side  or  the  other ;  the  to- 
tal absence  of  any  precedent  in  the  ecclesiastical  court ;  all  this  would 
form  a  matter  of  the  most  weighty  consideration  in  my  mind,  if  I  con- 

(a)  Braintree  Chureh-RaU  Casey  by  G.  W.  Johnson,  Esq.,  London,  1887,  Appendix,  p. 
lOd,  109 ;  also  reported,  as  Oaudem  t.  Sklby,  1  Cnrt  Ecc.  Rep.  894. 
(6)  Id.  p.  78. 
(c)  P.  86. 
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Bidered  myself  entitled  to  enter  into  the  disposal  of  this  case  ;  but,  be 
this  as  it  may,  this  is  a  judgment  deliberately  pronounced  by  the  Dean 
of  the  Arches  court,  which  is  the  superior  court  to  the  one  in  which  I 
am  now  sitting ;  the  judgments  of  this  court  are  submitted  to  the  Dean 
of  the  Arches,  and  may  be  over-ruled  by  him,  and  his  decisions  form  that 
law  which  I  am  bound  to  administer.  I  consider,  then,  according  to  the 
principles  I  have  stated,  the  decision  in  Oaudem  v.  Silby  is  a  precedent 
binding  upon  my  judgment,  that  I  am,  in  obedience  to  that  decision, 
bound  to  admit  this  libel.  Whether  that  libel  be  good  law,  or  not,  or 
what  ought  to  be  the  law,  without  the  precedent  in  question,  I  do  not 
feel  myself  called  upon  to  pronounce  any  opinion.*' 

On  the  hearing  of  the  present  case  before  Dr.  Lushington,  that  learned 
Judge,  interposing,  pointed  out  many  incongruities  in  the  statement  of 
facts  in  Qavdem  v.  Silby^(a)  saying  that  it  teemed  with  eccentricity. 
It  is  tolerably  clear  that  it  was  that  case  alone  which  induced  him  to 
decide  the  present  case  as  he  did.  Sitting  in  the  Consistory  court,  he 
felt  himself  constrained  by  the  decision  of  the  court  of  Arches,  being  a 
court  of  superior  authority,  to  hold  the  present  church  rate  legal  and 
binding. 

An  able  pamphlet  has  been  published  since  these  remarks  were  made, 
reporting  that  case,  and  containing  a  statement  of  facts  which  appears 
to  remove  much  of  the  eccentricity  alluded  to  by  Dr.  Lushington. 

But  the  great  fundamental  objection  remains  in  its  full  force.  How- 
ever binding  on  the  Consistory  court,  and  however  respectable  in  itself, 
an  insulated  and  recent  decision  by  the  Court  of  Arches  is  not  binding 
in  Westminster  Hall.  The  question  on  the  efiFect  of  this  single  authority 
really  is  neither  more  nor  less  than  this :  can  the  ecclesiastical  judge 
vMke  a  law  ?  If  he  only  declared  one,  the  sources  of  his  information  are 
equally  open  to  us.  If  he  drew  his  conclusions  from  reasoning,  we  may 
examine  it,  and  must  form  our  opinion  on  its  force. 

But,  in  truth,  so  important  and  novel  a  doctrine  was  never  promulged 
with  so  little  effort  to  conciliate  the  concurrence  of  others.  The  point 
is  not  discussed  at  all :  neither  reason  nor  authority  is  vouched  in  its 
behalf.  The  proceeding  wears  the  appearance  of  being  ex  parte  ;  per- 
haps it  had  in  truth  become  such  by  the  withdrawal  of  opposition,  which 
may  be  well  explained  by  the  smallness  of  the  sum  and  the  probable 
change  in  the  inhabitancy,  or  the  exhaustion  of  all  means  and  spirit  of 
resistance  by  a  litigation  protracted  for  years.(i)  With  all  respect  due 
to  the  venerable  person  from  whom  this  judgment  proceeded,  we  are 
bound  to  declare  that  it  does  not  appear  to  rest  on  principle  or  to  be  ad- 
missible as  authority. 

In  the  course  of  the  argument  in  this  place,  it  was  hinted  that  Lord 
Stowell  entertained  an  opinion  favourable  to  a  church  rate  like  the  pre- 
sent He  was  supposed  to  have  given  advice,  when  at  the  bar,  indicative 
of  such  views.  From  the  ^reat  learning  of  that  distinguished  person, 
and  his  gi*eat  familiarity  with  this  peculiar  branch  of  law,  we  thought 
bis  opinion  at  the  bar  might  throw  light  upon  the  question,  and,  perhaps 
irregularly,  availed  ourselves  of  this  chance  of  instruction.  But  we  are 
bound  to  say  that,  after  perusing  the  case  and  his  opinion  with  care,  they 

(a)  Bramtree  Ckureh-RaU  Coity  by  Johnson,  Appendix,  108,  109,  S.  C.  1  Curt.  £c<x 
Rep.  394. 

\h)  Th«  suit  appears  to  hare  commenced  in  May,  1794.  (See  note  in  Johnson's  Re- 
port, p.  87,  and  in  1  Curt.  £cc.  Rep.  892.)  The  judgment  in  the  Arches  was  pronounced 
February,  1799. 
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convey  to  us  a  directly  opposite  notion  of  the  impression  of  Lord  Stow- 
bll's  mind  as  to  the  validity  of  rates  so  imposed.(fl) 

The  conclusion  at  which  we  arrive  is,  that  the  court  Christian  was 
wrong  in  overruling  the  defensive  allegation  of  the  parishioners  that  the 
rate  was  made  against  the  wishes  of  the  majority  in  vestry  assembled,  on 
the  ground  that  this  supposed  church  rate  was  a  nullity  as  having  been 
made  by  persons  who  had  no  authority  to  make  one  in  defiance  of  the 
declared  dissent  of  the  vestry ;  and  that  the  Court  decided  erroneously 
in  proceeding  to  give  judgment  for  enforcing  it. 

But,  even  supposing  the  rate  invalid,  a  second  point  was  urged,  that 
prohibition  ought  not  to  go  from  this  court  to  the  court  Christian ;  the 
main  reason  being  that  the  latter  has  exclusive  jurisdiction  over  the 
subject  matter,  which  is  said  to  be  purely  of  ecclesiastical  cognisance, 
and  that  appeal  lies  from  the  Consistory  court  to  the  court  of  Arches. 
We  are  thus  called  on  to  state  the  principles  of  the  proceeding  by  pro- 
hibition. 

There  is  no  title  in  our  law  under  which,  if  we  look  to  the  facts  appear- 
ing in  the  several  cases,  more  confusion  and  contradiction  may  be  found. 
If  we  were  from  these  bound  to  lay  down  a  practical  rule  for  arrang- 
ing, by  classes,  where  the  writ  ought  to  be  refused  and  where  granted, 
the  difficulties  of  the  task  might  probably  be  found  insurmountable.   , 

But  the  principle  itself,  however  hard  to  apply,  is  clear.  It  is  this ; 
that,  if  any  inferior  (6)  court  will  entertain  a  suit  which  appears  by  the 
libel  in  the  outset,  or  is  shown  on  the  face  of  the  proceedings,  to  be  be- 

(a)  The  opinion  alluded  to  in  the  judgment  was  giren  under  the  following  circum- 
stances. 

At  a  vestry  of  the  parish  of  St.  Mary,  Newington,  May  2,  1792,  a  resolution  was 
passed,  anthorizing  the  churchwardens  to  enlarge  the  parish  church  according  to  a  plan 
submitted,  and  to  borrow  a  sum  of  money  for  that  purpose ;  the  principal  and  interest  to 
be  repaid  out  of  the  income  arising  from  the  cburch  and  from  the  parish  estates,  such 
payment  to  be  allowed  in  their  accounts.  The  churchwardens  obtained  a  fificulty  for  the 
enlargement,  which  they  carried  into  effect ;  but,  having  no  sufficient  funds  for  paying  the 
expenses,  they  convened  a  vestry,  and  proposed  a  rate  to  defray  them.  A  minority  of 
the  vestry  refused  a  rate ;  whereupon  the  opinion  of  Sir  W.  Scott  was  taken  on  the 
legality  of  a  rate  made  by  the  churchwardens  alone  against  the  sense  of  the  minority. 
The  opinion  was  in  the  following  terms. 

*'  Understanding  from  the  papers  laid  before  me,  and  Ukewise  from  conversation,  that 
the  parishioners  in  vestry  assembled  had  directed  and  authorized  the  churchwardens  to 
apply  for  a  faculty  to  make  the  alterations  and  enlargements  as  described,  and  that  a 
faculty  duly  passed  thereupon,  I  am  of  opinion  that  the  churchwardens  will  be  Justified 
in  making  a  rate  for  the  payment  of  the  expenses  incurred  in  effecting  the  same,  and  that 
Buch  rate  made  by  the  churchwardens  will,  notwithstanding  the  express  dissent  of  the 
majority  of  the  parish,  after  the  expense  is  actually  incurred,  be  supported  in  every 
court,  civil  or  ecclesiastical,  before  which  the  question  upon  it  may  happen  to  be  agitated, 
provided  that  the  rate  is  made,  in  all  other  respects,  with  due  attention  to  justice. 

'*  With  respect  to  the  expenses  incurred  in  the  purchase  of  a  new  organ  and  clock,  and 
any  other  considerable  ornaments  which  may  have  been  ordered  by  the  churchwardena 
without  authority  from  the  parish,  I  earnestly  recommend  that  the  same  be  discharged 
by  voluntary  subscription  of  such  of  the  more  wealthy  parishioners  as  are  disposed  to 
contribute  to  a  charge  highly  proper  in  itself,  and  which  has  been  incurred  from  motivee 
to  which  no  reasonable  censure  can  be  affixed,  but  which,  in  my  opinion,  is  rather  too  de- 
fective in  point  of  formal  authority  from  the  parish  to  be  made  a  subject  of  a  legal  rate, 
where  there  exists  any  disposition  to  contest  the  strict  legality  of  the  acts  of  the  pariah 
officers. 

**  I  will  just  add,  in  confirmation  of  what  I  have  advanced  above,  that  any  mistake 
with  respect  to  the  funds  out  of  which  the  expense  was  to  be  defrayed,  or  with  respect  to 
the  estimate  of  the  charges  themselves,  will  not  form  a  legal  defence  against  the  payment 
of  rates,  if  sued  for  by  the  churchwardens.  **  William  Scott." 

"Commons,  October  17th,  1798."    See  post,  149,  note  (6). 

(6)  See  Rieketta  v.  Bodenham,  4  A.  &  E.  433,  446. 
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yond  its  jurisdiction,  the  courts  of  Westminster  Hall  haye  no  discretion  to 
award  or  refnse  the  writ,  hut  are  hound  to  award  it. 

The  case  of  Home  v.  Earl  Camden,  1  H.  Bl.  476,  4  T.  R.  882,  2  H. 
BI.  533,  must  always  be  resorted  to  for  the  learning  on  this  head.  That 
remarkahle  case  gave  birth  to  a  controversy  of  full  thirteen  years'  dura* 
tion :  the  commissioners  of  Prize  Appeals,  overruling  a  decision  of  Sir 
James  Marriott  in  the  court  of  Admiralty,  had  declared  the  capture  of 
a  Dutch  vessel  to  have  been  made  jointly  by  his  Majesty's  land  and  sea 
forces,  and  had  issued  their  monition  to  the  receiver  of  the  prize  money 
to  come  in  and  account  for  it  with  a  view  to  dividing  it  accordingly.  A 
prohibition  was  hereupon  sued  for  in  the  Common  Pleas,  on  the  ground 
that  the  commissioners  had  misconstrued  the  act  which  regulated  prizes 
made  in  the  war  with  Holland.(a)  The  debates  that  ensued  in  the  several 
courts  are  almost  without  a  parallel.  The  points  were  argued  in  the 
Common  Pleas  three  different  times,  in  three  successive  terms,  by  Ser- 
jeants conspicuous  for  learning  and  talent:  the  court,  in  a  subsequent 
term,  directed  a  fourth  argument  for  removing  some  doubts  which  had 
arisen  in  their  own  minds ;  and,  after  taking  two  terms  more  for  consideri^ 
tion.  Lord  LoUGHBOROuan  delivered  the  unanimous  judgment  of  the  court, 
which  was  in  favour  of  the  prohibition  on  the  ground  stated,  and,  specifi- 
cally, because  the  construction  of  acts  of  parliament  belongs  to  the  tem- 
poral courts.  The  matter  was  brought  by  writ  of  error  to  this  court, 
which  gave  its  judgment  (6)  immediately  on  a  single  argument,  for 
reversing  that  of  the  Common  Pleas. 

The  leading  observation  that  pervades  the  judgments  delivered  by 
Lord  Kenton  and  his  brother  judges  is,  that  the  prize  courts  have  juris- 
diction over  the  subject-matter  of  that  suit,  and  consequently  that  their 
decision  upon  them  must  be  final.  Buller,  J.,  states  this  proposition  in 
very  general  terms,  and  expressly  declines  the  question  whether  the  deci- 
sion was  right,  as  one  placed  beyond  the  sphere  of  his  ovm  inquiry.  The 
principle,  on  which  the  Common  Pleas  had  adopted  a  different  course, 
underwent  very  little  consideration,  either  from  that  able  judge  or  from 
the  other  members  of  the  court ;  the  assumption  of  a  conclusive  right  to 
determine  questions  brought  before  the  inferior  court,  and  within  their 
jurisdiction,  being  made  by  them  all. 

The  judgment  of  reversal  was  afSrmed  in  the  House  of  Lords  under 
the  advice  of  all  the  judges,(^)  expressed  by  Lord  C.  J.  Eyre,  but  not 
sanctioning  this  doctrine.  On  the  contrary,  his  Lordship  studiously 
avoided  laying  it  down,  and  went  into  a  lengthened  argument  on  the 
construction  of  the  prize  acts,  in  order  to  show  that  the  Lords  of  Appeal 
had  taken  a  right  view  of  them. 

This  case  and  the  entire  subject  were  brought  under  the  revision  of 
this  court  in  Gore  v.  Q-apper,  3  East,  472,  and  Gould  v.  Gapper,  5 
East,  345,  where  a  rule  for  prohibition  when  moved  for  was  resisted  on 
the  ^ound  of  conclusiveness  in  the  judgment  below;  but  the  plaintiff 
was  directed  to  declare  on  account  of  the  great  importance  of  the  subject 
and  the  necessity  of  having  it  most  maturely  considered. 

After  it  had  been  so  considered,  and  a^in  and  more  fully  argued,  Lord 
Ellknborouoh  delivered  a  long  and  elaborate  judgment  of  the  whole 
court,  which,  in  overruling  the  demurrer  to  the  plaintiff's  declaration  in 

(a)  Borne  v.  Earl  Camden,  1  H.  Bl.  476. 
(6)  Lord  Camden  t.  Home,  4  T.  R.  882. 
{€)  Home  T.  £arl  Camden,  2  H.  Bl.  682. 
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Erohibition,  expressly  denied  the  doctrine ;  a  judgment  which  bears  as 
igh  a  character  of  authority  as  the  decision  of  any  single  court  in  West- 
minster Hall  can  give. 

The  general  law  was  discussed,  when  cause  was  shown  against  the  rule, 
by  barristers  filling  the  first  rank  in  their  profession,  and  enjoying  a  high 
reputation  for  ability  and  learning :  the  conduct  of  the  argument  on 
demurrer  was  confided  to  two  special  pleaders  of  great  distinction,  after- 
wards BuRROUGH  and  Dampier,  Js.  The  unanimous  opinion  of  the 
court  was  pronounced  by  Lord  Ellenborough  after  all  the  reflection 
and  preparation  due  to  the  great  judges  from  whom  he  dissented.  Of 
those  who  concurred  in  it,  one  (Grose,  J.)  had  been  an  assenting  mem- 
ber of  the  court  (a)  whose  doctrine  was  impugned:  the  other  two  (Law- 
rence and  Le  Blanc,  Js.)  had  had  their  minds  familiarized  to  the  sub- 
ject by  arguing  it  on  opposite  sides  in  the  Common  Pleas. 

We  are  convmced  that  the  case  not  only  rests  on  authority  which  we 
could  hardly  be  warranted  in  disturbing,  but  is  founded  in  good  reason ; 
indeed,  that  it  flows  from  the  principle  of  prohibition,  which  Blackstone  {h\ 
states  to  be  the  danger  of  a  different  decision  of  the  same  rights  ana 
even  of  the  same  identical  interests  by  different  courts  ;  "  an  impropri- 
ety," he  observes,  "which  no  wise  government  can  or  ought  to  endure, 
and  which  is  therefore  a  ground  of  prohibition." 

There  is  ambiguity  in  the  expression,  that  the  common  law  courts  have 
no  cognisance  of  ecclesiastical  matters.  If  it  is  meant  that  they  have 
no  knowledge  of  them,  the  assertion  may  be  fairly  questioned.  Matters 
of  mere  process  and  practice,  which  may  be  in  a  great  measure  oral  and 
traditionary,  are  perhaps  familiarly  known  only  to  the  court  to  which 
they  belong ;  but,  as  to  the  principles  of  ecclesiastical  law,  we  have  in 
truth  the  same  means  of  knowledge,  access  to  the  same  sources  of  in- 
struction, and  the  same  opportunities,  in  all  respects,  of  forming  a  cor- 
rect opinion.  We  are  acknowledged  on  all  hands  to  be  bound  to  restrain 
their  proceedings  when  they  transgress  their  limits :  we  must  then  have 
organs  for  discerning  where  the  limits  are  drawn.  The  same  observation 
proves  that,  in  the  other  sense  of  the  word  cognisance^  importing  juris-^ 
diction^  the  temporal  courts  must  possess  it ;  for,  though  prohibition  may 
not  lie  merely  for  mistake  of  fact,  nor  possibly  for  every  mistake  of  the 
law,  committed  by  an  inferior  court  having  jurisdiction  of  the  subject 
matter,  because  it  may  be  corrected  on  appeal,  and  we  shall  presume 
that  right  will  be  done,  yet  is  it  not,  on  the  other  hand,  denied  that,  be- 
fore sentence,  the  courts  at  Westminster  have  power  to  interfere  for  error 
involving  the  want  of  such  jurisdiction,  though  not  apparent  on  the  pro- 
ceedings ;  and  that,  if  such  be  apparent,  they  may,  and  if  they  may  they 
must,  prohibit,  though  repeated  adjudications  to  the  same  effect  have 
been  made  in  the  courts  below,  and  even  after  the  solemn  sentence  of  a 
spiritual  court  of  final  appeal.  A  passage  in  Fitzherbert's  N.  B.  48,  A, 
proves,  in  a  remarkable  manner,  how  little  the  proceedings  of  our  courts 
are  considered  to  be  dependent  on  what  may  take  place  by  way  of  appeal 
in  the  spiritual  courts.  "  If  the  king  do  recover  his  presentment  unto  a 
church,  and  hath  a  writ  unto  the  bishop,  &c.,  to  remove  the  other  incum- 
bent, for  which  the  incumbent  sueth  an  appeal  in  the  archbishop's  court, 
&c.,  by  reason  whereof  the  archbishop  sendeth  a  prohibition,  tnat  he  do 
not  admit  the  king's  clerk  pendent  the  appeal,  &c.,  tlieu  the  kin^  shall 
have  a  writ  directed  to  the  archbishop  and  his  officers  to  take  off  hia  in- 
(a)  The  court  of  K.  B.  (6)  Vol.  ili.  p.  112,  118. 
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hibition,  and  that  they  do  nothing,  nor  suffer  any  thing  to  be  done  by 
others,  in  derogation  of  the  Grown  or  of  the  king's  right ;  and  shall  have 
another  writ  against  the  incumbent,  that  he  follow  not  such  appeals, 
provocations,  or  other  process  or  impediments.  And  also  the  king  may 
have  an  attachment  directed  unto  the  sheriff  against  such  incumbent,  if 
he  go  on  then  after  such  prohibition  directed  unto  him.  "(a) 

BuLLER,  J.,  truly  observes  that  the  cases  reported  to  have  occurred 
in  the  seventeenth  century  under  the  head  of  prohibition  are  not  to  be 
reconciled,  nor  all  supported.  He  might  perhaps  have  added  that  scarce- 
ly one  of  them  can  be  right,  if  the  doctrine  of  refusing  prohibition,  where 
appeal  lies,  could  prevail.  He  speaks  with  satisfaction  of  the  settlement 
that  this  law  has  undergone  of  late,  alluding,  however,  to  no  particular 
case  where  it  was  settled.  It  is  singular  that,  in  the  work  which  bears 
his  name,  and  which,  whether  his  composition  or  not,  has  been  always 
regarded  as  a  valuable  depository  of  general  principles  of  law,  it  is  laid 
down  that  prohibition  is  granted  '^  pro  defectu  jurisdictionis,  pro  defectu 
triationis,  or  for  proceeding  as  the  law  of  the  land  does  not  warrant*' 
(B.  N.  P.  218),  the  precise  ground  on  which  this  court,  in  Gould  v.  Gap- 
per,  5  East,  865,  disagreed  with  the  learned  Judge's  sentiments  as  ex- 
pressed in  Lord  Camden  v.  Home,  4  T.  R.  397. 

But  his  dictum  at  p.  397,(6)  echoed  still  more  strongly  by  Grosb,  J., 
at  p.  401,(6)  "I  am  clearly  of  opinion,  that  whether  the  court  of  appeals 
were  right  or  wrong  in  their  decree,  it  is  not  competent  to  us  to  form 
any  opinion  upon  the  subject,"  would  seem  to  have  been  founded  on 
more  recent  cases.  Now  those  quoted  by  him  certainly  fail  to  make  out 
his  proposition  (and  we  are  aware  of  no  others) :  Pierce  v.  Hopper,  1 
Stnu  249,  where  prohibition  was  granted  without  even  an  attempt  to  set 
up  his  general  doctrine  ;  Howe  v.  Nappier,  4  Burr.  1944,  1960,(c)  with 
lK)rd  Mansfield's  emphatic  words  ;  "  Prohibition  is  ex  debito  justitiae,  if 
the  court  of  Admiralty  proceed  contrary  to  act  of  parliament  ;*'  Full  v. 
Hutching,  2  Cowp.  422,  was  also  mentioned  by  Bxjller,  J. ;  but  it  does 
no  more  than  lay  down  the  rule,  as  it  had  been  recognised  in  Paxton  v. 
Knight,  1  Burr.  314,  and  numerous  earlier  cases,  that  after  sentence 
prohibition  is  not  to  go  for  any  defect  not  apparent  on  the  face  of  the 
proceedings.  Even  this  rule,  however,  furnishes  an  argument  against 
refusing  to  the  subject  his  right  of  application  to  the  temporal  courts  to 
prohibit  the  spiritual  courts  from  proceeding.  For  suppose  the  party  to 
apply  for  prohibition  for  a  defect  not  thus  apparent,  and  to  receive  for 
answer,  "the  defect  is  undoubted,  though  not  externally  visible  ;  but  we 
cannot  prohibit  because  you  may  appeal,  and  we  have  confidence  that 
the  appeal  court  will  see  you  redressed."  Perhaps,  on  hearing  the  ap- 
peal, the  superior  spiritual  court  may  agree  with  the  inferior  on  a  point 
of  ecclesiastical  law ;  and,  if  it  affirms  the  sentence,  in  a  matter  which 
this  court  may  have  pronounced  to  be  beyond  their  jurisdiction,  the  power 
to  prohibit  is  lost,  according  to  FuU  v.  Hutchins,  2  Cowp.  422,  because 
final  sentence  has  passed,  and  there  is  no  defect  on  the  face  of  the  pro- 
ceedings. And  we  cannot  refrain  from  observing  in  this  place  that,  if  a 
Jrohibition  had  been  moved  for  in  Gaudem  v.  Selby,  1  Curt.  Ecc.  Rep. 
94,  directed  to  the  Consistory  court  of  Peterborough,  and  this  very 
question  of  church  rates  had  been  brought  before  this  court  on  showing 
cause,  or  on  demurrer  as  it  is  now,  we  cannot  doubt  that  it  must  have 
decided  against  the  validity  of  the  rate,  in  favour  of  which  no  one  autho* 

(«)  See  post  149,  n.  (c).  (6)  4  T.  R.  (c)  Cited  in  argument,  4  T.  R.  889. 
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rity  could  have  been  quoted ;  since  the  only  authority  which  is  now 
pressed  upon  us  is  Sir  W.  Wynne's  judgment  on  the  same  case  brought 
before  him  on  appeal,  instead  of  being  brought  here  by  prohibition. 

The  cases  in  East,  then,  seem  to  establish,  and  consistency  of  reasoning 
requires,  that  the  power  of  prohibition  is  in  no  case  taken  away  by  the 
privilege  of  appeal. 

If  called  upon,  we  are  bound  to  issue  our  writ  of  prohibition,  as  soon 
as  we  are  duly  informed  that  any  court  of  inferior  jurisdiction  has  com- 
mitted such  a  fault  as  to  found  our  authority  to  prohibit,  although  there 
may  be  a  possibility  of  correcting  it  by  appeal.  For  there  is  no  reason 
for  driving  the  subject  to  that  expensive  process,  to  abide  the  chance  of 
a  repetition  of  the  error,  which,  if  committed,  can,  at  last,  be  only  recti- 
fied by  prohibition,  and  may  be  so  committed  as  to  be  placed  beyond 
the  reach  even  of  that  remedy  ;  or  for  compelling  him  to  submit  even  to 
the  direct  inconveniences  arising  from  that  decision  alone,  if  none  lay 
beyond  them. 

The  question  then  remains,  what  are  the  defects  that  authorize  and 
require  us  to  issue  the  writ  of  prohibition  ?  The  answer  is,  that  they 
are  in  every  case  of  such  a  nature  as  to  show  a  want  of  jurisdiction  to 
decide  the  case  brought  before  them  ;  Gardner  v.  Booths  2  Salk.  548, 
In  whatever  stage  that  fact  is  made  manifest  to  us,  either  by  the  crown, 
or  by  any  one  of  its  subjects,  we  are  bound  to  interpose.  The  miscon- 
struction of  an  act  is  one  of  these  defects ;  the  enforcement  of  a  tax 
imposed  without  lawful  authority  is  assuredly  another  ;  and  such  a  tax 
we  deem  a  church  rate  to  be  which  is  laid  by  parish  oflScers,  not  only 
without  the  concurrence  of  the  parish,  but  in  defiance  of  their  declared 
refusal  to  concur.  This  is  no  irregularity  which  may  be  waived  or  cured, 
leaving  the  principal  matter  substantially  complete  though  attended  with 
unusual  and  informal  circumstances ;  but  it  is  a  proceeding  altogether 
invalid,  and  a  church  rate  in  nothing  but  the  liame. 

Our  judgment  must  therefore  be  given  in  favour  of  the  plaintiff. 

Patteson,  J.  With  respect  to  the  case  of  Gould  v.  Gapper,  5  East, 
345,  on  a  former  occasion  (a)  I  expressed  an  opinion  upon  it,  which  I 
then  fully  entertained.  I  have  since  reconsidered  that  case.  It  is  a 
very  difficult  one ;  but  I  think  I  now  understand  it.  I  now  concur  in 
the  decision  ;  and,  even  if  the  matter  were  res  integra,  I  should  adopt 
the  views  contained  in  it. 

Judgment  for  the  plaintiff. 

A  writ  of  error  was  afterwards  brought  in  the  Exchequer  Cnamber.(&) 


See  Blunt  t.  Harwood,  8  A.  &  £.  619. 
See  the  next  case. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
VELEY  and  Another  against  BURDER.(a)— p.  266- 

See  marginal  note,  ant^,  p.  128. 

The  writ  of  error  in  this  case  was  argued  November  SOth,  and  De- 

(a)  See  the  last  case. 
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€ember  1st  and  10th,  1840,  before  Tindal,  C.  J.,  Lord  AfiiKajBB,  C.  B.^ 
Parke,  6.,  Bosanquet,  J.,  Aldsrson,  B.,  Goltman,  J.,  Rolfs,  B., 
and  Maulb,  J. 

Sir  W.  W.  Folktty  for  the  plaintiffs  in  error.  The  two  questions  be- 
fore the  Court  are,  firstly,  whether  the  rate,  which  the  plaintiffs  have 
proceeded  to  enforce  in  the  Ecclesiastical  Court,  is  a  legal  one ;  secondly, 
whether,  supposing  it  to  be  illegal,  a  court  of  common  law  has  power  to 
inquire  into  its  validity,  and  to  issue  a  prohibition  ?  As  the  validity  of 
the  rate  is  the  groundwork  of  the  application,  it  will  be  proper  first  to 
consider  this  point. 

It  is  admitted  on  the  record  that  the  parish  church  stood  in  need  of 
repair ;  that  a  vestry  was  duly  assembled ;  that  the  estimated  amount, 
required  to  be  raised  for  the  repairs  and  other  necessary  service  of  the 
church,  was  correct ;  that  a  majority  of  the  vestry  carried  a  resolution 
to  postpone  the  rate  under  circumstances  which  amounted  to  an  absolute 
refusal  to  make  one  at  all,(a)  so  long  as  the  church  was  applied  to  its 
only  legitimate  purpose ;  that,  upon  such  refusal,  the  churchwardens 
alone  ma^de  the  rate ;  and  that  it  was  confirmed  by  the  proper  authority. 

It  is  now  no  longer  denied  (though  disputed  upon  another  occasion  (ij) 
that  the  duty  of  repairing  the  parish  church  is  not  merely  voluntary,  but 
is  absolutely  obligatory  on  the  parishioners.  The  judgment  in  the 
Queen's  Bench  distinctly  recognises  the  obligation,  and  refers  to  the 
authorities.  The  only  question  is  how  it  is  to  be  enforced.  On  the  part 
of  the  defendant  in  error  it  is  alleged  to  be  an  obligation  formerly  en- 
forced by  means  which  the  Reformation  has  rendered  ineffectual,  namely, 
by  interdict  or  excommunication. 

Is  it  to  be  said,  then,  there  is  an  acknowledged  legal  obligation  which 
the  law  affords  no  means  of  enforcing  ?  Such  is  the  effect  of  the  judg< 
ment  below.  Yet  upon  principle,  wherever  the  common  law  imposes  a 
duty,  and  no  other  remedy  can  be  shown  to  exist,  or  only  one  which  has 
become  obsolete  or  inoperative,  the  court  of  Queen's  Bench  will  interfere 
by  mandamus.(c)  Whenever  the  subject  of  complaint  is  purely  of  ecclesias- 
tical cognisance,  and  an  adequate  remedy  is  provided  by  the  ecclesiastical 
law,  then  the  writ  is  refused.  On  this  ground  it  was  that  the  court  refused 
to  compel  the  making  of  the  rate  in  Jtex  v.  ChurchwardenB  of  Thetford^ 
5  T.  R.  364.  The  same  principle  is  recognised  in  Hex  v.  Churchwardens 
of  St.  Margaret,  4  M.  &  S.  260,  and  Rex  v.  Wihm,  5  Dow.  &  Ry.  602. 
The  cases  of  Rex  v.  Churchwardens  of  St.  JameSj  CUrkenwell,  and  Rex 
V.  Churchwardens  of  Croydon,  mentioned  in  a  note  to  Rex  v.  Wix,  2  B. 
k  Ad.  199,  where  a  mandamus  was  granted  to  parishioners  to  assemble 
to  make  rates,  are  founded  upon  special  local  acts,  and  not  upon  the 
general  law.  So  an  indictment  will  not  lie  against  the  parishioners  for 
non-repair  of  a  church,  as  in  the  oase  of  a  bridge  or  highway  where  there 
is  a  common  law  liability,  because  the  offence  is  within  the  jurisdiction 
of  the  spiritual  court,  and  the  ecclesiastical  law  can  supply  a  sufficient 
remedy.  What  then,  is  the  remedy  ?  The  proposition  which  the  plain* 
tiffs  in  error  undertake  to  support  upon  principle  and  authority  is,  that 
where  the  parishioners  are  duly  summoned  to  meet  to  make  a  rate  for  the 

Ui)  The  Mtjoomment  for  twelve  months  waa  admitted  in  argument  to  he  eqaiTalent  to  a 
nnisal. 

{h)  S«e  the  dehates  in  the  House  of  Commons,  Maroh  8,  14  and  16,  1887,  Hansard't 
Pari.  Deh.  8d  ser.,  toI.  xxzyI.  p.  1207,  toI.  xxxtU.  p.  888,  466. 

(c)  See  BuLLSB,  J.,  in  Rex  t.  Biahop  of  Chuter,  1  T.  ^.  404 ;  Qbosb,  J.,  in  Bex  t.  Jfor- 
fMt  of  Stafford^  8  T.  R.  652. 
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necessary  expenses  of  the  church,  and  either  refuse  to  meet,  or,  when 
assembled,  refuse  to  concur  in  making  the  rate,  then  the  churchwardens 
have  authority  to  make  it  without  such  concurrence. 

Upon  principle,  the  power  is  neither  unreasonable  nor  at  variance  with 
legal  analogies.  The  churchwardens  represent  the  body  of  the  lay  parish- 
ioners, who  have  a  voice  in  the  appointment.  It  may  be  convenient  and 
proper  to  consult  the  parishioners,  but  very  inconvenient  to  require  their 
express  assent  to  every  act  done  by  the  officers  in  the  discharge  of  their 
duty.  Highways  are  supported  by  rates  made  by  the  sole  authority  of 
surveyors.  Overseers  require  no  consent  to  tax  their  parishes  to  the 
relief  of  the  poor.  Under  the  Church  Building  Acts,  the  legislature  has 
in  some  cases  expressly  empowered  churchwardens  to  make  rates  without 
a  vestry.(a)  The  power  is  the  more  reasonable,  inasmuch  as  the  process 
to  compel  repairs  is  against  the  churchwardens  themselves,  without  refer- 
ence to  the  funds  which  they  may  have  in  hand.  The  court  below  has 
indeed  denied  that  there  are  any  instances  in  which  they  have  been 
visited  with  personal  liability,  but  this  is  a  mistake.  In  the  ShadweU 
case,  1809,(&)  Lord  Stowell  issued  a  monition  against  churchwardens  to 
take  me^ures  for  the  repair  of  the  parish  church,  although  no  funds 
were  shown  to  be  in  their  hands.  In  Lard  Maynard  v.  Brandy  3  Phil- 
lim.  501,  the  same  Judge  compelled  the  reparation  of  a  spire  in  a  suit 
against  the  churchwardens  alone,  although  it  is  clear  from  the  report  of 
the  judgment  that  they  had  no  funds  in  hand  when  the  monition  issued. 
It  is  true  that  the  modern  form  of  the  rate  usually  purports  that  the 
churchwardens  and  parishioners  made  it ;  but  there  is  no  ground  to  sup- 
pose that  form  to  be  of  ancient  date,  nor  can  any  strong  inference  be 
drawn  from  it ;  for  the  parishioners  may  have  been  named  in  it  either 
because  their  assent  is  included  in  that  of  their  representatives,  the 
churchwardens ;  or  because  their  assent  is  always  desirable,  and  is,  in 
fact,  often  required,  when  the  rate  is  to  be  expended  on  objects  not  abso- 
lutely essential.  The  distinction,  which  will  probably  be  found  to  recon- 
cile all  the  cases  and  text  writers,  is  between  necessary  reparation,  and 
expenditure  not  merely  for  repairs  but  for  the  enlargement  or  ornament 
of  the  church ;  a  distinction  which  was  not  adverted  to  by  the  court 
below.  Degge,  in  his  Parson's  Counsellor,(<?)  has  been  cited  to  disprove 
the  power ;  but  his  opinion  seems  rather  to  prove  it.  "  If,"  he  says, 
"the  parishioners,  when  they  come  together  at  such  meeting,  refuse  or 
neglect  to  join  in  making  such  assessment,  or  refuse  to  meet,  I  conceive 
the  churchwardens,  having  just  cause  for  such  assessment,  may  proceed 
alone  ;**  and  he  assigns  this  reason,  that,  if  the  churchwardens  neglect  to 
make  the  repairs  when  duly  admonished,  the  ordinary  or  other  visitors 
may  proceed  against  them  by  ecclesiastical  censures ;  "  but  some  are  of 
opinion  that  the  churchwardens  cannot  proceed  alone,  but  must  compel 
the  parishioners  to  do  it,  by  ecclesiastical  censures :  Ideo  quaere.''  This 
is,  at  all  events,  a  proof  that  the  doctrine  now  contended  for  is  no  novelty. 
It  is  also  supported  by  the  authority  of  Watson's  Clergyman's  Law  {d) 
and  Wood's  Institute  of  the  Laws  of  England.(e)     Passages  in  1  Gib- 

(a)  See  Bex  t.  Churchwardmt  of  St.  Mary,  Lambeth,  8  B.  &  Adol.  651.  See  also  stat 
7  O.  4,  0.  72,  8.  26,  for  leyjing  church  rates,  &o.,  in  Ireland. 

(6)  Cited  from  Dr.  Arnold's  MSS.,  in  Dr.  NichoU's  Obserrations  on  the  Attorney  Qene 
ral'a  Letter  to  Lord  Stanley.     London,  1837. 

(f>  Part  L  ch.  12,  p.  137  (4th  ed.  1685). 

(d)  Chap.  89,  p.  722,  ed.  1712. 

(<)  Book  L  ch.  7,  p.  89,  ed.  1734. 
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8on*8  Codex,  196,(a)  and  Prideaux's  directions  to  Churchwardens  (b) 
hare  been  relied  on,  as  showing  the  necessity  of  consent  by  the  major 
part  of  the  vestry.  But  these  are  explained  by  bearing  in  mind  the 
distinction  between  needless  and  essential  expenditure.  Prideaux  ex- 
pressly say8(<?)  that  of  things  ''needful  to  be  done"  the  churchwardens 
are  sole  judges ;  and,  though  he  considers  it  '^  advisable,  for  the  greater 
content  and  satisfaction  of  the  parish,  that  they  do  not  enter  on  any  great 
and  chargeable  repairs  without  first  taking  the  advice  of  their  neighbours," 
yet,  if  they  act  without  such  advice,  "  they  have,  by  virtue  of  their  oflSce, 
full  power  and  authority  to  do  so."  He  then  proceeds  to  say  that,  "if 
they  add  any  thing  new,  they  must  have  the  consent  of  the  major  part 
of  the  parish."  The  same  law  is  to  be  found  in  Viner's  Ah.  Church- 
wardens (A  2)  pi.  10,  and  12,  and  Bacon's  Ab.  Churchwardens  (C.)  So 
Dr.  Bum,  in  his  comment  on  Canon  85,  says,  that  in  common  repara- 
tions, "  where  nothing  new  is  added  or  done,  it  doth  not  appear  that  any 
assent  of  the  major  part  of  the  parishioners  is  necessary. "(d)  The 
opinion  of  Sir  William  Scott  which  was  referred  to  by  the  court  below,  is 
also  strong  evidence  of  the  law,  and  recognises  the  principle  that  even  unne- 
cessary alterations  of  the  fabric  are  to  be  considered  on  the  same  footing 
as  necessary  repairs  when  sanctioned  by  the  vestry,  and  that  the  church- 
wardens are  therefore  warranted  in  raising  a  rate  by  their  sole  authority 
and  against  the  express  dissent  of  the  vestry.(e)  [Alderson,  B.  Why 
call  the  parishioners  together  at  all,  if  a  rate  can  be  made  notwithstand- 
ing their  express  dissent  ?]  The  assent  of  the  vestry  protects  the  officers 
from  being  questioned  as  to  the  reasonableness  of  the  rate ;  just  as  the 
overseers  of  the  poor  are  in  the  habit  of  making  rates  in  vestry.  When 
the  rate  is  absolutely  necessary,  the  precaution  is  needless ;  but  it  makes 
them  more  secure. 

Then  as  to  the  authority  of  reported  cases.  Gaudem  v.  Selhy^{g)  is 
an  express  decision  by  a  very  eminent  judge.  Sir  W.  Wynne,  on  appeal 
to  the  Arches  court  from  a  judgment  in  the  Consistory  court  of  Peter- 
borough. There  a  rate  made  bv  a  single  churchwarden,  where  by  custom 
there  was  only  one  in  the  parish,  without  the  assent  of  any  vestry,  was 
upheld.  The  case  has  been  impugned  on  various  grounds,  but  the  "  ec- 
centricities" (A)  mentioned  by  Dr.  Lushington  in  his  judgment  in  the 
present  case  have,  for  the  most  part,  been  satisfactorily  explained. (t) 
Dr.  Lushington  is,  indeed,  represented  as  expressing  his  surprise  at  the 
decision,  and  his  belief  that  the  Commissioners,  who  made  their  Report 
in  1832,  were  ignorant  of  its  existence.  But  this  must  be  an  error  ;  for 
one  of  the  reports  of  it  was  taken  from  the  notes  of  Sir  C.  Robinson,  a 
member  of  the  commission ;  and  the  Report  itself  seems,  though  in 
guarded  terms,  rather  to  assume  the  existence  of  the  power.  (A;)     With 

(a)  Ed.  2.     Tit  iz.  c.  4,  s.  2. 

{b)  P.  77  (8th  ed.,  by  Tyrwhitt) 

(c)  P.  41-44. 

(d)  Ecclenastieal  Law,  toI.  i.  p.  856,  8th  ed.,  tit.  Churchy  VI.  Repain.  Paley's  Charge 
to  the  Clergy  of  the  Archdeaconry  of  CarUsle  (1785)  was  also  quoted. 

(e)  See  ant^,  p.  184,  n.  (a).  An  opinion  of  Sir  John  Nioholl  was  also  produced,  but 
was  withdrawn  upon  the  objection  of  the  Attorney  Qeneral. 

{g)  See  1  Curt  Eco.  Rep.  894,  and  a  pamphlet  entitled  the  Bramtrte  Church-rate  Case, 
by  O.  W.  Johnson,  Esq.,  pp.  108,  109,  120. 

(k)  See  1  Curt.  Ecc.  Rep.  872. 

(t)  See  Bramtree  Church-^aU  Gate,  &c.  (cited  ant^,  n.  {g) ),  pp.  87,  88,  80,  82. 

(k)  See  pp.  121,  122,  of  the  Report  of  the  Commissioners  on  the  Ecclesiastical  Courts, 
•d.  1882. 
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regard  to  the  objection  that  the  rate  in  that  case  was  bad  as  being  retro- 
spective, it  is  enough  to  say  that  no  objection  was  taken  to  it  on  that 
ground.  The  objection  of  retrospectiveness  had  not  then  been  admitted 
in  the  ecclesiastical  courts ;  and,  even  now,  the  doctrine  can  hardly  be 
supported  to  the  extent  to  which  recent  cases  have  carried  it.  At  all 
events  the  point  was  not  taken  ;  and  the  authority  of  the  case  therefore 
stands  unimpeached  :  and  this  court  will  not  prohibit  on  a  matter  wherein 
the  spiritual  court  clearly  has  jurisdiction,  unless  the  authorities  at  com- 
mon law  are  clear  and  decisive  against  the  validity  of  the  rate. 

The  earliest  authority  at  common  law  is  an  An(mymou9  case,  1  Ventr. 
867,  (ed.  1696),(a)  (called,  in  some  editions  of  Ventris,  Thursfield  v. 
Jones,  decided  Trin.  T.  85  Car.  2,  (1683).  There  the  court  held  that, 
upon  refusal  of  the  parish  to  meet,  or  make  a  rate,  the  churchwardens 
might  make  one  alone.  It  is  objected  that  the  case  is  of  no  authority, 
because  a  rule  to  show  cause  why  a  prohibition  should  not  issue  was  in 
fact  granted,  and  no  decision  is  stated  ;  but  the  case,  at  all  events,  proves 
the  doctrine  current  at  the  time.  [Alderson,  B.  The  plea  there  re- 
fused was,  ^'  that  the  rate  was  not  made  with  the  consent  of  the  parish- 
ioners.'' It  did  not  show  express  dissent,  or  a  refusal  to  make  a  rate. 
So  that  the  rate  may  have  been  bad,  consistently  with  the  language  of 
the  Court  in  that  case.]  The  case  was  cited  without  objection  in  Rex  v. 
Ohurchwardens  of  St.  Peter's  Thetford,  5  T.  R.  364,  has  been  copied 
into  the  text  books  in  common  use,  and  has  never  been  overniled. 
Against  this,  several  authorities  have  been  relied  upon,  which  are  incon- 
clusive. Rogers  v.  Davenant,  1  Mod.  194,  2  Mod.  8,(6)  is  only  a  decision 
that  a  commission  out  of  the  Ecclesiastical  Court,  to  tax  the  parish,  is 
illegal.  The  Anonymous  case  (1  Mod.  79)  in  the  first  Mod.  Rep.  is  a 
mere  dictum,  which,  if  it  shows  any  thing,  only  shows  that  a  rate  may 
be  made  in  the  absence  of  the  parishioners.  The  case  of  St.  Mary  Mag- 
dalen, Bermondsey,  2  Mod.  222,(p)  was  that  of  a  rate  for  rebuilding  a 
church ;  and  a  prohibition  was  denied.  The  same  observation  applies 
to  Wayte  v.  Qerman,  2  Show.  141.  Wheler  v.  Lambert,  3  Keb.  533,(cl) 
turns  entirely  on  the  validity  of  a  rate  by  parishioners  and  church- 
wardens de  facto.  Pierce  v.  Prouse,  1  Salk.  165,(e)  is  reported  in  so 
many  forms,  and  with  so  many  variations,  that  it  is  difficult  to  collect 
the  real  ground  of  decision ;  but  it  rather  seems  that  a  rate  had  been 
made  for  the  repair  of  the  chancel  of  a  church  ;  that  a  custom  was  plead- 
ed ;  and  that  a  prohibition  issued  on  one  or  the  other  of  those  grounds. 
In  Dawson  v.  Wilkinson,  C.  T.  Hardw.  881,  S.  G.  Andr.  11,  a  prohi- 
bition was  granted,  not  because  the  churchwardens  were  ordered  by  the 
spiritual  court  to  make  a  rate,  but  because  the  rate  was  made  for  an 
illegal  purpose,  namely,  to  reimburse  their  predecessors.  Norihwaite  v. 
Bennett,  4  Tyr.  236,  S.  C,  2  C.  &  M.  816,  was  referred  to  in  the  argu- 
ment below  to  prove  that  churchwardens,  who  could  get  no  money  from 
the  parish,  were  not  liable  for  non-repair  of  the  church,  and  consequently 
that  the  reason,  upon  which  their  power  of  making  a  rate  had  been  sup- 

(a)  The  name  in  the  later  editions  appears  to  haye  been  borrowed  (probabl/  by 
mistake)  from  another  case,  decided  M.  T.  88  &  84  Car.  2  (1682). 

(6)  And  Semb.  S.  C.  1  Freem.  K.  B.  &  C.  P.  286. 

(e)  Semb.  S.  C.  1  Mod.  286.     See  MoyU  t.  8u  ClmmCM,  Freem.  K.  B.  ft  C.  P.  299. 

(d)  Better  reported  (as  WhaUy  t.  Lambert)  in  2  Bae.  Ab.  74,  Chvrtkwardau  (A), 
(7Uied.) 

{€)  8.  C.  (under  Tarious  names)  Holt,  189;  Ck)mb  844;  12  Mod.  88;  1  IxL  Bay.  59; 
6  Mod.  890;  Carth.  860 
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ported,  failed.  But  the  dicta  of  the  judges  in  that  case  are  differently 
reported,  and  are  ambiguous.  It  may  be  very  true  that  inability  to  levy 
the  rate  may  exculpate  them,  although  it  is  no  excuse  that  they  have  not 
been  able  to  make  one. 

Having  shown  that  there  are  no  conclusive  authorities  against  the  rate, 
and  that  it  has  both  principle  and  authority  in  its  favour,  it  is  next  to  be 
considered,  whether  the  subject  of  the  suit  is  not,  at  all  events,  so  exclu- 
sively of  spiritual  cognisance  as  to  preclude  the  interference  of  the  com- 
mon law  courts  by  writ  of  prohibition. 

The  ecclesiastical  courts  are  the  Queen's  courts.  The  constitution 
trusts  them  with  a  jurisdiction  over  certain  subjects,  and  prescribes  the 
remedy  in  cases  where  their  judgment  may  be  erroneous.  It  gives  them 
concurrent  jurisdiction  in  some  cases ;  exclusive  in  others.  The  stat. 
Circumspect^  agatis,  13  Ed.  1.,  has  made  church  repairs  a  matter  of 
exclusive  ecclesiastical  cognisance.  It  has  been  asked,  whether,  if  a  rate 
made  by  a  sexton  should  be  treated  as  a  valid  one  by  those  courts,  the 
courts  of  common  law  will  deny  a  remedy.  It  may  as  well  be  asked, 
▼hat  remedy  the  subject  would  have  if  such  a  rate  were  to  be  confirmed 
by  the  court  of  Queen's  Bench?  All  courts  must  necessarily  be 
intrusted  with  a  certain  power,  though  it  is  possible  that  the  trust  may 
be  abused,  and  the  constitution  may  not  provide  any  remedy  in  the  ordi- 
nary course  of  law.  The  necessity  of  a  rate,  its  amount,  its  equality, 
&c.,  are  all  matters  of  discussion  in  the  ecclesiastical  court.  If  the  liti- 
gant is  dissatisfied  with  its  decision,  he  may  appeal.  But,  if  he  neglect 
to  make  his  objection  at  the  proper  time,  or  to  appeal,  he  cannot  convert 
the  courts  of  common  law  into  courts  of  appeal  in  cases  which  are  purely 
of  spiritual  cognisance.  Many  of  the  early  cases  of  prohibition  are 
admitted  to  be  founded  on  no  satisfactory  principle,  and  to  be  irrecon- 
ci]eable.(a)  If  precedents  are  to  be  found  among  them  sufficiently  strong 
to  be  regarded  as  conclusive  upon  the  court  below,  a  court  of  error  may 
now  review  them,  and  fix  the  principle  that  shall  govern  in  future. 

The  general  principle  upon  which  the  courts  of  common  law  interpose 
is  to  prevent  matters  of  temporal  cognisance  from  being  drawn  ad  aliud 
examen;  and  this  principle  is  the  fair  result  of  the  authorities;  2  Inst. 
601—618 ;  3  Black.  Com.  112—114 ;  and  the  judgment  of  Lord  Ellbn- 
BOROUGH  in  Gould  v.  Gapper,  5  East,  365.  The  cases  in  which  prohi- 
bitions have  been  awarded  may  be  arranged  in  four  classes.  1.  Where  the 
spiritual  court  has  no  original  jurisdiction  whatever  over  the  cause.  2. 
Where  it  has  jurisdiction,  but  matter  is  set  up  in  a  suit  which  is  triable  by 
the  courts  of  common  law  only.  8.  Where  it  has  jurisdiction,  but  matter, 
triable  at  common  law,  arises  incidentally,  and  the  rules  of  the  common 
law  are  at  variance  with  the  practice  of  the  ecclesiastical  courts.  4. 
Where  a  question  arises  on  the  interpretation  of  a  statute,  which  the 
apiritoal  court  misconstrues.  The  last  was  the  ground  of  the  decision  in 
Mame  v.  £arl  Camden^  1  H.  Bl.  476.  An  erroneous  judgment  of  the 
court  on  a  matter  of  exclusive  cognisance  is  ground  of  appeal,  and  not 
of  prohibition ;  for  prohibition  issues,  not  to  correct  or  reverse  the  deci- 
sion of  the  court  below,  but  to  obviate  usurpation.  Fidl  v.  ffutchine,  2 
Cowp.  422,  is  a  leading  case ;  and  the  more  recent  one  of  Griffin  v.  Mlie^ 
11  A.  k  E.  743,  affirms  the  principle.  The  matter  of  church  rate  is  one 
of  which  the  temporal  court  can  take  no  cognisance  except  under  certain 
statutes;  whereas,  if  the  spiritual  courts  are  to  be  prohibited  whenever 
(a)  See  judgment  of  the  court  of  Q.  B.,  antii,  134. 
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the  common  law  courts  differ  with  them  on  the  regularity  or  validity  of 
a  rate,  the  former  can  no  longer  be  said  to  have  exclusive  jurisdiction ; 
and  there  is  no  reason  why  a  prohibition  should  not  be  granted  in  every 
case  of  a  contested  rate.  [Alderson,  B.  If  a  justice  enforces  pay- 
ment of  a  church  rate,  under  53  G.  3,  c.  127,  without  due  notice  to  the 
5 arty  by  summons,  this  is  no  ground  of  prohibition.  Lord  Abinqer,  C. 
\.  It  is  no  ground  that  the  defendant  has  set  up  a  good  defence  in  the 
spiritual  court.]  Marriage  is  a  matter  not  more  exclusively  appropriated 
to  the  ecclesiastical  courts  than  church  rate ;  yet,  except  when  a  statute 
is  in  question,  no  instance  occurs  of  an  attempt  to  interfere  with  their 
determinations  upon  that  matter.  Even  when  a  question  arose  on  the 
construction  of  the  Marriage  Act,  5  &  6  W.  4,  c.  54,  the  dissatisfied 
party  never  thought  of  prohibiting  the  ecclesiastical  judge,  but  carried 
the  case,  on  appeal,  to  the  Privy  Council ;  Sherwood  v.  Jtaf/^  1  Mo.  P. 
C.  Ca.  353.  [RoLFE,  B.  How  is  the  case  distinguished  from  the  case  of 
ffome  V.  Harl  Camden,  1  H.  Bl.  476,  on  the  Prize  Acts  ?]  The  judg- 
ment of  the  Common  Pleas,  in  that  case,  was  reversed  in  the  King's 
Bench  and  House  of  Lords ;  and  it  was  eventually  held  (a)  that  prohibi- 
tion did  not  lie.  All  the  cases  show  that  the  spiritual  court  is  not  to  be 
prohibited  while  adjudicating  on  matter  of  a  purely  spiritual  nature, 
whether  its  decision  be  right  or  wrong ;  Breedon  v.  QUI,  1  Ld.  Ray.  219, 
see  ib.  231,  per  Holt,  C.  J.,  Anonymous,  Freem.  K.  B.  &  C.  P.  290,  Star- 
key  V.  Barton,  Yelv.  172,  Ohadron  v.  Harris,  Noy.  12,  Buck  v.  Amcotts, 
Noy.  127,  Bridgeman*s  Case,  Hob.  11,  Copley's  Case,  Hardr.  406,  Gruilr 
Ian  V.  Gill,  1  Lev.  164,  Juxon  v.  Byron,  2  Lev.  64,  Anonymoiis,  March. 
New  Ca.  92,  pi.  152,  Symes  v.  Symes,  2  Burr.  813,  the  judgments  of 
Lord  Kenyon,  C.  J.,  and  Buller,  J.  in  Leman  v.  Qoulty,  3  T.  R.  3, 
WiUon  V.  M'Math,  3  B.  &  Aid.  241,(6)  Eex  v.  Coleridge,  2  B.  &  Aid. 
806,  Chesterton  v.  Farlar,  7  A.  &  E.  713,  Hx  parte  Smyth,  2  C.  M.  & 
R.  748,(c)  J^rey*s  Case,  5  Rep.  66,  Pageat  v.  Crumpton,  Cro.  El.  659, 
Sir  Robert  Jbees  Case,  Rol.  Ab.  Prohibition,  (H),  6 ;  and  the  judgment 
of  Buller,  J.,  in  Lord  Camden  v.  Home,  in  error  from  the  Common 
Pleas.(d)  The  impropriety  of  an  application  to  the  courts  of  common 
law  in  a  case  of  this  kind  will  be  apparent  if  we  suppose  that  the  Con- 
sistory court  had  held  the  rate  bad,  and  the  court  of  appeal  had  reversed 
the  decision.  A  prohibition  would  then  have  been  sued  for  to  set  up  the 
decision  of  the  court  below.  Q-are  v.  G-apper,  3  East,  472,  reported  at 
another  stage  of  the  suit  as  Gould  v.  Gapper,  5  East,  345,  was  much 
relied  upon  in  the  court  below ;(«)  and  Patteson,  J.  appears  to  have 
yielded  with  reluctance  to  its  authority.(^)  Yet  it  appears  to  have  no 
application  to  the  present  case ;  for,  whether  the  decision  be  correct  or 
not,  it  turned  on  a  question  of  merely  temporal  cognisance,  namely,  the 
construction  of  an  enclosure  act.  Blunt  v.  Harwood,  8  A.  &  E.  610, 
turned  wholly  on  the  Church  Building  Acts ;  and  no  point  was  raised  as 
to  the  jurisdiction  of  this  court  to  interpose. 

Sir  John  Campbell,{h)  Attorney  General,  for  the  defendant  in  error. 
There  is  no  doubt  that  a  rate,  made  with  the  assent  of  a  majority  of  the 
parishioners,  is  a  tax  which  cannot  legally  be  resisted,  and  that  the  pii- 

(a)4T.  R.  882;  2  H.  BL  538. 

(b)  S.  C.  8  PhilL  Ecc.  Rep.  61. 

(c)  8.  C.  Tyrwh.  &  Op.  222 ;  S.  C.  8  A.  &  E.  719. 
(rf)  4  T.  R.  882,  897. 

(«)  Ant^,  p.  135. 

\g)  See  ant^,  p.  188,  and  Blunt  t.  Harvtoad,  8  A.  &  B.  610,  619. 

(A)  December  1. 
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rish  is  bound  by  the  existing  law  to  repair  the  nave  of  the  church  ;  there 
is  also  no  doubt  that  a  colourable  adjournment  is  in  law  an  absolute  re- 
fusal. All  that  the  defendant  in  error  is  bound  to  establish,  in  order  to 
entitle  himself  to  a  prohibition,  is,  that  the  rate  was  made  in  opposition 
to  the  express  dissent  of  the  majority,  and  is  therefore  illegal  and  invalid 
at  common  law.  It  is  suggested  on  the  other  side  that  the  heading  of  a 
church  rate  is  a  modern  form,  and  that  the  required  concurrence  of  the 
parish  in  all  rates  is  a  doctrine  of  modern  introduction  against  the  gene- 
ral reason  and  analogies  of  the  law.  The  probability  is  that  the  usurpa- 
tion has  been  upon  the  parish,  and  not  by  the  parish.  It  is  admitted 
by  the  text  writers  that  the  reparation  of  every  part  of  the  church  was 
originally  a  charge  upon  the  tithe ;  1  Bl.  Com.  384 ;  Degge,  Parson's 
Counsellor,  P.  1,  ch.  12,  p.  136,  (4th  ed.) ;  Burn,  Ecc.  Law,  tit.  Appropria- 
tion I,  and  Church  VI.  The  burden  seems  to  have  been  partially  shifted 
from  the  clergy  and  their  tithe  to  the  laity ;  and  the  jurisdiction  of  the  spiri- 
tual court  to  enforce  the  liability  of  the  parish  was  probably  established  by 
the  Stat.  Circumspect^  agatis,  13  Ed.  1,  st.  4  (anno  1285),(a)  since  which 
period  it  has  become  the  peculiar  law  of  this  nation,  unknown  in  other 
countries,  that  the  laity  are  bound  to  repair  the  nave ;  Hawkins  v.  Rous^ 
Garth.  360,  per  Holt,  C.  J.  It  lies  on  the  plaintiffs  in  error  to  satisfy 
this  court  that  churchwardens  may  impose  rates  without  the  assent  of 
the  vestry ;  a  proposition  which  is  not  supported  either  by  reason  or  by 
authority.  They,  are  not  appointed  solely  by  the  parish ;  generally,  only 
one  of  two  can  be  so  appointed  where  the  parson  and  parish  disagree  ; 
and,  where  by  custom  there  is  only  one,  the  same  custom  may  give  the 
appointment  of  that  one  either  to  the  minister  or  to  a  third  person. 
Suppose  there  are  two,  and  they  differ  in  their  opinions,  how  is  the  rate 
to  be  made  ?  Why  summon  the  parishioners  at  all,  if  their  voice  is  to 
be  wholly  disregarded  ?  It  is  as  if  the  King  assembled  his  pai^ament 
to  assent  to  a  tax,  and  then  made  a  tax  without  such  assent.  There  is 
DO  resemblance  to  the  case  of  a  poor  rate  ;  for  there  the  officers  make 
the  rate  in  the  first  instance  without  consulting  the  parish.  Here  it  is 
admitted  that  the  parish  must  be  summoned,  and  the  officers  outvoted, 
before  the  power  to  make  a  rate  vests  in  them.  Church  rates  are  founded 
on  no  statute.  If  the  churchwardens  have  the  power  now  ascribed  to 
them,  they  must  have  had  it  from  time  immemorial ;  yet  during  so  manv 
centuries  only  one  instance  can  be  shown  before  the  present,  in  which 
the  power  has  been  successfully  exercised.  Before  the  Reformation  an 
interdict  may  have  been  effectual ;  or  the  terrors  of  excommunication 
may  have  been  sufficient.  Since  that  event  there  has  been  no  interval 
of  time  in  which  disputes  respecting  church  rates  have  not  existed.  Pu- 
ritans, Pre8byterian8,(6)  Independents,  Quakers,  and  dissenters  of  every 

(fl)  See  Letter  on  the  Law  of  Church-rates,  by  Sir  John  Campbell  (Ridgway,  London, 
1837),  pp.  2,  8,  4,  4th  ed.,  which  was  referred  to  by  the  Attorney  General. 

{h)  The  Presbyterian  party,  when  it  predominated  in  parliament,  appears  to  have 
^cognised  and  adopted  the  principle  of  a  compulsory  church  rat^ ;  for,  after  the  ecclesi- 
uttcal  jurisdiction  had  been  abolished,  an  ordinance  was  passed,  9th  February,  1647, 
which  authorized  the  churchwardens  and  overseers  of  the  poor  of  any  parish  to  make 
ntes  for  the  repair  of  the  parish  church,  and,  upon  confirmation  by  the  two  next  justices, 
to  levy  them  by  distress  and  sale.  The  ordinance  also  ratified  all  rates  made  theretofore, 
finee  March,  1641,  by  churchwardens,  **by  themtelvet  or  with  otkert^  according  to  the 
eastom  of  such  church,"  &c.  Upon  neglect  of  the  churchwardens,  the  justices  of  the 
peace  were  enabled  to  order  repairs  to  be  done,  either  upon  their  own  view  or  upon  cer- 
tificate, and  to  bind  over  the  parish  officers  to  appear  at  the  quarter  sessions.  Scobell, 
^  L  p.  139.  That  this  ordinance  was  extensively  acted  upon,  appears  from  contem- 
porary sessions  books  which  the  reporter  has  had  occasion  to  examine. 
VOL,  XU  19  N 
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Beet  liavc  called  them  in  qnestion,  and  refused  to  .contribute  to  repairs. 
Many  cases  are  on  record  which  attest  the  difficulty  of  obtaining  funds 
for  the  service  of  the  church,  especially  during  the  reign  of  Charles  Il-(a) 
Commissions  have  issued  by  the  bishop  to  assess  the  parish ;  writs  of 
mandamus  have  been  moved  for ;  but  all  methods  have  proved  inef- 
fectual. If  the  churchwardens  had  been  considered  to  have  the  power  to 
make  a  rate  of  themselves,  it  cannot  be  doubted  that  they  would  have 
resorted  to  it,  and  that  it  would  long  ago  have  absorbed  all  other  powers. 
The  argument  arising  from  this  long  silence  of  the  courts,  and  the  total 
absence  of  precedents,  ought  to  outweigh  any  extrajudicial  dicta  of 
judges,  that  may  be  thought  to  favour  the  power  of  the  churchwardens. 
I)ut,  in  fact,  the  authorities  are  all  the  other  way. 

The  earliest  precedent  is  that  of  a  monition  against  the  parishioners 
of  Mai  ton  to  repair  the  tower  of  their  church,  issued  in  1292  by  the 
Bishop  of  Lincoln,  in  the  appendix  to  Oughton,  Ordo  Judiciortim.(ft) 
According  to  the  plaintiffs'  argument,  the  churchwardens,  and  not  the 
parishioners,  should  have  been  monished.  In  the  same  volume  are  a 
soriovS  of  forms  for  compelling  payment  of  rates,  in  all  of  which  the  pa« 
rishionors  are  alleged  to  have  been  parties  to  the  making  of  the  rate.(<?) 
The  earliest  reported  case  is  in  Year  Book,  44  Ed.  8,  fo.  18,  pi.  13, 
where  the  defendant  in  replevin  avowed  for  a  church  rate  assessed  by 
the  assent  of  the  parishioners,  of  whom  the  plaintiff  was  one,  and  the 
phiintiff  took  issue  on  the  assent.  The  assent  was  therefore  considered 
a  material  allegation  upon  which  the  validity  of  the  rate  depended  ;  {d) 
and  the  case  further  proves  that  this  court  will  take  cognisance  of  the 
validity  of  such  rate  upon  a  proceeding  grounded  upon  it.  Thus  in  an 
action  of  trespass,  if  the  defendant  justified  under  a  writ  de  contumace 
capiendo  issued  to  enforce  a  rate  which  appeared  on  the  face  of  the  writ 
to  have%een  made  by  the  constable,  a  court  of  common  law  would  take 
notice  of  its  nullity.  Jeffrey  s  Case,  5  Rep.  66,  is  also  an  authority  ; 
for,  although  the  rate  in  that  case  was  required  for  necessary  repairs, 
the  fourth  resolution  shows  that  it  can  be  made  only  T)y  the  churchwar- 
dens and  "greater  part  of  the  parishioners"  met  together  on  a  general 
warning.  [Lord  Abinger,  C.  B.  The  resolution  does  not  say  that  it 
can  only  be  so  made.]  That  is  implied.  The  resolutions  in  Coke's  Re- 
ports usually  exhaust  all  the  law  on  the  subject.  If  the  power  contended 
for  had  then  been  supposed  to  exist,  it  would  no  doubt  have  been  stated 
in  the  form  of  another  resolution.  The  only  distinction  is  that  the 
churchwardens,  having  funds,  may  do  repairs  without  assent ;  but,  where 
the  object  is  to  raise  funds,  assent  is  necessary  whatever  be  the  intended 
application  of  them.  In  Metkold  v.  TTtnn,  1  Roll.  Ab.  393,  the  church- 
wardens raised  money  to  recast  bells  and  repair  windows  by  a  sale  of 

(a)  A  pamphlet  by  Dr.  Nicholl,  on  Church-rates  (London,  RiTington,  1837),  was  referred 
to  by  the  Attorney  General  in  proof  of  his  statement. 

(6)  2  Vol.  292. 

(e)  See  Id.  826—600. 

((/)  The  case  is  not  yery  clearly  reported.  See  S.  C.  Bro.  Ab.  Cuttomea,  pi.  6,  DmtbU 
riw,  pi.  24,  Statham's  Ab.  Avowre^  pi.  9,  Fits.  Ab.  Avowre,  pi.  74.  The  last  appears 
to  he  an  original  report,  and  not  merely  an  abridgment  of  the  case  in  the  Year  Book.  The 
only  deoiiiion  in  the  case  (if  in  fact  there  was  any  decision)  seems  to  have  been  that  a 
plea,  alleging  a  church  rate  made  by  the  assent  of  the  parishioners  at  a  meeting  with  an 
•KproMit  power  of  ditttrt^Hs,  is  not  bad  for  duplicity  because  it  also  alleges  an  immemoriaL 
ouHtom  ill  Mupport  of  the  usage.  The  plaintiff  took  issue  on  tlie  assent;  but  doubts 
appfiiir  tfi  have  hetm  entertained  whether  the  avowry  was  not  bad;  on  which  point  see, 
«ii|Hiii|ii||y,  Uit«  rt^pttrt  of  KlUihorbert.  See  the  comments  upon  this  case  in  Popham'sRoiw 
)U/,  pur  IhlUtiUlDUN,  J. 
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part  of  the  materials  of  the  church ;  but  their  power  to  do  so  is  expressly 
referred  to  the  assent  and  agreement  of  the  parishioners.  In  an  An<my- 
ffums  (a)  case  in  Popham,  prohibition  was  denied,  because  the  assessment 
by  the  majority  was  held  binding.  [Alderson,  B.  The  rate  there  was 
for  additional  bells,  which  are  said  to  be  '^  matter  of  curiosity,  and  not 
of  necessity.'*  The  power  to  bind  the  minority  for  things  new  and  un- 
necessary seems  to  be  a  larger  power  than  the  one  now  sought  to  be 
established.  There  is  no  limit  to  it.]  In  Cockbum  v.  Harvey^  2  B.  & 
Ad.  797,  Lord  Tbntkrdbn,  C.  J.,  says  that  rates  for  the  repair  of 
churches  are,  by  the  common  law,  to  be  made  by  the  churchwardens  and 
inhabitants  in  vestry  assembled,  if  there  be  no  select  vestry  by  usage  or 
statute.  lie  makes  no  exception  in  favour  of  a  rate  by  churchwardens 
alone.  Lyndwood,  who  states  the  obligation  of  the  laity  to  repair  the 
nave"  by  the  custom  of  England,  and  points  out  the  method  of  compelling 
the  parishioners  by  excommunication  or  interdict,  does  not  suggest  any 
power  of  the  churchwardens  alone  to  make  a  rate  ;  on  the  contrary,  he 
says  that  they  are  not  punishable  if  they  are  not  provided  with  funds. 
"  JSstimo  quod  si  sujfficienter  habere  possunt  unde  fiat  reparatio  hujus- 
modi,  tunc,  si  circa  hoc  negligentes  extiterint,  possunt  per  censuram  ad 
hoc  compelli.  Alioquin  si  per  eos  non  steterit,  non  esset  contra  eos  sic 
procedendum."(6)  [Lord  Abinoer,  C.  B.  The  interdict  is  an  unrea- 
sonable proceeding  in  this  respect,  that  it  confounds  the  innocent  with 
the  guilty.  Alderson,  B.  It  may  be  very  proper  when  the  church 
becomes  unfit  for  its  sacred  purposes.]  Ayliffe,  a  high  authority  on  this 
subject,  distinctly  denies  the  power  of  the  churchwardens  to  proceed  to 
make  a  tax  of  themselves.({;)  Gibson  (d)  and  Prideaux  (e)  agree  in  re- 
quiring  the  assent  of  the  parishioners,  though  they  allow  that  a  rate 
may  be  made  by  the  churchwardens  alone  when  the  parishioners  are  vo- 
luntarily absent  after  due  notice.  It  is  probable  that  this  power,  exer- 
cisable in  the  absence  of  the  inhabitants,  has  given  rise  to  a  belief  that 
it  resides  essentially  and  exclusively  in  the  officers  themselves,  and  that 
they  may  make  a  rate  proprio  vigor e  in  defiance  of  the  parish.  The 
passage  in  Prideaux*s  book,  relied  on  by  the  other  side,  is  reconciled 
with  the  passage  just  cited,  by  admitting  that  the  churchwardens,  having 
raised  funds  by  a  legal  rate,  are  not  bound  to  consult  the  vestry  respect- 
ing the  application  of  the  funds  to  necessary  repairs. 

The  form  of  a  church  rate,  as  given  by  all  the  text  writers,  proves  the 
universal  practice.  It  always  purports  to  be  made  by  ^Hhe  churchwar- 
dens and  other  parishioners."  (g)  In  fact  the  churchwardens  only  attend 
as  parishioners.  Their  assent  is  not  material ;  Bac.  Ab.  Churchwardens 
(C) ;  and,  though  the  forms  never  omit  their  names,  and  their  presence 
may  perhaps  be  necessary,  yet  their  powers,  as  to  rating,  seem  to  be  no 
other  than  those  of  simple  parishioners.  [Rolfe,  B.  You  may  compare 
it  to  the  case  of  a  corporate  act,  which  purports  to  be  by  the  mayor  and 
corporation,  though  the  mayor  may  have  dissented,]  The  books  of  en- 
tries invariably  show  the  same  practice  and  form  of  rate.    In  one  of 

(a)  Poph.  197.  The  case  is  one  of  the  additiani^  cases  bj  an  anonymoas  reporter  at 
the  end  of  Popham's  Reports. 

(6)  Lynd.  Provincial.  68,  note  (m)  (ed.  Oxford). 

{e)  Parergon,  466. 

id)  Codex,  220  (1st  ed.  1 ;  196,  2d  ed.) 

(e)  Directions  to  Chnrchwardens,  p.  77  (ed.  Tyrwbitt). 

is)  Prideaux,  67;  1  Bum.  E.  L.  886  (8th  ed.);  Rogers  on  Eodesiastioal  Law.  998; 
wcredted. 
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them  (a)  it  appears  that  a  prohibition  was  issued  to  a  suit  for  levying  a 
rate  made  by  the  churchwardens  and  a  few  parishioners  ("  pauculos  paro- 
chianos*')  without  notice  or  assent  of  the  majority.  In  Wayte  v.  Ger- 
mariy  2  Show.  141,  it  is  clear  that  the  prohibition  would  have  been 

granted,  if  the  Court  had  not  presumed  the  assent  of  the  majority, 
omyns,  in  his  Dige8t,(&)  is  an  authority  against  the  rate ;  and  this  is 
the  stronger  inasmuch  as  he  knew  of,  and  referred  to,  the  case  in  Yen- 
tris,  on  which  reliance  is  placed  by  the  plaintiflf.  Pierse  v.  Prouse^  1 
Salk.  165,(<?)  though  variously  reported,  is,  at  all  events,  a  clear  autho- 
rity on  both  points;  so  is  Bogers  v.  Davenanty  1  Mod.  194,(d)  which  is 
not  to  be  distinguished,  in  principle,  from  the  present  case.  In  RoberV% 
Ca%ey  Hetley,  61,  a  suit  for  a  rate,  made  by  churchwardens  alone,  was 
prohibited.  Wheler  v.  Lambert^  8  Keb.  533,(e)  and  the  dicta  of  Lords 
Stowbll  and  Tbntbrden  in  Groves  v.  The  Rector  of  Hormey^  1  Hagg. 
Con.  R.  188,  and  in  Rex  v.  Wilson^  5  Dow.  k  Ry.  602,  also  negative 
the  existence  of  any  such  power  in  the  churchwardens  alone.  Indeed, 
the  want  of  some  such  power  was  so  much  felt  by  Archbishop  Cranmer,  that 
in  the  Reformatio  Legum  Ecclesiasticarum,  prepared  under  his  superin- 
tendence in  the  reign  of  Edward  VI.,  he  proposed  to  enable  the  church- 
wardens to  make  a  rate  with  the  consent  of  "  four  of  the  graver  parish- 
ioners."(^)  It  is,  however,  well  known  that  the  system  of  canon  law,  as 
then  reformed,  never  obtained  the  proper  sanction  so  as  to  become  the 
spiritual  law  of  this  country. 

It  is  argued,  on  the  other  side,  that  the  churchwardens  have  been  used 
to  procure  the  attendance  and  consent  of  the  parishioners  as  a  matter 
of  precaution,  in  order  to  secure  their  rates  from  being  questioned  in  the 
spiritual  court.  If  that  were  so,  it  would  be  more  consistent  to  attend 
for  a  general  authority  to  make  rates  without  even  summoning  the  parish- 
ioners ;  whereas  the  plaintiff  contends  only  for  an  authority  contingent 
on  previous  refusal  of  the  vestry. 

Then  the  authorities  cited  in  favour  of  the  rate  are  few  and  inconclu- 
sive. Neither  the  statute  of  Circumspect^  agatis,  13  Ed.  1,  st.  4,  nor 
the  statute  Ne  rector  prosternat  arbores  in  cemiterio,  35  Ed.  1,  st.  2, 
are  material ;  for  the  question  is,  not  whether  the  parish  are  liable  to 
repairs,  but  how  the  obligation  is  to  be  enforced.  Degge  is  the  earliest 
authority;  and  he,  in  the  passage  cited,  leaves  the  point  undecided. 
The  next  is  the  anonymous  case,  since  called  Thursfield  v.  JoneSy  1  Vent. 
367,  on  which  great  reliance  is  placed,  but  which  is  entitled  to  no  weight. 
The  Court  granted  a  rule  nisi  for  a  prohibition ;  and,  if  the  abstract  of 
the  case  in  the  index  is  correct,  the  obiter  dictum  in  it  is  consistent  with 
undoubted  law,  for  it  is  there  stated  that  churchwardens  "  may  make 
rates  themselves,  if  the  parishioners  are  summoned  and  refuse  to  meet." 
In  the  report  itself,  the  word  or  is  used  instead  of  and.  Gaudem  ▼. 
Selhyj  1  Curt.  Ecc.  Rep.  394,  is  certainly  an  authority  of  more  weight ; 
but  its  existence  was  unknown  till  very  lately.  It  has  never  been  recog- 
nised or  cited  either  in  the  spiritual  or  temporal  courts ;  and  it  is  now  to 
be  reconsidered  as  if  the  present  were  a  monition  for  a  prohibition  in  that 

(a)  Clift.  Ent  681. 
(6)  EsgUtt  (G  2). 

(0)  S.  C.  Holt,  189;  Comb.  844;  12  Mod.  88;  1  Ld.  Ray.  59;  5  Mod.  890;  Cftrth.  860; 
ftlso  in  Consctt's  Practice,  414,  by  the  name  of  Hatckint  v.  Lyon. 
(rf)  2  Mod.  8;  1  Freem.  K.  B.  k  C.  P.  286. 
(e)  S.  C.  WhaUy  y.  Lambert,  Bac.  Ab.  Churchwarden  (A). 
(^)  Tit.  De  eeclenarum  gardianit. 
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Tery  case.  Then  Sir  W.  Scott's  opinion  at  the  bar  has  been  cited  :(a) 
but  the  responsa  prudentum  are  no  part  of  our  law ;  and,  if  they  were,  the 
opmion  is  not  at  all  in  point ;  for  it  is  evident  that  Sir  W.  Scott  thought 
that  the  consent  of  the  parishioners  had  in  fact  been  substantially  given 
to  the  rate,  when  they  authorized  the  doing  of  that  which  rendered  a 
rate  nece88ary.(6) 

It  has  been  argued  that  the  parish  officers  must  have  the  power  of 
making  rates,  because  the  proceedings  in  the  ecclesiastical  courts  to  com- 
pel repairs  are  always  taken  against  them.  But  the  passage  already  cited 
from  Lyndwood  shows  that  they  are  not  liable,  if  they  can  show  themselves 
free  from  default.  Dawson  v.  Wilkinson^  C.  T.  Hardw.  381,  S.  C. 
Andr.  11,  and  Northwaite  v.  BenneU,  4  Tyr.  236,  S.  C.  2  C.  &  M.  316, 
confirm  that  doctrine ;  and  all  the  cases,  in  which  the  proceeding  has 
been  against  churchwardens,  assume  that  they  either  have  sufficient 
funds,  or  have  neglected  to  take  the  necessary  steps  to  obtain  them. 

If,  then,  the  rate  has  been  illegally  made,  a  prohibition  lies.  This  is 
the  second  point  in  the  case.  The  rate  is  not  merely  irregular,  or 
informal,  or  unequal ;  in  which  cases  an  appeal  would  be  the  only  reme- 
dy ;  but  it  is  a  nullity.  The  churchwardens  had  no  more  authority  than 
a  mere  stranger ;  and  the  court  below  had  no  jurisdiction,  because  the 
rate,  which  Is  the  foundation  of  the  jurisdiction,  had  no  existence.  It 
is  not  by  calling  anything  a  church  rate,  that  the  spiritual  court  can 
exclude  the  interposition  of  the  common  law  courts.  Every  argument, 
now  used  against  a  prohibition,  applies  equally  to  a  rate  made  by  the 
bishop's  commission ;  yet  the  authorities  on  that  point  are  express.  It 
would  indeed  appear  singular  if  the  law  had  permitted  the  ecclesiastical 
courts  to  assume  a  jurisdiction  by  such  means,  and  to  leave  the  subject 
to  take  his  remedy  by  appeal,  when  it  is  remembered  that,  before  the 
Reformation,  the  ultimate  appeal  from  those  courts  was  to  Rome.  [Lord 
Abinoer,  C.  B.  Is  it  clear  that  the  law  permitted  such  appeals  ?]  No 
statute  before  24  Hen.  8,  c.  12,  prohibited  appeals  to  Rome.  Stat.  25 
Ed.  3,  St.  6,  only  restrained  the  appointment  to  benefices  by  papal  pro- 
visions :  27  Ed.  3,  st.  1,  c.  1,  made  it  a  praemunire  to  impeach  the  judg- 
ment of  the  king's  court  by  suit  out  of  the  realm :  38  Ed.  3.  st.  2,  c.  1, 
Jrohibited  citations  from  Rome  in  causes  cognisable  in  the  king*s  courts. 
For  do  the  statutes  3  Rich.  2,  c.  3,  7  Rich.  2,  c.  12,  12  RicL  2,  c.  15, 
13  Rich.  2,  St.  2,  c.  2,  3,  16  Rich.  2,  c.  6,  2  Hen.  4,  c.  3,  4,  though 
passed  with  the  object  of  resisting  the  usurpations  of  the  Roman  court, 
in  any  way  affect  appeals  on  matters  purely  ecclesiastical.({;)  If,  there- 
la)  See  aot^,  p.  184,  d.  (a). 

(6)  It  was  Btated,  at  the  bar,  that  the  pariahionen  in  that  case  acquiesced  in  the  opinion 
of  Sir  W.  Scott,  and  that  a  rate  was  made. 

(e)  Tbe  constituUons  of  Clarendon  (a.d.  1164)  distinctly  prohibited  any  appeal  beyond 
the  court  of  the  Archbishop,  without  the  assent  of  the  king;  see  art.  8,  Wilkins'  Leges 
Anglosaxonicse,  821.  4  Littleton's  Hen.  2,  Appendix,  182.  So  in  8  Henry  3,  the  king 
prohibited  an  appeal  to  Rome  in  a  case  where  the  archbishop  had  been  required  to  certify 
the  legitimacy  of  the  plaintiff  in  an  assize  of  mort  d'ancestor.  Rot.  Claus.  p.  C29  (ed. 
1S3S).  In  18  Ed.  3,  the  king  prohibited  any  one  from  disturbing  the  Chancellor  of  Ox- 
ford in  the  exercise  of  the  jurisdiction,  granted  to  him  by  charter,  by  prosecuting  an 
appeal  to  the  court  of  Rome.  Rot  Pat.  8,  18  Ed.  8,  p.  2,  m.  31.  See  also  Rcgist.  Brev. 
60,  61.  It  seems  clear,  however,  that,  where  the  appeal  in  a  matter  spiritual  was  not 
prqudicial  to  the  king  or  his  realm,  or  the  jurisdiction  of  his  courts,  it  might,  before 
■tat.  24  lien.  8,  c.  12,  have  been  lawfully  prosecuted ;  and,  where  a  significavit  issued 
oat  of  Chancery  to  enforce  the  sentence  of  an  inferior  ecclesiastical  court,  an  appeal  to 
Rome,  duly  certified  to  the  king  in  Chancery,  entitled  the  party  to  a  supersedeas ;  see 
Ytmr  Book,  20  Hen.  6,  25,  F.  N.  B.  64  £.  65  B.,  Regist.  BreT.  68,  69. 

N  2 
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fore,  the  argument  of  the  plaintiff  be  sound,  the  papal  see  would,  before 
24  Hen.  8,  c.  12,  have  decided  in  the  last  resort  upon  the  right  to  tax  the 
lay  subjects  of  this  realm. 

To  obviate  this  mischief,  the  writ  of  prohibition  was  framed,  which 
has  the  twofold  object  of  preventing  the  neoessitj  of  an  appeal,  and  of 
securing  uniformity  of  decision,  by  subjecting  the  proceedings  of  sU 
subordinate  courts  to  the  ultimate  revision  of  the  king  in  parliament. 
The  ground  of  interference  here  is  a  defect  of  jurisdiction ;  for,  where 
there  is  no  rate,  there  is  no  jurisdiction.  [Lord  Abinger,  C.  B.  It  is 
contended  that  it  is  part  of  the  jurisdiction  of  the  court  below  to  inquire 
and  decide  what  is  a  lawful  rate.]  A  rate  duly  made  is  exclusively 
within  the  cognisance  of  the  court  Christian  ;  but  the  question,  who  is  to 
make  it,  and  haw  it  is  to  be  made,  belongs  to  the  common  law  of  England. 
The  canonists  do  not  profess  to  decide  upon  it;  for  the  canon  law  does 
not  prescribe  a  form  of  rating,  nor,  indeed,  enjoin  any  rate  at  all.  All 
the  authorities  concur  in  showing  that  the  illegality  of  a  rate  is  ground 
of  prohibition.  Thus,  where  a  person  has  been  rated  for  ornaments 
according  to  his  real  estate,  or  one  who  is  not  a  parishioner  has  been 
rated,  or  where  the  rate  has  been  only  on  some  of  the  parishioners,  or  a 
party  has  been  fated  for  the  same  property  in  two  parishes,  a  prohibition 
has  been  granted.  2  Rol.  Ah.  Prohibition  (K),  pi.  1,  2,  3,  ib.  (H),  pi. 
4,  Rogers  v.  Davenant,  1  Mod.  194,(a)  Pierce  v.  Prouse^  1  Salk.  165,(6) 
Blank  v.  Newcomb,  12  Mod.  327,(«)  Anoni/mouSy  12  Mod.  416, 
Chambers  s  Case,  Noy,  136,  Htisly  v.  Cassock,  Comb.  132,(rf)  Wood- 
ward's Case,  3  Mod.  211,({?)  Anonymous,  7  Mod.  121,(^)  Rebaw  v. 
Bickerton^  Bunb.  81,  Blacket  v.  Blizard,  9  B.  &  C.  851,  are  all  authori- 
ties for  the  defendant  in  ern)r. 

Besides  the  cases  on  church  rates,  there  are  many  others  in  which  a 
prohibition  has  issued,  though  the  subject  was  one  purely  of  ecclesiastical 
cognisance ;  as  where  the  churchwardens  have  been  cited  to  account, 
though  they  had  already  accounted ;  Wainwright  v.  Bagshaw,  2  Stra. 
974.  So  in  suits  concerning  marriage ;  Harrison  t.  Burwell,  Vaug.  206, 
220,  Anonymous,  2  Mod.  314,  Hicks  v.  Harris,  12  Mod.  35,  Boyle  v. 
Boyle,  3  Mod.  164.  Gould  v.  Qapper,  5  East,  345,  is  also  strongly  in 
point.  There  the  suit  below  was  for  subtraction  of  tithes ;  and  it  was 
urged  that,  if  the  court  had  erred  in  their  decision,  an  appeal  was  the  pro- 
per remedy ;  but  Lord  Ellknborough  and  the  rest  of  the  court  of  King's 
Bench  held  that  prohibition  lay  even  after  sentence,  where  the  spiritual 
court  had  misconstrued  a  statute.  That  case  has  never  been  questioned, 
except  in  Blunt  v.  Harwood,  8  A,  &  E.  619,  by  Patteson,  J.,  who  has 
since  retracted  his  doubts  (antfe,  p.  138).  In  Bye7*ley  v.  Windus,  5  B. 
&  C.  1,  a  suit  respecting  the  right  to  a  pew  was  prohibited.  In  Cockbum 
V.  Harvey,  2  B.  &  Ad.  797,  the  validity  of  a  rate  was  also  discussed  on 
prohibition.  It  is  indeed  contended  that  the  cases  which  turn  on  the 
interpretation  of  statutes  are  not  in  point,  because  a  statute  is  of  tempo- 
ral cognisance ;  but  there  is  no  sound  distinction  between  the  miscon- 
struction of  statute  law  and  a  wrong  decision  on  a  rule  of  common  law. 
In  both  cases,  where  the  rate  is  bad  ex  facie,  a  prohibition  must  be 
awarded  ex  debito  justitiaa. 

(a)  S.  C.  2  Mod.  8;  1  Freem.  K.  B.  and  C.  P.  286. 

(b)  S.  C,  Holt,  139:  Comb.  844;  12  Mod.  88 ;  1  Ld.  Ray.  59;  5  Mod.  890;  Carth.  86a 

(c)  S.  C,  Holt.  694. 
(rf)  Semb.  S.  C.  148. 

(e)  S.  C,  1  Salk.  104;  Comb.  182,  but  differently  reported. 
fg)  See  also  Newaon  v.  Jiaurldn/,  7  Mod.  09. 
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On  the  other  side,  all  the  cases  relied  upon  are  distinguishable.  In 
Full  y.  Mutehins,  2  Cowp.  422,  the  application  was  made  too  late.  In 
darkey  v.  Barton^  Yelv.  172,  the  court  below  had  come  to  a  right 
decision.  Chadron  y.  Marris^  Noy,  12,  and  Btiek  v.  AmcottSy  Noy,  127, 
assert  only  the  general  rule,  that,  where  the  court  below  has  exclusive 
jurisdiction,  no  prohibition  will  be  issued.  In  Bridgeman's  Case,  H.  11, 
a  prohibition  was  granted,  though  an  appeal  lay.  In  Copley  8  Case^ 
Hardr.  406,  the  court  below  decided  rightly  on  a  matter  merely  spiritual. 
So  in  Gruittan  v.  CHllj  1  Lev.  164,  Juxon  v.  Byron,  2  Lev.  64,  and  the 
case  of  St,  Mary  Magdalen^  Bermondsey,  2  Mod.  222.  The  general 
proposition  laid  down  in  AnonymouSy  March.  New  Ca.  92,  pi.  152,  is  not 
disputed.  Leman  v.  Q^ouUy,  3  T.  R.  3,  shows  only  that  the  courts  of 
common  law  will  not  decide  on  a  purely  spiritual  matter ;  and  the  same 
observation  applies  to  Wilson  v.  M'Math,  3  B.  &  Aid.  241,(a)  and  some 
other  cases  cited  on  the  other  side.  Jeffrey's  Case,  5  Rep.  66,  Paget  v. 
CrumpUm,  Cro.  Eliz.  659,  and  Sir  Robert  Lees  Case,  2  RoL  Ab.  289, 
Prohtbition,  (H),  pi.  6,  all  show  that  the  courts  of  common  law  will  inquire 
into  the  validity  of  a  rate,  and  will  award  or  refuse  a  writ  accordingly. 
In  Chesterton  v.  Farlar,  7  A.  &  E.  713,(6)  the  writ  was  applied  for  pre- 
maturely. In  Hx  parte  Smyth,  3  A.  &  E.  719,((?)  there  was  no  excess 
of  jurisdiction,  nor  any  transgression  of  the  general  law  of  the  land.  In 
Chriffin  v.  Uttis,  11  A.  &  E.  743,  recently  decided  in  the  Queen's  Bench, 
in  which  the  writ  was  refused,  there  was  no  pretence  for  treating  the 
rate  as  void.  The  only  real  question  there  was,  whether  an  intended 
misapplication  of  the  rate  was  a  ground  for  prohibiting  a  suit  for  sub- 
traction of  it.  The  rate  was  clearly  voidable  only,  and  not  void.  Here 
the  rate  appears  on  the  face  of  it  to  be  merely  void.  Not  a  single  case 
has  been  produced,  in  which  a  prohibition  has  been  refused  where  the 
rate  was  Toid  on  the  face  of  it,  and  the  court  below  has  proceeded  to 
enforce  it. 

Sir  W.  W.  FoUett,  in  reply.(d!)     It  is  admitted  that  the  reparation 

of  churches  is  a  legal  burthen  on  the  parishioners,  capable,  at  all  events, 

of  being  enforced  by  ecclesiastical  process ;  but  it  is  supposed  that  the 

obligation  had  no  existence  till  it  received  the  sanction  of  the  statute 

Circumspect^  agatis,  and  that  it  has  been  established  by  the  successful 

usurpation  of  the  clergy  of  this  country.     There  is  no  ground  for  this 

supposition.     There  never  was  a  time  when  the  laity  of  this  country  were 

not  compellable  to  make  direct  contributions  to  such  repairs.     As  early 

as  Canute,  the  obligation  is  declared  by  law.     *'  Ad  refectionem  ecclesiae 

debet  omnia  populus  secundum  rectum  subvenire."(6)     In  the  council  of 

Scotland,  A.  D.  1226,  the  liability  of  the  parishioners  is  recognised  as 

then  subsisting.     ''  Statuimus  quod  ecclesiaa  ad  modum  facultatum  ipso- 

nun  parochianorum,  et  per  ipsos  parochianos,  et  cancella  earum  per  ipsos 

rectores,  de  lapidibus  construantur,"  kii,{g)    Again,  the  law  is  stated, 

as  it  now  is,  in  an  archiepiscopal  constitution  of  the  province  of  York, 

A.  D.  1250,(A)  and  in  another  of  Canterbury,  A.  d.  1279— 1292.(i)     It 

is  therefore  clear  that  the  usage  has  been,  at  least,  co-extensive  with  the 

(«)  8.  G.  8  Pbm.  Ecc.  Rep.  61. 
{b)  8«e  8.  C.  1  Curt  Ecc.  Rep.  846. 
(c)  8.  C,  2  C.  M.  &  R.  748. 
Id)  December  lOth. 

SI  Thorpe*8  Ancient  Laws  and  Institutes  of  England,  toI.  i.  p.  410 ;  toI.  ii.  p.  540. 
)  1  Wilkins's  ConcU.  608. 
(A)  2  Spelman's  Cone.  290. 

(t)  2  Spelman's  Cone.  848.  There  is  a  constitution  to  the  same  effect  of  the  Synod  oi 
Szn«r,  1287,  in  2  WiUiins's  Cone.  187^140. 
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time  of  legal  memorj.(a)  There  is,  indeed,  reason  to  believe  that  tho 
usage  is  still  more  ancient,  and  more  extensively  prevalent,  than  has 
been  supposed ;  for  the  capitularies  of  the  Frankish  and  Lombard  Kings, 
in  the  eighth  and  ninth  centuries,  put  church  repair  on  the  same  footing 
as  the  repair  of  roads  and  bridges,  to  which  all  were  bound  to  contribute ; 
Lindenbrogius,  Codex  Legg.  Antiq.  688.  (6)  It  is  also  certain  that  the 
dictum  attributed  to  Holt,  C.  J.,  and  referred  to  in  the  judgment  of  the 
court  of  Queen's  Bench,  is  unfounded,  and  that  the  law  of  England  dif- 
fers very  little  from  the  law  of,  at  least,  a  large  portion  of  Europe.(c?) 
-  As  to  the  rate,  it  is  argued  that  it  would  be  useless  to  summon  the 
parishioners  if  the  rate  can  be  made  without  their  consent.  But  the  an- 
swer is,  that  many  of  the  subjects  of  a  rate  do,  in  fact,  require  their 
consent ;  and  that  their  aid  is  most  important  in  apportioning  the  amount 
among  themselves.  In  stat.  10  Ann.  c.  11,  for  building  new  churches 
in  London,  the  power  now  claimed  by  the  churchwardens  seems  to  be 
recognised ;  for,  after  providing  for  annual  meetings  of  the  vestry  in 
divided  parishes  to  make  assessments  (sect.  24),  the  statute  directs  that, 
if  such  meetings  are  not  had,  the  churchwardens  shall  themselves  assess 
the  inhabitants  for  the  repairs  as  they  "  might  have  done  before  any  divi- 
sion m<ade."  The  distinction  between  things  of  necessity,  and  of  ornament 
or  addition,  has  been  strongly  pointed  out  and  enforced  in  Pearce  v. 
Hughes^  3  Hagg.  Con.  Rep.  16,  and  Taun  v.  Oweny{d)  in  the  judgment 
of  Dr.  Lushington. 

It  is  said  that  church  rates  have  been  constantly  resisted  since  the 
Reformation,  especially  in  the  seventeenth  century,  and  that  this  power, 
if  it  existed,  would  long  ago  have  been  exercised  and  established  by 
repeated  decisions.  But  there  is  no  satisfactory  proof  of  any  such  resist- 
ahce  except  by  the  members  of  one  sect,(e)  whose  opposition  occasioned 
the  passing  of  7  &  8  W.  3,  c.  34.  The  existence  and  preservation  of  a 
parish  church  are  matters  of  civil  as  well  as  religious  necessity.  The 
common  law  of  England  provided  no  remedy  for  dower  unless  the  bishop 
could  certify  marriage  in  facie  ecclesise.  Numerous  acts  of  parliament 
direct  notices  to  be  affixed  to  the  church  door,  and  would  be  inoperative 
if  there  was  no  church.  Other  statutes  require  regular  attendance  at 
the  parish  church.  If  the  argument  of  the  defendant  prevails,  there 
will  be  an  injury  without  a  remedy,  and  an  admitted  obligation  without 
any  means  to  enforce  it. 

(a)  Lord  Abinqeb,  C.  B.,  remarked;  in  the  course  of  argument,  that  "the  authorities 
for  compelling  parishioners  by  excommunication  do  not  prove  that  there  was  no  other 
remedy.  The  provisions  of  Magna  Charta  are  sanctioned  by  sentence  of  ezoommonic*- 
tiuD.     It  was  the  fashion  of  the  times." 

A  similar  sanction  appears  to  have  been  common  in  other  countries.  **  Fuit  olim  et 
alia  non  dissimilis  ratio  contumaciae  puniendae :  Excommunicatio,  scilicet,  in  subsidium 
bi-achii  secularis  ab  ecclesiasttcis  impetrata,  sub  eo  tempore  cum  eorum  potentaa  hoc  ful* 
mine  proBponderaret."     Stiemhook  de  Jure  Sueonum,  &c.  p.  127,  128,  ed.  Holm.  1672. 

(6)  *'  De  restauratione  ecclcsisD,  yel  ponte  faciendo,  aut  strata  restauranda,  omnia 
generaliter  faciant  homines,  sicut  antiqua  fuit  consuetude,"  &c.  See  also  Baluzii  Capit. 
Keg.  Franc,  vol.  i.  p.  630 ;  Canciani.  Barb.  Legg.  Antiq.  toI.  i.  p.  219.  '*  Ecolesiss,  yel 
quffilibet  pia  loca,"  &c. 

(c)  In  proof  of  this,  he  referred  to  Hericourt,  Loix  Ecclesiastiques,  p.  640  (ed.  1719), 
and  Van  Espen.  Jus.  Ecclesiasticum  Universum,  vol.  i.  p.  688,  ed.  Lovan.  1778.  "In 
reparandis  ecclesiis  fer6  passim  consuetudo  ad  populum  navis  ecclesisB  reparationem  trans- 
tulit,"  Ac. 

{d)  Cited  from  MS.  by  Sir  TT.  FoUett,  who  also  referred  to  a  report  in  7  Monthly  Law 
Mag.  p.  86. 

(«)  See  the  case  of  St  Mary  Magdalen^  Bermondtey,  2  Mod.  222,  223 ;  see  also  ante, 
p.  145,  note  (6). 
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It  is  contended  that  the  burden  lies  on  the  plaintiffs  to  show  that  the 
rate  is  valid.  But  the  plaintiffs  deny  this.  They  insist  that  it  lies  on  a 
party,  who  prays  for  a  prohibition,  to  satisfy  this  court  that  there  has 
been  an  excess  of  jurisdiction.  The  presumption  is  in  favour  of  the 
court  that  has  exclusive  jurisdiction.  The  rate  must  be  shown  to  be 
clearly  void,  otherwise  this  court  will  not  prohibit. 

The  authorities  relied  upon  by  the  defendant  do  not  establish  the  pro- 
position. The  case  in  Yearb.  44  Ed.  3,(a)  is  inconclusive.  It  turns  on 
a  custom  to  distrain ;  and  the  assent  was  alleged  to  the  distress,  not  to 
the  rate.  Except  for  this  custom,  the  case  could  not  have  come  before 
the  court  in  the  form  of  an  action  of  replevin.  Robert' 9  Case,  Hetl.  61, 
seems  to  have  been  upon  a  rate  for  "re-edifying  of  seats,"  which  cannot 
be  done  without  the  assent  of  parishioners;  but  the  report  itself  is 
unintelligible.  (6)  Anonymous  {c)  in  Popham,  is  not  in  point,  from  the 
reason  already  suggested  by  the  court  in  the  argument ;  and  the  prohi- 
bition was  refused.  In  Wai/te  v.  Germanj  2  Show.  141,  nq  prohibition 
was  granted.  The  question  there  discussed  was  the  right  to  rebuild  a 
church  de  novo ;  the  rate  is  said  by  the  reporter  to  have  been  ultimately 
acquiesced  in ;  and  Lbvinz,  J,,  observes  that,  "  when  there  was  a  pre- 
tended power  of  the  pope  in  opposition  to  the  king,  'twas  an  objection 
fit  to  be  made,  but  now  it  is  the  king's  ecclesiastical  law."  Dawson  v. 
Wilkinson^  Andr.  11,  S.  C.  C.  T.  Hardw.  381,  only  shows  that  the  spin 
ritual  court  cannot  compel  churchwardens  to  make  a  rate  to  reimburse 
their  predecessors.  Rogers  v.  Davenant,  1  Mod.  194,  S.  C.  2  Mod.  8, 
1  Freem.  K.  B.  &  C.  P.  286,  was  a  clear  case  of  excess  of  jurisdiction ; 
for  the  Court  cannot,  either  by  itself  or  its  commissioners,  impose  a  rata 
Wheler  v.  Lambert^  8  Keb.  533,  S.  C.  Bac.  Ab.  Churchwardens^  (A), 
goes  too  far ;  for,  according  to  that  case,  the  parishioners  alone  might 
make  a  rate  without  the  churchwardens,  which  is  contradicted  by  the 
universal  practice.  As  to  the  proceeding  against  churchwardens,  the 
judgment  in  Miller  v.  Palmer^  1  Curt.  Ecc.  Rep.  540,  shows  a  distinc- 
tion between  wilful  default,  and  the  default  of  third  parties.  In  the 
first  case  the  proceeding  is  a  criminal  one ;  in  the  second  it  is  a  civil 
one;  bat  in  both  the  process  is  against  the  officers,  and  not  the  parish. 

On  the  whole,  there  is  no  distinct  authority  against  the  validity  of  this 
rate;  and  there  are,  at  least,  two  decisions  in  its  favour:  the  defendant 
has  therefore  not  shown  sufficient  ground  for  this  court  to  interfere. 
[Lord  Abinger,  C.  B.  It  is,  at  all  events,  admitted  that  there  is  no 
common  law  remedy  to  enforce  that  which  is  said  to  be  a  common  law 
obligation.] 

As  to  the  second  point,  the  principle  of  the  decision  in  the  court  of 

(«)  Fo.  18,  pi.  18. 

[b)  The  passage  cited  was  this  :  '*  The  Court  agreed  that  the  tax  cannot  be  made  bj 
the  chorchwardens ;  but  by  the  greater  number  of  the  inhabitants  it  may,  and  a  prohibi- 
tion was  i^ranted.  But,  by  Yblvbbton,  if  it"  (he?)  "be  cited  ex  officio,  a  prohibition 
will  not  lye.  For  so  it  was  ex  tntmuatume^  &c.  For  the  wardens  came  and  prayed  a 
citation^  &c.  But  by  Richardson,  Habtsy,  and  Cbook,  privately,  a  prohibition  will  lye 
in  both  cases."  The  meaning  seems  to  be,  that  Yelyxbton  thought  a  prohibition  would 
not  have  lain  if  the  proceeding  had  been  by  citation  ex  officio,  instead  of  a  suit  by  the 
wardens  for  subtraction  of  rate.  The  rest  of  the  Court  thought  the  mode  of  proceeding 
made  no  difference.  Bacon,  in  his  tract  on  the  Pacification  of  the  Church,  speaks  of  the 
Aath  ex  officio  as  "  examining  a  man  out  of  the  insinuation  of  fame ;"  a  passage  which 
explains  Tblvxbtom's  expression. 

Hetley's  reports  were  translated  after  his  death  fh)m  the  original  law  French. 

ic)  Poph.  197. 

VOL.  XL.  20 
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Queen's  Bench  is  nothing  less  than  this : — that,  whenever  the  ecclesias- 
tical court  mistakes  either  law  or  fact,  the  temporal  courts  may  prohibit; 
for,  though  the  court  below  seems  to  admit  that  prohibition  ^^  may  not 
lie"  for  mistake  of  fact  (ant^,  p.  136),  it  is  impossible  to  distinguish  b^ 
tween  law  and  fact.  This  is,  in  effect,  making  the  temporal  courts  mere 
courts  of  appeal.  The  real  principle  is  explained  in  the  resolutions  of 
the  Judges  reported  by  Lord  Coke  in  2  Insc.  601,  602 ;  which  show  that 
the  ground  of  interference  is,  that  the  matter  is  drawn  ad  aliud  examen. 
The  protection  of  the  subject  is  not  the  object,  nor  the  recital  of  the 
writ.  Nor  is  the  danger  of  inconsistent  decisions  a  ground  of  prohibi- 
tion, except  where  the  inconsistency  is  in  a  matter  of  temporal  cogni- 
sance. It  is  said  that,  in  order  to  found  the  jurisdiction,  the  rate  must 
be  a  legal  one.  If  so,  any  illegality  determines  the  jurisdiction.  If  the 
rate  be  one  which  the  common  law  will  not  support,  the  spiritual  court 
has  no  right  to  discuss  it.  Yet  Rex  v.  The  Ohapelwardens  of  MilnroWj 
5  M.  &  S.  248,  shows  that  the  validity  of  the  rate  is  matter  exclusively 
for  the  Ecclesiastical  court,  as  is  distinctly  asserted  by  Lord  Ellenbo- 
ROUGH  and  both  the  other  Judges.  If  the  rate  be  by  a  majority,  but 
retrospective,  or  unequal,  or  made  without  notice,  or  for  illegal  purposes ; 
or  if  a  dispute  arises  whether  the  majority  really  did  assent ;  all  these 
inquiries  go  to  the  very  foundation  of  the  spiritual  jurisdiction,  and 
ought,  according  to  the  defendant's  argument,  to  exclude  such  jurisdic- 
tion. Apply  the  same  reasoning  to  wills  or  marriages.  Will  prohibition 
lie  because  the  spiritual  court  has  granted  probate  of  a  paper  which  is 
alleged  to  be  a  promissory  note,  or  a  deed  inter  vivos  ?  Or  because  it 
has  granted  letters  of  administration  as  in  case  of  intestacy,  when  in 
fact  there  is  a  will  ?  Or  because  a  will  was  made  under  coercion,  or  was 
revoked  by  marriage  ?  Will  it  lie  to  the  Admiralty  court  on  an  allega^ 
tion  that  it  has  decided  wrong  on  a  bottomry  bond  ? 

Very  little  reliance  can  be  placed  on  the  old  cases ;  for  they  frequently 
do  not  give  the  ultimate  decision.  According  to  the  old  practice  a  pro- 
hibition might  go,  yet,  in  a  further  stage  of  the  same  case,  a  consultation 
be  awarded.  Thus,  in  Manne'%  Ca%e^  as  reported  by  Moore,  p.  907, 
a  prohibition  went  in  the  case  of  marriage.  In  the  report  of  the  same  case 
in  Cro.  Eliz.  p.  228,(a)  it  is  stated  that  a  consultation  was  afterwards 
granted.  In  Woodward's  Case^  as  reported  in  3  Mod.  p.  211,  a  pro- 
hibition was  granted.  Yet  it  appears  by  the  report  in  Gomberbach,  p. 
132,  that  in  a  subsequent  term  a  consultation  was  awarded.  The  cases 
of  prohibition,  where  the  rate  has  been  made  by  a  commission,  are  those 
which  come  nearest  to  the  present ;  yet  they  are  distinguishable.  To 
enforce  a  rate  made  by  the  court  itself,  without  the  intervention  of  the 
parish  or  its  officers,  is  so  obvious  an  excess  and  usurpation  of  jurisdic- 
tion, that  it  has  no  semblance  of  a  proceeding  in  the  ordinary  course  of 
law.  It  is  not  a  judicial  act,  but  a  naked  exertion  of  power.  [Alder- 
son,  B.  The  ecclesiastical  court  might  as  well  make  a  will  by  commission, 
and  claim  to  adjudicate  upon  it.]  Yet  this  court  will  never  inquire 
whether  a  paper  duly  propounded  be  a  testamentary  one  or  not.  The 
Awmymous  case  in  12  Mod.  416,  was  a  rate  for  repair  of  an  organ,  not 
of  a  church.  In  Husly  v.  Cassock^  Comb.  132,(i)  there  was  a  question 
of  prescription,  and  the  prohibition  was  denied.  Pierce  v.  Protise^  1 
Salk.  165,(c)  has  already  been  answered.     AnonymotiSy  7  Mod.  120,  was 

(a)  See  Vangh.  821. 
(6)  Semb.  8.  C.  148. 
(c)  S.  C.  Holt,  139;  Comb.  844;  12  Mod.  88;  1  Ld.  Ray.  69;  5  Mod.  890;  Carth.  860 
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a  case  of  prescription.  In  Wainwrigkt  v.  BagthaWy  2  Stra.  974,  there 
was  an  excess  of  jurisdiction.  In  Arumym&uSy  2  Mod.  314,  it  does  not 
appear  that  a  prohibition  was  ever  granted.  In  Rehaw  v.  Btekerton, 
Bunb.  81,  there  was  a  difference  of  opinion  among  the  Judges ;  and  the 
result  is  not  stated. 

These  are  all  the  old  authorities.  As  to  the  modem  ones,  Some  y.  ^arl 
Camdejiy  1  H.  Bl.  476,(a)  has  been  already  commented  upon.  Gould  t. 
CrappeTy  5  East,  345,  on  which  reliance  is  placed  by  the  court  of  Queen's 
Bench,  is  a  decision,  given  (not  without  some  expression  of  doubt  as  to 
the  principle  (i))  upon  a  temporal  matter,  namely,  the  construction  of  a 
statute  incidentally  arising  in  the  spiritual  court.  Byerley  v.  Windu%y 
5  B.  &  C.  1,  was  a  question  of  prescription.  In  Blacket  v.  Blizard^  9  B. 
k  C.  851,  Cockburn  v.  Harvey y  2  B.  &  Ad.  797,  and  BlurU  v.  Harwoody 
8  A.  &  £.  610,  no  question  of  jurisdiction  was  suggested.  Chriffin  v. 
EllUy  11  A.  &  £.  743,  is  not  distinguishable  from  this  case.  There  the 
poll  was  alleged  to  have  been  improperly  taken  at  an  irregular  vestry 
meeting ;  the  rate  was  retrospective ;  and  the  ecclesiastical  court  over- 
ruled the  objection :  yet  a  consultation  was  awarded.  In  the  old  reports 
this  case  would  have  been  reported  in  a  former  stage  as  one  in  which  the 
prohibition  was  granted. 

The  cases  on  marriage  are  not  good  precedents  for  interference,  for 
the  courts  have  admitted  that  it  would  have  been  otherwise  if  resintegra ; 
Hill  V.  Q-oodj  Vaugh.  304,  WatkinBon  v.  Mergatrony  T.  Ray.  464 ;  and 
the  interference  has  been  founded  on  the  provisions  of  stats.  25  Hen.  8, 
c.  22,  28  Hen.  8,  c.  16,  32  Hen.  8,  c.  38.  [Lord  Abinqbr,  C.  B.  The 
courts  seem  to  have  treated  those  acts  as  limitipg  the  jurisdiction  of  the 
ecclesiastical  courts ;  so  that,  if  they  proceeded  to  declare  any  marriage 
void  which  was  not  so  made  by  the  legislature,  they  exceeded  their  juris- 
diction.] At  all  events  the  prohibition  is  grounded  on  the  construction 
of  a  statute ;  and  the  authorities,  as  well  as  that  of  Juxon  v.  ByroUy  2 
Lev.  64,  are  therefore  inapplicable. 

Upon  the  whole,  the  application  for  a  prohibition  in  this  case  is,  in 
effect,  asking  the  temporal  courts  to  extend  their  own  jurisdiction,  and 
to  constitute  themselves  courts  of  appeal  wherever  an  erroneous  judg- 
ment has  been  given  by  one  of  the  Queen's  ecclesiastical  courts  upon  a 
matter  exclusively  within  their  cognisance. 

Cur.  adv.  vuU. 
TiNDAL,  C.  J.,  in  Hilary  vacation  (February  8th,  1841),  delivered  the 
following  judgment  of  the  Court. 

This  case,  which  has  been  brought  before  us  by  writ  of  error  from  the 
court  of  Queen's  Bench,  involves  two  questions  of  considerable  import- 
ance ;  first,  whether  the  churchwardens  of  a  parish,  after  a  rate  for  the 
necessary  repairs  of  the  parish  church  has  been  proposed  by  them  to  the 
parishioners  at  a  vestry  meeting  duly  convened  for  that  purpose,  and  has 
been  refused  by  a  majority  of  the  parishioners  there  assembledi,  can,  of 
their  own  sole  authority,  at  a  subsequent  time,  by  themselves,  and  not  at 
any  parish  meeting,  impose  a  valid  rate  on  the  parishioners ;  and  the 
second  question  is,  whether,  if  a  rate  be  so  made,  and  proceedings  be 
taken  by  the  churchwardens  in  the  ecclesiastical  court  to  enforce  its 
payment,  a  court  of  common  law  can  issue  a  writ  of  prohibition  to  the 
spiritual  court  to  stay  such  proceedings  ?     And  we  are  all  of  opinion,  on 

(a)  S.  C.  2  H.  Bl.  588 ;  4  T.  R.  882. 

(6)  See  jadgmeat  of  Lord  Ellsmbobouoh,  6  East,  864,  8b6. 
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these  questions,  that  the  church  rate,  made  under  the  circumstances  and 
in  the  manner  before  stated,  is  illegal  and  void,  and  that  a  prohibition  to 
the  spiritual  court  may  bo  well  and  properly  issued. 

In  order  to  open  the  grounds  and  reasons  of  our  answer  to  the  first  of 
these  questions,  it  will  be  necessary  to  explain,  in  the  first  place,  the 
nature  of  the  legal  obligation  by  which  the  inhabitants  of  every  parish 
are  compellable  to  repair,  and  keep  in  repair,  the  fabric  of  the  parish 
church ;  and,  in  the  next  place,  the  mode  prescribed  by  law  for  carrying 
such  obligation  into  efiect ;  from  the  consideration  of  which  points  it  will 
be  seen  at  once,  and  by  necessary  inference,  whether  the  church  rate 
now  under  discussion  is  a  legal  and  valid  rate,  or  the  contrary. 

And  we  are  all  of  opinion  that  the  obligation  by  which  the  parishioners, 
that  is,  the  actual  residents  within,  or  the  occupiers  of  lands  and  tene- 
ments in,  every  parish,  are  bound  to  repair  the  body  of  the  parish  church 
whenever  necessary,  and  to  provide  all  things  essential  to  the  perform- 
ance of  divine  service  therein,  is  an  obligation  imposed  on  them  by  the 
common  law  of  the  land.  That  such  obligation  is  not  grounded  on  the 
force  of  the  general  ecclesiastical  law  is  manifest  from  this,  that,  by  the 
authority  of  all  the  writers  on  the  general  canon  law,  the  repairs  of  the 
whole  of  the  parish  church,  both  the  body  and  the  chancel,  fall  upon  the 
rectors  or  owners  of  the  tithes,  except  that  by  custom,  in  some  countries, 
part  falls  upon  the  parishioners.  [Von  Espen,  Jus  Ecclesiasticum  Uni- 
versum,(a)  De  Reparandis  Ecclesiis ;  Lyndwood,  p.  63,  note  i.]  Whereas 
in  England,  to  use  the  words  of  Johannes  de  Athona,  in  his  commentary 
on  the  Legatine  Constitution  of  Othobon(6)  passed  in  the  year  1268,  "By 
the  common  custom  of  England,  the  repair  of  the  nave  of  the  church,  in 
which  the  lay  parishioners  sit,  falls  upon  the  parishioners  themselves ; 
but  the  repair  of  the  chancel  falls  on  the  rector;"  or,  again,  according 
to  Lyndwood,  p.  63,  "by  custom**  (that  is,  by  the  common  law)  "the 
burthen  of  reparation,  at  least  of  the  nave  of  the  church,  is  transferred 
upon  the  parishioners."  No  trace  can  be  found  in  any  of  our  books  of 
an  obligation  on  parishioners  to  repair  the  parish  churches  throughout 
the  whole  of  the  realm  less  wide  and  extensive  than  this.  And,  as  to  the 
antiquity  of  this  obligation,  the  case  cited  in  argument  from  the  Year 
Book,  44  Ed.  3,  fo.  18,  whilst  it  establishes  the  fact  that  church  rates 
were  made  by  the  parishioners  at  so  early  a  period  as  the  year  1370, 
does  at  the  same  time,  by  a  plea  therein  contained  of  a  custom  from  time 
immemorial  within  the  particular  parish  to  levy  the  amount  of  the  rate 
on  each  parishioner  by  distress,  necessarily  carry  back  beyond  the  time 
of  legal  memory  the  obligation  of  the  parishioners  to  make  a  rate  upon 
themselves  for  the  reparation  of  the  parish  church ;  and  such  a  custom, 
existing  beyond  the  time  of  legal  memory,  and  extending  over  the  whole 
realm,  is  no  other  than  the  common  law  of  England.  The  same  position 
is  laid  down  by  Holt,  C.  J.,(c)  "By  the  civil  and  canon  law,"  he  says, 
"  the  parson  is  obliged  to  repair  the  whole  church,  and  is  so  in  all 
Christian  kingdoms  but  in  England ;  for  it  is  by  the  peculiar  law  of  this 
nation,  that  the  parishioners  are  charged  with  the  repairs  of  the  body  of 
the  church."  In  which,  however,  he  is  incorrect  in  limiting  the  custom 
to  England,  as  it  extended  undoubtedly  to  some  other  countries  in  Europe. 
The  same  doctrine  is  laid  down  in  Ayliffe's  Parergon,  456,  a  work  of 
high  authority. 


(o)  Para.  II.  Sec.  II.  tit.  I.  Cap.  VI.  Vol.  2,  p.  686,  ed.  Lovan. 

(6)  Tit  De  Vomilnu  Ecelmarum  Refidendu,  Lyndw.  Constl  Leg.  p.  112,  Ox.  ed. 

(e)  Hawkint  y.  Iiou$,  Carth.  860;  Holt,  189. 
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Such  then  being  the  law  of  the  land,  it  follows,  as  a  necessary  conse- 
qnence,  that  the  repair  of  the  fabric  of  the  church  is  a  duty  which  the 
parishioners  are  compellable  to  perform  ;  not  a  mere  voluntary  act,  which 
they  may  perform,  or  decline,  at  their  own  discretion ;  that  the  law  is 
imperative  upon  them  absolutely,  that  they  do  repair  the  church ;  not 
binding  on  them  in  a  qualified  limited  manner  only,  that  they  may  re- 
pair or  not,  as  they  think  fit ;  and  that,  where  it  so  happens  that  the 
fabric  of  the  church  stands  in  need  of  repair,  the  only  question  upon 
which  the  parishioners,  when  convened  together  to  make  a  rate,  can  by 
law  deliberate  and  determine  is,  not  whether  they  will  repair  the  church 
or  not  (for  upon  that  point  they  are  concluded  by  the  law),  but  how,  and 
in  what  manner,  the  common  law  obligation,  so  binding  them,  may  be 
best  and  most  effectually,  and  at  the  same  time  most  conveniently  and 
fairly  between  themselves,  performed  and  carried  into  effect.  The  pa- 
rishioners have  no  more  power  to  throw  off"  the  burthen  of  the  repair  of 
the  church,  than  that  of  the  repair  of  bridges  and  highways ;  the  com- 
pelling of  the  performance  of  the  latter  obligation  belonging  exclusively 
to  the  temporal  courts,  whilst  that  of  the  former  has  been  exercised  usu- 
ally, though  perhaps  not  necessarily  exclusively,  by  the  spiritual  courts 
from  time  immemorial.  Now  all  the  authorities  agree,  and  there  has 
been  no  difference  on  this  point  at  the  bar,  that  there  is  one  mode  of 
carrying  the  law  into  effect,  and  that  the  usual  and  ordinary  mode,  which 
is  free  from  all  possible  exception,  viz.  that  the  churchwardens,  whose 
duty  it  is  to  raise  the  money  for  the  repair  of  the  church,  and  to  make 
the  repairs,  should  convene  the  parishioners  together  by  due  notice,  and 
that  the  majority  of  those  who  are  so  assembled  should  make  an  order 
for  a  rate,  which  will  bind  the  whole  parish.  Such  order  is,  as  was  said 
by  the  three  judges  (Wyndham,  Atkyns,  and  Elms),  "  in  the  nature  of 
a  by-law,"  which  the  greater  part  of  the  parish  can  make;  "and  to  this 
purpose  they  kre  a  corporation ;"  Rogers  v.  Davenanty  1  Mod.  Rep.  194. 
And  this  course  of  proceeding  was  well  known,  in  other  instances,  to  the 
common  law.  For  long  before  any  statutory  remedies  were  provided  for 
the  reparation  of  highways  and  bridges  or  sea  walls,  in  the  maintenance 
of  which  the  public  had  a  common  interest,  the  inhabitants  of  parishes 
and  townships  and  districts,  who  were  bound  by  law,  or  custom,  or  pre- 
scription, to  keep  them  in  repair,  had  the  power  of  raising,  and  were 
accustomed  to  raise,  the  necessary  funds  for  those  purposes  by  an  order 
or  by-law  made  by  themselves.  In  the  case  from  the  Year  Book  already 
referred  to,  Kirton,  one  of  the  Judges,  says,  "  there  is  a  custom  through 
the  whole  country,  which  the  law  calls  by-law,  «.  e.  by  assent  of  neigh- 
bours to  levy  a  sum  to  make  a  bridge,  a  causeway,  or  a  sea  wall ;  and 
by  their  assent  to  assess  each  neighbour  at  a  sum  certain,  for  which  they 
may  distrain."  And  it  is  obvious  that  the  power  of  making  a  by-law 
by  the  majority  to  bind  the  rest  must  have  been  incident  to  the  obliga- 
tion to  repair ;  for,  without  it,  the  obligation  itself  could  not  have  been 
carried  into  effect.  Upon  the  same  ground,  also,  the  power  of  making 
by-laws  is  incident  to  corporations  aggregate  in  order  to  carry  into  effect 
the  object  and  purposes  for  which  they  are  created.  Lord  Gokb  lays  it 
down  expressly  in  the  Chamberlain  of  London  %  Case,  5  Rep.  63  a, 
that  the  inhabitants  of  a  town  may,  without  any  custom,  make  ordinances 
or  by-laws  for  the  reparation  of  the  church  or  highways,  or  of  any  such 
thing  which  is  for  the  general  good  of  the  public  ;  and  in  such  cases  the 
greater  part  shall  bind  the  whole  without  any  custom.     And  the  case 
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before  cited  from  the  Year  Book  furnishes  an  indisputable  authority  that 
the  power  of  assessing  a  rate  upon  themselves  by  the  majority  of  the 
parishioners,  assembled  at  a  meeting,  for  repairmg  their  church,  must 
have  been  a  power  that  existed  from  time  immemorial.  No  one,  however, 
disputes  the  validity  of  a  rate  so  imposed,  and  certainly  no  question  has 
been  raised  upon  its  validity  before  us ;  all  concurring  in  opinion  that 
such  a  rate  is  good,  and  that  the  payment  of  each  man's  proportion 
thereof  might  be  enforced  by  a  suit  in  the  ecclesiastical  court.  As  little 
difference  of  opinion  arises  as  to  the  validity  of  a  rate  imposed  by  the 
churchwardens  alone,  where  a  meeting  of  the  parishioners  has  been  duly 
convened  in  vestry  for  the  purpose  of  making  such  rate,  but  where  none 
of  the  parishioners  have  thought  fit  to  attend  and  express  an  opinion  ; 
for  in  this  state  of  circumstances  the  churchwardens,  who  may  be  assumed 
to  be  parishioners  themselves,  do  in  effect  constitute  the  majority,  or, 
more  properly  speaking,  the  whole  of  the  parishioners  who  are  assembled 
in  vestry ;  and,  therefore,  upon  the  principle  above  laid  down,  they  must 
have  authority  to  bind  the  absent  parishioners.  But  the  rate  in  question, 
upon  the  validity  of  which  our  judgment  is  demanded,  varies  in  most 
important  particulars  from  both  the  preceding  cases  ;  and  the  question 
to  be  resolved  with  respect  to  that  rate  is,  whether,  after  a  meeting  has 
been  duly  convened,  and  certain  of  the  parishioners  have  attended,  and 
the  majority  of  those  who  do  attend  have  refused  to  make  any  rate  for 
the  necessary  repairs  of  the  parish  church,  the  churchwardens  have  au- 
thority, by  themselves,  and  not  at  the  meeting  at  which  the  refusal  took 
place,  but  at  a  subsequent  time,  to  make  a  rate  that  shall  be  binding  on 
the  parish.  Such  a  power,  if  it  cOuld  be  shown  to  exist  by  custom  in 
any  particular  parish,  might  indeed  seem,  in  its  own  nature,  not  to  be 
unreasonable  ;  as  it  would  amount  to  no  more  than  a  mode  of  carrying 
into  complete  effect,  through  the  means  of  a  public  ofiicer,  the  perfor- 
mance of  that  duty  which  is  cast  upon  the  parishioners  by  the  general 
law  of  the  land,  after  they  had  themselves  refused  or  neglected  to  take 
upon  them  the  primary  method  provided  by  the  law,  that  of  taxing  them- 
selves at  a  parish  meeting ;  observing,  at  the  same  time,  that,  if  any 
objection  should  arise  as  to  the  necessity  of  the  rate,  the  amount  of  the 
rate,  or  the  liability  of  any  of  the  persons  rated,  all  those  questions  might 
be  afterwards  raised  and  determined  in  the  spiritual  court.  There  is, 
however,  no  suggestion  in  this  case  of  the  existence  of  any  such  custom ; 
and  the  only  question  is,  whether  the  defendants  below,  the  churchwar- 
dens, can  bring  forward  any  authority  or  argument  that  such  power  is 
vested  in  the  churchwardens  by  the  general  law  of  the  land.  I^ow  the 
authorities  which  have  been  referred  to,  and  which  are  all  that  can  be 
found  in  the  books  in  support  of  that  proposition,  appear  to  be  inappli- 
cable to  the  present  case,  and  overbalanced  by  those  which  are  produced 
on  the  other  side.  In  fact,  there  is  but  one  single  common  law  authority 
cited  in  support  of  the  affirmative  of  this  position  ;  and  that  is  the  dictum 
of  the  court  in  the  case  in  1  Ventr.  367  (January  1683),  viz.  "  that  the 
churchwardens  (if  the  parish  were  summoned  and  refused  to  meet,  or 
make  a  rate)  might  make  one  alone,  for  the  expenses  of  the  church,  if 
needful ;  because  that,  if  the  repairs  were  neglected,  the  churchwardens 
were  to  be  cited,  and  not  the  parishioners.*'  That  this  is  an  obiter  dic- 
tum of  the  Court  only,  and  not  a  resolution,  or  judgment  upon  the  point, 
is  evident  from  this,  that  a  rule  was  granted  to  show  cause  why  a  pro- 
hibition should  not  go  in  that  case  ;  and  it  is  left  uncertain,  whether  the 
prohibition  issued  or  not.     And  it  is  this  dictum  which  gives  occasion  to 


307]  12  Adolphus  &  Ellis.  159 

the  several  passages  inserted  in  the  various  text  writers  to  which  reference 
was  made ;  viz.  Watson's  Clergyman's  Law,  Wood's  Institutes,  Bacon's 
Abridgment,  and  the  other  abridgments  referred  to  at  the  bar.     These 
various  repetitions,  derived  from  the  same  source,  cannot  raise  the  au- 
thority of  the  proposition  itself  higher  than  that  which  it  originally  pos- 
sessed.    And,  with  respect  to  the  case  in  Ventris,  which  is,  at  best, 
extremely  short  and  unsatisfactory,  it  is  by  no  means  inconsistent  with 
the  statement  in  that  case,  that  the  rate  made  by  the  churchwardens  was 
made  at  the  very  meeting  at^which  the  majority  refused  their  assent  ;*  a 
circamstance  which  might  give  rise  to  a  very  different  conclusion,  and 
on  which  an  observation  will  afterwards  be  made.     It  is  also  to  be  re- 
marked that  Sir  Simon  Degge,  in  his  Parson's  Counsellor,  mentions  it 
only  as  his  own  private  opinion  that,  if  the  parishioners  refuse,  the 
churchwardens  may  make  a  rate  alone.     "  If  the  parishioners,"  he  says, 
"when  they  come  together  at  such  meeting  refuse  or  neglect  to  join  in 
making  such  assessment,  or  refuse  to  meet,  /  conceive  the  churchwardens, 
having  just  cause  for  such  assessment,  may  proceed  alone ;"  and  in  the 
third  edition  of  his  work  in  1681  is  added,  for  the  first  time,  "  but  some 
are  of  opinion  that  the  churchwardens  cannot  proceed  alone,  but  must 
compel  the  parishioners  to  do  it  by  ecclesiastical  censure.    Ideo  quaere  ;" 
thus  affording  a  very  strong  inference  that  he  placed  no  great  reliance 
on  the  soundness  of  his  former  position.     The  authority  of  Ayliffe  in  his 
Parergon,  p.  456,  is  directly  opposed  to  it ;  and,  without  referring  par- 
ticularly to  the  several  common  Jaw  authorities  which  have  been  brought 
in  review  before  us,  it  may  be  sufficient  to  say  that  the  weight  of  such 
authorities  appears  to  us  to  be  strongly  in  favour  of  the  plaintiff  below. 
With  respect  to  the  case  of  Gaudem  v.  Selby,  1  Curt.  Ecc.  Rep.  394,(a) 
decided  before  Sir  William  Wynne,  on  an  appeal  to  the  Court  of  Arches 
in  the  year  1799,  and  which  has  been  much  relied  upon  by  the  counsel 
for  the  charchwardens,  one  observation  that  arises  is,  that  the  church 
rate  in  that  case  was  made  by  the  churchwardens  at  the  same  vestry 
meeting  which  had  been  duly  summoned,  and  at  which  it  had  been  re- 
fused by  the  majority  of  the  parishioners  there  present ;  a  fact  which 
forms  a  most  important  distinction  between  that  and  the  present  case. 
The  churchwarden  in  that  case  required  a  rate  at  a  larger  sum,  and  a 
majority  of  the  parishioners  present  refused  it  for  that  sum,  though  they 
were  willing  to  grant  it  for  a  smaller ;  and  the  churchwarden  nevertheless 
made  the  rate,  against  the  consent  of  the  majority,  for  the  larger  sum. 
We  do  not  enter  into  the  discussion,  whether  a  rate  so  made  by  the 
churchwardens,  at  the  parish  meeting  where  the  parishioners  were  then 
met,  would  have  been  valid  or  not ;  or  how  far  such  case  may  be  analo- 
gous to  that  of  the  members  of  a  corporation  aggregate,  who,  being  as- 
sembled together  for  the  purpose  of  choosing  an  officer  of  the  corporation, 
the  majority  protest  against,  and  refuse  altogether  to  proceed  to,  any 
election ;  in  which  case  they  have  been  held  to  throw  away  their  votes, 
and  the  minority,  who  have  performed  their  duty  by  voting,  have  been 
held  to  represent  the  whole  number.     It  is  obvious,  indeed,  that  there 
18  a  wide  and  substantial  difference  between  the  churchwardens  alone, 
or  the  churchwardens  and  minority  together,  making  a  rate  at  the  meet- 
ing of  the  parishioners  where  the  refusal  takes  place,  and  the  church- 
wardens possessing  the  power  of  rating  the  parish  by  themselves  at  any 
future  time  however  distant.     It  is  unnecessary  however  to  discuss  this 
point,  as  the  facts  of  the  present  case  do  not  bring  it  before  us ;  it  is 
(a)  And  the  Braintree  Church-rate  Cote,  by  Johnson,  p.  100.     See  anU),  p.  141,  n.  (^). 
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sufficient  to  say,  whilst  we  give  no  opinion  upon  it,  we  desire  to  be  un- 
derstood as  reserving  to  ourselves  the  liberty  of  forming  an  opinion 
whenever  the  case  shall  occur. 

Upon  the  whole,  therefore,  with  respect  to  the  question  first  raised, 
we  are  of  opinion,  for  the  reasons  above  given,  that  the  present  rate  is 
illegal  and  void. 

The  second  question  therefore  arises,  viz.  whether  a  court  of  common  law 
has  the  power  to  prohibit  the  ecclesiastical  court  from  proceeding  to  enforce 
this  rate ;  which  rate,  for  the  purpose  of  raisvig  the  present  question  before 
us,  must  be  assumed  to  be  illegal  and  void  ?  The  first  ground  of  objec- 
tion urged  against  the  issuing  of  the  prohibition  in  this  case  was,  that, 
by  the  statute  13  Edward  I.,  commonly  called  Circumspect^  agatis,  the 
ecclesiastical  courts  have  sole  and  exclusive  jurisdiction  upon  the  question 
of  the  repairs  of  churches.  That  statute  orders  the  temporal  courts  not 
to  interfere  with  the  bishops  or  clergy,  "when  they  hold  plea  in  Court 
Christian  of  such  things  as  be  mere  spiritual;"  and  the  statute  then 
proceeds,  amongst  other  articles  which  are  enumerated,  to  enact  thus : 
"  Item,  if  prelates  do  punish  for  leaving  the  churchyard  unclosed,  or  for 
that  the  church  is  uncovered,  or  not  conveniently  decked ;  in  which  cases 
none  other  penances  can  be  enjoined  than  pecuniary."  And,  after  men- 
tioning other  instances,  the  statute  concludes,  "In  all  cases  afore  re- 
hearsed the  spiritual  judge  shall  have  power  to  take  knowledge,  not- 
withstanding the  king's  prohibition." 

Now,  upon  the  construction  of  this  statute,  no  doubt  has  ever  been 
raised  or  can  exist,  but  that  the  spiritual  court  has  power  and  jurisdic- 
tion, by  ecclesiastical  censures,  to  compel  the  churchwardens  to  perform 
their  duty  in  relation  to  the  repairs  of  the  church ;  to  compel  the  parish- 
ioners to  perform  their  duty  in  providing  the  means  to  make  such  repairs ; 
and,  after  a  legal  rate  has  been  imposed,  to  compel  each  individual  to 
contribute  the  sum  assessed  upon  him.  But  the  case  before  us  is  neither 
the  case  of  a  proceeding  by  the  spiritual  court  against  churchwardens  for 
not  causing  the  church  to  be  repaired,  nor  of  a  proceeding  of  the  spirit- 
ual court  against  parishioners  who  have  refused  to  join  in  making  a  rate, 
nor  of  a  proceeding  against  the  individuals  named  in  a  rate  which  has  been 
made  by  the  churchwardens  and  parishioners.  It  is  a  proceeding  insti- 
tuted in  the  spiritual  court  to  enforce  the  payment  of  a  rate  made  by 
the  churchwardens  alone,  and  without  the  parishioners,  not  made  in  ves- 
try, nor  at  the  time  for  which  they  had  been  convened  and  had  neglected 
or  refused  to  attend ;  and  the  question  is,  whether,  the  spiritual  court 
having  admitted  the  libel  of  the  churchwardens  to  proof,  that  is,  in  effect, 
having  decided  upon  the  validity  of  such  rate,  the  libel  itself  showing 
upon  the  face  of  it  that  the  rate  is  a  nullity  at  the  common  law,  the 
Queen's  writ  of  prohibition  may  issue?  And  we  are  all  of  opinion  that 
in  such  a  case  the  writ  of  prohibition  well  lies.  And  this  opinion  we 
ground,  as  well  upon  the  consideration  that  it  falls  within  one  of  those 
classes  of  cases  which  are  universally  admitted  to  form  exceptions  from 
the  jurisdiction  of  the  spiritiial  court,  although  the  original  subject  mat- 
ter of  the  cause  is  itself  undoubtedly  within  such  jurisdiction,  as  also 
upon  the  authority  of  numerous  decisions  in  the  courts  of  Westminster 
Hall  in  cases  which  cannot  be  distinguished  in  principle  from  the  pre- 
sent. 

The  first  and  largest  class  of  cases  in  which  prohibitions  have  been 
granted  by  the  Queen's  Courts  at  Westminster,  is,  where  a  plain  and 
manifest  excess  of  jurisdiction  has  appeared  to  have  been  claimed  ar 
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exercised  by  the  ecclesiastical  court ;  and  it  is  under  this  head  of  excep- 
tion that  the  present  case  will  be  found,  if  not  directly  yet  by  necessary 
implication,  to  range  itself.  The  others  are  founded  on  the  general  prin- 
ciple that,  notwithstanding  the  subject  matter  is  of  ecclesiastical  cogni- 
sance, the  party  would  receive  some  wrong  or  injury  by  the  course  of 
proceeding  in  the  ecclesiastical  court,  or  be  deprived  of  some  benefit  or 
advantage  to  which  the  common  or  statute  law  would  have  entitled  him. 
One  class  of  those  cases  is,  where  such  court  is  proceeding  to  try  a  mat- 
ter which  is  triable  only  by  the  common  law ;  as  a  custom,  prescription, 
or  modus.  Another,  where,  in  a  case  of  spiritual  cognisance,  a  collate- 
ral question  arises  which  is  not  properly  of  spiritual  cognisance ;  in  which 
case  the  courts  of  common  law  oblige  them  to  admit  such  evidence  as  the 
common  law  would  allow ;  Breedon  v.  ffi'K,  1  L.  Ray.  219,  222 :  as 
when,  for  example,  a  lease  is  offered  to  be  proved  in  an  ecclesiastical 
court,  and  is  rejected  because  by  their  law  two  witnesses  are  required ; 
or,  for  the  same  reason,  where  tne  fact  in  dispute  is  the  payment  of  a 
legacy.  Another,  where  the  spiritual  court  takes  upon  itself  the  con- 
struction of  statute  law,  and  decides  contrary  to  the  construction  which 
\R  put  upon  the  statute  by  the  temporal  courts.  And,  lastly,  another 
class  of  exceptions,  which  seems  to  apply  itself  more  closely  to  the  case 
before  us ;  namely,  that, — ^the  spiritual  courts  being  always  bound  to  de- 
clare the  common  law  when  it  becomes  necessary  to  declare  it,  in  the 
same  manner  as  the  common  law  courts  would  do, — when,  as  ii^  the  pre- 
sent instance,  the  very  groundwork  and  foundation  of  the  proceedings 
of  the  spiritual  court  is  the  holding  of  a  supposed  church  rate  to  be  a 
valid  rate,  which,  upon  the  construction  of  a  court  of  common  law,  is 
held  to  be  no  rate  at  all;  in  such  case,  in  order  to  prevent  the  conflict 
which  would  arise  from  a  decision  taking  place  one  way  in  the  spiritual 
court,  and  the  opposite  way  in  the  courts  of  common  law,  the  prohibition 
Ls  allowed  to  go ;  Lord  C.  J.  Eybe's  judgment  in  Home  v.  Camden^  2 
H.  Bl.  533,  and  the  judgment  of  Lord  Ellenborough,  G.  J.,  in  Gould 
V.  GappeTj  5  East,  370.  The  spiritual  court  has  not  only  undoubted, 
but  even  exclusive,  jurisdiction  to  inquire  into,  and  to  decide  upon,  the 
necessity  of  the  repair  of  the  fabric  of  the  parish  church ;  and,  in  the 
exercise  of  such  jurisdiction,  that  court  may,  perhaps,  be  able  to  compel 
the  churchwardens  to  raise  the  money  by  a  rate,  or  may  punish  the  pa- 
rishioners who  wilfully  refuse  either  to  join  in  such  rate  or  pay  their 
respective  proportions  when  regularly  and  legally  assessed  upon  them ; 
jet  they  cannot  proceed  to  enforce  the  payment  of  that  which,  although 
called  a  rate  upon  the  libel,  shows  that  a  burthen  has  been  imposed  on 
the  parishioners  by  persons  who,  under  the  circumstances  which  attended 
the  making  of  it,  had  no  authority  to  impose  it  upon  the  principle  of  the 
common  law. 

As  to  the  decided  cases,  it  appears  that  prohibitions  have  been 
granted  where  the  ecclesiastical  court  is  proceeding  to  compel  a  person 
to  contribute  to  the  repair  of  a  parish  church  as  an  inhabitant,  whose 
land  in  the  parish  is  on  lease,  Jeffrey* %  Ca%e^  6  Rep.  67  b  ;  or  where  a 
person  is  charged  in  the  parish  where  he  inhabits  in  respect  of  land  out 
of  it  ;(aj  or  where  a  man  who  takes  a  standing  in  the  market  in  one 
parish,  bat  dwells  in  another,  is  sued  for  repairs  of  the  church  of  the 
former  parish  ;(6)  or  where  one  is  rated  in  respect  of  land  for  orna- 

(a)  17  Vln.  Abr.  tit  Prohibition,  H.  pi.  4. 
{b)  2  RoU.  Abr.  FrohibUian,  H.  pi.  6. 
VOU  XL.  21  0  2 
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ments  ;(a)  or  where  the  rate  is  on  some  of  the  inhabitants  only ;(()  or 
where  the  suit  is  to  enforce  an  ancient  rate,  made  some  time  before,  and 
which  had  been  made  originally  by  commissioners  of  the  ecclesiastical 
court,  Blank  v.  Newcomhy  12  Mod.  327  ;  or  where  the  bishop's  com- 
missioners made  a  rate  and  the  suit  was  to  enforce  it,  Rogers  v.  Davenant, 
1  Mod.  194,  2  Mod.  8 ;  or  where  the  rate  was  made  by  the  church- 
wardens without  calling  together  the  parishioners ;  or  for  a  parish  rate  for 
making  and  repairing  a  parish  organ,  Anoni/motiSf  12  Mod.  416.  In  all 
these  and  many  other  cases,  the  prohibition  was  allowed  to  issue,  although 
no  one  doubts  but  that  the  whole  subject  matter  of  church  rates,  and  the 
enforcing  of  them,  is  within  the  jurisdiction  of  the  spiritual  court.  In 
all  these  cases,  too,  the  same  argument  would  have  applied  which  has 
been  urged  in  the  present  case  before  us,  viz.,  that  the  objection  is  a 
proper  ifiatter  of  appeal,  and  not  of  prohibition  ;  for  that  it  is  not  to  be 
assumed  that  the  ecclesiastical  court  will  do  wrong.  What  real  dis- 
tinction, indeed,  can  be  made  between  a  rate  that  is  held  to  be  void  on 
the  ground  of  its  being  imposed  by  the  bishop's  commissioners,  and  a 
rate  that  is  imposed  by  the  mere  authority  of  the  churchwardens  ? 

One  argument  has  been  urged  in  the  course  of  the  discussion  before 
us,  to  which  we  think  it  right  to  advert.  It  has  been  said,  that  to  allow 
the  enforcement  of  church  rates  to  be  a  matter  of  sole  and  exclusive  ju- 
risdiction of  the  spiritual  court,  and  at  the  same  time  to  allow  the  pro- 
hibition to  issue,  is,  in  effect,  to  take  away  all  power  of  compelling  the 
parishioners  to  repair  the  parish  church.  But  it  is  obvious  that  the  effect 
of  our  judgment  in  this  case  is  no  more  than  to  declare  the  opinion  of 
the  court  that  the  churchwardens  have,  in  this  instance,  pursued  a  course 
not  warranted  by  law ;  and,  consequently,  all  the  powers  with  which  the 
spiritual  court  is  invested  by  law  to  compel  the  reparation  of  the  church 
are  left  untouched.  If  that  court  is  empowered  (as  is  stated  by  Lynd- 
wood,  p.  53,  voc.  Subpoena^  and  other  ecclesiastical  writers)  to  compel 
the  churchwardens  to  repair  the  church  by  spiritual  censures  ;  to  call 
upon  them  to  assemble  the  parishioners  together  by  due  notice  to  make 
a  sufficient  rate ;  to  punish  such  of  the  parishioners  as  refuse  to  perform 
their  duty  in  joining  in  the  rate  by  excommunication,  that  is,  since  the 
statute  of  53  G.  3,  c.  127,  by  imprisonment,  and,  under  the  same  penalty, 
to  compel  each  parishioner  to  pay  his  proportion  of  the  church  rate ; 
the  same  power  will  still  remain  with  the  spiritual  court,  notwithstand- 
ing the  decision  of  this  case.  The  extent  and  nature  of  those  powers 
not  being  now  before  us,  it  would  be  at  once  unnecessary  and  improper 
to  give  any  opinion  upon  them.  It  is  sufficient  to  say  that  all  that  we 
decide  by  this  judgment  is  that  the  rate,  as  it  appears  upon  the  face  of 
the  libel,  is  illegal,  as  being  made  without  competent  authority ;  and 
that  a  prohibition  ought  to  go  to  restrain  the  spiritual  court  from  pro- 
ceeding to  enforce  it ;  and  for  these  reasons  we  think  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed.(e) 

(a)  2  RoU.  Abr.  Prohibition,  K.  pL  1. 

(6)  Ibid.  pi.  10. 

(e)  That  the  writ  caUed  the  statute  of  Circumspect^  agatM,  referred  to  so  ft^quently  in 
the  argument  and  judgments  in  the  principal  case,  cannot,  for  historical  purposes,  be 
relied  upon  as  a  statute,  or  even  as  a  document  in  existence  at  the  date  usuaUj  assigned 
to  it  (1285),  is  shown  by  very  cogent  reasoning  in  Prynne's  Records,  vol.  iiL  p.  836  to 
842.  In  the  form  in  which  it  is  printed  in  the  authentic  edition  of  the  statutes,  as  well 
as  in  the  ordinary  ones,  it  is  for  the  most  part  a  repetition  and  abridgment  of  the  statute, 
eaUed  ArticuU  Cleri,  in  the  foUowing  reign  (9  £d.  2),  with  the  addition  of  the  article  on 
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dmrch  repairs.  See  the  eomments  of  the  author  of  a  treatise  in  the  Cotton  MSS.  Cleo- 
patra, F.  2,  to.  467.  Prjnne  is  of  opinion  that  it  was  a  writ  issued  in  pursuance  of  that 
statute ;  and  it  is  remarkable  that  the  form  of  prohibition  called  in  the  Statute  Book 
'*ProhU>itio  formata  de  statuto  Articulorum  cleri,"  and  ascribed,  on  questionable  grounds, 
to  a  much  earlier  period  by  Coke,  in  2  Inst  699,  is  also  addressed  to  the  clergy  of  the 
dioceee  of  Norwieh.  The  suggestion,  howeyer,  of  Barrington  (Observations  on  the 
Statutes,  p.  168),  that  this  writ  is  to  be  referred  to  the  reign  of  Rich.  2,  is  clearly  inadmis- 
sible, inasmuch  as  it  was  cited  as  early  as  19  Ed.  3,  Fitz.  Jurudtction,  pi.  68  (when  it 
was  denied  by  the  court  to  be  a  statute) ;  in  22  Ed.  8,  Lib.  Ass.  pi.  70 ;  and  again  in  26 
Ed.  8,  in  the  petitions  in  parliament,  1  Rot  Pari.  244.  This  supposed  statute,  therefore, 
though  its  authority  as  such  is  not  now  to  be  doubted,  was  probably  a  writ  or  mandate, 
framed  for  the  purpose  of  being  issued  by  the  King  to  his  judges  in  behalf  of  the  spiritual 
courts,  in  or  alter  1316,  and  embodying  what  were  then  supposed  to  be  the  legitimate 
subjects  of  their  jurisdiction.  The  original  is  not  now  to  be  found  in  the  statute,  parlia- 
ment, or  patent  rolls,  or  in  any  other  roll  on  which  ancient  statutes  haye  been  usually 
found  to  be  entered. 

With  regard  to  the  difference  between  the  law  of  England  and  the  general  canon  law  as 
to  the  burthen  of  repair,  it  seems  agreed,  among  the  best  interpreters  of  the  latter  law, 
that,  where  the  canonical  tripartite  distribution  of  church  revenues  originally  prevailed, 
the  incumbent,  though  now  in  the  perception  of  the  whole  tithes,  is  liable  only  to  the 
extent  of  one-third  part  of  them.  "  Hodie  solet  ea  moderatio  circa  decimatores  servari, 
ut  non  nisi  certam  portionem  decimaruni  contribuere  teneantur ;  ne  alias  contingat  ob 
eoclesiamm  ruinas,  ipsos  decimamm  possessores  subito  et  inopinato  ad  egestatem  deduci," 
&c  ;  Van  Espen.  P.  IL  Sec.  IL  Tit  1,  ch.  6,  p.  14.  Where  the  portion,  thus  specifically 
appropriated  to  the  fabric,  is  inadequate,  the  deficiency  is  to  be  supplied  by  the  parish- 
ioners. **  Ea  est  concors  et  communis  interpretum  sententia,  quod  quando  portio  ad  usum 
fabricsB,  deputata,  decimseque  et  fructus  beneficiomm  (dediictis  alimentis),  commode  non 
BofBciunt  ad  ecclesiarum  reparationem  sen  refectionem,  etiam  populus  ad  contributionem 
voeator,"  &€. ;  Peckius,  De  Ecclesiis  Reparandis,  cap.  22,  p.  63  (ed.  1620).  See  also 
Canones  ConciL  Trident  sess.  21,  cap.  7.  If,  therefore,  it  be  assumed  (as,  indeed,  the  law 
of  Scotland  actually  does  assume ;  Diet  of  Decisions,  7913)  that  the  chancel  or  choir  is 
one-third  part  of  the  whole  fabric,  there  may,  perhaps,  be  no  very  wide  difference  between 
the  canon  and  the  English  law.  The  former  charges  the  incumbent  with  the  repair  of 
the  whole  church  to  the  extent  of  one-third  of  his  income,  and  calls  upon  the  parish  for  the 
residue ;  while  the  law  of  England  sequesters  his  whole  income,  if  necessary,  for  the  repair 
of  one-third  of  the  church,  and  charges  the  parish  with  the  repair  of  the  rest.  It  is  true 
that  the  canonical  arrangement  may  in  some  cases  have  the  effect  of  entirely  relieving  the 
pariah  firom  any  contribution ;  on  the  other  hand,  the  benefit  of  the  English  system  is  in 
some  degree  balanced  by  the  charge  of  repairing  the  parsonage  house  and  buildings, 
which  in  other  countries,  where  a  similar  system  prevails,  is  usually  cast  upon  the  parish. 

Sinee  the  decision  in  the  above  case,  a  valuable  collection  of  precedents  in  causes  of 
office  against  churchwardens  and  others  has  been  published  by  W.  H.  Hale,  Archdeacon 
of  Sfiddlesex  (London,  1841).  In  the  preface  the  author  states  his  own  opinion  of  the 
result  in  the  foUovring  terms :  "  I  venture  to  express  the  opinion,  that  the  precedents  here 
published  will  satisfactorily  prove  that  when  the  necessity  of  repairing  a  church,  or  of 
providing  the  neeessaiy  ornaments  for  divine  worship  accoiding  to  the  rites  of  the  Church 
of  England,  has  been  proved  by  presentment  either  in  the  consistory  court  of  the  diocese, 
or  before  the  bishop  or  archdeacon,  or  their  officials  or  surrogates,  at  their  visitations 
judidaUUr  tedentet,  the  ecclesiastical  judge  in  such  ease,  whether  bishop,  archdeacon, 
offieiai,  or  surrogate,  has  power  to  authorise  and  command  the  churchwardens  to  call  a 
■wetiag  of  the  parishioners,  and  at  that  meeting  to  make  a  rate,  or  cause  it  to  be  made, 
with  or  without  the  consent  of  a  migority  of  the  parishioners.'* 
S. 


The  QUEEN  against  SARAH  VIRRIER.— p.  817. 

Pojuy  was  assigned  on  the  foyowing  aTerments  in  evidence  given  by  defendant  1. 
That  A.  promised  Y.  6/.  for  his  vote.  2.  That  A.  gave  V.'s  wife  a  sovereign.  8.  The 
same,  substantially,  as  1.  Evidence  was  given  on  each  assignment  The  judge,  in 
BQSuning  up,  said  that  the  case  raised,  in  effect,  two  pomts;  first,  as  to  the  bribe  given ; 
secondly,  as  to  the  promise.  Dividing  the  ease  in  this  manner,  he  commented  on  the 
fiMta,  sad  stated  that  he  did  not  see  how,  on  the  evidence,  the  defendant  could  be  oon- 
Tieted  on  the  first  point,  but  left  it  to  the  jury  whether  there  was  not  a  strong  case 
on  the  second.  The  jury  (after  retiring)  found  a  verdict  of  Not  guilty  on  the  first 
MsmgnmaU,  for  want  of  sufficient  evidence,  and  guilty  on  the  second  oaHgnmenL  The 
Twdict  was  so  entered.    The  Judge  did  not,  at  &e  time,  make  any  note  of  his  sum- 
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ming  up,  but  did  so  afterwards ;  ^n<\,  havinjr  a  di'«tincl  remembrance  of  it,  and  no  doubt 
of  the  jirry's  intention,  he  (on  summons)  allowed  the  postea  to  be  amended  by  entering 
a  verdict  of  Guilty  on  the  firsi  and  third  assignments,  and  Not  guilty  on  the  second. 

Held,  that  the  amendment  ought  not  to  have  been  made,  there  being  no  note  of  a  judge, 
or  other  document  to  amend  bj'.    Order  rescind^. 

But,  held  that,  where  there  is  such  note  or  other  document,  the  verdict  may,  on  proper 
grounds,  be  amended  in  a  criminal  as  well  as  in  a  civil  case. 

Indictment,  for  perjury,  stated  that  a  committee  of  the  House  of  Commons  had  been  ap- 
pointed to  try  an  election  petition,  which  complained  of  bribery  and  corrupt  promises 
to  voters :  That  before  the  election^  viz.  on  July  6th,  dec..  A.,  and  B.,  and  others,  teent  to 
the  house  of  V^  situate,  dec,  for  the  purpose  of  soliciting  him  to  vote  for  B,  at  the  said  election : 
That  defendant  was  sworn  before  the  committee,  touching  the  premises,  and  it  became 
a  material  question  whether,  at  the  said  time  when  A.  and  B.,  dec.,  so  went  to  the  said 
house,  dfcc,  A.  said  he  would  give  V.  6/. :  That  defendant  falsely  swore  before  the  com- 
mittee touching  the  matters  and  merits  of  the  election  and  the  matter  of  the  petition,  that  before 
the  election  a  canvassing  party  came  to  V.'s  house,  situate,  dec.,  and  A.  and  B.  came  in, 
and  A.  asked  defendant  how  V.  meant  to  vote,  and  being  told  that  he  would  **  g^ive  one 
and  one,"  approved  of  it,  and  said  he  would  give  V.  6i.,  (meaning  that  at  the  said  time 
when  the  said  A,  and  B,  and  the  said  other  persons  so  tcent  as  aforesaid  to  the  houu  of  V.  for 
the  purpose  of  soliciting  him  to  vote  for  B^  A.  said  he  would  give  V.  6/.)  Assignment  of 
perjury,  that  A.  did  not  at  the  said  time  when,  dbc.  (as  in  the  innuendo)  say  that  he 
would  give  V.  6/. 

Held,  on  motion  in  arrest  of  judgment,  that  the  innuendo  sufficiently  referred  to  the  intnv 
ductory  matter  before  stated  to  have  been  the  subject  of  the  material  question,  and  did 
not  enlarge  the  sense  vf  the  words  set  out ;  and  that  the  indictment  was  good. 

The  following  indictment  for  perjury  was  removed  into  this  court  by 
certiorari. 

"Central  Criminal  Court  to  wit.  The  jurors,"  &c.  "That  heretofore, 
to  wit,  on,"  &c.  (21st  November,  1  Vict.,)  "one  Henry  Bush,"  &c.  (nam- 
ing others,)  "  did  present  a  certain  petition  in  writing  to  the  lower  House  of 
Pariiament  of  our  said  Lady  the  Queen,  then  held  at  Westminster,  to  wit,  in 
the  parish  of  St.  Margaret,  Westminster,  in  the  county  of  Middlesex,  di- 
rected to  the  Honourable  Commons  of  Great  Britain  in  parliament  assembled, 
touching  and  concerning  the  election  of  one  Francis  Henry  Fitzhardinge 
Berkeley,  then  lately  before  returned  to  serve  in  the  said  parliament  for  the 
city  and  county  of  Bristol,  thereby  setting  forth,  among  other  things,"  &c. 
The  indictment  stated  the  petition,  which  alleged  that  at  the  time  of  the 
election  the  petitioners  were  electors  for  the  said  city  and  county ;  that  at 
the  said  election  WilUam  Fripp,  Philip  William  Skynner  Miles,  and  the  said 
F.  H.  F.  Berkeley  were  candidates :  "  that  the  said  F.  H.  F.  Berkeley  by 
himself,  his  agents,"  &c.,  "and  by  persons  employed  in  his  behalf,  before 
and  at  and  during  the  time  of  the  said  election,  was  guilty  of  open  and  ex- 
tensive bribery  and  corrupt  practices,  in  order  to  procure  persons,  having  or 
claiming  to  have  a  right  to  vote  at  the  said  election,  to  vote  for  the  said  F. 
H.  F.  Berkeley  at  the  said  election,  and  to  forbear  to  vote  for  the  said  W. 
Fripp,  and  in  order  to  procure  the  said  F.  H.  F.  Berkeley  to  be  returned  to 
serve  in  the  said  parliament,  contrary  to  the  law  and  custom  of  parUament 
anil  the  laws  and  statutes  of  the  realm  enacted  for  the  prevention  of  briber)' 
and  corruption :  that  certain  of  the  agents  and  managers  of  the  said  F.  H.  F. 
Berkeley,  being  also  at  the  time  of  the  said  election  trustees  of  divers  public 
charities  within  the  said  citjr,  and  by  virtue  of  such  office  entitled  to  dispose 
of  the  funds  of  such  charities  according  to  the  respective  trusts,"  &  .,  "be- 
fore, at,  and  during  the  said  election  were  openly  guilty  of  various  corrupt 
acts,  and  employed  undue  influence  and  other  illegal  and  improper  means, 
and  gave  and  caused  to  be  given  divers  sums  of  money,"  &c.,  "  and  made 
and  held  out  divers  promises,  expectations,  and  inducements,  with  respect 
to  the  moneys  proceeding  from  the  said  charities,"  &c.,  "to  several  persons 
having  and  claiming  to  have  a  right  to  vote,  in  order  to  procu*^  them  to 
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rote  at  the  said  election  for  the  said  F.  H.  F.  Berkeley,  and  to  forbear  to 
rote  for  the  said  W.  Fripp,  and  in  order  to  procure  the  said  F.  H.  F.  Berke- 
ley to  be  returned  to  serve  in  the  said  parliament  for  the  city  and  county 
aforesaid :"  that  bribery  and  treating  were  also  practised  at  the  election,  and 
that  the  return  of  the  said  F.  H.  F.  Berkeley  at  the  said  election  was  pro- 
cured by  means  of  such  bribery,  treating,  and  other  illegal  practices :  that 
F.  H.  F.  Berkeley  obtained  a  colourable  majority  over  Fripp,  in  violation 
of  the  rights  of  the  petitioners,  &c.,  whereas  a  majority  of  good  votes  was 
given  and  tendered  in  fevour  of  Fripp,  and  he  ought  to  have  been  returned, 
&c.  And  the  petitioners  prayed  that  the  house  would  declare  Fripp  duly 
elected,  and  Berkeley  not  duly  elected,  and  cause  the  return  to  be  amended 
accordingly,  or  would  grant  such  further  relief,  &c.  The  indictment  then 
proceeded  as  follows. 

"  And  the  jurors,"  &c.  "  That  long  before  and  at  the  time  of  the  saic 
election  there  had  been  and  were  divers  public  charities  within  the  said  city  of 
Bristol,  the  iunds  whereof  were  managed,  distributed,  and  disposed  of  by 
certain  trustees,  and  a  portion  of  which  funds  it  had  been  usual  and  custom- 
ary for  the  said  trustees  to  give  and  dispose  of  to  divers  persons  on  or  about 
the  festival  of  Christmas  in  each  and  every  year ;  and  one  Thomas  Carlisle 
for  a  long  time,  viz."  &c.,  "next  before  the  said  election,  had  been,  and  at 
the  time  of  the  said  election  was,  a  trustee  of  divers  of  the  said  public  chari- 
ties, and  in  such  character  had  the  distribution,  management,  and  disposal 
of  divers  of  the  said  funds,  and  of  divers  portions  thereof,  which  it  had  been 
usual  and  customary  so  to  dispose  of  at  the  said  festival  of  Christmas  a^ 
aforesaid.  And  the  jurors,"  &c.  "  That  shortly  before  the  said  election 
viz.  on  the  6th  d^  of  July  in  the  1st  year  aforesaid,  the  said  T.  Carlisle 
the  said  F.  H.  F.  Berkeley,  and  other  persons,  went  to  the  house  of  William 
\lrrier,  situate  in  Adam  and  Eve  Passage,  in  the  said  city  of  Bristol,  for  the 
purpose  of  soliciting  the  said  W.  Virrier  to  vote  for  the  said  F.  H.  F.  Berke- 
ley at  the  said  election." 

And  the  jurors,"  &c.  "  That  afterwards,  viz.  on  the  15th  day  of  Febru- 
ary in  the  year  aforesaid,  in  the  said  lower  House  of  Parfiament,  viz.  in  the 
said  parish  of  St.  Margaret,"  &c., "  Charles  Wood,  EJsq."  and  others,  (named,) 
"  they  being  members  of  the  said  lower  House  of  Parliament,  were  in  due 
manner  according  to  the  statutes  in  such  case,"  &c.  '^  chosen,  nominated, 
and  sworn  to  be  a  select  committee  to  try  and  determine  the  merits  of  the 
said  election  of  the  said  F.  H.  F.  Berkeley  so  returned,"  &c.,  "and 
to  try  the  matter  of  the  said  petition.  And  the  jurors,"  &c.  "  that  the 
said  persons  so  chosen,  nominated,  and  sworn  as  aforesaid  afterwards,"  viz. 
on,  &c.,  "  at  a  certain  place  adjacent  to  the  House  of  Commons,  viz.  a  cer- 
tain conmiittee  room  situate  in  die  parish,"  &c.,  "  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,  did  in  due  manner  meet  to  try  and  determine 
the  matter  of  the  said  petition." 

"  ^  nd  the  jurors,"  &c.  "  That  Sarah  Virrier,  late  of,"  &c.,  "  the  wife  of 
tho  said  W.  Virrier,  afterwards,  viz.  on,"  &c.  at,  &c..  "  and  within  the  juris- 
diction," &c.,  "  did  appear  as  a  witness  before  the  said  select  committee 
touching  the  matter  of  the  said  petition,  the  said  select  committee  being  then 
and  there  met  to  try  and  determine  the  matter  of  the  said  petition ;  and  the 
said  S.  Virrier  was  then  and  there  duly  sworn  and  did  take  her  corporal 
oath,"  &c.  "  before  the  select  committee  aforesaid,  to  speak  the  truth  of  and 
•  onceming  the  aforesaid  premises,  the  select  committee  aforesaid  then  and 
there  having  competent  and  sufficient  power,"  &c.  "  And  it  then  and  there 
became  and  was  a  material  question,  whether,  ai  the  time  tiforesaidj  when 
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the  said  T.  Cktrlisle^  the  said  F.  H.  F.  Berkeley^  and  the  said  other  personSj 
so  went  to  the  said  huuse  of  the  said  W,  Virrier ^  sUuate  as  aforesaid j  the  said 
T.  Carlisle  said  that  he  would  give  the  said  W.  Virrier  J66  out  of  the  funds 
of  one  of  the  aforesaid  charities  at  Christmas,  whereof  the  said  T.  Carhsle 
was  a  trustee  as  aforesaid,  or  that  he  would  give  him  £^  at  Christmas.  And 
it  then  and  there  became  and  was  a  material  question  whether,  at  the  said 
time  when  the  said  F.  H.  F.  Berkeley  and  the  said  T.  Carlisle  and  other 
persons  so  went  to  the  said  house  of  the  said  W.  Virrier  as  aforesaid,  the 
said  F.  H.  F.  Berkeley  put  a  sovereign  into  the  hand  of  the  said  S.  Virrier, 
and  whether  the  said  T.  Carlisle  told  the  said  S.  Virrier  he  should  not  for- 
it  it  was  in  his  power  to  give  her  husband  the  said  JC6  at  Christmas.  And 
le  said  S.  Virrier,  being  so  sworn  as  aforesaid,  and  not  having,"  &c.,  "  but 
being  moved,"  &c.,  on,  &c.  at,  &c.,  and  within  the  jurisdiction,  &c., "  (m  her 
oath  aforesaid,  falsely,"  &c.,  "  wilfully  and  corruptly,  did  say,  depose,  swear, 
and  give  in  evidence  to  the  select  committee  aforesaid,  touching  the  matters 
and  merits  of  the  said  election^  and  the  matter  of  the  said  petitiony  in  sub- 
stance and  effect  as  follows,  viz.:  that  before  the  said  election  a  canvassing 
party  came  to  her  husband's  house,  situate  in  Adam  and  Eve  Passage,  in 
the  said  city  of  Bristol,  and  Mr.  Berkeley  (meaning  the  said  F.  H.  F.  Berke- 
ley) and  Mr.  Carlisle  (meaning  the  said  T.  Carhsle)  came  into  the  house  of 
the  said  W.  Virrier,  and  Mr.  Carhsle  asked  her  if  she  knew  who  her  hut- 
band  was  going  to  vote  for  at  the  ensuing  election.  That  she  said  she  be- 
he\  ed  he  was  going  to  give  one  and  one,  and  that  Mr.  Carlisle  then  said  he 
would  act  hke  a  sensible  man,  and  ^  I  will  give  him  the  £6  at  Christmas,' 
(thereby  meaning  that,  at  the  said  time  when  the  said  F.  H,  F.  Berkeley  and 
the  said  71  Carlisle  and  the  said  other  persons,  so  went  as  aforesaid  to  the 
house  of  the  said  W.  Virrier  for  the  purpose  of  soliciting  him  to  vote  for  the 
said  f\  H,  F.  Berkeley,  the  said  T.  Carlisle  said  he  would  give  the  said  W. 
Virrier  at  Christmas  £6  from  and  out  of  the  funds  of  one  of  the  aforesaid 
pubUc  charities,  whereof  the  said  T.  Carlisle  was  a  trustee  as  aforesaid.) 
And  Mr.  Berkeley  shook  hands  with  her,  and  put  something  into  her  hand, 
and  told  her  to  give  it  to  her  husband  ;  and  that  it  was  a  soverei^  wrapped 
up  in  some  paper,  (thereby  meaning  that,  at  the  time  when  the  said  F.  H.  F. 
Berkeley  and  the  said  T.  Carhsle  and  other  persons  went  to  and  were  at  the 
said  house  of  the  said  W.  Virrier  as  aforesaid  for  the  purpose  of  sohcitine 
the  said  W.  Virrier  to  vote  for  the  said  F.  H.  F.  Berkeley  at  the  said 
election,  the  said  F.  H.  F.  Berkeley  put  a  sovereign  into  the  hand  of 
the  said  S.  Virrier.)  And  Mr.  Carhsle  told  her  he  should  not  foiget  it 
was  in  his  power  to  give  her  husband  the  £6  at  Christmas ;  it  was  in  his 
power  to  do  so,  and  he  would  not  forget,  (thereby  meaning  that,  at  the  said 
time  when  the  said  F.  H.  F.  Berkeley  and  the  said  T.  Carlisle  and  the  said 
other  persons  so  came  as  aforesaid  to  the  house  of  the  said  W.  Virrier  to  so- 
Ucit  him  to  vote  as  aforesaid,  the  said  T.  Carlisle  told  the  said  S.  Virrier  that 
he  should  not  forget  it  was  in  his  power  to  give  her  husband  £6  out  of  the 
funds  of  one  of  the  said  charities  under  his  control  and  management  as  such 
trustee  as  aforesaid.)  Whereas,  in  truth  and  in  feet,  the  said  T.  Carlisle 
did  not  at  the  said  time  when  the  said  F.  H.  F.  Berkeley,  the  said  T,  Carlisle 
and  other  persons  went  to  the  said  house  of  the  said  W,  Virrier  to  solicit  him 
to  vote  as  (foresaid,  or  during  the  time  when,  on  that  occasion,  they  were  in 
or  at  the  said  house,  say  to  the  said  S.  Virrier  that  he,  the  said  T.  Carlisle, 
would  give  to  the  said  W.  Virrier  the  JE6  at  Christmas,  or  any  sum  of  money, 
from  or  out  of  any  of  the  said  pubUc  charities,  or  any  sum  of  money  whatso- 
ev*»r,  ai  Christmas,  or  at  any  other  time.     And  whereas,  in  truth  and  in  fee*. 
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fhe  said  F.  H.  F.  Beckeley  did  not,  at  the  said  time  when  the  said  F.  H.  F. 
Berkeley,  the  said  T.  Carlisle,  and  the  said  other  persons,  went  to  the  said 
house  of  the  said  W.  Virrier  to  solicit  him  to  vote  as  aforesaid,  or  during 
the  time  when,  on  the  said  occasion,  he  was  at  or  in  the  said  house,  put  a 
sovereign  or  any  other  sum  of  money  into  the  hand  of  the  said  S.  Virrier,  or 
give  to  S.  Virrier  a  sovereign,  or  any  other  sum  of  money  whatsoever.  And 
whereas,  in  truth  and  in  fact,  the  said  T.  Carlisle  did  not  at  that  time  tell  the 
said  S.  Virrier  that  he,  the  said  T.  Carhsle,  should  not  forget  it  w^as  in  his 
power  to  give  her  husband  the  £6  at  Christmas,  or  any  J£6,  from  any  of  the 
said  public  charities,  or  any  other  £6,  or  any  sum  of  money  whatsoever,  at 
Christmas,  or  at  any  other  time,  and  did  not  say  it  was  in  his  power  to  do 
so,  and  that  he  would  not  forget  it.  And  so  the  jurors,"  &c.,  (conclusion  in 
the  usual  form). 
Plea,  Not  guilty. 

The  indictment  was  tried  before  Lord  Denman,  C.  J.,  on  the  last  day  of 
the  sittings  in  Middlesex  after  Michaelmas  term,  December  24th,  1838. 
Evidence  was  given  to  support  the  several  assignments  of  peijury.  The 
lord  chief  justice,  in  siunming  up,  said  that  there  were  three  assignments  of 
peijury,  the  first  and  last  relating  to  the  offer  of  6/.,  the  second  to  the  sup- 
posed gift  of  a  sovereign.  He  observed  that,  as  the  great  question  was 
upon  the  direct  act  of  bribery  imputed,  in  giving  the  sovereign,  the  conve- 
nient mode  of  treating  the  case  would  be  to  consider  that  point  first,  and  in 
the  next  place  the  other  point  (for  that  the  case  substantially  presented  only 
one  other)  as  to  the  6/.  Taking  the  points  in  this  order,  he  said  that,  as  to 
Ac  first,  the  proof  lay  almost  entirely  in  the  evidence  of  one  witness,  and 
therefore  he  did  not  see  how  the  jury  could  convict  of  the  penury  imputed ; 
but  that,  on  the  second,  there  was  a  distinct  contradiction  of  the  defendant's 
testimony  before  the  committee,  by  Carlisle  (who  was  supposed  to  have 
offered  the  6/.)  and  several  other  witnesses ;  and  he  left  it  to  the  jury  to  say, 
whether  there  was  not  a  strong  body  of  evidence  clearly  supporting  Carlisle's 
denial.  The  jury  retired  for  about  two  hours,  and,  at  hadf  past  two  in  the 
morning,  gave  their  verdict,  in  writing,  as  follows.  "  The  juiy  have  had 
much  difficulty,  from  the  conflicting  evidence,  in  coming  to  their  verdict. 
They  find  the  defendant  Not  guilty  on  the  first  assignrnent  of  perjury  j  firom  want 
of  sufficient  evidence ;  and  guilty  on  the  second  assignmmt.^^  The  officer  of 
the  court  entered  a  verdict  of  Not  guilty  on  the  first  assignment  of  perjury, 
and  Guilty  on  the  second.  The  juiy  said  nothing  as  to  the  third  assignment. 
The  lorn  chief  justice  was  afterwards  applied  to  on  behalf  of  the  prose- 
cutor to  direct  that  a  verdict  of  Guilty  should  be  entered  on  the  first  and 
third  assignments  and  Not  guilty  on  the  second,  according  to  the  presumed 
intention  of  the  jury.  His  lordship  refiised  to  interfere,  except  on  smn- 
mons ;  but,  a  summons  being  taken  out,  he,  on  hearing,  ordered  the  amend- 
ment as  prayed. 

Stephen^  Seijt.,  in  Hilary  term,  (January  28th,)  1839,  moved  for  a  rule  to 
show  cause  why  the  order  should  not  be  rescinded,  on  the  ground,  that,  in 
a  criminal  case  at  least,  the  jud^  had  no  authority,  on  a  suggestion  that  the 
juiy  intended  that  which  they  did  not  express,  to  alter  the  verdict  delivered 
and  taken  down  by  the  officer.  He  referred  to  Com.  Disf.  Amendmenty  (P), 
Rex  V.  Keaty  1  Salk.  47 ;  BoWs  Case,  1  Salk.  53 ;  Mller  v.  Trets,  1  Ld. 
Ray.  324 ;  Speiuxr  v.  Goter,  1  H.  Bl.  78 ;  Rex  v.  Woodfall,  5  Bur.  2661 : 
and  he  put  in  affidavits  as  to  the  manner  in  which  the  lord  chief  justice 
sommea  up  the  case  and  the  jury  gave  their  verdict. 
He  also  moved  in  arrest  of  judgment  on  the  following  ground.     The  in- 
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dictment  states  that,  before  the  election,  viz.,  on  July  6th,  Carlisle,  Berkeley, 
and  others,  went  to  William  Virrier's  house  for  the  purposes  of  soliciting  hijm 
to  vote  for  Berkeley ;  and  that  it  became  a  material  question  before  the  com- 
mittee, whether  at  the  time  aforesaid,  when  Carlisle,  &c.,  so  went  to  the 
said  house,  CarUsle  said  that  he  would  give  W.  Virrier  6/.  Then  the  de- 
iendant  is  alleged  to  have  sworn  that,  "  before  the  said  election,"  a  canvass- 
ing party  came  to  her  husband's  house,  and  Berkeley  and  Carlisle  came  in, 
and  (after  other  conversation)  Carlisle  said,  "  I  will  give  him  61,  at  Christ- 
mas ;"  to  which  an  innuendo  is  added,  "  thereby  meaning  that,  at  the  scda 
time  when  the  said  F.  H.  F.  Berkeley,  and  the  said  T.  Carlisle,  and  the  said 
other  persons,  so  went  as  aforesaid  to  the  house  of  the  said  W.  Virrier ^ar  the 
purpose  of  soliciting  him  to  vote  for  the  said  F.  H.  F.  Berkeley ^  the  said  T. 
Carlisle  said  he  would  give  the  said  W.  Virrier,  at  Christmas  6/.,  fitc." 
And  the  assignment  of  perjury  is,  in  substance,  that  Carlisle  did  not  at  the 
said  time  when  the  said  F.  H.  F.  Berkeley,  the  said  T.  Carlisle,  and  the  said 
other  persons  went  to  the  said  house  of  the  said  W.  Virrier  to  solicit  him  to 
vote  as  aforesaid,  or  during  the  time  when,  on  that  occasion^  the^-  were  in  or 
at  the  said  house,  say  to  S.  Virrier  that  he  would  give  W.  Vimer  6/.  The 
material  question  is  stated  to  be,  whether  Carlisle  used  the  words  on  a  par- 
ticular occasion,  which  is  laid  on  a  certain  day ;  the  contradiction  in  the 
assignment  of  perjury  is,  that  Carlisle  did  not  use  the  words  on  that  occa- 
sion :  but  the  defendant's  evidence,  on  which  the  indictment  is  grounded,  is 
only  that,  "  before  the  election,"  a  canvassing  party,  of  which  Carlisle  was 
one,  came  to  the  house,  and  he  used  the  words.  That  this  was  the  occa- 
sion on  which  the  speaking  of  them  is  said  to  have  been  material,  and  is 
denied,  appears  neither  from  the  evidence  said  to  have  been  given  by  the 
defendant,  nor  from  any  other  part  of  the  indictment,  except  the  innuendo. 
The  averment  of  materiality  may  refer  to  one  occasion,  the  evidence  to 
another  occasion  of  the  same  kind.  And  the  innuendo  will  not  aid,  because 
an  innuendo  can  only  explain,  and  cannot  supply  the  place  of  a  substantial 
averment :  Rex  v.  Marsden^  4  M.  &  S.  164 ;  Hawkes  v.  Hawkey ^  8  East,  427. 
The  objection  extends  to  all  the  assignments  of  perjury. 

Lord  Denman,  C.  J.,  described  the  manner  in  which  he  had  left  the  case 
to  the  jury,  as  it  is  stated  in  substance  above.  His  lordship  said  he  had 
no  doubt  at  the  time  that  the  jury,  when  considering  the  case,  had  under- 
stood and  adopted  his  distribution  of  it,  and  meant  to  give  their  verdict  upon 
the  actual  bribery  as  the  first  question,  and  the  promises  as  the  second.  He 
added  that  this  was  now  also  his  clear  opinion,  because,  if  the  jury  had  not 
so  intended,  they  would  not  have  omitted  to  notice  the  third  assignment  of 
perjury  on  the  record.  And  that  he  had  not,  on  the  night  of  the  trial,  made 
any  note  of  the  manner  in  which  he  left  the  case  to  them,  but  had  done  so 
afterwards. 

A  rule  nisi  was  granted  on  both  points. 

Crowderj  Adolphus^  and  Chambers  showed  cause  in  this  term,  June  4th. 
First,  as  to  the  indictment.  It  is  objected  that  the  innuendo  is  employed  to 
supply  a  material  defect  in  the  previous  averments.  But  there  is  no  such 
defect.  The  indictment  sets  out  the  complamts  of  the  petition,  and  then 
alleges  that,  before  the  election,  Carlisle  had  been  to  W.  Virrier's  house,  foi 
the  purpose  of  solicitinjr  him  to  vote  for  Berkeley.  It  then  states  that  the 
defendant  was  sworn  before  the  committee  to  speak  the  truth  "  concerning 
the  afqresaid  premises ;"  and,  being  so  sworn,  deposed  "  touching  the  mat- 
ters and  merits  of  the  said  election,  and  the  matter  of  the  said  petition," 
that,  before  the  election,  a  canvassing  party  came  to  W.  Virrier's  house,  and 
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that  Carlisle  came  in,  and  promised  to  give  W.  Vinier  6/.  at  Christmazs. 
Here  is  no  defect  to  be  supplied,  nor  sense  of  words  to.  be  enlarged;  nor 
does  the  innuendo  introduce  any  fact.  The  language  ascribed  to  the  de- 
fendant refers  to  an  interview  with  Carlisle  before  the  election ;  such  an 
interview,  and  only  one,  is  previously  mentioned  in  the  indictment ;  and  ii 
is  part  of  the  '^matters  and  merits  of  the  said  election,  and  the  matter  of 
the  said  petition."  No  additional  fact  is  wanted ;  and  the  innuendo  merely 
connects  the  speech  with  the  time  which  was  mentioned  before.  It  performs 
the  proper  function  of  an  innuendo,  namely,  (as  De  Grey,  C.  J.,  lays  aown 
in  Rex  v.  Home,  2  Cowp.  672, 684,)  to  explain  a  subject-matter  sufficiently 
expressed  already.  In  Rex  v.  MarsdeUj  4  M.  &  S.  164,  there  was  no  aver- 
ment that  the  libel  was  pubhshed  of  and  concerning  the  prosecutor,  nor  did 
the  hbel  itself  show  it ;  and  the  innuendo  was  required  to  supply  that  defect. 
In  Hcnokes  v.  Hawkey y  8  East,  427,  the  innuendo  had  the  same  fault ;  it 
enlarged  the  sense  of  tiie  words:  if  it  was  rejected,  there  remained  no  cause 
of  action.  In  Rex  v.  Griepej  1  Ld.  Ray.  256,  which  may  be  reUed  upon 
for  the  defendant,  there  was  no  prefatory  matter  to  introduce  the  innuendo ; 
had  that  been  otherwise,  the  judges  aomit  that  the  innuendo  would  have 
oeen  good.  The  observations  of  Holt,  C.  J.,  there  apply  to  the  present 
case.  Rex  v.  JVTcAo//,  1  B.  &  Ad.  21,  (20  E.  C.  L.  R.  336,)  is  not  in  point : 
the  innuendo  was  wanted,  there,  to  connect  the  fact  sworn  to  with  the  occa- 
sion of  an  arrest  mentioned  in  die  inducement;  and  it  did  not  supply  that 
connection.  In  Rex  v.  Ayktty  1  T.  R.  63,  an  innuendo  explaining  the 
words  ^^  at  home,"  by  the  words,  '^  at  his  said  house,  situate  in  the  Hay- 
market  aforesaid,"  was  held  good,  there  being  (as  here)  a  sufficient  prefatory 
statement.  And  that  statement,  as  in  the  present  case,  formed  part  of  the 
averment  of  materiality.  The  prefatory  matter  is  so  introduced  in  several 
of  the  precedents  in  2  Chitt.  Crim.  Law,  pp.  353,.  358,  360.  The  technical 
rules  laid  down,  in  actions  of  slander,  as  to  an  introductory  averment  of  a 
colloquium  "  of  and  concerning,"  &c.,  do  not  apply  to  the  case  of  perjury. 
To  sustain  the  present  objection,  it  must  be  presumed  that  there  were  more 
times  than  one  at  which  Carlisle,  Berkeley,  and  other  persons  went  to  W. 
Virrier's  house  to  solicit  his  vote  for  Berkeley  at  this  election.  But  the  Court 
will  not  make  suAi  an  assumption.  The  law,  and  many  authorities,  as  to 
the  office  of  an  innuendo,  are  stated  in  note  (4)  to  Craft  v.  BoiUy  1  Wms, 
Saund.  243. 

Then  as  to  the  amendment.  There  is  no  doubt  that  the  verdict,  as  it  now 
stands,  expresses  the  meaning  of  the  jury.  They,  in  their  finding,  used 
technical  words  erroneously ;  and  the  lord  chief  justice  has  properly  corrected 
these.  It  is  clear  that,  it  the  verdict  had  been  equivocal,  it  might  have 
been  explained ;  or,  if  incorrectly  taken  down,  it  might  have  been  rec- 
tified by  a  note  of  the  judge  or  officer  of  the  court ;  and  this  is,  virtually, 
the  same  case.  There  is  no  hardship ;  for  the  jury  were  not  obliged  to  find 
specially:  if  they  thought  any  one  assignment  of  perjury  made  out,  they 
might  have  found  a  venlict  of  guilty ;  and  to  that  no  objection  could  have 
been  taken. 

As  to  the  authorities.  In  Com.  Dicr.,  Amendment^  (P,)  it  is  said  that  the 
Terdict  shall  not  be  amended  in  a  criminal  case:  (2 C.  1)  of  the  same  title 
is  referred  to ;  and  there  Rex  v.  Keaiy  1  Salk.  47,  and  BoWs  Case^  1  Salk. 
53,  are  cited ;  where  it  is  laid  down  that  a  verdict  may  be  amended  by  the 
ii4>tes  of  the  clerk  of  assize,  but  this  in  civil,  not  in  criminal,  cases.  The 
law  appears  to  be  so  stated  by  Holt,  C.  J.,  in  Rex  v.  Keai^  in  Salkeld :  but 
the  case  was  one  of  felony ;  and  in  the  reports  of  it  by  Lord  Raymond,  vol.  1. 
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138,  Skinnei,  vol.  1,  666,  and  Comberbach,  406,  the  dictum  is,  that  a  spe- 
cial verdict  cannot  be  amended  by  the  notes  in  felony.  The  verdict  has, 
however,  been  amended  from  minutes,  even  in  a  case  of  felony,  (a)  ARUer 
V.  TretSj  1  Ld.  Ray.  324,  is  applicable  only  on  the  supposition  that  the  jury 
omitted  to  find  as  to  one  assignment  of  perjury :  but  they  clearly  meant  to 
find  on  both  the  questions  submitted  to  them ;  and  these  comprised  all  the 
assignments.  The  finding  was  complete  in  substance,  but  wrongly  entered. 
In  Spencer  v.  CroteTy  1  H.  Bl.  78,  the  judge  directed  die  jury  to  find  for  the 
plaintiff  on  all  the  counts  but  one,  which  was  not  supported,  and  on  that  for 
the  defendant;  but  they  found  a  general  verdict  for  the  plaintiff:  and,  on 
motion  to  enter  the  verdict  on  some  counts  only,  according  to  the  judge's 
notes,  the  Court  of  Common  Pleas  said,  "  they  could  not  alter  a  verdict, 
unless  it  clearly  appeared  on  the  face  of  it,  that  the  alteration  would  be 
ag^reeable  to  the  intention  of  the  jury;  and  that  the  proper  remedy  in 
tms  case  was  a  new  trial."  That  case  differs  from  this,  because  here  it 
is  evident  that  the  jury  meant  to  find  according  to  the  judge's  direc- 
tion ;  which,  in  Spencer  v.  Chier^  was  not  clear.  And  reference  is  there 
made  in  a  note  (note  a,  p.  79^  Sd  ed.)  to  Williams  v.  Breedan^  1  B.  &  P. 
329,  where  the  declaration  contained  a  bad  count  for  cutting  down 
wood,  and  a  good  one  for  carrying  it  away :  evidence  was  given  on  both ; 
and  a  verdict  was  found  with  general  damages :  but,  it  appearing  that  the 
damages  were  compounded  of  the  several  sums  for  which  the  parcels  of  wood 
were  sold,  the  Court  of  Common  Pleas  held  that  they  might  consider  the  case 
as  if  a  verdict  had  been  found  for  the  plaintiff  on  the  second  count  only,  and 
that  the  judge  might  amend  the  postea ;  and  a  rule  for  arrestmg  the  judg- 
ment was  discharged.  [Patteson,  J.,  That  is  a  verv  odd  case.  Lord 
Denman,  C.  J.  We  decided  differently  in  a  case,  tried  by  Park,  J.,  which 
came  before  us  last  year,  (b)  The  general  object  of  an  application  to  amend 
is  to  make  the  verdict  conformable  to  the  evidence,  not  the  summing  up : 
and,  where  there  has  been  evidence  tending  two  different  ways,  it  is  difficult 
to  say  that  an  amendment  ought  to  be  made.]  As  to  the  supposed  distinc- 
tion between  civil  and  criminal  cases ;  in  Regina  v.  Tucking  1  Salk.  50, 
Holt,  C.  J.,  Powell  and  Powys,  Js.,  held  that  "  Whatever  at  common  law 
might  be  amended  in  civil  cases,  was  at  common  law  amendable  in  criminal ; 
and  so  it  is  at  this  day."  The  same  doctrine  is  laid  down  in  note  (1)  to  Faulk' 
ner^s  Case^  1  Wms.  Saund.  250  d,  and  is  supported  by  examples  in  2  Vin. 
Abr.  392—397,  Amendment^  (T.  a),  particularly  pi.  23, 25.  In  Eddowes  v. 
HapkinSj  1  Doug.  376,  Liord  Mansfield  said,  '^  It  was  impossible  to  believe 
there  was  such  an  absurdity  in  the  law,  as  that  a  mere  mistake  of  the  officer 
should  be  without  a  remedy,  and  that  neither  the  judge  nor  jury  could  possi- 
bly have  proceeded  on  what  there  was  no  evidence  of  before  diem :  and  he 
mentioned  a  case  of  one  Gibson  who  had  been  tried  for  robbing  Mr.  Francis, 
and  convicted,  and  a  mistake  being  discovered  in  the  verdict,  upon  consul- 
tation with  all  the  judges  at  his  chamber^?,  it  was  corrected  firom  minutes 
signed  by  the  jury,  and  the  prisoner  executed."  And  in  Odin^ton  v.  Darby j 
2  Bulst.  35,  lELVERTON,  J.,  citcs  an  instance  in  which  an  mdictment  for 
felony  was  amended  afler  conviction,  (two  being  convicted  where  the  "  indict- 
ment was  in  the  singular  number,")  and  the  parties  were  executed.  In  4 
Hawk.  P.  C.  463, 7th  ed.,  book  2,  c.  47,  note  (2),  it  is  said,  "If  the  verdict 
do  not  sufficiently  ascertain  the  fact,  a  venire  Jhcias  de  novo  ought  to  issue. 
Skin.  667 ;  Lord  Raymond,  1521.   For  a  special  verdict  cannot  be  amended 

(a)  See  post 

(6)  See  Empmm  v.  Griffin,  11  A.  &  E.  186,  (3tf  E.  C.  L.  R.  43.) 
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in  capital  cases,  per  Lord  Holt.  Lord  Raymond,  141.  Yet  in  the  case  of 
Sarah  Hazel,  L^rd  Mansfield  said  it  might,  if  there  were  minutes  amended 
it  by,  MS.  Easter,  24  G.  3,  and  in  forgeir  a  special  verdict  was  amendod 
because  the  &ult  was  committed  by  the  defendant,  Strange,  844."  In  Han- 
key  v.  SmUhj  Barnes,  449,  the  postea  was  amended,  on  the  judge^s  report, 
by  entering  the  verdict  on  the  third  instead  of  the  first  count,  in  a  qui  tam 
action.  So,  on  an  information  in  the  Exchequer,  a  special  venlict  was 
amended  by  minutes,  after  argument ;  AUomey- General  v.  WJdte^  Bunb.  283. 
The  authority  of  the  courts  to  amend  in  furtherance  of  justice  is  asserted  in 
very  large  tenns  by  Lord  Kenton,  in  Bex  v.  The  Mayor ^  ifc.  of  Grampoundy 
7  T.  R.  699.  In  Ax  v.  Wood/all,  5  Burr.  2661,  the  object  of  the  proposed 
amendment  was  not  to  meet  any  ascertained  intention  of  the  jury,  but  to  ob- 
viate a  difficulty  which  they,  as  it  seems,  had  intentionally  raised  by  theii 
verdict.  In  a  civil  case,  the  verdict  has  been  amended  by  the  judge's  notes 
as  to  the  amount  of  damages;  Mwcombe  v.  GreeHj  2  Stra.  1197:  and  in 
EUoi  y.  Skyppj  Cro.  Car.  338,  it  was  amended  (so  as  to  defeat  a  motion  in 
arrest  of  judgment)  by  the  judge's  recollection,  {a)  In  Ernest  v.  Browrij 
4  New  Ca.  162,  the  plaintiff  proceeded  upon  two  counts :  as  to  one,  Tindal, 
C.  J.,  left  it  to  the  jury  to  say,  on  conflicting  evidence,  whether  the  plaintiff 
was  entitled  to  any  thine ;  as  to  the  other,  he  told  them  that,  upon  the  plead- 
infi;8,  the  plaintiff  must  have  a  verdict  for  Is^  at  least.  The  jury  gave  a  gene- 
lal  verdict  for  1*.  The  master,  on  taxation,  refused  the  plaintiff  costs  of 
the  first  count;  and,  on  motion  for  a  review,. the  defendant's  counsel  urged 
that  the  entry  of  the  verdict  as  it  stood  was  a  mistake  which  the  Court  would 
correct;  and,  such  correction  being  made,  th€"  taxation  was  right.  Tindal, 
C.  J.,  said,  "  It  is  the  ordinary  practice,  when  any  mistake  has  arisen  at  the 
trial,  to  apply  to  the  judge  to  say  by  reference  to  his  notes  on  what  counts 
the  verdict  is  to  be  entered.  I  ^ould  have  had  no  hesitation  at  the  time, 
and  I  cannot  entertain  a  doubt  now,  upon  referring  to  my  notes,  that  the  in- 
tention of  the  jury  was  to  have  given  a  verdict  for  1*.  on  the  count  as  to 
which  I  60  directed  them."  And  the  Court  ordered  the  rule  to  be  suspend- 
ed, that  the  defendant  might  apply  for  an  amendment  of  the  postea.  If  the 
amendment  may  be  made  from  the  judge's  notes,  there  is  no  reason  that  it 
should  not  be  made  fiom  his  clear  remembrance.  In  either  case  &e  certain 
knowledge  of  the  judge  is  relied  upon ;  whence  the  certainty  is  derived  can 
make  no  difference. 

Thesiger^  contr^.  As  to  the  arrest  of  judgment.  It  must  appear  clearly  by 
the  indictment,  both  that  a  certain  fact  was  material,  and  that  the  evidence 
on  which  perjury  is  assigned  had  reference  to  that  fact.  Here  it  is  alleged 
to  have  been  a  material  question,  whether  certain  words  were  used  on  a  par- 
ticular occasion,  when  Carlisle  and  others  went  to  Virrier's  house  to  solicit 
his  vote ;  the  indictment  having  before  stated  that  on  that  occasion  (July  6th) 
Carlisle  and  others  did  go  to  Virrier's  house  for  that  purpose.  Then  it  is  said 
that  the  defendant  swore  "  touching  the  matters  and  merits  of  the  said  elec- 
tion and  the  matter  of  the  said  petition."  That  does  not  show  that  her  evi- 
dence related  to  the  material  time  before  mentioned.  Nor  does  her  evidence, 
as  set  out,  identify  the  occasion,  without  the  help  of  the  innuendo.     That 

(a)  The  action  was  for  rents  of  freehold  and  copyhold  lands  held  at  different  annual 
sams.  The  verdict  was  entered  for  parcel  of  the  whole  sum  demanded,  without  a  specific 
application  of  it  to  either  rent.  A  motion  wa-  made  in  arrest  of  judgment  **  But  be- 
cause that  this  issue  was  tried  before  Justice  Berkeley,  and  he  well  remembered,  that  the 
jury  found  for  the  copyhold  rent  for  the  defendant,  and  for  the  freehold  rent  for  the  plaia- 
tiff;  therefore  it  was  ordered,  that  the  return  of  the  postea  should  be  amended  accordingly : 
and  that  then  the  plaintiff  should  have  his  judgment*'    Cro.  Car.  338. 
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innuendo,  therefore,  does  more  than  explain :  it  supplies  that  which  makes 
the  evidence  material.  It  is  asked  whether  the  Court  will  presume  two  oc- 
casions on  which  the  same  thing  happened ;  but  that  is  not  the  question.  It 
Ues  upon  the  prosecutor  to  tie  up  his  averments,  so  that  they  must  neces- 
sarily refer  to  the  time  which  he  has  selected  as  material ;  and  the  question 
is,  whether  he  has  done  so.  If  he  has  not,  and  the  direct  allegations  of  the  in- 
dictment are  therefore  defective,  the  innuendo  will  not  make  them  good.  The 
case  is  the  same  in  principle  with  Hawkes  v.  Hawkey^  8  East,  427,  and 
Rex  V.  Marsden^  4  M.  &  S.  164,  where  the  averment  of  a  colloquium  "  of 
and  concerning,"  &c.,  had  been  omitted,  and  the  attempt  was  to  supply  its 
place  by  an  innuendo.  Lord  Ellenbobocjgh  said  in  the  latter  case,  "  li  by 
inevitable  construction  it  appeared  -that  no  other  person  could  be  intended 
but  W.  S.,  I  should  have  been  inclined  to  sustain  this  indictment,  but  I 
cannot  say  that  it  does  so  appear :"  and  the  judgment  was  arrested.  Rex  v. 
Griepe,  1  Ld.  Ray.  256,  shows  both  that  the  innuendo  is  bad,  and  that  it 
cannot  be  rejected,  because  there  is  not  sufficient  certainty  without  it,  and 
because  the  assignment  of  perjury  refers  immediately  to  it.  In  Rex  v.JlyleUj 
1  T.  R.  63,  the  material  question  was,  whether  Aylett  had  or  had  not  been 
at  home  before  he  was. arrested ;  that "  home  "  meant  "  his  said  house  situate 
in  the  Haymarket,"  as  the  innuendo  stated,  was  quite  unimportant.  Bay- 
ley,  J.,  says  in  Rex  v.  MchoU,  1  B.  &  Ad.  21,  (20  E.  C.  L.  R.  336,) 
"An  indictment  must  be  good  without  the  help  of  arg^mient  or  inference. 
In  the  case  of  perjury  the  indictment  must  show,  either  by  a  statement  of 
the  proceedings,  or  by  other  avennents,  that  the  question  to  which  the  offence 
related  was  material."  "  It  S  contended  that  the  inquiry  to  which  part  of 
the  evidence  was  an  answer,  would  not  have  been  relevant  if  applicable  to 
any  other  matter  and  occasion  than  those  now  in  question  ;  but  we  know 
nothing  of  the  merits  of  the  case  except  from  the  indictment"  And  Little- 
dale,  J.,  sa3rs,  "The  evidence  is  in  no  way  connected  with  the  materia) 
subject  of  inquiry."  He  observes  that  the  innuendo  in  question  does  not 
apply  the  words  to  the  occasion  of  an  arrest,  which  is  before  alleged  to  have 
been  material,  and  that  "  without  innuendoes  no  reference  to  the  arrest  ap- 

Eears."  [Patteson,  J.  The  court  do  not  say  that,  if  the  innuendo  had 
een  "  meaning  that  on  the  occasion  of  the  said  arrest y^^  &c.,  it  would  not 
have  been  sufficient.]  It  ought  to  appear  as  a  substantive  and  distinct  aver- 
ment that  the  evidence  was  upon  the  point  material  to  the  cause.  The  in- 
dictment here  should  have  stated  that  the  defendant  gave  evidence,  not  only 
touching  the  matters  and  merits  of  the  election  and  petitwn,  but  touching  tfU 
said  occasion  when  the  said  T.  Carlisle,  &c.,  went  to  the  said  house  of  W. 
Virrier,  &c.,  for  the  purpose,  &c.  In  Regina  v.  Bowles^  Cro.  Eliz.  428,  an 
indictment  for  perjury  alleged  that  there  was  a  suit  in  Chancery  between  M. 
and  H.  for  the  manor  of  Staverton  in  Devon,  and  that  (on  a  commission 
thereupon  awarded  to  examine  witnesses)  defendant  swore  falsely  that  "  the 
deed  of  the  feoffment  of  the  manor  {manerium  pradictum  innuendo)  was  de- 
livered as  an  escrow."  It  was  objected  that  the  materiality  did  not  appear, 
unless  it  were  shown  that  the  oath  concerned  the  manor  in  question :  and  the 
Court  held  that  the  indictment  was  bad  on  this  ground,  and  that  the  innuendo 
did  not  help  it ;  "  for  a  man  shall  not  be  punished  as  a  perjurer  by  an  innu- 
endo." [Patteson,  J.  The  court  thought  there  was  not  a  sufficient  intro- 
ductory averment]  Goldstein  v.  FosSy  6  B.  &  C.  154,  (13  E.  C.  L.  R.  128,) 
shows  the  limits  of  an  innuendo,  and  how  it  ought  to  be  supported  by  the 
introductory  statement. 

On  the  question  as  to  amendment,  he  was  stopped  by  the  court 
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Lord  Denman,  C.  J.  I  was  of  opinion  that  the  judge  must  have  power, 
in  a  case  like  this,  to  amend  by  his  recollection  ;  and  it  is  clear  that  in  the 
present  instance  the  amendment  was  one  which  might  be  made,  according 
lo  the  truth  of  the  facts.  But,  on  consideration,  we  think  that  die  practice 
of  so  amending  would  be  such  a  dangerous  one  that,  as  a  general  rule  of 
discretion,  the  Court  ought  to  decide  against  introducing  it.  In  almost  all 
the  cases  of  amendment  there  has  been  a  written  •  document  to  amend  bj , 
and  a  misprision,  which  was  corrected  by  that.  But,  if  reference  is  made 
to  the  recollection  of  the  judge  as  an  individual,  an  unlimited  number  of 
affidavits  from  other  persons  will  be  let  in,  stating  what  passed  according  to 
their  impression,  (a)  I  have  no  doubt  here ;  but,  on  account  of  the  great 
danger  and  abuse  which  might  result  from  amending  under  such  circimi- 
stances,  in  cases  which  may  be  supposed,  we  think  the  order  ought  not  to  be 
sustained.  Therefore,  if  we  hold  tiie  indictment  to  be  a  good  one,  the  ver 
diet  must  stand. 

LrrTLEDALE,  J.  In  Viner's  Abridgment  (J)  there  are  a  great  many  in- 
stances of  amendments  in  criminal  cases.  The  rule  must  be  absolute  on 
this  point, 

Patteson,  J.  As  to  the  distinction  taken  between  criminal  and  civil 
cases,  I  have  no  doubt  that  the  verdict  in  a  criminal  case  might  be  amended 
by  the  judge's  notes,  if  the  court  could  see  by  them,  and  by  the  record,  how 
it  ought  to  be  entered. 

Williams,  J.,  concurred. 

As  to  the  motion  in  arrest  of  judgment, 
Cur.  adv.  vuU. 

Lord  Dekman,  C.  J.,  on  a  subsequent  day  of  the  term,  (June  16th,)  de- 
lirered  the  judgment  of  the  court. 

This  was  an  indictment  against  the  defendant  for  perjury,  alleged  to  have 
been  committed  on  the  trial  of  a  petition,  before  a  Committee  of  the  House 
of  Commons,  complaining  of  the  undue  return  of  Mr.  Berkeley  as  member 
of  Parliament  for  the  city  of  Bristol ;  the  said  petition  stating,  in  substance,  that 
the  said  Mr.  Berkeley  was  guilty  of  bribery,  by  himself  and  his  agents,  at  the 
election,  and,  particularly,  of  the  corrupt  application  of  certain  charitable  funds 
by  his  agents  to  procure  his  return.  The  indictment  then  states  that,  shortly 
before  the  said  election,  to  wit,  on  the  6th  July,  in  the  1st  vear,  &c.,  the 
said  Mr.  Berkeley,  with  other  persons,  went  to  the  house  of  one  William 
Virrier  to  solicit  his  vote  for  Mr.  Berkeley ;  that  a  committee  was  duly  ap- 
pointed to  try  the  matter  of  the  said  petition,  and  that  the  defendant  (wife  of 
the  said  W.  Virrier)  appeared  as  a  witness  before  the  said  committee :  and 
that  it  became  and  was  a  material  question,  whether  at  the  said  time^  when 
Mr.  Berkeley  and  the  said  other  persons  went  to  the  house  of  the  said  W. 
Virrier,  one  Thomas  Carlisle  said  that  he  would  give  the  said  W.  Virrier  6/. 
out  of  the  funds  of  one  of  the  said  charities  at  Christmas  following,  and 
whether,  at  tJie  said  Hmej  the  said  Mr.  Berkeley  put  a  sovereign  into  the  hand 
of  the  defendant,  and  also  whether  the  said  Thomas  Carlisle  said  "he  should 
not  forget  it  was  in  his  power  to  give  her  husband  the  said  6/.  at  Christmas." 
The  indictment  proceeds  to  state  that  the  defendant  swore  before  the  gaid  com- 
mittee, touching  the  matters  and  merits  of  the  said  election,  and  the  matter 

(a)  Where  the  judge  reports  that  which  passed  on  the  trial  from  his  own  note,  the 
court  will  not  receive  affidavits  on  the  same  point;  Everett  v.  YouelUf  4  B.  &  Ad.  681, 
(M  E.  C.  L.  R.  141 ;)  Rex  v.  Grant,  6  B.  &  Ad.  1081.  (27  E.  C.  L.  R.  272.)  And  see  Van 
^yrtl  T.  Hunter,  3  A.  ^t  £.  243,  (30  E.  C.  L.  R  87;)  Serjeant  v.  Chufy,  6  A.  ^t  E.  354,  ;31 
E.  C.  L.  R.  366.) 

(6)  See  Vin.  Ab.  392,  Jmendmeni,  (T.  a.)     And  lb.  289,  (A). 

P  2 
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of  tlie  said  petition,  in  substance  and  effect,  that  a  canvassing  party  came  to 
her  husband's  house,  and  that  the  ^d  Thomas  CarUsIe  said  (amongst  other 
things)  that  he  would  give  him  (the  said  W.  Virrier)  the  6/.  at  Christmas, 
{thereby  meaning  thaty  at  the  scad  time  when  the  sidd  Mr,  Berkeley  and 
Thomas  Carlisle  and  other  persons  so  went  as  aforesaid  to  the  house  of  the 
said  W,  Virrier y  Vie  said  Thomas  Carlisle  said  he  would  gioe  the  soul  W. 
Virrier  61.  out  of  the  fiends  of  one  of  the  said  public  charities  whereof  Vie 
said  Thomas  Carlisle  was  trustee.)  The  indictment  also  states  that  defend- 
ant swore  that  Mr.  Berkeley  put  a  sovereign  into  her  hand,  and  told  her  to 
give  it  to  her  husband,  with  a  like  innuendo,  pointing  the  time  to  the  said 
visit  on  the  6th  of  July;  and  that  she  further  swore  that  Mr.  Carlisle  told 
her  he  should  not  forget  it  was  in  his  power  to  give  her  husband  6/.  at 
Christmas,  with  a  like  innuendo ;  and  upon  that  evidence  the  perjury  was 
assi^ed.  \ 

Upon  this  indictment  a  motion  has  been  made  to  arrest  the  judgment, 
upon  two  objections.  1st.  That  the  allegation  of  the  oath  having  been 
taken  ^^  touching  the  matters  and  merits  of  the  said  election,  and  the  matter 
of  the  said  petition,"  did  not  sufficiently  point  to  the  matter  whereupon  the 
defendant  was  alleged  to  have  given  evidence :  and,  2dly,  That  there  was 
nothing  to  fix  the  alleged  gift  and  promise  of  money  to  the  said  visit  on  the 
6th  of  July. 

We  think,  however,  that  neither  objection  is  sustainable.  As  to  the  first, 
it  does  sufficiendy  appear  that  a  competent  trial  was  had,  that  a  material 

auestion  arose  as  to  the  existence  of  certain  facts,  to  which  the  defendant 
eposed,  and  was  therein  guilty  of  perjury.  Now,  although  it  is  certainly 
true  that  the  averment  statmg  the  oath  to  have  been  "  touching  ai>d  concern- 
ing the  matters  and  merits  of  the  said  election,  and  the  matter  of  the  said 
petition,"  does  not  directly  refer  to  what  are  alleged  to  be  the  material  ques- 
tions which  arose,  yet,  where  it  does  sufficiendy  appear,  both  by  averment 
and  otherwise,  that  the  oath  was  upon  a  material  point,  the  allegation 
"touching  and  concerning,"  &c.,  is  wholly  superfluous  and  unnecessaiy, 
and  the  indictment  would  have  been  sufficient  if  it  had  omitted  that  part 
altogether,  and  had  merely  stated  that  the  defendant  deposed  and  swore  "  as 
follows,"  &c. 

The  second  objection  is,  that  the  evidence  upon  which  the  perjury  is  al- 
leged to  have  been  committed  is  not  referred,  with  sufficient  distinctness,  to 
the  said  canvassing  visit,  and  that  the  innuendo  by  which  it  is  attempted  so  to 
apply  it  introduces  new  matter,  and  is  therefore  bad.  We,  however,  think 
otherwise ;  for  an  introductory  averment  expressly  states  that  there  was,  in 
fiict,  such  canvassing  visit,  and  the  innuendo  direcdy  refers  thereto.     It  is 

?lain,  therefore,  that  this  case  comes  within  the  rule  laid  down  by  Lord 
Jhief  Jusdce  De  Grev  in  Bex  v.  Homey  2  Cowp.  672,  684,  which  has 
always  since  been  recognised  as  the  true  one,  and  that  the  innuendo  does  only 
point  and  fix  the  meaning  to  something  previously  averred,  which  is  the  pro- 
per office  of  an  innuendo,  and  that  it  does  in  no  respect  enlarge  it.  We 
think  therefore,  that  there  is  no  ground  for  arresting  the  judgment. 

Rule  absolute  for  rescinding  the  order. 
Rule  for  arresting  the  judgment  discharged,  (a) 

(a)  No  farther  step  was  taken  in  the  prosecution. 
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BOWLER  against  NICHOLSON  and  Others.— p.  341. 

Trespass  for  breaking  and  entering  plaintiff's  house  and  taking  his  goods. 

Plea,  that  plaintiff,  at  the  time  when,  &c.,  held  and  enjoyed  a  dwelling-kouM,  SfC^  of  Z.,  at 
teniuU  thereof  to  L^  under  a  danUe  thereof  viz.,  a  demi»e  before  then  nuide  by  L.  to  plaintiffs 
on  which  demise  a  certain  weekly  rent,  viz.,  Ac.,  was  reserved  and  made  payable  at 
the  end  of  each  week  by  plaintiff  to  L.  That,  such  rent  being  in  arrear,  plaintiff  had 
fraudulently  removed  the  said  goods  from  the  dwelling-house  so  held  by  him  to  the 
.  house  in  which,  &c.,  to  prevent  L.  from  distraining  them  for  the  said  rent,  leaving  no 
sufficient  distress  behind:  and,  because  the  said  goods  had  been  so  removed,  and  were 
kept  in  the  said  house  in  which,  Ac,  and  the  said  house  was  locked  up,  defendants, 
as  the  servants  and  by  command  of  L.,  broke  and  entered  the  house  and  seized  the 
goods,  (justification,  according  to  stat.  11  6.  2,  c.  19,  s.  1.) 

Replication  De  injuria* 

Plea  held  good  on  general  demurrer,  but 

Sembie,  that  it  would  have  been  bad  on  special  demurrer,  for  not  stating  the  demise  with 
sufficient  particularity. 

flfW,  that  the  plea  did  not  set  up  any  •*  interest  in  the  land,"  or  "  matter  of  interest,"  with- 
in the  2d  resolution  in  Crogate't  Case,  (8  Rep.  66  b) ; 

But  that  it  alleged  ''an  authority  given  by  the  law,"  within  the  3d  resolution;  and,  there- 
fore, that  the  replication  de  injuria  was  bad. 

SembUy  per  Patteson,  J.,  that  the  "authority  given  by  the  law,"  mentioned  in  the  3d  reso- 
lution, must  also  be  "mediately  or  immediately  derived  from  the  plaintiff." 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house,  and  taking 
his  goods,  &c.  (a) 

Plea  2.  That  plaintiff,  on,  &c.,  and  for  a  lon^  time  then  last  past,  and  from 
thence  until  and  at  the  said  time  when,  &c.,  held  and  enjoyed  certain  pre- 
mises, to  wit,  a  dwelling-house,  with  the  appurtenances,  of  certain  persons, 
to  wit,  T.  L.  L.,  G.  S.,  and  F.  K.,  situate  in  the  parish,  &c.,  in  the  county, 
&c.,  as  tenant  thereof  to  the  said  last-mentioned  persons,  under  and  by  vir- 
tue of  a  certain  demise  thereof,  to  wit,  a  demise  before  then  made  by  the  said 
last-mentioned  persons  to  the  plaintiff,  upon  which  said  demise  a  certain 
weekly  rent,  to  wit,  a  rent  of  7^.,  was  reserved  and  made  payable  at  the  end 
of  each  and  every  week  by  the  plaintiff  to  the  said  T.  L.  L.,  G.  S.,  and  F. 
K.  And  that,  just  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  a  large 
sum  of  money,  to  wit,  13/.  16^.,  of  the  rent  aforesaid,  for  divers,  to  wit, 
thirty-nine,  weeks  of  the  said  demise,  ending  on  the  day  and  year  last  afore- 
said, became  and  was  due  and  payable  from  plaintiff  to  the  said  T.  L.  L., 
G.  S.,  and  F.  K.,  and  from  thence  until  and  at  the  said  time  when,  &c., 
remained  and  continued  due,  in  arrear,  and  unpaid :  That,  just  before  the 
time  when,  &c.,  viz.  after  the  said  rent  became  due,  and  while  it  was  due,  in 
anear,  and  unpaid,  and  within  thirty  days  next  before  the  time  when,  &c., 
viz.,  on,  &c.,  plaintiff  fraudulently  and  clandestinely  conveyed  away  and  car- 
ried off  and  from  the  said  premises,  so  held  by  him  as  such  tenant  thereof  as 
aforesaid,  the  goods  and  chattels  in  the  declaration  mentioned,  being  the 
proper  goods  and  chattels  of  plaintiff,  to  prevent  the  said  T.  L.  L.,  G.  S., 
auid  F.  K.  from  distraining  the  same  for  the  said  rent  so  before  and  at  the 
time  of  the  said  removal  actually  due,  in  arrear,  and  unpaid  as  aforesaid,  and 
for  that  purpose  conveyed  the  said  goods  and  chattels  to  the  said  dwelling- 
house  in  which,  &c.,  without  leaving  any  other  goods  and  chattels  in  the  said 
premises,  so  held  by  plaintiff  as  aforesaid,  sufficient  to  satisfy  the  said  arrears, 
whereon  the  said  T.  L.  L.,  G.  S.,  and  F.  K.  could  and  might  distrain  for 
soch  arrears  as  aforesaid.  And,  because  the  said  goods  and  chattels,  which 
1^  been  so  fraudulently  and  clandestinely  conveyed  away  and  carried  off  by 

(a)  The  paper-book  omitted  the  declaration,  and  began  with  the  second  plea.  See 
p  179,  po0t.  But  it  was  stated  at  the  bar  that  the  declaration  was  as  above  mentioned. 
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pbintiff  as  aforesaid,  had  been  then  put  and  placed  by  him,  plaintiff,  in  the 
said  dwelling-house  in  which,  &c.,  and  were  there  kept  by  him  until  and  at 
the  said  time  when,  &c.,  and  because,  while  said  goods  and  chattels  still 
remained  there,  and  just  before  the  said  time  when,  &c.,  the  said  dwelling- 
house  in  which,  &c.,  was  locked  up,  fastened,  and  secured,  so  as  to  prevent 
the  said  goods  and  chattels  from  being  seized  and  taken  as  a  distress  for  the 
said  arrears  of  rent,  defendants,  as  the  servants,  and  by  the  command,  of  the 
said  T.  L.  L.,  G.  S.,  and  F.  K.,  to  whom  the  said  rent  was  so  due,  just  be- 
fore the  said  time  when,  &c. :  The  plea  then  stated  that  defendants  called  to 
their  assistance  G.  R.,  the  constable  of  the  parish  wherein  the  goods  were 
suspected  to  be  so  concealed  in  the  said  dwelling-house  in  which,  &c.,  a  de- 
claration of  the  fraudulent  removal  to  the  siid  dwelling-house,  and  of  the 
goods  being  therein,  having  first  been  made  before  F.  P.  B.,  a  justice  of  the 
peace ;  and  that,  because  3ie  outer  door  of  the  said  dweUing-house  at  the 
time  when,  &c.,  was  locked,  and  the  goods  remained  therein,  and  because 
there  were  no  other  goods  on  the  premises  held  by  plaintiff  as  aforesaid,  suf- 
ficient to  satisfy  the  arrears,  and  whereon  defendants  could  distrain,  defend* 
ants,  as  the  servants,  &c.,  and  by  the  command,  &c.,  then,  and  in  the 
day-time,  and  within  thirty  days  next  after  the  firaudulent  removal,  and  whilst 
the  arrears  were  still  due  and  unpaid,  to  wit,  at  the  said  time,  when,  &c.,  and 
in  the  presence  of  the  said  constable,  who  was  aiding  them,  broke  open  the 
outer  door  of  the  said  dwelling-house  in  which,  &c.,  and  the  lock,  &c.,  and 
then  entered,  &c.,  in  order  to  seize  the  said  goods  so  firaudulently  conveyed 
away,  &c.,  as  a  distress  for  the  said  arrears,  and  for  that  purpose  and  on  that 
occasion  stayed  and  continued,  &c,,  in  order  to  search  for  and  seize  the  said 
goods,  and  m  so  doing  did  necessarily  a  httle,  &c. ;  and  did  also  then,  and 
within  thirty  days  next  after,  &c.,  seize  and  take  the  said  goods,  then  there 
found,  and  being,  as  a  distress,  &c.  Averments  of  impounding,  and  notice 
to  plaintiff;  and  that,  after  five  days,  plaintiff  not  having  replevied,  defend- 
ants, as  the  servants,  &c.,  caused  the  goods  to  be  appraised  by  two  ap- 
praisers, who,  having  first  been  sworn  before  S.  P.,  the  constable  of  the  parish 
wherein  the  distress  was  taken,  appraised  the  goods  at  less  than  the  amount 
of  rent  then  in  arrear,  to  wit,  at  the  value,  &c.,  of  all  which  plaintiff  then  had 
notice ;  but,  inasmuch  as  he  did  not  then  replevy,  or  pay  the  arrear,  &c., 
defendants,  after  such  appraisement  and  notice,  kept  the  goods,  and  applied 
the  same,  at  the  value  at  which  they  had  been  appraised,  towards  satisfaction 
of  part  of  the  rent  and  charges,  as  they  lawfully,  &c.     Verification. 

Replication,  de  injuria. 

Demurrer,  assigning  for  cause  that  the  replication  puts  in  issue  several 
distinct  facts,  in  which  are  involved,  not  only  mere  mSitters  of  excuse  of  the 
trespasses,  but  also  an  interest  in  certain  land,  and  rent  issuing  out  of  the 
same,  and  which  cannot  by  law  be  so  included  therein,  viz.  that  plaintiff 
has  thereby  at  once  put  in  issue  the  holding  by  plaintiff  of  the  dwelling, 
house  in  the  plea  first  above  mentioned  as  tenant  to  certain  persons  therein 
named,  as  whose  servant  defendants  have  therein  justified  the  trespasses,  antl 
also  the  reservation  of  the  said  rent  out  of  the  said  premises,  and  the  same 
being  made  payable  at  certain  times  by  plaintiff  to  the  persons  in  the  plea  in 
that  behalf  named,  and  also  that  a  certain  portion  of  the  said  rent  was  at  the 
time,  &c.,  due  firom  plaintiff;  and  that  plaintiff  has  also  thereby  put  in  issue 
the  fraudulent  removal  by  plaintiff  of  the  said  goods,  as  in  the  plea  men- 
tioned, to  the  said  house  in  which,  &c.,  and  the  said  goods  being  kept  locked 
up  there  to  prevent  their  being  taken,  &c.,  and  also  that  defendants,  as  the 
lervants  of  the  said  persons  so  interested  in  the  first-mentioned  premises,  &c., 
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.  and  in  the  said  rent,  &c.,  called  to  their  aid  the  parish  constable  as  in  the 
said  plea  mentioned,  and  deposed  to  the  said  facts  before  a  justice  of  the 
peace,  and  also  that  they  broke  open  the  outer  door  of  the  said  house  in 
which,  &c.;  together  with  all  the  attendant  circumstances  in  the  said  plea  in 
that  behalf  mentioned ;  and  that  they  also  then  seized  and  took  tlie  said 
goods  as  a  distress  for  the  said  rent,  being  still  due,  and  impounded  the 
same,  and  then  proceeded  to  deal  with  the  said  goods  in  the  several  ways 
in  the  said  plea  in  that  behalf  mentioned :  by  reason  whereof  no  certain  oc 
single  issue  can  be  joined  on  the  said  replication,  but  the  same  is  multifa- 
rious, &c.    Joinder. 

Wightmany  for  the  defendants,  was  asked  by  the  Court  whether  the  de- 
mise to  the  plaintiff  was  not  too  generally  stated  in  the  plea.  [Littledale,  J. 
The  demise  is  not  laid  at  any  time  or  place.]  The  time  is  not  material :  it 
is  sufficient  to  say  that  the  premises  were  demised  "  before  then,"  at  a 
weekly  rent,  and  the  rent  due  upon  it  for  a  period,  ending,  &c.  [Patte- 
60N,  J.  If  this  is  enough  at  common  law,  of  what  use  was  stat.  11  G.  2, 
c.  19,  s.  22,  which  gives  a  general  form  in  the  case  of  an  avowiy  or  cogni- 
sance ?  (a)  Surely  the  plea  m  trespass  ought  to  state  specially  the  tide  to 
demise  and  the  demise  itself.]  This  form  b  according  to  the  precedents. 
[Littledale,  J.  It  was  not  usual  thirty  years  ago.]  The  precedent  in 
3  Chit^  on  Pleading,  1060,  (6th  ed.,)  states  the  plaintiff  to  have  held  the 
premises  as  tenant  to  C.  D.,  under  a  demise  thereof  before  then  made  by 
C.  D.  to  plaintiff;  but  in  note  (y)  it  is  said  that  even  this  statement  seems 
unnecessary.  It  must  be  sufficient  to  follow  the  language  of  11  G.  2,  c.  19, 
s.  7,  upon  which  this  defence  is  founded.  [Littledale,  J.  If  a  statute 
said  that,  in  a  particular  case,  tenant  for  years  might  justify,  would  it  be 
enough  to  say  that  he  was  tenant  for  years,  without  any  further  averment  ?] 
He  would  not  be  obliged  to  set  out  his  title  particularly.  Here  the  state- 
ment is  precise  enoupi  for  the  plaintiff  to  have  traversed  the  demise.  As 
between  landlord  and  tenant,  more  could  not  be  necessary  than  to  say  that 
the  plaintiff  held  by  demise  from  the  defendant ;  for  the  tenant  could  not 
controvert  his  landlord's  title  to  demise.  [Patteson,  J.  Your  plea  does 
not  sta*e  even  so  much  as  that.  It  does  not  say  that  any  person  had  demised 
to  plaintiff  for  a  term.]  If  the  tide  to  demise  could  not  be  disputed,  any 
objection  of  this  kind  is  only  matter  of  fonn,  and  the  plaintiff  should  have 
'lernurred  specially.  Taking  the  plea  to  be  sufficient,  the  replication  is  bad, 
according  to  the  rule  laid  down  in  Crogate*s  Case,  8  Rep.  66  b,  and  cited 
in  Selby  v.  Bardans,  3  B.  &  Ad.  2,  (23  E.  C.  L.  R.  9 ;)  S.  C.  in  error,  JBor- 
dons  y.  &26y,  1  Cro.  &  M.  500 ;  3  Tyrwh.  430,  (where  all  the  leading  au- 
thorities  are  rei-iewed,)  that  "  the  general  plea  de  injurisi  sufi  propriS,  &c., 
is  properly  when  the  defendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  and  of  no  matter  of  interest  whatsoever."  Here  the  plea  does  relate 
to  an  interest  in  land,  namely,  in  the  demised  premises ;  and  that  interest 
cannot  be  put  in  issue  by  the  general  replication. 

StanoTy  contra.  As  to  the  objection  just  taken,  this  is  a  case,  not  of  tide 
informally  pleaded,  but  of  omission  to  state  a  title.  And  even  a  form  of 
*^atement  which  might  suffice  in  a  declaration  may  be  too  general  in  a  plea ; 
Orimstead  v.  Marlowe^  4  T.  R.  717  ;  where  Lord  Kenyon,  and  Ashhubst 
and  BuLLEK,  Js.,  say,  that  in  the  one  it  is  enough  to  show  possession,  but  in 
tiie  other  a  strict  legal  right  must  be  set  out.  The  relation  of  landlord  and 
tenant  does  not  exclude  this  rule.     The  provision  for  a  general  form  of 

(a)  See  note  (B)  to  PooU  v.  LonguevUU,  2  Wms.  Saand.  284  c;  Bankt  y.  Jngell,  7  A.  dc 
E.  W2, 857,  (34  E.  C.  L.  R  241.) 

YOL.  XL.  23 
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pleading  in  stat.  11  G.  2,  c.  19,  s.  22,  is  limited  to  avowries  and  cogni- 
zances ;  and  in  trespass  for  seizing  goods,  where  the  defence  is  fraudulent 
removal,  the  defendant  must  still  justify  specially ;  this  was  ruled  in  Fur- 
neaux  v.  Fotherby^  4  Camp.  136,  where  the  defendant  had  pleaded  the 
general  issue  under  sect.  21. 

Supposing,  however,  that  the  plea  is  good,  there  is  no  fault  in  the  replica- 
tion. It  raises  no  question  of  tide  witliin  the  meaning  of  the  second  reso- 
lution in  Crogate^s  Case,  8  Rep.  66  b.  Tindal,  C.  J.,  explains  that  reso- 
lution in  Bardons  v.  &%,  1  Cro.  &  M.  500,  504,  505 ;  S.  C.  3  Tyrwh. 
430,  434,  where  it  was  suggested  that,  because  the  form  of  action  was 
replevin,  in  which  a  return  of  the  goods  is  claimed,  a  tide  was  asserted 
within  the  meaning  of  Lord  Coke.  But  the  lord  chief  justice  points  out 
that  the  resolution  applies  to  those  cases,  only,  where  the  party  charged  with 
trespassing  insists  upon  a  right  in  himself  anterior  to,  and  independent  of, 
the  act  of  trespass:  not,  therefore,  to  a  case  where  (as  in  the  present 
instance)  he  seizes  goods  which,  by  the  very  nature  of  the  transaction,  are 
assumed  to  be  the  plaintiff's.  The  plea  here  states  a  title  to  the  premises, 
but  only  as  introductory  to  the  excuse  for  taking  the  plaintiff's  goods ;  and, 
"  if  the  title  alleged  be  only  inducement,  de  injuria  sua  propria  generally  is 
a  good  replication ;  as  in  battery,  if  the  defendant  pleads  that  he  was  seised 
in  fee  of  a  close,  and  had  cut  his  com,  and  the  plaintiff  came  to  take  away 
his  com,  and  he  in  his  defence,  &c.,  there  the  plaintiff  may  reply  de  injuriS,'* 
&c. ;  note  (1)  to  White  v.  Stuhbs^  2  Wms.  Saund.  295  a,  citing  Taylor  v, 
Markliam,  Yelv.  157.  Hale  v.  Garrard^  Latch.  221,  cited  in  the  same  note, 
is  a  similar  case ;  and  the  point  is  there  explained  in  the  argument  of  JSToy, 
It  is  also  much  discussed,  and  the  cases  commented  upon,  in  the  judgment 
of  this  Court  in  Vivian  v.  Jenkin,  3  A.  &  E.  741, 760—762, 764,  (30  E.  C. 
L.  R.  198.)  Among  other  authorities  cited  there,  Cockerill  v.  Jinnstrong^ 
Willes,  99,  and  Jones  v.  Kitchin,  1  B.  &  P.  76,  (judgment  of  Eyre,  C.  J.,) 
illustrate  the  distinction  now  relied  upon.  In  Crogate^s  Case^  the  defendant 
grounded  his  justification  upon  right  of  common  in  the  land  from  which  he 
drove  the  plaintiff's  cattle ;  and  therefore  the  replication  was  bad. 

Wightman^  in  reply.  The  defendants  here  do  allege  an  interest  in  the 
goods,  according  to  the  dictum  of  Tindal,  C.  J.,  in  Bardons  v.  <S?fty,  and 
to  that  of  Parke,  J.,  in  Selby  v.  Bardons,  3  B.  &  Ad.  2, 13,  (23  E.  C.  L.  R.  9,) 
where  the  latter  says  that  he  understands  Lord  Coke  to  mean  "  an  interest 
in  the  realty,  or  an  interest  in,  or  title  to  chattels,  averred  in  the  plea,  and 
existing  prior  to,  and  independently  of  the  act  complained  of,  which  tn- 
terest  or  title  would  he  in  issue  on  the  general  replication,^^  Here  the  right 
to  follow  the  goods,  under  the  circumstances  before  stated,  is  such  an 
interest ;  an  interest  sub  modo,  but  anterior  to  the  act  of  taking  which  is 
the  alleged  trespass.  [Patteson,  J.  In  Selhy  v.  Bardons,  the  officer  had 
an  anterior  right  to  distrain.]  But  here  the  right  attached  upon  the  very 
goods  which  had  been  removed.  [Lord  Denman,  C.  J.  For  no  other 
purpose  than  if  they  had  been  goods  distrained  on  the  premises.  Lrr- 
tledale,  J.  The  goods  might  be  worth  100/. ;  the  amount  of  rent  only 
10/.  Supposing  all  the  goods  to  be  removed,  the  right  comes  to  the  same 
thing  as  the  right  of  distraining  on  the  premises.]  Then,  further,  the  demise 
here  is  not  mere  matter  of  inducement,  but  the  foundation  of  title.  And  in 
Cooper  V.  Monke,  Willes,  52,  where  the  defendants  justified  taking  goods 
as  a  distress,  and  commenced  th?  plea  by  a  statement  of  tide,  and  of  a 
demise  to  the  plaintiff,  de  injuria  was  held  a  bad  replication.  [Lonl  Dek* 
uan,  C.  J.   The  plea  there  was  quite  different  in  fonn  from  this.     Pattk* 
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SON,  I.  There  the  defendant,  Monke,  set  up  a  tide  in  himself  to  the  place 
in  which,  &c.]  The  demise  is  of  the  essence  of  die  defence.  If  the  repli- 
cation took  issue  on  it,  it  would  put  in  issue  the  right  to  die  rent.  [Patte- 
soN,  J.  The  second  resolution  in  Crogate*s  Case^  8  Rep.  66  b,  is  that,  where 
the  defendant  claims  any  interest  in  ^^the  land,"  not  land  generally,  de 
injuriS  is  no  plea.  If  this  had  been  a  distress  on  die  premises,  the  case 
would  have  been  different.  Littledale,  J.  If  the  demise  here  is  more 
than  inducement,  your  plea  is  bad.]  The  replication  is  also  contrary  to  the 
third  resolution  in  Crogate^s  Case^  "  that  when  by  the  defendant's  plea  any 
authority  or  power  is  mediately  or  immediately  derived  from  the  plaintiff, 
there,  although  no  interest  be  claimed,  the  plaintiff  ought  to  answer  it,  and 
shall  not  reply  generally  de  injuriS  suS  propriS.  The  same  law  of  an  autho- 
rity given  by  the  law ;  as  to  view  waste,  &c."  Here  an  authority  is  derived 
mediately  from  the  plaintiff,  by  his  having  become  tenant  to  the  parties  men- 
tioned as  lessors  in  the  plea,  and  by  the  act  of  concealment  which  gave  the 
right  to  seize  his  goods.  The  instance  of  an  authority  given  by  law,  namely, 
to  view  waste,  comes  very  near  the  present  case.  ^ 

SUmoTj  (being  asked  by  the  Court  if  he  could  dispute  the  application 
of  Crogate^s  Case,  third  resolution.)  The  authority  of  law  might  as 
well  have  been  alleged  in  &%  v.  Bardons,  3  B.  &  Ad.  2,  (23  E.  C.  L. 
R.  9.)  [Patteson,  J.  There  the  authority  was  nakedly  given  by  the  law. 
Here  it  was  also  derived  from  the  party.]  Tindal,  C.  J.,  in  Bardons  v. 
&/5y,  1  C.  &  M.  505 ;  S.  C.  3  Tyrwh.  434,  puts  the  very  case  of  a  dis- 
tress for  rent  as  one  in  which  the  replication  de  injuriS  is  good,  and  no  inte- 
rest is  claimed  by  the  party  avowing.  [^Patteson,  J.  The  third  resolution 
in  Crogate^s  Case  says,  "  although  no  interest  be  clauned."]  The  resolu- 
tion must  contemplate  a  more  direct  authority  than  that  supposed  to  arise 
here. 

Lord  Denman,  C.  J.  The  first  question  is,  whether  or  not  the  plea  is 
good  ;  and  I  think  it  is  so,  the  plaintiff  having  replied.  Whether  it  would 
have  been  good  or  not  on  special  demurrer,  it  is  unnecessary  to  say.  Then, 
assuming  it  to  be  sufficiently  pleaded,  it  sets  out  a  title  in  certain  parties  to 
a  house  which  was  demised,  and  a  right  in  the  defendants  as  their  servants 
to  seize  goods  which  had  been  fraudulently  removed  from  the  house  to  pre- 
vent a  distress.  The  replication  is  de  injuria ;  and  I  think  that,  according 
to  the  third  resolution  in  Crogale^s  Case^  that  is  not  well  pleaded.  The 
argument  of  Mr.  Wightman^  that  the  distrainors  here  asserted  an  interest  in 
the  very  goods  removed,  is  not  satisfactory ;  and  no  interest  is  claimed  in 
the  particular  house  which  is  the  locus  in  quo.  But  the  third  resolution 
says,  **  The  same  law  of  an  authority  given  by  the  law :"  that  is  very  gene- 
ral, and  might  be  said  to  comprehend  Selby  v.  Bardons  and  similar  cases ; 
but  an  instance  is  added,  "  as  to  view  waste :"  and  I  can  make  out  no 
distinction  between  the  ri^ht  under  authority  of  law  in  that  case,  and  the 
right  to  follow  goods  as  claimed  here.  I  should  consider  it,  generally,  more 
desirable  that  a  replication  should  state  how  the  plaintiff  disputes  the  case 
made  by  the  plea,  when  a  good  primS  facie  case  is  shown ;  but  Lord  Coke 
expressly  mentions  the  right  to  view  waste  as  an  "  authority  given  by  the 
law,"  and  the  authority  exercised  here  is  of  the  same  kind.  The  defend- 
ants, therefore,  are  entitled  to  judgment. 

Littledale,  J.  The  paper  book  is  in  a  form  not  to  be  commended,  as  it 
does  rot  show  to  what  the  plea  is  an  answer.  It  appears  however  tliat  the 
action  is  for  breaking  and  entering  a  house,  not  the  subject  of  the  demise 
pilled,  and  taking  the  plaintiff's  goods  there.     (His  lordship  then  read  the 
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plea.)  It  is  objected  that  the  avennents  in  this  plea,  as  to  the  holding  under 
the  distrainors,  are  too  general.  The  form  of  avowry  given  by  stat.  11 G.  2, 
c.  19,  s.  22,  shows  that  before  that  act  an  avowry  in  the  general  terms  there 
pemuited  would  not  have  been  good  ;  and  the  question  then  is,  such  a  form 
being  given  by  statute  for  an  avowry,  whether,  without  statute,  a  plea  as 
general  can  be  pleaded  in  trespass.  Sect.  1,  under  which  the  defendants 
justify  here,  gives  the  landlord  power,  where  tenants  or  lessees  fraudulently 
remove  goods  which  might  be  distrained,  to  take  them  wherever  found ; 
but  I  think  the  party  so  acting  must  plead  in  the  usual  way,  showing  how 
he  claims  title  to  follow  the  goods.  It  is  not  necessary  to  decide  this ;  but , 
the  plea  pleaded  here  seems  to  me  one  which  would  be  bad  on  special  de- 
murrer. The  fault,  however,  is  cured  by  the  plaintiffs  having  pleaded  over. 
Then  as  to  the  replication  de  injuria.  It  is  admitted  that,  according  to 
Crogate^s  Case^  8  Rep.  6  b,  if  the  defendants  had  justified  under  any  claim 
of  interest  in  the  locus  in  quo,  the  general  form  of  replication  would  have 
been  bad :  but  it  has  been  observed  that  no  claim  is  made  here  to  the  land, 
as  in  Crogate^s  Ca0 ;  and  the  pleading  stand  as  if  the  action  were  merely  for 
seizing  the  goods.  But  then  the  third  resolution  in  that  case  shows  the 
general  form  of  replication  to  be  bad,  where  an  authority  is  "  mediately  or 
immediately  derived  from  the  plaintiff,"  and  "  the  same  law  of  an  authority 
given  by  the  law,"  as  entry  to  view  waste  (a).  The  act  complained  of  here 
is  in  principle  the  same  as  entering  to  view  waste.  The  plaintiff,  by  agree- 
ing to  pay  rent,  impliedly  gave  authority  to  distrain  when  it  should  be  in 
arrear.  And  the  general  authority  to  distrain  is  at  all  events  "  an  authority 
given  by  the  law." 

Patteson,  J,  The  distinction  between  replevin  and  trespass  is  no  where 
more  shortly  and  pointedly  denoted  than  in  Rogers  v.  Birkmire,  2  Stra.  1040. 
S.  C.  Ca.  K.  B.  temp.  Hard.  245,  (best  reported  in  Ca.  temp.  Hardwicke,) 
where  Lee,  J.,  says,  "  There  is  a  difference  between  an  avowry,  and  a  justi- 
fication in  trespass,  in  respect  to  the  strictness  of  setting  out  a  title  ;  because 
in  an  avowry,  a  good  title  must  be  set  out,  but  need  not  be  so  in  a  justifica- 
tion of  a  trespass ;  but  then  he  must  show  he  is  not  a  trespasser."  And  stat 
11  G.  2,  c.  19,  s.  22,  proceeds  on  the  same  distinction  ;  for  the  recital  there 
states  only  that  "  great  difficulties  often  arise  in  making  avowries  or  cogni- 
sance upon  distresses  for  rent,"  &c.,  not  alluding  to  actions  of  trespass,  or 
pleas  in  such  actions ;  though  there  appears  another  reason  for  this,  namely, 
that  in  those  actions  the  plea  of  the  general  issue  is  given  by  sect  21.  But 
such,  at  all  events,  being  the  distinction  between  pleas  in  replevin  and  in 
trespass,  we  have  to  consider  whether  the  relation  of  landlord  and  tenant  is 
properly  stated  here,  in  a  plea  in  trespass.  It  is  probable  that  in  all  cases  of 
justification  in  trespass  before  the  statute  (of  which  Ro^s  v.  Birkndre  was 
one  of  the  last)  the  demise  was  specially  averred ;  here  it  is  not  so ;  but  con- 
sidering the  objection  as  raised  on  general  demurrer,  it  is  suflSciently  stated. 
The  plea  alleges  facts  to  bring  the  case  within  sect.  1  of  stat.  11  G.  2,  c.  19 ; 
but  I  do  not  rely  so  much  on  diose  as  on  the  distinction  between  trespass  and 
replevin.  Then  as  to  the  justification.  I  do  not  think  there  is  sucn  an  as- 
sertion of  interest  on  the  part  of  the  defendants  as  brings  them  within  the 
second  resolution  in  Crogate^s  Case^  8  Rep.  66  b.  The  interest  in  land 
there  spoken  of  is  an  interest  in  the  land,  and,  as  at  present  advised,  I  think 
that  means  the  land  on  which  the  subject-matter  of  complaint  arises.  In 
Jones  V.  Kitchiny  1  B.  &  P.  76,  the  interest  was  such,  and  the  general  plea  in 

(a)  See  as  to  this,  the  judgment  of  Parke,  J.,  in  Selby  v.  Bardom,  3  B.  A  Ad.  13,  (33  B. 
C.  T«.  R.  9.) 
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bar,  de  injuria,  was  held  bad ;  and  here  I  do  not  doubt  that  it  would  haye 
been  so  if  the  seizure  had  been  on  the  land  demised.  But,  where  the  goods 
are  seized  in  a  different  place,  under  stat.  11  G.  2,  c.  19,  s.  1,  by  reason  of 
a  fraudulent  removal,  I  see  no  distinction  in  the  case  from  that  of  a  common 
justification  for  taking  cattle  damage  feasant  on  a  close  in  the  defendant's 
possession,  to  which  de  injuria  is  a  proper  replication.  There  no  interest  is 
claimed  in  the  catde,  or  in  any  thing  which  is  the  subject  matter  of  the  action. 
So,  here,  an  interest  in  land  is  stated,  but  in  land  which  is  no  part  of  the 
subject  of  action ;  it  is,  therefore,  as  if  the  question  related  to  a  simple  taking 
of  the  goods :  nothing  turns  upon  the  place.  A  full  statement  of  the  demise 
could  have  been  no  more  than  mere  inducement.  Therefore,  on  the  second 
resolution  in  Crogaie^s  Case,  I  see  no  reason  that  this  should  not  be  a  good 
replication.  With  regard  to  the  third  resolution,  as  to  authority  given  by 
law,  I  said  in  &%  v.  Bardons,  3  B.  &  Ad.  2.  7,  (23  E.  C.  L.  R.  9,)  (and 
I  stUl  adhere  to  the  same  opinion,)  "  It  is  certainly  stated  in  the  third  resolu- 
tion in  Crogate^s  Case,  that  the  replication  de  injuria  is  bad  where  the  plea 
justifies  under  an  authority  in  law ;  but  this,  if  taken  in  tKe  full  extent  of  the 
terms  used,  is  quite  inconsistent  with  part  of  the  first  resolution,  which  states 
that  where  the  plea  justifies  under  the  proceedings  of  a  court  not  of  record, 
the  general  replication  may  be  used,  or  where  it  justifies  under  a  capias  and 
warrant  to  sheriff,  all  may  be  traversed  except  the  capias,  which  cannot,  be- 
cause it  is  matter  of  record  and  cannot  be  tried  by  a  jury.  Now,  the  pro- 
ceedings of  a  court  not  of  record,  and  the  warrant  to  a  sheriff  and  seizure 
under  it,  are  surely  as  complete  authorities  in  law  as  any  authority  disclosed 
by  the  present  avowries."  The  authority  spoken  of  by  Lord  Coke  must,  I 
think,  be  confined  to  an  authority  derived  mediately  or  immediately  from  the 
plaintiff  himself;  and  that  view  appears  to  have  been  taken  of  it  m  Piggott 
V.  Kemp,  1  Cro:  &  M.  197 ;  S.  C.  3  Tyrwh.  128.  Then,  is  the  authority 
here  derived  mediately  or  immediately  from  the  plaintiff?  It  is  not  to  be 
supposed  that,  in  the  case  put,  of  entry  to  view  waste,  there  is  an  express 
authority  from  the  plaintiff;  the  authority  would  result  from  the  parties  being, 
respectively,  tenant  of  a  particular  estate  and  reversioner.  Here  the  authority 
arose  out  of  a  relation  created  by  the  act  of  parties,  one  of  whom  was  the 
plaintiff;  therefore  the  defendants  justify  under  an  "  authority  or  power" 
"  derived  from  the  plaintiff"  himself.     Consequently  the  replication  is  bad. 

Williams,  J.  I  am  a^  the  same  opinion.  As  to  the  first  point,  the  main 
object  of  the  plea,  so  far  as  it  states  the  demise,  is  to  show  that  rent  was  ac- 
tually due,  from  which  fact  results  the  right  to  distrain,  and  to  follow  the 
poods,  they  being  fraudulently  removed.  Now  I  cannot  say  that,  if  the  point 
were  raised  on  general  demurrer,  there  is  not  a  sufficient  allegation  of  rent 
being  due  to  the  landlord,  in  respect  of  which  the  right,  which  is  the  founda- 
tion of  the  plea,  might  arise.  It  appears  to  me  that  tlie  fact  is  sufficiently 
slated  for  the  purpose  of  a  defence  under  stat.  11  G.  2,  c.  19,  s.  1,  the  plain- 
tiff not  having  demurred  specially.  Then  I  am  also  of  opinion  that  the  re- 
plication de  injuria  is  bad,  according  to  the  third  resolution  in  Crogate*s  Case. 
The  defendants  justify  under  an  authority  given  by  law ;  the  plea  states  the 
ferts  which  led  to  the  seizure,  and  alleges  that "  because"  of  those  fiicts,  not 
merely  by  the  command  of  tlie  landlords,  but  by  reason  of  circumstances 
creating  an  authority  in  law,  the  trespasses  were  committed.  The  general 
replication,  therefore,  is  not  applicable. 

Judgment  for  the  defendants. 
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FRIDAY.— p.  356. 

Estates,  hereditaments^  and  premises  were  devised  to  R.  for  life,  with  power  to  the  tenant 
for  life  to  make  any  lease  of  the  said  several  estates,  hereditaments,  and  premises,  or 
any  part  or  parts  thereof,  for  twenty-one  years,  reserving  the  most  improved  yearly  rent 
with  a  condition  for  re-entry  on  nonpayment,  so  that  th6re  should  be  no  clause  giving 
the  lessee  power  to  commit  waste,  and  so  as  the  rent  should  be  incident  to,  and  go 
along  with,  the  reversion. 

Held,  that  this  power  did  not  authorize  a  lease  of  part  of  the  land,  with  liberty  to  sport 
over  the  rest. 

Where  defendant  in  trespass  justifies  in  a  right  which  he  claims  under  the  estate  of  tenant 
for  life,  simply  as  such,  he  must  aver  the  continuance  of  the  life. 

Trespass,  for  that  defendants  broke  and  entered  plaintiflf's  closes,  &c., 
and,  with  feet  in  walking  and  with  dogs,  trod  down,  &c.,  the  grass  and 
herbage  of  plaintiff,  and,  with  the  said  dogs  and  with  guns,  hunted,  beat 
about,  and  searched  in  the  said  several  closes  of  plaintiff,  for  hares,  pheasants, 
partridges,  and  other  game,  (mentioning  also  other  trespasses  not  pleaded  to  in 
the  following  plea ;)  and  other  wrongs,  &c. 

Third  plea,  (as  to  the  trespasses  above  set  forth.)  That,  before  the  times 
when,  &c.,  to  wit,'  17th  January,  1794,  Richard  Dayrell  was  seised  in  his 
demesne  as  of  fee  of  the  closes  in  which,  &c.,  and  of  and  in  the  messuages,* 
lands,  and  tenements  hereinafter  mentioned  to  have  been  demised  to  defend- 
ant Hoare,  with  the  appurtenances  respectively;  and,  being  so  thereof 
seised,  afterwards,  and  long  before  any  of  the  said  times  when,  &c.,  to  wit, 
on,  &c.,  Richard  Dayrell  duly  made  his  last  will  and  testament,  and  thereby 
gave,  devised,  and  bequeathed  (amongst  and  together  with  certain  other 
messuages,  lands,  &c.)  the  closes  in  the  declaration  mentioned,  and  in  which 
&c.,  and  also  the  said  messuage,  lands,  and  tenements,  hereinafter  mentioned 
to  have  been  demised  to  defendant  Hoare,  with  the  appurtenances  respect- 
ively, to  certain  persons  in  fee,  to  and  for  the  uses  and  purposes  in  the  will  men* 
tioned.  Certain  limitations  were  then  set  out ;  remainder  to  Richard  Day- 
rell, nephew  of  the  devisor,  for  life ;  remainder  over.  And  the  devisor, 
Richard  Dayrell,  did  also,  in  and  by  his  said  will,  declare,  order,  and  direct, 
that  it  should  be  lawful  to  and  for  every  person  and  persons,  to  whom  any 
estate  for  life  was  thereby  given  or  limited  of  and  in  the  said  several  estates, 
hereditaments,  and  premises  so  demised,  when  and  as  he  and  they  should  respec- 
tively be  in  the  actual  possession  thereof,  or  of  any  part  or  parts  thereof, 
from  time  to  time,  and  at  all  times,  during  their  respective  natural  lives,  when 
and  so  often  as  he  or  they  should  think  fit,  by  any  deed  or  deeds  indented, 
to  be  executed  in  the  presence  of  two  or  more  credible  witnesses,  to  demise, 
lease,  or  grant,  and  to  make  any  lease  or  leases,  demise  or  demises,  in  present 
possession,  but  not  in  reversion,  of  the  said  several  estates,  hereditaments, 
and  premises,  so  given  or  limited  to  them  for  their  respective  lives,  or  any 
part  or  parts  thereof,  unto  any  person  or  persons,  for  any  term  or  number  of 
years  not  exceeding  twenty-one  years,  to  take  effect  in  possession  and  not  in 
reversion ;  so  as  upon  every  such  lease  or  demise  there  should  be  reserved, 
or  made  payable  during  the  continuance  thereof,  the  best  and  most  improved 
yearly  rent  or  rents  that  could  be  reasonably  had  or  gotten  or  obtained  for 
the  same,  and  without  any  fine,  premium,  &c.,  or  any  thing  in  the  nature,  or 
in  lieu,  of  any  fine,  Sec. ;  and  so  as  in  every  such  lease  there  should  be  con- 
tained a  clause  of  re-entry  for  nonpayment  of  the  rent,  &c.,  if  unpsdd  by  the 
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space  of  forty  days ;  and  so  as  no  clause  be  contained  in  any  or  either  of  the 
said  leases  giving  power  to  any  lessee  to  commit  waste,  or  exempting  him, 
her,  or  them,  from  punishment  for  conmiitting  the  same,  &c. ;  and  so  as  all 
such  rent  and  rents  respecdvely  should  be  incident  to  and  go  along  with  the 
reversion  and  remainder  of  the  hereditaments  and  premises  expectant  on  such 
lease  or  leases  respectively.  The  plea  then  averred  the  death  of  Richard 
Dayrell  the  devisor,  and  the  expiration  of  the  estates  limited  to  precede  the 
life-estate  of  Richard  Dayrell,  the  nephew,  on  23d  April,  1803 ;  whereupon 
Richard  Dayrell,  the  nephew,  under  the  will,  became  and  was  seised  of  his 
demesne  as  of  freehold,  for  the  term  of  his  natural  life,  of  and  in  the  said 
messuages,  lands,  &c. :  and,  being  so  seised  thereof,  and  in  the  actual  pos- 
session of  such  estate  for  life  of  and  in  the  same,  afterwards,  and  before  any 
of  the  said  times  when,  &c.,  to  wit  on,  &c.,  by  indenture  between  the  same 
Richard  Dayrell  of  the  one  part,  and  defendant  Hoare  of  the  other  part,  the 
same  Richard  Dayrell,  for  the  considerations  therein  mentioned,  by  virtue 
and  in  execution  of  the  power  given  by  the  said  in  part  recited  will,  and  of 
all  and  every  other  powers  and  power,  authorities  and  authority  therein  in 
that  behalf  in  anywise  enabUng  him,  did  demise  and  lease  unto  defendant 
Hoare,  his  executors  and  administrators,  (except  as  tl^rein  excepted,)  a  cer- 
tain messuage,  lands  and  premises,  with  the  appurtenances,  parcel  of  the 
estates  and  hereditaments  so  devised  as  aforesaid,  with  full  liberty  to  defend- 
ant Hoare,  his  executors  and  administrators,  and  his  and  their  friends,  in  his 
or  their  company,  or  with  his  or  their  permission,  and  to  and  for  his  or  their 
gamekeeper  or  servant  employed  in  that  or  the  like  capacity,  at  all  seasonable 
times  of  the  year,  to  hunt,  course,  shoot,  and  fish,  in  over  and  upon  the  said 
thereby  demised  premises,  arid  ako  over  any  other  of  the  JarmSj  lands  and 
grounds  whatsoever j  of  the  said  Richard  Dayrell,  party  to  the  said  indenture, 
situate,  &c.,  within  the  manor  and  parish  of  Lillingstone  Dayrell,  in  the  saicl 
indenture  mentioned  ;  habendum  (except  as  aforesaid)  to  defendant  Hoare, 
his  executors  and  administrators,  from  29th  September  then  last  past,  foi 
fourteen  years  thence  next  ensuing;  yielding  and  paying  therefore  yearly  and 
every  year  during  the  said  term,  to  the  said  Richard  Dayrell,  (party  thereto,) 
or  other  the  person  or  persons  for  the  time  being  entitled  to  the  immediate 
reversion  of  and  in  the  said  thereby  demised  premises,  &c.,  expectant  upon 
the  determination  of  the  said  lease  or  demise,  a  certain  rent  or  sum  therein 
mentioned,  to  wit  the  rent  or  sum  of  200/.,  being  the  best  and  most  improved 
yearly  rent  that  could  reasonably  be  had,  gotten,  or  obtained  for  the  same, 
payable  at  the  times  and  in  the  proportions  in  the  indenture  mentioned  ;  and 
aLv>  such  further  and  additional  yearly  rent  as  was  in  the  said  indenture  in 
that  behalf  provided  and  made  payable ;  yet,  nevertheless,  so  that  none  of 
the  matters  or  things  in  the  said  indenture  contained  should  give  power  to 
defendant  Hoare,  his  executors  or  administrators,  (either  upon  terms  or  other- 
wise,) to  commit  waste,  or  exempt  him  or  them  from  punishment  for  com- 
mitting waste  upon  the  said  demised  premises,  or  any  part  thereof:  as  by  the 
said  indenture,  &c.  Averment,  that  the  indenture  was  duly  executed  accord 
ing  to  the  power ;  that  the  lease  was  a  lease  intended  to  take  effect,  and 
which  did  take  effect,  in  possession  and  not  in  reversion ;  that  the  said  rent 
thereby  reserved  was  the  best  rent  that  could  be  reasonably  had,  gotten,  or 
obtained  for  the  same,  and  that  the  lease  was  made  without  any  fine,  premium, 
&c.,  or  any  thing  in  that  nature,  &c. ;  that  the  indenture  contained  a  clause 
at  re-entry  for  nonpayment  of  rent,  &c.,  and  was  otherwise  conformable  to 
the  power.  That,  by  virtue  of  the  said  demise,  defendant  Hoare  (who,  at 
Uie  time  of  the  making,  duly  sealed  and  delivered  a  counterpart)  afterwards, 
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to  wit  on,  &c.,  entered  into  the  demised  premises  and  the  appurtenances,  and 
became  and  was,  and  ever  since  hath  been,  and  still  is,  possessed  thereof  for 
the  said  term  to  him  thereof  granted.  Justification,  by  Hoare  in  his  own 
right,  and  by  the  other  defendants  as  his  servants  employed  by  him  in  the 
care  and  pursuit  of  game,  of  the  breaking  and  entering  the  closes  in  which, 
&c.,  for  the  purpose  of  hunting  for  and  shooting  game,  in,  upon,  and  over 
the  same,  under  and  by  virtue  of  the  said  indenture,  and  according  to  the 
liberty,  &c.,  so  thereby  granted  as  aforesaid;  the  said  closes  in  which, &c., 
being  parcel  of  the  said  farms,  lands,  and  grounds,  situate,  &c.,  within  the 
manor  and  parish  of  Lillingstone  Dayrell,  and  so  devised  as  aforesaid ;  and, 
with  the  said  dogs,  &c.,  (the  other  trespasses  pleaded  to.)    Verification. 

Demurrer,  assigning  for  causes,  that  it  does  not  appear  that  Richard  Day- 
rell, the  tenant  for  hfe,  possessed  power  to  demise  or  lease  to  defendant 
Hoare  the  liberty  or  right  to  hunt,  &c. ;  that  the  lease  is  not  warranted  by  the 
powers  contained  in  the  will ;  that  it  is  not  alleged  by  the  plea  that  the  rent 
reserved  was  the  best  and  most  improved  yearly  rent  that  could  be  reason- 
ably had,  gotten,  or  obtained  for  the  messuage  and  lands  alleged  to  have 
been  demised,  together  with  the  liberty  to  hunt,  &c.,  in,  over,  and  upon  the 
said  other  farms,  lands,  and  grounds  of  the  said  Richard  Dayrell,  or  that  any 
rent  whatever  was  reserved  for,  or  in  respect  of,  the  said  liberty  to  hunt,  &c., 
upon  the  said  other  farms,  &c. ;  nor  that  the  best  and  most  improved  yearly 
rent  that  could  be  reasonably  had,  gotten,  or  obtained,  for  the  said  liberty  to 
hunt,  &c.,  upon  the  said  other  farms,  &c.,  was  reserved  by  the  lease;  and 
that  it  does  not  appear  that  tlie  rent  reserved  is  reserved  in  such  a  manner  as 
to  be  incident  to  the  reversion  of  the  premises  demised,  or  to  enure  to  the 
benefit  of  the  reversioner.  Other  causes  were  also  assigned,  not  material 
here. 

Joinder  in  demurrer. 

Sir  F.  Pollockj  for  the  defendant.  The  lease  is  not  a  good  execution  of 
the  power.  It  professes  to  demise  a  part  of  the  premises,  with  the  right  of 
shooting  over  the  whole.  The  right  of  shooting  cannot  be  granted,  by  itself, 
under  any  of  the  words  of  the  power.  •  Considered  as  a  franchise,  it  could 
be  granted  by  the  crown  only.  It  is  not  an  easement :  there  is  nothing  to 
which  it  is  appendant  or  appurtenant.  It  is  a  mere  privilege  to  the  grantee. 
That  appears  from  Doe  dem,  Douglas  v.  Locky  2  A.  &  £.  705, 743,  (29  E. 
C.  L.  R.  181);  and  the  doctrine  in  that  case  has  been  recognised  by  the 
Court  of  Exchequer  in  Wickham  v.  Hawker ^  7  M.  &  W.  63,  76.  Assuming 
the  privilege  to  be  a  proper  subject  of  grant,  the  grant  here  could  enure  only 
for  the  life  of  the  grantor.  In  Keppell  v.  Bailef,  2  Myl.  &  K.  517,  535, 
Lord  Brougham  pointed  out  that  liabilities  which  are  to  be  attached  to  pro- 
perty must  be  of  a  kind  "  well  known  to  the  law,  and  familiarly  dealt  with 
by  its  principles."  And  he  added,  "It  must  not  be  supposed,  that  inci- 
dents of  a  novel  kind  can  be  devised  and  attached  to  property,  at  the  fancy 
or  caprice  of  any  owner."  From  Co.  Ldi.  121,  b,  it  appears  that  "the 
thing  appendant  or  appurtenant"  must  "  agree  in  quality  and  nature  to  the 
thing  whereunto  it  is  appendant  or  appurtenant."  The  privilege,  therefore, 
in  this  case  could  not  be  annexed  to  the  land,  or  pass  with  it.  Here,  too, 
the  language  of  the  power,  authorizing  a  lease  of  "  the  said  several  estates, 
hereditaments,  and  premises,  so  given  or  limited,"  is  altogether  inapplicable 
to  the  privilege  which  is  the  subject-matter  of  the  grant.  In  Pomery  v.  Par^ 
tingtony  3  T.  R.  665,  there  was  a  power,  in  a  devise  of  all  the  devisor's 
manors,  messuages,  lands,  tenements,  and  hereditaments,  with  their  appurte- 
nances, "  to  grant,  demise,  and  lease  all  or  any  of  the  said  manors,  parts  of 
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manors,  mesmages,  lands,  tenements,  and  hereditaments,''  ^^  so  as  the  usual 
rents,  and  other  yearly  payments,  dues,  reservations,  and  heriots  be  fix)m 
time  to  time  reserved  and  made  due  and  payable  yearly  to  such  person  and 
persons,"  to  whom  the  immediate  reversion  and  inheritance  should  belong , 
''  and  so  as  there  should  not  be  at  any  one  time  any  greater  or  larger  estate 
apon  any  one  ienemmty  or  part  of  a  tenement,  so  leased,  demised,  and 
granted,  than  for  three  lives,"  &c.  It  was  held  that,  under  this  power,  a 
lease  of  tithes  of  com  and  grain,  which  had  not  been  leased  before  the 
making  of  the  devise,  was  invahd.  Lord  Kenyon  there  said  that  the  gene- 
ral rule  was  that  the  intention  of  the  maker  of  the  power  was  to  be  adhered 
to :  and  he  noticed  the  inapplicability  of  the  language  of  the  power  to  a  de- 
mise of  tithes.  In  Campbell  v.  Leach,  Ambl.  740,  a  lease  of  unopened  mines 
appears  to  have  been  thought  not  warranted  by  a  power  to  demise  messuages, 
lands,  tenements,  and  hereditaments,  except  the  capital  messuage,  and  a  war- 
ren, so  as  there  should  not  be  contained  in  any  lease  authority  to  commit 
waste.  Foot  v.  Marriott,  3  Vin.  Abr.  429,  Autlwriiy,  (G.,)  pi.  9,  is  to  the 
same  effect :  there  the  land  in  question  had  not  been  demised  within  twenty 
years ;  and  it  was  considered  that  a  power  to  let  tenements  "  under  the  new 
rents  now  reserved"  did  not  extend  to  such  land,  (a)  The  right  to  shoot  is 
here  not  demised  at  all,  as  a  separate  subject-matter.  Further,  by  the  power, 
"  the  best  and  most  improved  yearly  rent  or  rents"  that  can  be  reasonably 
had  are  to  be  reserved.  Now  a  rent  cannot  be  reserved  out  of  a  right  to 
sport :  and  this  grant  is  therefore  not  in  pursuance  of  the  power.  The  lease 
of  a  fair,  under  such  a  power,  was  held  invalid  in  JeweVs  Case,  5  Rep.  3  a. 
Lord  Mountjoy^s  Case,  5  Rep.  3  b,  also  shows  that  this  is  a  fatal  objection. 
In  &ct  the  money  to  be  paid  by  the  grantee  in  respect  of  the  privilege  has 
none  of  the  incicfents  of  a  rent :  it  is  merely  a  matter  of  contract  between  the 
parties.  It  has  been  already  shown  that  the  privilege  cannot  be  treated  as 
annexed  to  the  land :  so  that  the  objection  cannot  be  answered  by  consider- 
ing the  whole  sum  to  be  rent  issuing  out  of  the  land  demised.  Patteson,  J. 
In  Pickering  v.  J^oyes,  4  B.  &  C.  639,  (10  E.  C.  L.  R.  429,)  the  Court  held 
that  such  a  grant  could  not  be  presumed  under  the  particular  circumstances ; 
but  they  did  not  go  so  far  as  to  determine  upon  its  effect.]  The  authorities 
cited  in  Miyrris  v.  DimRs,  1  A.  &  E.  654,  (28  E.  C.  L.  R.  178,)  show  that  a 
free  warren  cannot  be  made,  by  grant,  appurtenant  to  a  manor.  Com.  Dig., 
tit  Appendant  and  AppurtenarU,  shows  the  same.  Supposing  that  such  a 
privilege  might,  by  prescription,  be  appendant  to  land,  it  cannot  now  be 
created  with  that  character.  The  largeness  of  the  grant  forms  another  objec- 
tion. The  privilege  of  sporting  is  granted  to  the  grantee,  "  his  executors 
and  administrators,  and  his  and  their  friends,. in  his  or  their  company,  or 
with  his  or  their  permission,"  and  to  "his  or  their  gamekeeper  or  servant." 
Such  a  privilege  is  practically  unlimited,  and  might  be  inconsistent  with  any 
other  enjoyment  of  the  land.  [Littledale,  J.  The  grant  would,  at  any  rate, 
be  goocl  for  the  life  of  the  grantor:  you  do  not  show  that  he  is  dead.]  The 
plea  should  allegeihis  life,  as  it  sets  up  the  lease ;  and  the  fact  of  the  grantor 
being  in  life,  or  not,  is  within  the  knowledge  of  the  defendant,  the  grantee, 
rather  than  of  the  plaintiff. 

Sir  W.  W.  FoUett,  contru  The  plea  alleges  that  the  defendant  Hoare 
entered  under  the  lease ;  and  nothing  appears  on  the  record  to  show  that  the 
lease,  once  good,  has  been  avoided  by  the  death  of  the  lessor.  It  lay  on 
the  plaintiff  to  negative  the  right  which  was  shown  primS  facie.  [Little- 
DAI.C,  J.  If  you  justify  simply  as  under  ar lease  by  tenant  for  life,  you  must 
(a)  See  2  Sujfden  on  Powers,  341,  (6lh  ed.) 
▼OL.  XL.  24  Q  2 
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.  dver  his  life.  Patteson,  J.  Suppose  you  had  pleaded  a  lease  for  fifteen 
years,  if  the  lessor  should  so  long  live.]  The  objection,  if  good,  should 
have  been  taken  by  special  demurrer :  there  is  only  an  informaUty.  It  does 
not  appear  that  the  plaintiff  is  other  than  a  mere  stranger :  the  record  does 
not  show  that  the  lease  has  been  impugned  by  any  tenant  for  life,  or  remain- 
der-man.  [Patteson,  J.  In  Fryer  v.  Koombs^  11  A.  &  E.  403,  (39  E.  C. 
L.  R.  126,J  the  plaintiff  sued  in  debt  for  rent  as  assignee  of  a  reversion, 
a^d  showed,  by  his  declaration,  that  the  reversion  had  been  assigned  to  him 
for  life,  if  two  persons  should  so  long  live,  but  he  did  not  aver  the  con- 
tinuance of  the  lives  of  the  two,  though  he  stated  that  the  rent  "  became 
and  was  due  and  still  is  in  arrear  and  unpaid  to  the  plaintiff:"  and  this  was 
held  bad  on  general  demurrer.]  The  lease  is  a  good  execution  of  the  power. 
The  demise  is  of  part  of  the  messuages  and  lands,  and  so  far  within  the 
express  words :  then  the  right  of  sporting  is  to  extend  over  nothing  but  the 
premises  which  the  power  gives  authority  to  demise.  The  plea  alleges,  and 
it  is  not  traversed,  that  the  most  improved  rent  that  can  be  got  is  reserved. 
It  is  said  that  this  is  a  mere  personal  privilege :  but  in  Daviesh  CasCj  3  Mod. 
246,  it  was  held  that  the  tenants  of  a  manor  might  prescribe  in  a  que  estate 
to  fowl  in  a  free  warren,  parcel  of  the  manor.  In  JewePs  Casey  5  Rep.  3  a., 
the  grant  was  of  a  franchise,  namely  a  fair,  which  has  no  analogy  to  this 
case.  The  authority  of  Lord  Mountjoy^s  Case,  5  Rep.  3  b,  is  shaken  by 
Doe  dem.  Earl  of  Shrewsbury  v.  Wilsany  5  B.  &  Aid.  363,  (7  E.  C.  L.  R, 
131.)  In  Moore  v.  Lord  Plymouth,  7  Taunt.  614;  S.  C.  affirmed  in  error 
on  a  different  point,  Moore  v.  The  Earl  of  Plymouth^  3  B.  &  Aid.  66,  (5  E. 
C.  L.  R.  232,)  the  inclination  of  the  Court  is  considered  by  the  reporter  to 
have  been  in  favour  of  the  opinion  that  such  a  liberty  was  a  tenement  which 
might  be  entailed.  An  incorporeal  hereditament  may  be  attached  to  a  cor- 
poreal one.  (a)  The  decisions  in  The  Duke  of  Somerset  v.  Fogwell,  5  B.  & 
C.  875,  (12  E.  C.  L.  R.  395,)  and  Bird  v.  Htgginson,  2  A.  &  E.  696,  (29 
E.  C.  L.  R.  177  ;)  affirmed  in  error,  in  Exch.  Ch.,  Bird  v.  lEggtnsoUj  6  A. 
&  E.  824,  (33  E.  C.  L.  R.  219,)  turned  entirely  on  the  circumstance  that 
the  hereditaments  were  incorporeal,  and  that,  to  enable  the  grantor  to  reserve 
a  rent,  there  must  be  a  deed.  No  reason  can  be  suggested  why  a  farm  may 
not  be  let  with  right  of  pasturage  over  an  adjacent  farm.  So  the  tithes  of 
land  might  be  the  subject  of  a  separate  letting.  The  whole  proceeds  here 
out  of  property  held  by  a  single  owner :  the  power  does  not  prescribe  that 
the  whole  should  be  let  together.  It  is  as  if  tiie  lease  had  been  of  a  portion 
of  the  land,  together  with  the  mines  and  minerals  in  the  other  portion.  It 
is  argued  that  no  rent  can  be  reserved  on  such  a  lease  as  this :  but  that  ob- 
jection is  unfounded,  unless  the  thing  leased  be  a  mere  license,  which  is 
not  the  case  here ;  note  (7)  to  The  Dean  and  Chapter  of  Windsor  v.  Govern 
2  Wms.  Saund.  304.  That  case  shows  that,  where  corporeal  and  incorpo- 
real hereditaments  are  granted  together,  the  rent  may  well  be  reserved  in 
respect  of  both.  (6)  It  appears  by  the  record  here  that  the  best  rent  which 
can  be  got  is  reserved  on  all  which  is  granted.  The  addition  of  the  right 
of  sporting  has  probably  increased  the  rent.  The  whole  property,  with  all 
its  nghts,  might  unquestionably  have  been  leased  under  the  power:  then 
why  not  any  part  ?  Tomlinson  v.  Day,  5  B.  Moore,  558 ;  S.  C.  2  Br.  &  B. 
680,  shows  that,  when  corporeal  and  incorporeal  hereditaments  are  leased 
together,  the  rent  may  be  apportioned  in  respect  of  each,  in  the  event  of  an 

(a)  See  Co.  Lit  121,  b,  ut  suprA. 

(h)  See  Doubitofte  v.  Curtttne^  Cro.  Jac.  452,  453  r  Gardiner  v.  WUliamson^  2  B.  &  Ad. 
386,(22E.C.L.R.91.) 
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eyiction  from  either.  Pamery  v.  Partington^  3  T.  R.  665,  is  inapplicable : 
the  question  here  does  not  turn  upon  ^hat  was  customably  let. 

Sir  JP.  Pollock  J  in  reply.  .In  Tondinson  v.  Day^  the  argument  does  not 
seem  to  have  turned  on  the  fact  that  the  right  to  sport,  which  was  professedly 
granted,  extended  over  more  than  the  land  demised:  here  the  objection 
arises  on  the  right  being  given  in  respect  of  premises  not  demised.  [Lit- 
TLEDALE,  J.  How  do  you  distinguish  this  from  the  .case  of  a  fishery  ?]  The 
law  respecting  fisheries  is  pecuhar,  and  cannot  be  considered  as  clearly 
setded ;  Hargrave's  notes  to  Co.  Litt.  4  b,  (2,)  and  122,  a,  (7.)  How  can 
the  right  of  re-entry,  as  required  by  the  power,  be  reserved  on  a  privilege  of 
sporting  over  lands  which  are  not  demised  ?  [Patteson,  J.  If  the  privilege 
be  annexed  to  the  land  which  is  demised,  there  might  be  a  re-entry  on  tliat.] 
The  privilege  cannot  be  so  annexed,  for  the  reasons  before  given.  As  to 
the  suggestion,  that  the  life  of  a  tenant  for  life  may  be  presumed  because 
there  is  no  special  demurrer  for  the  want  of  such  an  averment,  it  is  clear 
that,  had  such  a  special  demurrer  been  relied  upon,  the  defendant  might 
have  answered  that  the  demurrer  passed  by  the  real  defence,  which  was 
intended  to  rest  on  the  execution  of  the  power. 

LiTTLEDALE,  J.  (fl)  I  think  the  plaintiff  is  entitled  to  our  judgment. 
There  are  two  questions  in  the  case.  The  first  is,  whether  we  arc.  to  assume, 
upon  this  record,  the  continuance  of  the  life  of  the  tenant  for  life,  tlie  grantor. 
I  think  the  plea  should  aver  his  life :  on  this  point  there  seems  to  me  to  be 
no  doubt.  The  case  is  clearly  within  tl^  authority  of  Ingram  v.  TothUl^ 
1  Mod.  216 ;  S.  C.  2  Mod.  93 ;  and  the  same  law  is  adopted  in  Comyns's 
Digest,  Pleader,  (C.  66.)  Where  a  party  claims  under  a  particular  estate,  he 
must  aver  its  continuance.  The  plea  here  leaves  the  objection  open,  as 
upon  general  demurrer.  The  second  Question  is,  whether  the  defendant's 
claim  can  be  supported  upon  the  ground  that  the  grant  is  a  good  execution 
of  the  power.  This  grant  of  the  privilege  of  sporting  is  not  a  lease  of  any 
of  the  "  estates,  hereditaments,  and  premises,"  given  to  Richard  Dayrell  for 
life.  Clearly,  it  is  not  a  grant  of  the  whole ;  for  it  contemplates  that  other 
parts  are  not  leased.  Nor  is  it  a  grant  of  a  part ;  for,  in  the  power,  part  is 
used  with  reference  to  the  entirety  which  tibe  tenant  for  life  has.  Thus, 
supposing  the  estate  to  consist  of  two  houses  and  a  thousand  acres  of  land, 
the  power  enables  the  party  to  grant  one  house  and  one  hundred  acres.  But 
the  demise  must  be  of  the  whole  which  covers  the  part  demised :  an  ease- 
ment cannot  be  granted  by  itself  out  of  any  separate  part ;  that  would  be 
subjecting  the  land  to  a  servitude.  Therefore  I  do  not  enter  into  the  ques- 
tion, which  has  arisen  as  to  the  peculiar  nature  of  the  privilege,  whether  the 
tenant  for  life  could  have  annexed  such  a  privilege  to  other  land.  The  pri- 
vilege is  very  peculiar ;  it  is  not  known  in  the  books ;  and  a  free  warren 
seems  to  be  quite  different.  I  do  not  lay  much  stress  on  the  objection  as  to 
entry  for  non-payment.  But  I  think  the  grant  bad,  on  the  simple  ground 
that  the  entirety  in  the  particular  part  is  demised. 

Patteson,  J.  The  point  taken  on  the  absence  of  any  averment  that  the 
life  of  the  tenant  for  life  continued  is  decided  by  cases  cited  in  note  (8)  to 
Tkursby  v.  Plant^  1  Wms.  Saund.  235  a.  There  is  a  discussion,  in  tiiat 
note,  as  to  the  necessity  of  averring  continuance  of  an  estate  tail ;  but  there 
has  never  been  any  doubt  as  to  the  necessity  of  averring  the  contihuance  of 
an  estate  for  life.  It  is  there  said,  "  But  though  a  person  who  derives  title 
under  tenant  for  life,  or  pur  auter  vie,  must  aver  the  life  of  tenant ^br  /j/fe,  or 
cestui  que  vie^  yet  it  seems  not  to  be  necessary  to  make  an  eocpress  averment 
(a)  Lord  Denman,  C.  J.,  was  absent 
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chereof,  as  is  done  in  this  declaration.  It  is  held,  that  if  it  appears  by  impSr' 
cation  that  the  life  continues,  it  is  sufficient,  at  least  after  verdict,  or  on  a 
geiTeral  demurrer."  The  last  decision  upon  this  point  was  Fryer  v.  Coombs y 
m  which  no  doubt  arose,  except  upon  the  question  whether  the  continuance 
of  the  lives  could  be  there  implied  from  the  language  of  the  breach.  Here 
is  no  such  implication ;  and  therefore,  if  the  plea  is  meant  to  set  up  a  claim 
under  the  estate  of  tenant  for  life,  it  is  bad  for  not  averring  the  continuance 
of  the  life.  But  the  meaning  undoubtedly  is  to  claim  under  the  power,  and 
admit  the  death.  Now  we  need  only  compare  the  words  of  the  power  and 
the  words  of  the  lease  to  see  that  this  is  not  a  good  execution  of  the  power. 
The  power  authorizes  the  tenant  for  life  to  demise,  lease,  or  grant,  the  es- 
tates, hereditaments,  and  premises,  given  to  the  tenant  for  life,  or  any  part 
or  parts  thereof.  The  lease  is  of  a  part  of  the  premises,  with  a  liberty  to 
sport  over  the  remainder.  It  is  not  like  the  right  even  of  a  lord  of  the 
manor,  though  he  had  little  enough  ;  nor  is  it  like  a  free  warren.  The  right 
can  arise  in  this  instance  only  out  of  the  possession  of  the  land ;  and  the 
power  does  not  contemplate  the  separation  of  the  incident  from  the  land.  It 
would  be  absurd  so  to  construe  it. 
Williams,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Dame  ELIZABETH  TUFTON  and  Another  against  WHITMORE  and 

Another. — p.  370. 

On  an  issue  raising  the  question  whether  due  diligence  had  been  used  to  obtain  th« 
answer  of  A.  to  a  bill  in  Chancery,  a  witness  stated,  on  interrogatories,  that  he  did 
with  due  diligence  endeavour  to  obtain  the  answer,  but  could  not,  and  that  he  wrote  a 
letter  on  that  occasion  to  A/s  agent.  The  letter  itself  was  not  in  evidence ;  and  there 
was  no  proof  that  any  endeavour  had  been  made,  except  writing  Kuch  letter.  Held^ 
that  the  deposition,  to  the  extent  above  stated,  was  admissiblt,  though  the  part  im 
mediately  following  set  forth  the  contents  of  the  letter,  and  was  therefore  excluded. 

Assumpsit.  The  declaration  charged  the  defendants,  as  attorneys,  with 
negligence  in  the  conduct  of  certain  proceedings  in  the  Court  of  CThanceiy 
in  Ireland.  The  defendants,  in  their  fifth  plea,  alleged  that  it  was  neces- 
sary, in  the  course  of  the  proceedings  in  that  court,  to  put  in  the  answers 
of  one  Humphrey  Jones  and  one  William  Hughes  to  certain  bills  of  revivor, 
and  that  defendants  used  due  diligence  to  procure  such  answers,  but  were 
unable  to  do  so.  Replication,  tendering  issue  on  the  averment  of  diligence. 
On  the  trial,  before  Williams,  J.,  at  the  sittings  in  London,  after  Michael- 
mas term,  1838,  the  deposition  of  Matthew  Franks  was  put  in,  taken  upon 
interrogatories  administered  under  a  commission.  Part  of  the  deposition  hav- 
ing been  read,  by  which  Franks  appeared  to  have  been  an  agent  of  the  de- 
fendants, their  counsel  proposed  to  read  the  following  answer  of  Franks  to  a 
cross-interrogatory.  \ 

"  I  did  with  due  diligence  endeavour  to  obtain  the  answers  of  the  said  ^ 

Humphrey  Jones  and  William  Hughes  respectively  to  the  said  original  bill 
and  bill  of  revivor  respectively ;  and  I  could  not  obtain  the  same  or  either  • 

of  them.  The  said  Humphrey  Jones  was  abroad  in  France ;  and  upon  com- 
mencing the  action  I  wrote  to  Mr.  Hughes,  who  had  the  management  of  his 
affairs,  [and  requested  to  be  allowed  to  use  his  name,  and  stated  to  him  that 
any  security  he  might  require  against  the  consequences  should  be  given. 
The  said  Hughes,  in  reply,  refused  to  give  such  permission  without  the  con- 
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sent  of  the  said  Humphrey  Jones,  who  afterwards  died  abroad^'  There  was 
a  further  statement  as  to  a  letter  written  by  Franks  to  Hughes.]  "  I  used 
3very  exertion  in  my  power  to  procure  their  answer." 

The  counsel  for  the  plaintids  objected  to  any  part  of  this  answer  being 
received ;  contending  that  so  much  of  it  as  set  forth  the  contents  of  letters 
was  clearly  inadmissible,  they  not  being  produced,  and  that  the  rest  was 
merely  a  statement  of  endeavours  which  consisted  wholly  in  the  writing  of 
such  letters  and  could  not,  therefore,  be  adverted  to  while  the  contents  of 
the  letters  themselves  were  not  evidence.  The  learned  judge  thought  the 
deposition  inadmissible  as  to  the  contents  of  the  letters,  but  held  that  the 
rest  of  the  statement  was  evidence ;  and  the  deposition  was  read,  omitting 
the  part  here  printed  within  brackets.  The  defendant^  had  a  verdict  on  the 
issue  upon  the  iifdi  plea.  In  Hilary  term,  1839,  a  rule  nisi  was  obtained  for 
a  new  trial,  on  account  of  the  reception  of  this  evidence,  and  on  another 
ground,  not  material  here. 

Sir  /.  Cemtpbellj  Attorney-General,  Crowder^  and  Kaye,  now  showed 
cause,  and  contended  that  the  parts  of  the  deposition  admitted  at  the  trial 
were  substantive  evidence  of  endeavours  to  procure  Jones's  and  Hughes's 
answers,  and  not  mere  allusions  to  the  contents  of  letters  which  could  not  be 
put  in :  and  that  the  statements,  if  given  vivS  voce,  would  have  been  re- 
ceivable according  to  the  usual  practice  at  nisi  prius. 

Sir  W.  W.  Follett  and  W.  H.  Watson,  contra.  If  Franks  had  been  called 
as  a  witness,  and  said  only,  I  wrote  a  letter,  and  the  letter  had  not  been  pro- 
duced, the  fact  of  writing  could  not  have  gone  to  the  jury.  Here  the  "  ex- 
ertion" made  consisted  in  the  writing  of  letters,  which  could  not  be  given  in 
evidence.  The  defendants  had  no  right  to  obtain  the  benefit  of  the  state- 
ments without  producing  the  letters.  The  deposition,  therefore,  Vas  not 
made  admissible  by  merely  excluding  the  contents  of  the  letters :  the  whole 
should  have  been  rejected  or  received.  To  admit  a  portion  without  the  rest 
gives  it  an  effect  which  the  witness  did  not  contemplate.  [Williams,  J.  I 
admitted  the  evidence  that  Franks  wrote  a  letter,  as  showing  that  he  did 
something.  I  considered  it  admissible  among  the  facts  of  the  cause ;  valeat 
quantum.] 

Lord  Denman,  C.  J.  There  is  no  ground  for  a  rule  on  the  point  of  evi- 
dence. I  see  no  objection  to  the  answer,  stopping  at  the  points  to  which  it 
was  limited  at  the  tnal. 

LiTTLEDALE,  J.,  concurrcd. 

Patteson,  J.   The  whole  answer  was  admissible,  except  the  contents  of 
the  letter.     It  is  very  common  at  nisi  prius  for  a  witness  to  say  "  I  wrote  a ' 
letter,"  and  then  to  be  stopped  when  proceeding  to  state  what  it  contained. 

Williams,  J.,  concurred. 

The  rule  was  made  absolute  on  another  point 


BRACEY  against  CARTER.— p.  373. 

If  an  attorney,  conducting  a  suit,  commits  an  act  of  negligence  by  which  all  the  pre- 

rioQs  steps  become  useless  in  the  result,  he  cannot  recover  for  any  part  of  the  busi- 

neu  done. 
Whether  or  not,  in  such  a  case,  the  work  became  wholly  useless  by  the  plaintiff's  fault, 

is  a  question  for  the  jury. 
tHich  failure  of  the  work  is  a  defence  admis^ble  on  non  assumpsit,  in  an  action  upon  the 

attorney's  bill. 
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AssuMPsi'Bi  for  work  done  and  money  paid,  and  on  an  account  stated. 
Pleas:  1.  Non  assumpsit.     2.  Payment.     3.  Set-off.     Issues  thereon. 

On  the  trial,  before  Lord  Dcnman,  C.  J.,  at  the  sittings  in  London  after 
Michaebuas  term,  1833,  it  appeared  that  the  action  was  brought  for  the 
labour  and  expenses  of  plaintiff,  as  an  attorney,  in  conducting  an  action  (a) 
for  defendant.  The  principal  ground  of  defence  was  that  plaintiff,  by  his 
negligence  in  not  being  prepared  with  a  certain  document  at  the  trial,  had 
rendered  the  whole  work  useless,  the  now  defendant  (then  plaintiff)  hairing 
been  nonsuited  for  want  of  that  evidence.  For  the  now  plaintiff  it  was 
urged  that  the  document  did  not  appear  to  have  been  in  existence ;  that  de- 
fendant, knowing  all  the  circumstances,  had  urged  plaintiff  to  carry  on  the 
cause,  down  to  a  certain  period  in  1835,  when  defendant  warned  plaintiff  to 
procure  the  document ;  and  that  plaintiff  (if  to  blame  for  not  then  procuring 
It,  or  discontinuing  the  action)  was,  at  least,  entitled  to  recover  his  charges 
down  to  that  period.  The  lord  chief  justice  left  it  to  the  jury  to  say  whe- 
ther any  of  the  grounds  of  defence  had  been  maintained,  and  told  them  that, 
if  the  now  plaintiff  had  been  guilty  of  a  gross  negligence  which  had  rendered 
the  whole  work  useless,  the  defendant  was  entitled  to  a  verdict.  The  jury 
found  for  the  defendant.  ife%,  in  Hilary  term,  1839,  obtained  a  rule  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff,  or  a  new 
trial  had,  on  the  grounds,  first,  that  useful  service  had  been  proved  down  to 
the  period  before  mentioned,  for  which  plaintiff  ought  to  recover,  the  cause 
having  been  lost  through  an  irremediable  defect,  and  the  real  complaint 
being,  not<hat  the  now  plaintiff  did  not  succeed,  which  was  impossible,  but 
that  he  carried  on  the  action  after  that  impossibility  had  been  ascertained : 
and,  secondly,  that,  at  all  events,  the  defence  that  no  ultimate  benefit  had 
been  received  was  not  admissible  under  a  plea  of  non  assumpsit.  A  rule 
nisi  was  granted.  Lord  Denman,  C.  J.,  observing,  as  to  the  last  point,  that  a 
case  raising  the  same  question  was  already  before  the  Court.  (6) 

Erie  and  Petersdorff' novr  showed  cause.  The  question  whether  a  failure 
of  the  work  may  be  proved  under  a  plea  of  non  assumpsit  was  discussed, 
and  virtually  decided  in  favour  of  admitting  such  defence,  in  the  case  of 
Symes  v.  JSTipper,  lately  before  this  Court.  Cousins  v.  Paddon^  2  C.  M.  & 
R.  547,  556 ;  S.  C.  5  Tyr.  535,  546,  and  Randall  v.  Ikey,  4  Dowl.  P.  C. 
682,  are  authorities  to  the  same  effect.  And  in  HiU  v.  Allen^  2  M .  &  W. 
283,  a  plea,  to  assumpsit  on  an  attorney's  bill,  that  the  work  proved  useless 
through  plaintiff's  netrligence  and  unskilfulness,  was  held  bad  as  amounting 
to  non  assumpsit.  Here  the  work  was,  in  the  end,  wholly  unprofitable. 
Whether  it  was  properly  or  improperly  proceeded  in  was  a  question  for  the 
ury,  Shanjo  v.  Arden,  9  Bing.  287,  (23  E.  C.  L.  R.  276;)  and  they  hare 
^ound  for  the  defendant.  That  being  so,  no  item  relating  to  such  business 
can  be  a  ground  of  action. 

Kelly  and  Chambers^  contri,  admitted  it  to  be  now  settled  that,  where 
through  the  attorney's  misconduct,  and  that  only,  business  has  proved  totally 
useless,  he  cannot  recover  his  charges  in  respect  of  it.  But  they  contended 
that,  in  this  case,  the  business  had  been  conducted  under  the  defendant's 
directions,  (he  taking  an  active  part  in  the  management  of  it,)  and  under  cir- 
cumstances which  appeared  to  give  a  fair  expectation  of  success,  tiD  the 
above-mentioned  period  in  1835 ;  that,  if  the  action  had  been  then  stopped, 
plaintiff  would  have  been  entided  to  recover  his  charges  down  to  that 
period ;  and  that  he  ought  not,  by  reason  of  something  which  happenc*! 

(a)  There  were  some  other  demands,  as  to  which  no  statement  is  iiecessary. 
(6)  Symet  v.  NipptVy  Hil.  T.  1840.    See  p.  76,  note  (6),  post 
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afterwards,  to  lose  them  altogether,  but  defendant,  if  he  had  ground  for 
complaint,  should  be  left  to  his  cross  action. 

li)rd  DEN3fAN,  C.  J.  I'his  rule  was  granted  on  a  doubt  which  the  Court 
felt,  whether  the  negligence  could  be  given  in  evidence  under  non  assump- 
sit. That  it  is  an  admissible  defence  under  that  plea  is  now,  I  believe, 
completely  settled,  provided  the  jury  are  satisfied  that  the  work  became 
wholly  useless  through  the  plaintiff's  negligence.  Supposing  the  jury  to 
have  found  their  verdict  on  that  ground  in  the  present  case,  (a)  I  think  the 

Suestion  was  entirely  for  them.  I  do  not  see  how  any  rule  could  be  laid 
own  respecting  it,  as  a  matter  of  law ;  the  decision  of  it  must  rest  with  the 
jury-  In  my  opinion  it  cannot  be  said  that  the  work  does  not  become 
useless  through  the  plaintiff's  fault,  if,  in  consequence  of  his  miscon- 
duct at  some  particular  point,  the  whole  is  made  ineflectual :  and  here  it  was 
left  to  the  jury  to  say  whether  that  was  or  was  not  the  case.  The  admissi- 
bility of  the  defence  on  non  assumpsit  appears  from  Hill  v.  Jillenj  2  M.  & 
W.  283,  where  it  was  specially  pleaded,  and  held  bad  as  amounting  to  the 
general  issue.  I  regret  that  this  diould  be  so ;  for  the  plaintiff  would  not  be 
in  a  worse  situation  by  being  told  of  the  precise  objection  to  his  claim. 

LiTTLEDALE,  J.  The  qucstion  as  to  the  total  failure  of  the  work  was  for 
the  jury. 

Patteson,  J.  It  is  a  defence  on  non  assumpsit,  that  no  benefit  was 
received.  And,  if  the  plaintiff  has  received  no  benefit  ultimately,  hi*  has 
never  been  benefited.     The  question  on  that  point  was  for  the  jury. 

Williams,  J.,  concurred. 

Rule  discharged,  (b) 

(a)  The  defendant  also  endeavoured  to  prove  a  bargain  that  there  should  be  no  pay- 
ment except  in  case  of  success. 

(/»)  SYMES  against  NIPPER. 
In  assompsit  on  an  attorney's  bill,  Qiueref  whether  defendant,  under  the  plea  of  nou 
assumpsit,  may  prove  that  the  business   done  became   ultimately  useless  through 
plaintiff's  negligence. 

AssuxniT  on  an  attorney's  bill.  Plea,  non  assumpsit  On  the  trial,  before  Cols- 
Kio«K,  J.,  at  the  sittings  in  Middlesex  after  Trinity  term,  1838,  it  appeared  that  the  claim 
was  in  respect  of  plaintiff's  services,  dec.  in  conducting  a  cause  in  which  the  now  defend- 
ant was  plaintiff.  The  defence  was,  that  the  work  done  in  the  cause  ultimately  became 
useless  through  the  negligence  of  the  now  plaintiff,  who  withdrew  the  record  at  the 
mssizes.  The  jury,  in  the  present  cause,  found  a  verdict  for  the  defendant  on  the  issue 
upon  non  assumpsit.  Erie,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  that  the  defence  was  inadmissible  on  a  plea  of  non  assumpsit,  and  that 
the  verdict  was  against  the  weight  of  evidence. 

Kelly  and  fitUt  now  showed  cause,  before  Lord  Dbitmait,  G.  J.,  Littlbdalb,  and  Cols- 
mi  DOB,  Js.  It  has  been  doubled  whether  the  defence,  that  no  benefit  ultimately  accrued 
from  the  service,  be  allowable  under  non  assumpsit ;  and,  for  some  time  ai\er  the  new 
rules  of  pleading,  it  was  pleaded  specially.  But  Huntley  v.  ^u/uwr,  6  New  Ca.  Ill, 
(37  E.  C.  L.  R.  304,)  shows  that  it  need  not  be  so  pleaded :  and  in  Hill  v.  Mien,  2  M.  dc 
W.  283,  this  defence  was  held  equivalent  to  non  assumpsit.  The  defence  is,  not  that 
some  new  fact  has  arisen,  which  might  be  the  subject  of  a  cross  action,  but  that  the 
defendant  having  contracted  to  pay  in  consideration  of  certain  services  to  be  duly  per- 
formed, they  are,  in  effect,  unperformed,  and  so  the  consideration  fails. 

Erie  and  Miller,  contra.  The  judgments  delivered  in  Huntley  v.  Bulvptr,  6  New  Ca. 
Ill, do  not  touch  upon  the  point  now  taken.  [Colbbidrb,  J.  You  are  pressed  by  the 
rale,  Hil.  4  W.  4,  Pleading*  in  Particular  Actiont,  I.  1.  Under  that  rule,  the  plea  of  non 
assumpsit  called  upon  you  to  prove  the  matter  of  fact  from  which  the  contract  or  pro- 
mise alleged  might  be  implied  by  law.  Was  not  that  matter  of  fact,  here,  the  useful 
service*  Lord  Dbiticak,  G.  J.  I  should  say  that,  if  a  defendant  meant  to  allege,  in 
answer  co  a  case  of  service  performed,  that  the  service  had  become  useless,  he  ought, 
in  honesty,  to  give  notio*^  of  that  complaint:  otherwise  the  greatest  injustice  might  be 
done.]  It  is  very  important  to  consider  whether  a  plaintiff  ought  to  be  subjected  to  th 
sarprise  of  such  a  defence  made  without  previous  notice.    In  the  case  of  goods  sold,  * 
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A  sOi^e  and  dtflir«nr  ia  poiat  of  fact  be  .shown,  the  action  lies,  and,  by  the  rule  of  Conrty 
die  -"i*?!  H  ira  A^Nrnp>Li  is  msuilicient  if  the  defence  be  that  the  goods  were  worthless. 
That  ^rnMi..i  b<f  pl*»i  *»*<i.  Here,  the  defence  did  not  implv  leant  of  skill  in  the  beginning. 
Tltafre  wo:?  a  cv»a->iJeraiion  for  the  defendantVs  contract.  The  amount  of  consideration 
IS  IOC  utile rij^ ;  um*  qiie>tioQ  is,  whether  the  contract  was  annulled  by  the  ultimate 
ne^r-.^oce.  The  rule  of  pleading  which  requires  matters  in  confession  and  avoidance 
*v  ?e  ipectailv  pV.ided  applies  here.  [Kelly  cited  Cousltu  y.  Paddon,  2  Cro.  M«&  R. 
5-4  7.  5o<J;  :n.  V.\  >  Tyr.  33o.  546.]  There  the  plea  of  non  assumpsit  might  have  been 
^uifici«uc,  pn.*vided  the  arucle  delivered  under  an  order  for  bricks  did  not  even  come 
unuer  me  Jeav>m.naiioa  of  a  brick.  [Lord  Destmait,  C.  J.  A  defendant  might  show 
\nM  Me  ^^•li-►  iei.vtfrv'i  were  not  the  goods  ordered,  CoisaiDos,  J.  If  I  order  clothes, 
via  ne  niae^maa  >e'i>i^  c!o:hes>  and  of  good  cloth,  but  they  do  not  fit,  is  a  promise  to 
pav   m.nieti  ^v  .aw  *]     The  defence  should  be  specially  pleaded. 

r*w  oajxf  was  a^jjo  ar^ried  as  to  the  weight  of  evidence. 

Thtf  k\>art  -^'v>m:n**n  red  a  stet  prucessos.  The  case  stood  over:  and  no  jndgment 
«4s^  jv«t  ^ivea  «tpoa  uie  rile. 


KENRY  H-VRT  against  CROWLEY.— p.  378. 

t>>'>:n.t4'*»o.  x.tevtTf  •-.^^•c  ieiVadani  was  possessed  of  a  wagon  and  horses,  which  were 
*■••  'K'  ,-a  -  •!  i».*  •,'  1 !  i-i*.'*  servant,  and  the  servant  was  driving  them  ;  and  that 
ifK..tt»  >»  1.^  >ad  5e-v.i'r:.so  carelesslv  drove  the  same,  that  pi aintilT's  carriage 
w-cv  II  '(i«^u  v.^1  a  -^  eji  of  N.k  guilty,  defendant  cannot  prove  that  the  servant  and 
>v»>f^  *"i^  -K'i  te  fi.:  v:ifs;  K>r  me  allegation  that  they  were  so  in  matter  of  induce- 
f A.»w  a.J-e    liL  H  ..  4  W.  4»  PUadin^  in  Particular  Jctiontf  IV.  1,  is  admitted  by 

K».  Ml  V.-V.U  V  fit.-'fhi  -rr  nM>?.  oc  arsrument  upon  a  rule  for  entering  a  nonsuit,  though 
iw  ax  •«  >.>oj«.v.iott  wai>  ..aett  taken  for  the  first  time. 

i,^  vN.^.      r^*  ivvld-nrioa  sta'ei.1  tliat  plaintifT,  on,  &c.,  was  possessed  of  a 

V  »  '.M». .»  \  ^xii  \a  u\  to  wit,  ;fec.,  and  a  horse  of  great  value,  &c.,  then 
s  •  iN\  *.;  »o  WW  \>  uh  cabriolet  and  horse  were  then  goinff  along  a  cer- 
.a..-  ^.  A  >  :'^A  t^  :  :';a:  detVndant  was  also  then  possessed  of  a  wagon, 
i.ix  '  -v  \ \>4.-i  v'  -A.  j:  :!.o  same,  which  wagon  and  horses  of  defendant 
\fc.  V  v.t  I  v.vN'  .'  vMA\  nutnaixeraent,  and  direction  of  a  certain  then 
M  .  ^  t  .c  \  ^.  » .'  •  —  ^  w  >  ^  \vx<  *hon  driving  the  same  in  and  along  the  said 
'i.^«\%i^  Kw..  \\v<  vt.tViulant  b V  his  said  servant  so  carelessly, .negli- 
V..  ^,  a.'v*  ..  •  \*'iv.\\  d:v\t\  &c.":  the  count  then  alleged  that,  by  and 

i.s.  ^^  v.v  t    Kc  ,:^*  vv  ot*  defendant  by  his  said  servant,  the  wagon,  &c. 
,n  ♦.  ,  IV  i  v-  '      A\l  ;>*uintit!"*s  carriage  and  horse ;  and,  by  means  of  the 

.•va,  \s   ^-    '\.     lssi.e  thertxm. 

v^»    K'    -  .\  \  'W  iVivRiPCE,  J.,  at  the  sittings  in  London,  after  Mi- 

v,v,v  '.  .»v   *.•  \  t<vSx  e\u;etK*^  was  c^iven  both  for  plaintiff  and  for  de- 

e,,s  * .  ,  v\  V    .c  .tv\ ,  !c  r :  and  defendant  further  proved  that,  although  the 

w  , .  ^k  w  w  >.v  t.i/  ^  t^t  1 1^  iKuite  upon  it,  the  driver  was  a  person  in  the 

v'\i.K,K  v\  vsv  \\     \eu  Hart,  ana  the  horses  were  alsoW.  Hart's:  that 

V  V  X ...  .  I.  >.u'  vH- ;»\^\v\i  \\\  Hart  on  the  day  in  question  to  bring  sugar  for 
\  4  .vol  V  Wvv  1- 111  IXvks:  that  W.  hart,  not  having  a  wagon  of 
^  V  x'wu  ^.  Nvs»u\  hi  1  Svtvwetl  one  of  defendant,  but  had  found  the  horses 
i  I  .  *\. .,  iM  '  w  IX  tv^  'v  |Mul  at  so  much  per  ton.  The  driver  received  his 
,v , .  .  I  .  .V  s  '  r  \  w)  I  u  but  was  paid  by  W.  Hart.  Upon  this  e\'idence, 
II  ..  «s  .  i»  \  ^s^'t'»vvi  v\*n'.emli*il  that  the  wrong  party  had  been  sued; 
, .  ,  . .  ;  .  /w  s  n  . .  i'\  vN  B.  &  C.  547,  (12  E.  C.  L.  R.  311 ;)  Scott  v. 
V ,  .  0  V  »  V,  \  k'  i\  i  ^.  1,3  K.  C.  L.  R.  420 ;)  and  Smith  v.  Lawrence^ 
,^  \l  ^  X  K  K  ,»M'  i\  t.  R.  2S9.)  Coleridge,  J.,  told  the  jury,  as 
ku  v^^»»k  vi4  ygi  iKo  jv^ini  v^'  liability,  that,  if  defendant,  having  to  carry  goods. 
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borrowed  a  (iriend's  sen'-ant  and  horses,  or  agreed  to  give  him  a  sum  of 
money  for  the  employment  of  them,  they  were  defendant's  servant  and 
horses  for  the  day,  and  he  was  liable  for  the  servant's  negligence.  His 
lordship  referred  to  Randleson  v.  Murray,  8  A.  &  E.  109,  (35  E.  C,  L.  R. 
242.)  The  jury  found  for  the  plaintiff;  but  leave  was  reserved  to  move  to 
enter  a  nonsuit.  Piatt ,  in  the  ensuing  term,  moved  accordingly ;  and  a  nile 
nisi  was  granted. 

Thesiger  now  showed  cause,  and  cited  Tavemer  v.  IMtle,  5  New  Ca.  678, 
(35  E.  C.  L.  R.  269,)  (decided  since  the  present  rule  nisi  was  granted,) 
where  the  Court  of  Common  Pleas  held,  in  an  action  on  the  case  for  damage 
done  by  defendant's  cart  and  horse  (stated  to  be  his  in  the  inducement  to  the 
declaration,)  that  defendant  could  not  show,  under  a  plea  of  NAt  guilty,  that 
the  cart  was  not  his,  nor  driven  by  him  or  his  ser\^ant  at  the  time ;  for  that 
the  plea,  under  R.  Hil.  4  W.  4.,  Pkadings  in  Particular  Actions y  IV.  1,  ad- 
mitted the  inducement,  in  which  the  contrary  was  alleged. 

Piatt  and  Heatony  contri,  cited  as  to  the  question  of  liability,  Fenton  v. 
The  City  of  Dublin  Steam  Packet  Company^  8  A.  &  E.  835,  (35  E.  C.  L.  R. 
541,)  and  Quarman  v.  Burnett j  6  M .  &  W.  499,  (a)  (decided  since  the  grant- 
ing of  the  rule  in  this  case,)  where  the  opinion  of  Abbott,  C.  J.,  and  Lit- 
TLEDALE,  J.,  in  LougheT  V.  Pointer^  was  adopted  by  the  Court  of  Exche- 
quer. As  to  the  question  of  pleading,  the  decision  in  Tavemer  v.  Little  is  in 
point,  but  may  be  open  to  farther  consideration ;  for  the  rule  laid  down  there 
enables  a  plamtiff  to  gain  the  benefit  of  material  averments  without  the  ne- 
cessity of  proof,  by  placing  them  in  the  inducement.  At  all  events,  that 
objection,  in  the  present  case,  should  have  been  taken  at  an  earlier  stage  of 
the  proceedings ;  and,  as  it  is  now  mentioned  for  the  first  time,  a  new  trial 
should  be  granted,  and  leave  given  to  amend  the  defendant's  pleading. 
Tavemer  v.  Littk  was  the  first  decision  on  the  point.  A  case  involving  it, 
f  Woolf  V.  Beardj  (6))  was  before  this  Court,  and  undetermined  when  that 
derision  took  place.  [Lord  Denman,  C.  J.  That  and  another  case  were 
dropped,  on  the  authority  of  Tavemer  v.  Little.  And  the  Court  of  Common 
Pleas  there  refused  leave  to  amend.]  There  the  justice  of  the  case  did  not 
require  it :  the  point  was  taken  at  the  trial. 

Lord  Denman,  C.  J.  Tavemer  v.  Little,  was  decided  on  great  considera- 
tion ;  and  I  think  the  Court  of  Common  Pleas  were  right  in  their  ruling, 
and  rifi^ht  in  refusing  leave  to  amend,  yie  must  assume,  here,  that  the  de- 
fendant did  the  best  he  could  in  shaping  his  defence,  the  law  being  as  the 
Court  of  Common  Pleas  has  laid  it  down ;  and  he  must  abide  the  consequence. 

Ltttledale,  Fatteson,  and  Williams,  Js.,  concurred. 

Rule  discharged. 
•»  And  see,  post,  Mittiganv.  WJfrf^e,  November  18th,  1840. 

(6)  At  nisi  prius,  8  Gar.  Sc  P.  373,  (34  E.  G.  L.R.435.)  Goleridge,  J.,  at  the  trial,  held 
i/iat  the  question  of  ownership  could  not  be  raised  by  defendant  under  the  plea  of  Not 
riiliy;  and  the  plaintiff  had  a  verdict.  Hnmfre^  obtained  a  rule  nisi  for  a  new  trial, 
June  l«t.  1838.  on  account  of  the  above  ruling.  In  Hilary  term,  (Jan.  13th,  1840,)  Hum* 
frey  mentioned  the  case,  and,  referring  to  the  decision  in  Taverner  v.  LittU,  said  that,  if 
ihat  jud^onen:  were  considered  right,  he  could  not  support  his  rule;  but  that  a  different 
fipinion  had  been  hitherto  acted  upon.  [Lord  Denman,  G,  J.  We  know  better  now.] 
Per  Citriam,  (Lord  Denman,  G.  J.,  Littledale,  and  Goleridge,  Js.) 

Rule  discharged. 
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The  QUEEN  against  CAPEL,  Clerk.— p.  382. 

Under  stat  6  &  7  W.  4,  c.  96,  s.  1,  the  Ticar  of  a  parish,  receiving  composition  for  small 
tithes,  is  to  be  rated  on  such  receipt  in  the  same  way  as  the  occupier  of  land ;  that  is, 
on  the  sum  for  which  the  same  would  let^  tret  from  tenant's  rates  and  taxes  and  eocle* 
siastical  dues. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Wat- 
ford, in  the  liberty  of  St.  Alban's,  Hertfordshire,  the  sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  rate  was  made  on  all  the  lands,  houses,  shops,  warehouses,  wharfs, 
factories,  and  other  buildings  in  the  parish,  including  the  dwelling  house 
of  the  appellant  on  an  estimate  of  the  net  annual  value  of  the  same, 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes, 
and  deducting  from  all  rent  the  probable  average  annual  costs  of  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain  them  in  a 
state  to  command  such  rent. 

The  appellant  is  the  vicar  of  the  parish,  ?ind  receives  compositions 
from  the  respective  occupiers  of  land  in  the  parish,  for  the  small 
tithes  arising  therein.  The  gross  annual  amount  of  the  compositions 
was  660Z. ;  out  of  which  average  annual  payments  of  82Z.  15«.  are 
made  by  the  vicar  for  tenants*  rates  and  ecclesiastical  dues ;  but  the  sum 
on  which  the  vicar  was  assessed,  in  respect  of  the  said  small  tithes,  was 
540/.,  being  such  a  rent  or  yearly  sum  as  the  said  small  tithes  might  res^ 
sonably  be  expected  to  let  for  from  year  to  year,  free  of  all  usual  tenants' 
rates  and  taxes,  and  deducting  from  such  rent  a  yearly  sum,  the  amount 
of  the  ecclesiastical  dues. 

The  great  tithes  of  the  parish,  which  were  in  the  hands  of  a  layman, 
were  rated  in  a  similar  manner. 

The  occupiers  of  the  lands  in  the  said  parish  occupied  at  rack  rents, 
that  is  to  say,  the  full  rents  which  the  said  lands  were  worth  to  be  let  at. 
Such  occupiers  employed  capital  in  the  cultivation  of  such  lands,  and 
applied  their  time  and  skill  in  superintending  the  same ;  and  the  profits 
derived  from  such  cultivation  were  differently  proportioned  to  the  net 
annual  value  of  the  lands,  estimated  as  above,  in  different  cases ;  but  on 
an  average  of  all  the  lands  in  the  parish,  the  said  profits  amounted  to 
two  thirds  of  the  net  annual  value  or  rent  estimated  as  above. 

The  occupiers  of  shops,  warehouses,  wharfs,  and  factories,  in  the  pa- 
rish, occupied  at  rack  rents,  and  carried  on  business  of  various  kinds  in 
their  said  premises,  and  made  profits  bearing  different  proportions  to  the 
net  annual  value  of  the  premises  occupied  by  them  respectively  in  dif- 
ferent cases ;  but  such  profits,  on  an  average  of  the  whole,  were  equal  to 
the  net  annual  value  or  rent  of  the  said  shops,  warehouses,  wharfs,  and 
factories  estimated  as  above. 

The  occupiers  of  some  of  the  houses  in  the  parish,  including  the 
appellant,  carried  on  no  business  on  such  premises  yielding  any  profits. 

The  appellant  objected  to  the  assessment  as  unequal  and  illegal, 
alleging  that  he  was  rated  in  a  larger  proportion  to  the  full  yearly 
amount  of  the  clear  profits  of  his  tithes,  and  to  the  full  yearly  value  of 
his  dwelling-house,  than  the  occupiers  of  lands  in  the  parish,  who  were 
not  rated  enough  in  respect  of  their  rateable  ability  as  such  occupiers, 
inasmuch  as  they  were  only  rated  to  the  amount  of  their  rents,  estimated 


383] 


12  Adolphus  &  Ellis.  195 


as  above,  which  was  a  smaller  proportion  of  the  profits  derived  from  the 
land  than  the  said  sum  at  which  the  vicar  was  rated  bore  to  the  yearly 
value  of  his  tithes ;  and  that  the  said  occupiers  were  not  rated  for  any 
part  of  the  remainder  of  their  profits,  which  amounted  on  an  average  of 
the  parish  to  two  thirds  of  their  rents ;  and  that  the  occupiers  of  shops, 
warehouses,  ^arfs,  and  factories  in  the  parish,  were  not  rated  high 
enough  in  respect  of  their  rateable  ability  as  such  occupiers,  inasmuch  as 
the  profits  made  from  business  carried  on  in  the  same,  which  amounted 
to  a  sum  equal  to  their  rents,  were  not  included  in  the  estimate  of  the 
annual  value  thereof  to  such  occupiers.  And  he  contended  that  such  a 
reduction  in  the  assessment  on  his  tithes  and  dwelling-house  ought  to  be 
made,  as  would  bear  a  just  proportion  to  the  assessment  made  on  the 
occupiers  of  lands,  shops,  warehouses,  wharfs,  and  factories,  or  that  an 
increase  on  the  assessments  on  the  said  occupiers  in  respect  of  their 
ability  as  such  occupiers,  ought  to  be  made,  in  proportion  to  their  profits 
respectively. 

The  case  was  argued  in  last  Hilary  term. (a) 

Sir  J,  OampbeUj  Attorney  General,  Wightman^  T(ymlin$on^  and  Puller ^ 
in  support  of  the  order  of  sessions.  This  is  a  rate  upon  occupiers, 
in  respect  of  occupation,  and  not  upon  inhabitants ;  and  the  rating  is 
correct,  whether  considered  independently  of  the  Parochial  Assessment 
Act,  6  fc  7  W.  4,  c.  96,  s.  1,(6)  or  with  reference  to  that  statute. 

First,  independently  of  the  statute.  If  an  a-batement  had  been  made 
upon  the  vicar's  rate  (and  also,  as  must  have  followed,  upon  the  rate  of 
the  lay  tithe-owner),  by  reducing  it  in  proportion  to  the  average  of  the 
tenants'  profits,  ultra  the  rent,  throughout  the  parish,  then  the  tenants 
would  have  been  rated  unequally  among  themselves.  For,  if  such  profits 
be  rateable  at  all,  each  individual  is  to  be  rated  (or,  which  of  course  is 
the  same  thing,  to  be  subjected  to  additional  burthen  by  the  reduction  of 
the  rate  on  the  vicar),  not  according  to  the  average,  but  according  to  his 
particular  profits ;  which  cannot  be  estimated  upon  an  average  of  the 
proportion  of  such  profits  to  the  rack  rent,  inasmuch  as  that  proportion 
is  lower  or  higher,  according  to  the  greater  or  less  richness  of  the  soil. 
As  the  principle  of  competition  will  prevent  any  practical  difference  in 
the  interest  which  each  tenant  makes  on  a  given  capital,  and  the  remu- 
neration which  he  receives  for  a  given  quantity  of  labour,  whether  the 
compariflon  be  made  between  farmers  of  different  lands,  or  between 
farmers  and  persons  applying  their  capital  and  labour  to  other  employ- 
ments, it  follows  that  the  difference  in  the  fertility  of  the  land  leased 
tells  entirely  upon  the  rack  rent,  which  is  what  remains  to  the  land 

(a)  JaniiAry  22d  and  February  1st,  1840.  Before  Lord  Denman,  C.  J.,  LitUedale,  Wil- 
lUnu,  and  Coleridge,  Js. 

{b)  "An  Act  to  regulate  parochial  assessmenta."  Sect.  1  is  as  follows.  "  Whereas  it 
19  desirable  to  establish  one  uniform  mode  of  rating  for  the  relief  of  the  poor  throughout 
England  and  Wales,  and  to  lessen  the  cost  of  appeal  against  an  unfair  rate :  Be  it 
enacted,"  &c.,  *'  that  from  and  after  such  period,  not  being  earlier  than  the  twenty-first 
<iay  of  March  next  after  the  passing  of  this  act,  as  the  Poor  Law  Commissioners  shall  by 
•17  otder  under  their  seal  of  office  direct,  no  rate  for  the  relief  of  the  poor  in  England 
tad  Wales  shall  be  allowed  by  any  justices,  or  be  of  any  force,  which  shall  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the  several  hereditaments  rated  thereunto ; 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  tf  any,  and  deducting  therefrom  the  probable  average  annual  cost  of  the  repairs 
iasurmnoe,  and  other  expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rent :  provided  always,  that  nothing  herein  contained  shaU  be  construed  to  alter  or 
afect  the  principles  or  different  relative  liabilities  (if  any)  according  to  which  different 
kinds  of  hereditaments  are  now  by  law  rateable." 
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owner  after  the  tenant  has  received  the  same  remuneration  for  his  capi- 
tal and  labour  as  other  labouring  capitalists  receive.     He  would  not  give 
more  than  this  remainder  for  rent,  or  he  would  be  submitting  to  a  less 
profit  than  he  could  obtain  elsewhere ;  and,  unless  he  gave  as  much  be 
would  be  outbidden  by  others  who  would  be  content  with  the  average 
profit.     The  rack  rent,  therefore,  correctly  represents  tht  annual  value 
of  the  occupation  of  the  land  itself,  being  that  part  of  the  profit  which  is 
independent  of  what  is  brought  to  the  land  by  the  farmer,  namely,  the 
capital  and  labour.     It  is  what  the  tenant  gives  for  the   enjoyment. 
Where  money  and  labour  are  expended  upon  a  permanent  improvement 
of  the  condition  of  the  land,  that  falls  into  the  rack  rent,  because  then 
the  land,  so  improved,  would  let  to  a  new  tenant  at  a  higher  rack  rent 
by  virtue  of  such  improvement.     Therefore  the  rack  rent  which  could  be 
got  for  the  land,  if  a  new  tenant  were  to  come  in,  is  the  proper  value  on 
which  a  landholder  is  to  be  taxed  as  occupier.     That  is  the  principle  of 
Bex  V.  Lord  Ghanville,  9  B.  &  C.  188,  Rex  v.  Atwood,  6  B.  &  C.  277,  and 
Rex  V.  St  Mcholasy  Gloucester,  1  Bott.  150,  pi.  180  (6th  ed.),  S.  C.  Cald. 
262.(a)   The  remaining  produce  (or  profit)  is  also  a  fit  subject  of  rate  where 
parties  are  rated  merely  as  inhabitants ;  for  then  the  means  of  all  kinds 
are  to  be  rated,  including  personalty,  even  since  stat.  6  &;  7  W.  4,  c. 
96 :  Sir  A.  Earby'%  Case,  2  Bulst.  354,  Regina  v.  Lumsdale,  10  A.  4  E. 
157.(6)     If  these  be  considered  as  a  fit  subject  of  assessment  in  a  rate 
on  occupiers,  then  the  same  principle  will  apply  to  shopkeepers,  wharfin- 
gers, and  others :  all  these  must  be  rated  upon  all  the  gains  they  make  in 
their  houses,  or  on  their  wharfs,  &c. ;  or  the  vicar's  rate  must  be  reduced 
so  as  to  countervail  the  omission.     But  the  appellant  will  not  claim  this; 
and  it  would  manifestly  be  impossible  to  carry  such  a  principle  into  prac- 
tice.    One  consequence  would  be  that  the  appellant  would  be  rated  for 
Easter  offerings,  baptismal,  burial,  and  marriage  fees,  &c.     The  only 
reasonable  principle,  therefore,  upon  which  landholders  can  be  assessed 
as  occupiers,  is  to  take  the  competition  (or  rack)  rent  of  the  land  for  the 
time  being.     The  other  profits  fall  within  the  principle  explained  by 
Lord  Tentbrdbn,  Rex  v.  The  Birmingham  Gas-light  and  Coke  Company, 
1  B.  &  C.  606 ;  they  "  are  obtained  by  applying  the  skill  and  industry 
of  man  to  capital  brought  from  a  distance  for  that  purpose,*'  and  are  not 
rateable  in  a  rate  in  respect  of  occupation  of  lands.    This  will  be  found  the 
general  result  of  the  authorities ;  Rex  v.  The  Birmingham  Oas-light  and 
Coke  Company,  Rex  v.   The  Hull  Dock   Company,  3  B.  &   C.  516, 
Rex  V.  Lower  Mitton,  9  B.  &  C.  810,  Rex  v.  The  Trustees  of  the  Duke 
of  Bridgewater,  9  B.  &  C.  68,  Rex  v.  Tomlinson,  9  B.  &  C.  168,  Rex  v. 
The  Proprietors  of  the  Liverpool  Exchange,  1  A.  &  E.  465,  Rex  v.  Woking, 
4  A.  &  E.  40.     In  Rex  v.  The  Proprietors  of  the  Liverpool  Exchange, 
LiTTLEDALE,  J.,  delivering  the  judgment  of  the  Court,  refers  to  Rex  v. 
Hogg,  1  T.  R.  721,  Rex  v.  St.  Nicholas,   Gloucester,  1   Bott.  150,  pi. 
180  (6th  ed.),  S.  C.  Cald.  262,  1  T.  R.  723,  note  fa),  Rex  v.  The  New 
River  Company,  1  M.  &  S.  503,  Rex  v.  Bradford,  4  M.  &  S.  317,  and 
Rex  V.    The  Birmingham    Gas-light  and   Coke  Company,  and  says, 
^^  These  cases  establish  the  principle,  that  the  advantages  attendant  upon 
a  building,  either  in  respect  of  its  situation  or  the  mode  of  its  occupa- 
tion, are  to  be  taken  into  the  account  in  estimating  its  rateable  annual 
value,  wherever  those  advantageii  would  enable  the  owner  of  the  building 

(a)  Note  (a)  to  Rez  v,  Hogg,  1  T.  R.  728. 
(a)  Sea  stat.  8  &  4  Yict.  o.  89. 


388]  12  Adolphus  &  Elus.  197 

to  let  it  at  a  higher  rent  than  it  would  otherwise  fetch ;  but  not  the 
profits  of  a  trade  carried  on  in  the  building  and  not  enhancing  its  rent." 

One  class  of  apparent  exceptions,  when  properly  explained,  confirms 
the  rule;  namely,  that  comprehending  cases  where  the  rent  actually 
paid,  though  it  may  at  one  time  have  been  a  rack  rent,  is  in  truth  not 
at  the  time  of  assessment  so  large  a  rent  as  might  be  obtained  if  the 
lands  were  now  to  be  let.  These  cases  have  been  already  adverted  to  ; 
and  Bex  v,  SkingU^  7  T.  R.  549,  is  another  instance.  There  the  rent 
had  originally  been  a  rack  rent,  but  the  land  had  acquired  an  increased 
?alue. 

In  Rex  V.  Brown,  8  East,  628,  a  farmer,  with  a  dairy  farm,  was  rated 
to  the  full  amount  of  the  profits  on  his  farm ;  and  it  was  held  that  the 
rate  was  not  unequal  on  the  ground  that  a  party,  to  whom  he  had  let 
covs,  was  not  also  rated.  If  that  had  been  done,  the  same  profits  would 
have  been  rated  twice  over ;  and  it  was  unimportant  to  the  third  party, 
who  appealed,  whether  all  the  profits  were  rated  in  the  hands  of  the 
farmer,  or  a  part  in  those  of  the  person  to  whom  the  cows  were  let.  It 
rather  seems  that,  in  that  case,  the  rate  was  not  confined  to  occupiers 
of  real  property,  but  comprehended  inhabitants  in  respect  of  their  per- 
sonalty ;  at  any  rate,  no  stress  was  laid  upon  the  circumstance  that  the 
rate  was  only  on  the  occupiers.  And  this  explains  some  expressions  in 
the  judgments,  from  which  it  might  possibly  be  inferred  that  the  Court 
assumed  the  propriety  of  rating  in  respect  of  all  profits. 

On  the  other  side,  reliance  will  be  placed  principally  on  Rex  v.  Jod- 
drell,  1  B.  &  Ad.  403.  The  decision  in  that  case  is  not  adverse  to  the 
new  for  which  the  appellant  contends ;  but  some  expressions  in  the 
judgment  undoubtedly  are  so,  unless  capable  of  explanation.  There  the 
rector,  who  had  a  corn  rent  in  lieu  of  tithes,  was  assessed  in  respect  of 
his  whole  corn  rent,  after  deducting  parochial  dues ;  and  he  appealed  on 
the  ground  of  inequality,  because  the  farmers  were  assessed,  as  occu- 
piers, on  their  actual  rack  rent  only,  whereas,  as  the  appellant  con- 
tended, there  should  have  been  added  to  the  rack  rent  the  annual 
profits  made  by  the  farmer,  after  deducting  the  interest  of  capital,  ex- 
pense, and  a  compensation  for  labour ;  and  the  appeal  was  allowed  on 
this  ground.  Now,  strictly  speaking,  the  deductions  which  the  appel- 
lant did  not  dispute  would  have  absorbed  all  the  annual  profits  of  occu- 
pation, except  the  rack  rent,  on  the  principle  before  explained.  But,  if 
by  profits  be  meant,  the  increased  value  of  the  land,  above  the  actual 
rent,  produced  by.  an  application  of  capital  or  labour  to  permanent  im- 
provements, the  appellant  was  entitled  to  relief,  because,  on  the  suppo- 
sition that  this  application  had  been  made,  the  actual  rent  was  less  than 
might  have  been  obtained  on  a  fresh  taking.  Parke,  J.,  in  delivering 
the  judgment  of  the  Court,  says,  "Of  the  whole  of  the  annual  profits,  or 
ralue  of  land,  a  part  belongs  to  the  landlord  in  the  shape  of  rent,  and 
part  to  the  tenant ;  and  whenever  a  rate  is  according  to  the  rack  rent 
(the  usual  and  most  convenient  mode),  it  is,  in  effect,  a  rate  on  a  part 
of  the  profit  only.  It  must,  therefore,  in  the  next  place,  be  ascertained 
what  proportion  the  rent  bears  to  the  total  annual  profit  or  value,  and 
that  will  show  in  what  proportion  all  other  property  ought  to  be  rated. 
If,  for  instance,  the  rent  is  one  half  or  two  thirds  of  the  total  annual 
profit  or  value  of  land,  the  rate  on  all  other  property  should  be  one  half 
or  two  thirds  of  its  annual  value.  In  this  case  it  is  clear,  that  there 
was  a  share  of  profit  received  by  the  tenant  upon  which  there  has  been 
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no  rate,  and,  in  that  respect,  the  farmers  were  assessed  in  a  less  pro> 
portion  of  the  true  annual  profit  or  value  than  the  appellant.'*  This 
view  is  inconsistent  with  both  principle  and  authority.  And  such  a 
proportion  as  is  referred  to  does  not  exist :  it  will  hardly  ever  be  the 
same  in  any  two  cases  of  farmers  ;  and  the  variation  is  infinitely  multi- 
plied when  other  occupiers,  as  shopkeepers  and  manufacturers,  .are  in- 
cluded. An  average,  if  it  could  be  taken  (and  practically  it  never 
could),  would  create  inequality. 

But  the  decision  in  Rex  v.  Joddrell,  1  B.  &  Ad.  403,  may  be  support- 
ed by  interpreting  the  word  "  profits"  as  applicable  only  to  the  in- 
creased annual  value,  above  the  rent,  produced  by  permanent  improve- 
ments. It  might  also  be  defended  on  another  interpretation.  There 
will  often  be  a  certain  part  of  the  profit  left  in  the  tenant's  hands,  in- 
stead of  going  to  the  rent,  and  given  up  by  the  landlord  in  consideration 
of  his  having  a  solvent  tenant,  whose  contract  is  in  the  nature  of  a 
guarantee  for  the  remainder.  In  this  case,  the  actual  rent  will  not  re- 
present quite  fully  the  competition  rack  rent,  or  annual  value  of  occu- 
pation. This  part  should  therefore  be  added.  That  the  Court  did  not 
understand  that  they  had  broken  in  upon  the  rule  of  assessing  on  the 
real  rack  rent,  is  clear  from  Rex  v.  Ada^nes,  4  B.  &  Ad.  61,  which  was 
decided  shortly  after  Rex  v.  Joddrell^  1  B.  &  Ad.  403.  In  Rex  v. 
Adames^  it  was  held  that  a  tenant  was  entitled  to  deduct  the  sewer's 
rate  from  the  annual  value  of  the  land  assessed.  Rex  v.  Joddrdl 
was  there  cited.  And  Parke,  J.,  in  delivering  the  judgment  of  the 
Court,  pointed  out  that  the  "  profit  derived  by  the  occupier  himself" 
could  not  be  the  test,  because  that  would  vary  according  to  the  terms  of 
the  particular  taking,  and  would  not  measure  the  annual  value  of  the 
land.  And  he  adds,  ''  It  is  quite  clear,  that  though  the  occupier  is  the 
person  who  nominally  pays  the  tax,  it  is  in  reality  paid  by  the  beneficial 
owner,  and  is  a  charge  upon  the  land.  In  proportion  as  the  average 
tax  which  the  tenant  has  to  pay,  is  greater,  in  the  same  proportion  will 
he  give  less  rent  to  the  owner.  Ultimately,  in  the  long  run,  this  will 
always  be  the  case  ;  though  when  the  tenancy  is  for  a  term  more  or  less 
long,  the  burthen  upon  the  landlord  is  postponed  for  a  greater  or  less 
period."  This  agrees  well  with  the  principle  of  rating  on  the  rack  rent, 
but  with  no  other.  It  is,  indeed,  also  said,  in  the  same  judgment,  that 
rating  ^^  lands  at  the  rack  rent  which  they  would  pay  to  a  landlord,  or 
some  certain  portion  of  it,  the  tenant  paying  all  rates,  charges,  and  out- 
goings," is  "  in  efi'ect  rating  according  to  a  part  of  the  net  profit  only." 
And  this  is  perfectly  true ;  but  it  does  not  follow  that  the  rack  rent  does 
not  represent  the  full  net  annual  profits  of  occupation,  though  there  are 
also  profits  which  countervail  the  interest  of  capital,  compensation  for 
labour,  and  expenses.  But  these  latter  are  not,  within  stat.  43  Eliz.  c. 
2,  s.  1,  profits  of  occupation.  It  might  seem  that,  in  the  passage  last 
cited  from  the  judgment  in  Rex  v.  Adames^  4  B.  &  Ad.  61,  the  learned 
Judge  was  not  speaking  of  profits  in  the  large  sense  in  which  the  word 
is  used  here  for  the  appellants,  for  he  treats  the  rack  rent  as  an  aliquot 
part  of  the  net  profit  to  be  rated.  Whereas  the  profit  on  tenants' 
capital  and  labour  never  can  (as  was  shown)  bear  a  fixed  ratio  to  the 
rent. 

Some  expressions  in  Nolan's  Poor  Laws  may  be  adverted  to  on  the 
other  side.  It  is  said  there  (vol.  i.  p.  225,  4th  ed.),  ^'  In  the  case  of 
lands  and  houses,  the  rate  is  usually  imposed  in  one  of  three  ways :  1. 
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Upon  the  actmal  rack  rent,  when  they  are  in  the  hands  of  a  lessee.  2. 
On  a  supposed  remt  formed  on  vafaiotion ;  which  is  done  where  they  are 
occupied  by  the  proprietor,  or  by  a  tenant  who  pays  less  rent  than  the 
premises  are  ifbrth.  3.  On  an  annual  per  centage  calculated  upon  the 
purchase  money,  with  a  just  allowance  for  necessary  out-goings.  All 
these  modes  of  valuation  proceed  upon  the  assumption,  that  the  rack 
rent  is  the  criterion  of  that  actual  value  upon  which  the  tax  is  laid :  but 
this  principle  is  fallacious ;  rent  being  only  so  much  of  the  actual  value 
as  the  tenant  can  afford  to  pay  his  landlord,  deducting  the  expense  of 
caltivation,  and  a  reasonable  remuneration  for  trouble  and  time.  The 
rent  therefore  is  the  landlord's  profit,  the  reasonable  remuneration  is  the 
tenant's  profit.  Both  come  from  the  land,  and  from  parts  of  its  produc- 
tive value.  When  land  is  occupied  by  the  proprietor,  he  receives  both 
these  profits;  when  it  is  demised  to  a  tenant,  they  are  divided." 

In  this  passage  the  remuneration  for  the  tenant's  time  and  labour  is 
treated  as  part  of  the  annual  value  of  the  occupation  of  the  land.  Upon 
the  principles  already  explained,  it  is  no  more  so  than  the  part  of  the 
produce  which  merely  countervails  the  expense  of  cultivation.  It  would 
be  as  reasonable  to  rate  on  the  one  as  the  other. 

Until  this  was  established,  there  appears  to  have  been  much  difficulty 
in  interpreting  stat.  43  Eliz.  c.  2,  s.  1.  The  material  words  there  are  ^'tax- 
ation of  every  inhabitant,  parson,  vicar  and  other,  and  of  every  occupier 
of  lands,  houses,  tithes  impropriate,  propriation  of  tithes',  coal-mines,  or 
saleable  underwoods  in  the  said  parish,  in  such  competent  sum  and  sums 
of  money  as  they"  (the  churchwardens  and  overseers)  "shall  think  fit." 
These  words  are  not  very  distinct :  but  they  classify  the  parties  rateable 
into,  first,  the  inhabitant  in  respect  of  his  ability ;  secondly,  the  tithe 
owner  in  respect  of  his  tithes ;  thirdly,  the  occupier  in  respect  of  fixed 
property.  The  appellant  here  attempts  to  rate  the  third  class  according 
to  the  liability  imposed  on  the  first.  Sir  A.  Earby's  Case^  2  Bulst.  354, 
established  that  inhabitants  were  rateable  in  respect  of  their  personalty ; 
and  it  is  only  in  consequence  of  the  extreme  difficulty  of  carrying  this  out 
that  personalty  is  not  taxed.  In  Bex  v.  The  Justices  of  (Janterbury^  1 
Bott,  131,  pi.  162  (6th  ed.),  the  rateability  of  personalty  was,  however, 
doubted.  In  Regina  v.  Barking^  2  Ld.  Raym.  1280,  it  was  ruled  that  a 
fanner  was  not  rateable  for  his  stock,  but  that  a  tradesman  was.  .As 
fanner,  therefore,  a  man's  stock  is  not  a  subject  of  rate :  though  the  same 
stock  where  he  is  rated  as  an  inhabitant  as  well  as  farmer  would  be  rate- 
able. But  here  the  attempt  is  to  rate  him  indirectly  for  his  stock  as  a 
farmer,  that  is,  as  occupier.  It  may  perhaps  be  contended  that  the  true 
mterpretation  of  the  decision  in  Bex  v.  Barking ^  2  Ld.  Raym.  1280,  is, 
that  the  profits  of  the  occupation,  which  were  already  rated,  included  the 
value  of  the  stock.  But  this  was  not  the  principle  of  the  decision,  as 
appears  from  other  reports  of  the  case.  In  16  Vin.  Abr.  426,  {PooTy  (EJ, 
pi.  6),  it  is  thus  put.  "  A  farmer  is  not  to  be  taxed  to  the  poor  for  his 
necessary  stock  according  to  the  lands  he  holds ;  but  if  he  has  a  super- 
abundant stock,  i.  e.  more  than  the  land  requires,  he  shall  be  taxed  for 
that."  In  the  margin  in  Viner  it  is  added,  "It  may  be  laid  either  on 
lands  or  goods ;  but  a  farmer  being  assessed  for  the  land  he  occupies, 
shall  not  be  assessed  for  his  stock  on  that  necessary  for  manure,  nor  the 
profits  for  which  he  has  been  already  taxed ;  but  for  other  stock  he  is 
taxable ;"  and,  again ;  "  it  was  resolved  by  three  Judges  against  Holt,  C. 
J.,  that  a  farmer  shall  not  be  rated  to  the  poor  for  his  necessary  stock. 


190        Bracey  v.  Cauter.  T.  T.  1840.        [373 

AssuMPSi'Bi  for  work  done  and  money  paid,  and  on  an  account  stated. 
Pleas:  1.  Non  assumpsit,     2.  Payment.     3.  Set-off.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
Michaebuas  term,  1833,  it  appeared  that  the  action  was  brought  for  the 
labour  and  expenses  of  plaintiti,  as  an  attorney,  in  conducting  an  action  (a) 
for  defendant.  The  principal  ground  of  defence  was  that  plaintiff,  by  his 
negligence  in  not  being  prepared  with  a  certain  document  at  the  trial,  had 
rendered  the  whole  work  useless,  the  now  defendant  (then  plaintiff)  having 
been  nonsuited  for  want  of  that  evidence.  For  the  now  plaintiff  it  was 
urged  that  the  document  did  not  appear  to  have  been  in  existence ;  that  de- 
fendant, knowing  all  the  circumstances,  had  urged  plaintiff  to  carry  on  the 
cause,  down  to  a  certain  period  in  1835,  when  defendant  warned  plaintiff  to 
procure  the  document ;  and  that  plaintiff  (if  to  blame  for  not  then  procuring 
it,  or  discontinuing  the  action)  was,  at  least,  entitled  to  recover  his  charges 
down  to  that  period.  The  lord  chief  justice  left  it  to  the  jury  to  say  whe- 
ther any  of  the  grounds  of  defence  had  been  maintained,  and  told  them  that, 
if  the  now  plaintiff  had  been  guilty  of  a  gross  negligence  which  had  rendered 
the  whole  work  useless,  the  defendant  was  entided  to  a  verdict.  The  jury 
found  for  the  defendant.  Kelly,  in  Hilary  term,  1839,  obtained  a  rule  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff,  or  a  new 
trial  had,  on  the  grounds,  first,  that  useful  service  had  been  prpved  down  to 
the  period  before  mentioned,  for  which  plaintiff  ought  to  recover,  the  cause 
having  been  lost  through  an  irremediable  defect,  and  the  real  complaint 
being,  not<hat  the  now  plaintiff  did  not  succeed,  which  was  impossible,  but 
that  he  carried  on  the  action  after  that  impossibility  had  been  ascertained : 
and,  secondly,  that,  at  all  events,  the  defence  that  no  ultimate  benefit  had 
been  received  was  not  admissible  under  a  plea  of  non  assumpsit  A  rule 
nisi  was  granted.  Lord  Denman,  C.  J.,  observing,  as  to  the  last  point,  that  a 
case  raising  the  sams  question  was  already  before  the  Court,  (b) 

Erie  and  Pekrsdorff' now  showed  cause.  The  question  whether  a  failure 
of  the  work  may  be  proved  under  a  plea  of  non  assumpsit  was  discussed, 
and  virtually  decided  in  favour  of  admitting  such  defence,  in  the  case  of 
Syraes  v.  JVipper^  lately  before  this  Court.  Cousins  v.  Paddon,  2  C.  M.  & 
R.  547,  556 ;  S.  C.  5  Tyr.  535,  546,  and  Randall  v.  Ikey,  4  Dowl.  P.  C. 
682,  are  authorities  to  the  same  effect.  And  in  Hill  v.  Allen,  2  M.  &  W. 
283,  a  plea,  to  assumpsit  on  an  attorney's  bill,  that  the  work  proved  useless 
through  plaintiff's  netrligence  and  unskilfulness,  was  held  bad  as  amounting 
to  non  assumpsit.  Here  the  work  was,  in  the  end,  wholly  unprofitable. 
Whether  it  was  properly  or  improperly  proceeded  in  was  a  question  for  the 
lury,  Shaw  v.  ^rden,  9  Bing.  287,  (23  E.  C.  L.  R.  276 ;)  and  they  have 
^ound  for  the  defendant.  That  being  so,  no  item  relating  to  such  business 
can  be  a  ground  of  action. 

Kelly  and  Chambers^  contri,  admitted  it  to  be  now  settled  that,  where 
through  the  attorney's  misconduct,  and  that  only,  business  has  proved  totally 
useless,  he  cannot  recover  his  charges  in  respect  of  it.  But  they  contended 
that,  in  this  case,  the  business  had  been  conducted  under  the  defendant's 
directions,  (he  taking  an  active  part  in  the  management  of  it,)  and  under  cir- 
cumstances which  appeared  to  give  a  fair  expectation  of  success,  till  the 
above-mentioned  period  in  1835 ;  that,  if  the  action  had  been  then  stopped, 
plaintiff  would  have  been  entitled  to  recover  his  charges  down  to  that 
period ;  and  that  he  ought  not,  by  reason  of  something  which  happeno*! 

(a)  There  were  some  other  demands,  as  to  which  no  statement  is  Necessary. 
(6)  Symei  v.  Nipper^  Hil.  T.  1840.     See  p.  76,  note  (6),  post 


I 


376] 


12  Adolphus  &  Elus.  191 


afterwards,  to  lose  them  altogether,  but  defendant,  if  he  had  ground  for 
complaint,  should  be  left  to  his  cross  action. 

li)rd  Denman,  C.  J.  Ihis  rule  was  granted  on  a  doubt  which  the  Court 
felt,  whether  the  negligence  could  be  given  in  evidence  under  non  assump- 
sit. That  it  is  an  admissible  defence  under  that  plea  is  now,  I  believe, 
completely  settled,  provided  the  jury  are  satisfied  that  the  work  became 
wholly  useless  through  the  plaintiff's  negUgence.  Supposing  the  jury  to 
have  found  their  verdict  on  that  ground  in  the  present  case,  (a)  I  think  the 

auestion  was  entirely  for  them.  I  do  not  see  how  any  rule  could  be  laid 
own  respecting  it,  as  a  matter  of  law ;  the  decision  of  it  must  rest  with  the 
jury.  In  my  opinion  it  cannot  be  said  that  the  work  does  not  become 
useless  through  the  plaintiff's  fault,  if,  in  consequence  of  his  miscon- 
duct at  some  particular  point,  the  whole  is  made  inefiectual :  and  here  it  was 
lefl  to  the  jury  to  say  whether  that  was  or  was  not  the  case.  The  admissi- 
bility of  the  defence  on  non  assumpsit  appears  from  Hill  v.  Allen^  2  M.  & 
W.  283,  where  it  was  specially  pleaded,  and  held  bad  as  amounting  to  the 
^neral  issue.  I  regret  diat  this  should  be  so ;  for  the  plaintiff  would  not  be 
m  a  worse  situation  by  being  told  of  the  precise  objection  to  his  claim. 

LiTTLEDALE,  J.  The  question  as  to  the  total  failure  of  the  work  was  for 
the  jury. 

Patteson,  J.  It  is  a  defence  on  non  assumpsit,  that  no  benefit  was 
received.  And,  if  the  plaintiff  has  received  no  benefit  ultimately,  hi*  has 
never  been  benefited.     The  question  on  that  point  was  for  the  jury. 

Williams,  J.,  concurred. 

Rule  discharged,  {h) 

(a)  The  defendant  also  endeavoured  to  prove  a  bargain  that  there  should  be  no  pay- 
ment except  in  case  of  success. 

(6)  8YMES  against  NIPPER. 
[n  assumpsit  on  an  attorney's  bill,  Quarej  whether  defendant,  under  the  plea  of  non 
assumpsit,  may  prove  that  the  business   done  became   ultimately  useless  through 
plaintiff's  negligence. 

AtituxmiT  on  an  attorney's  bill.  Plea,  non  assumpsit  On  the  trial,  before  Cols- 
miDOK,  J.,  at  the  sittings  in  Middlesex  after  Trinity  term,  1838,  it  appeared  that  the  claim 
was  in  respectof  plaintiff's  services,  dec.  in  conducting  a  cause  in  which  the  now  defend- 
ant was  plaintiff.  The  defence  was,  that  the  work  done  in  the  cause  ultimately  became 
useless  through  the  negligence  of  the  now  plaintiff,  who  withdrew  the  record  at  the 
assizes.  The  jury,  in  the  present  cause,  found  a  verdict  for  the  defendant  on  the  issue 
opon  non  assumpsit.  £r/e,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  that  the  defence  was  inadmissible  on  a  plea  of  non  assumpsit,  and  that 
the  verdict  was  against  the  weight  of  evidence. 

Kelly  and  Kutt  now  showed  cause,  before  Lord  DBwicAir,  G.  J.,  Littlbdals,  and  Cols- 
aiDGK,  Js.  It  has  been  doubted  whether  the  defence,  that  no  benefit  ultimately  accrued 
from  the  service,  be  allowable  under  non  assumpsit ;  and,  for  some  time  ai\er  the  new 
mies  of  pleading,  it  was  pleaded  specially.  Bnt  Huntley  v.  ^u/imt,  6  New  Ca.  Ill, 
(37  E.  C.  L.  R.  304,)  shows  that  it  need  not  be  so  pleaded :  and  in  HUl  v.  Mien,  2  M.  dc 
W.  283,  this  defence  was  held  equivalent  to  non  assumpsit.  The  defence  is,  not  that 
some  new  fact  has  arisen,  which  might  be  the  subject  of  a  cross  action,  but  that  the 
defendant  having  contracted  to  pay  in  consideration  of  certain  services  to  be  duly  per- 
formed, they  are,  in  effect,  unperformed,  and  so  the  consideration  fails. 

Erie  and  Miller^  contra.  The  judgments  delivered  in  Huntley  v.  Bulwer^  6  New  Ca. 
Ill,  do  not  touch  upon  the  point  now  taken.  [CoLBBiDnB,  J.  You  are  pressed  by  the 
role,  Hil.  4  W.  4,  PUadingt  in  Particular  Actiont,  I.  1.  Under  that  rule,  the  plea  of  non 
assumpsit  called  upon  you  to  prove  the  matter  of  fact  from  which  the  contract  or  pro- 
mise alleged  might  be  implied  by  law.  Was  not  that  matter  of  fact,  here,  the  useful 
service  *  Lord  Dbttmait,  C.  J.  1  should  say  that,  if  a  defendant  meant  to  allege,  in 
answer  lo  a  case  of  service  performed,  that  the  service  had  become  useless,  he  ought, 
in  honesty,  to  give  notio-^  of  that  complaint :  otherwise  the  greatest  injustice  might  be 
done.]  It  is  very  important  to  consider  whether  a  plaintiff  ought  to  be  subjected  to  th 
surprise  of  such  a  defence  made  without  previous  notice.    In  the  case  of  goods  sold,  * 
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In  Rex  V.  The  Bishop  of  Rochester^  12  East,  868,  it  was  assumed  that 
the  occupier  was  rateable  for  the  whole  profits.  To  the  same  effect  are 
Rex  V.  The  Proprietarg  of  the  Staffordshire  and  Worcestershire  Caned 
Navigation,  8  T.  R.  840,  Rex  v.  Munday,  1  East,  583,  and  Rex  v.  The 
Oalder  and  Rebhle  Navigation  Company^  1  B.  &  Aid.  268,  where  the  tolls 
on  a  canal  navigation  were  held  to  represent  the  profits  of  the  land.  These 
cases,  and  the  passage  cited  on  the  other  side  from  1  Nol.  PI.  225,  4th 
ed.,(a)  show  that  the  decision  in  Rex  v.  Joddrell,  1  B.  &  Ad.  403,  only  fol- 
lowed established  princrples,  in  treating  the  whole  profits  as  subject  to 
the  rate  in  respect  of  occupation. 

The  principle  of  Rex  v.  Joddrelly  1  B.  4  Ad.  408,  is  the  only  fair 
one,  if  the  assessment  is  to  be  on  the  full  annual  value.  Suppose  land 
to  be  such  that  it  is  worth,  in  the  hands  of  the  proprietor,  after  all  out- 
goings are  paid,  300Z.  per  annum,  and  that  it  would  let  for  100^.  per  an- 
num. If  the  proprietor  occupy,  the  land  is  clearly  worth  to  him  3007. 
Then  on  what  principle  is  the  rate  to  be  reduced  to  lOOZ.  if  the  land  be 
let?  It  is  attempted  to  suggest  a  distinction  between  Rex  v.  Joddrettj 
and  the  present  case :  but  no  ground  for  the  distinction  can  be  shown. 
It  is  suggested  that  the  lands  there  were  not  let  at  the  full  present  value : 
but  the  statement  is  express,  that  the  assessment  ^^  was  made  on  the 
bon&  fide  amount  of  the  rack  revt  which  the  farms  were  letting  at,  and 
were  worth  to  let. at  the  time,''  The  profits  which,  it  was  decided,  had 
been  improperly  omitted  were  clearly  all  the  annual  profits  (deducting 
out-goings)  which  remained  to  the  tenant  after  paying  the  rent.  The 
Court  says,  "  of  the  whole  of  the  annual  profits,  or  value  of  land,  a  part 
belongs  to  the  landlord  in  the  shape  of  rent,  and  part  to  the  tenant ;  and 
whenever  a  rate  is  according  to  the  rack  rent  (the  usual  and  most  con- 
venient mode),  it  is,  in  effect,  a  rate  on  a  part  of  the  profit  only.  It 
must,  therefore,  in  the  next  place,  be  ascertained  what  proportion  the 
rent  bears  to  the  total  annual  profit  or  value,  and  that  will  show  in 
what  proportion  all  other  property  ought  to  be  rated.  If,  for  instance, 
the  rent  is  one  half  or  two  thirds  of  the  total  annual  profit  or  value  of 
land,  the  rate  on  all  other  property  should  be  on  a  half  or  two  thirds  of 
its  annual  value.  In  this  case  it  is  clear,  that  there  was  a  share  of  profit 
received  by  the  tenant  upon  which  there  has  been  no  rate,  and,  in  that 
respect,  the  farmers  were  assessed  in  a  less  proportion  of  the  true  annual 
profit  or  value  than  the  appellant."  And  the  argument  to  which  this 
part  of  the  judgment  w  is  an  answer  is  precisely  that  which  is  now  urged 
for  the  respondents.  .  iiere  it  was  said  by  the  respondents'  counsel,(6) 
*'  the  tenants  are  not  tu  be  rated  for  their  profits,  for  the  rent  is  the  cri- 
terion of  the  value  of  the  occupation  of  land  ;**  and  Rex  v.  The  Trustees  of 
the  Duke  of  Bridgewater^  9  B.  &  G.  68,  was  cited.  No  objection  fairly  arises 
upon  the  argument  that  the  profits  accrue  in  part  from  the  tenant's  own 
labour :  it  might  as  well  be  said  that  the  vicar  obtains  his  profits  in 
respect  of  the  performance  of  his  parochial  duties :  and,  on  this  view,  he 
might  claim  to  deduct  from  his  composition  for  tithes  the  sum  it  would 
cost  him  to  obtain  a  person  to  perform  those  duties,  or  even  the  expendi- 
ture which  had  been  required  to  fit  him  for  the  performance  of  ecclesi- 
astical functions. 

So,  also,  it  is  a  fallacy  to  treat  the  interest  of  the  tenant's  capital  as 
distinct  from  the  profits  of  the  land.     In  Rex  v.  Gardner ^  1  Gowp.  79, 

(a)  Aat^,  p.  199. 

[b)  1  B.  &  Aa.  406. 
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84,  Lord  Mansfield  said,  '^  The  rates  must  be  according  to  the  value 
of  the  thing  to  berated ;  and  the  duties  increase  according  to  the  increase 
of  agriculture  or  improvement.'*  It  is  admitted,  on  the  other  side,  that, 
if  capital  be  permanently  invested  in  the  land,  the  increased  annual 
value  is  to  be  taken  into  consideration  in  the  assessment.  But  this  is  the 
only  way  in  which  capital  employed  upon  land  produces  a  return :  the 
stock  which  is  purchased  derives  its  value  from  the  produce  which  it  con- 
sumes ;  and  the  labour  expended  annually  is  applied  to  render  the  land 
productive.  Therefore  all  the  cases  apply,  which  have  proceeded  on  the 
principle  of  increasing  the  assessment  as  the  property  has  been  improved, 
including  those  cases  where  machinery  is  attached  to  the  land  or  house. 
Such  are  Rex  v.  Mast^  6  T.  R.  164,  Rex  v.  St.  Nicholas^  Gloucester ^  1 
Bott,  150,  pi.  180  (6th  ed.),(a)  Rex  v.  Atwood,  6  B.  &  C.  277,  Rex  v. 
The  Birmingham  and  Staffordshire  Oas  Light  Company^  6  A.  &  E. 
634,  Regina  v.  Guest,  7  A.  &  E.  951.  In  Rex  v.  Wistow,  5  A.  &  E. 
250,  258,  there  is  a  definition  of  the  words  "annual  net  value."  The 
question  there  was  as  to  the  rate  to  be  imposed  on  the  parson  who  had, 
under  a  private  act,  a  corn  rent  in  lieu  of  tithes,  which  were  to  be  taken 
as  bearing  a  certain  proportion  to  "  the  annual  net  value"  of  the  land. 
LiTTLEDALE,  J.,  says :  "  The  question  turns  on  the  expression,  '  annual 
net  value.'  The  poor  rate  is  to  be  deducted  from  the  gross  value  of  the 
land ;  but  the  parson's  proportion  of  the  net  value  will  be  still  rateable. 
Suppose  two  parties  to  occupy  land  of  precisely  the  same  quantity  and 
quality,  requiring  the  same  expense  of  cultivation,  but  the  land  of  the 
one  being  tithe  free,  and  that  of  the  other  not.  In  making  a  poor  rate, 
the  occupier  of  the  tithe-free  land  would  be  assessed  higher  than  the 
other ;  but  the  same  quantity  of  poor  rate  i^  ould  be  obtained  from  each 
land,  because  the  tithe  would  be  also  rated,  which  is  obtained  from  the 
land  not  tithe  free.  There  the  parson  has  one  tenth  of  the  gross  pro- 
duce which  he  finds  in  the  field  after  it  has  been  cultivated ;  that  tenth 
goes  to  his  stack  yard,  and  he  must  pay  the  poor  rate  on  it.  Here, 
instead  of  that  tenth,  he  gets  a  certain  proportion  of  the  net  annual 
value ;  that  is,  of  the  value  of  the  land  to  the  occupier.  The  occupier 
has  to  lay  out  so  much  in  cultivation,  before  he  gets  the  produce :  this, 
and  the  poor  rate  which  he  pays  on  his  titheable  land,  will  be  deducted : 
then  the  question  is,  what  he  gets  ultimately  of  the  gross  produce ;  that 
is  the  ^  annual  net  value.'  " 

Much  stress  has  been  laid  upon  the  difficulty  of  ascertaining  the  pro- 
portion which  the  profits  bear  to  the  rent  in  the  case  of  every  individual 
occupier.  But  in  practice  it  is  seldom  that  much  difficulty  will  arise ; 
and  here  the  rate  may  be  equalized,  so  far  as  the  present  appellant  is 
concerned,  not  by  increasing  the  rate  upon  every  individual  farmer,  but 
by  lowering  the  rate  upon  the  appellant  according  to  the  average  propor- 
tion which  the  case  finds. 

The  existence  of  profits  upon  occupation,  beyond  the  landlord's  profit, 
18  recognised  in  the  Income  Tax  Act,  stat.  46  G.  3,  c.  65.  There  sect. 
1  recites  the  duties  imposed  by  the  schedules  of  the  previous  act,  43  G. 
8,  c.  122,  as  follows. 

''  Schedule  (A.) 
*^  For  all  lands,  tenements,  hereditaments,  or  heritages  there  shall  b(9 

(a)  S.  C.  Cald.  262.    Note  (a)  to  Rex  t.  Hogg,  1  T.  R.  728. 
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charged  throughout  Great  Britain  in  respect  of  the  property  thereof,  for 
every  20«.  of  the  annual  value  thereof,  the  sum  of  Is" 

"  Schedule  (B.) 

^^  For  all  dwelling-houses,  lands,  tenements,  or  hereditaments,  in 
England,  Wales,  and  Berwick  upon  Tweed,  there  shall  be  charged  in 
respect  of  the  occupation  thereof,  for  every  20«.  of  the  annual  value 
thereof,  the  sum  of  9d." 

And  a  smaller  charge  follows  for  occupation  in  Scotland.  Stat.  46  G. 
8,  c.  65,  doubled  these  duties.  But  in  each  case  the  occupier  paid  both 
the  four  sevenths  and  the  three  sevenths  of  the  whole  duty  charged,  that 
is  to  say,  three  sevenths  in  respect  of  the  occupation,  and  four  sevenths 
in  respect  of  the  property ;  and,  if  he  was  a  tenant,  he  was  empowered 
to  deduct  the  four  sevenths  from  his  rent.(a)  That  shows  the  pro- 
portion in  which  the  landlord  and  tenant  were  respectively  understood 
to  enjoy  the  "  annual  value"(6)  of  the  lands,  the  landlord  by  his  pro- 
perty, the  tenant  by  his  occupation.  So,  in  imposing  the  assessed  taxes, 
the  value  of  an  estate  occupied  by  the  owner  is  taken  as  equivalent  to 
double  the  rack  rent.(c) 

It  has  been  argued  that  Rez  v.  Adames^  4  B.  &  Ad.  61,  is  incon- 
sistent with  Bex  v.  Joddrell^  1  B.  &  Ad.  403,  or  else  shows  that  the 
decision  there  cannot  be  constructed  as  the  appellant  contends.  But 
the  passage  last  cited,((2)  on  the  other  side,  from  the  judgment,  expressly 
recognises  the  doctrine  that  the  rack  rent  is  '^  a  part  of  the  net  profit 
only." 

In  Rex  V.  Woking^  4  A.  &;  E.  40,  the  Court,  in  deducting  the  ten- 
ants' profits  from  the  annual  value  of  the  navigation,  said,  after  refer- 
ring to  Rex  V.  The  Trustees  of  the  Duke  of  Bridgewater,  9  B.  &  G.  68, 
*^  The  case,  indeed,  does  not  state  distinctly  that  lands  are  rated  at 
rack-rent  and  no  more,  in  the  parish  of  Woking ;  but  as  it  finds  that 
10  per  cent,  is  a  reasonable  deduction  for  tenants'  profits,  we  presume 
that  the  fact  is  so ;  and  this  deduction  must  be  made  in  order  to  equal- 
ize the  rate.'  From  which  it  is  clear  that  the  Court  did  not  assume, 
as  a  matter  of  law,  that  the  lands  were  not  assessed  at  a  higher  rent 
than  the  rack  rent ;  for,  if  so,  it  would  not  have  been  necessary  to  resort 
to  the  special  terms  of  the  finding.  Again,  in  Regina  v.  the  Cambridge 
Gas  Light  Company^  8  A.  &  E.  73,  uie  company  were  rated  for  the 
pipes  and  other  apparatus  for  the  conveyance  of  gas.  It  was  found 
that  personal  estate  and  the  profits  of  trade  were  not  assessed  in  the 
parish  ;  and  the  company  claimed  to  deduct  an  annual  sum  for  tenants' 
profit,  which  was,  in  efiect,  a  claim  to  be  assessed  on  the  rack  rent  only. 
As  to  which  the  Court  say  as  follows.  ^'  This  claim,  it  is  presumed, 
has  arisen  from  the  fact  stated,  that  profits  in  trade  are  not  assessed  in  any 
parish  in  the  town  of  Cambridge.     Nor  are  they  in  this  instance.     The 

(a)  See  slat.  48  G.  8,  o.  122,  first  and  second  rule,  No.  II.  to  sched.  (A.)  in  sect  81, 
and  first  rule  to  sched.  (B.)  in  sect  81 ;  and  stat  46  G.  8,  o.  66,  ninth  rule  in  No.  IV.  to 
sched.  (A.),  in  sect  74,  and  first  rule  in  No.  IX.  to  sched.  (B.)  in  sect.  75. 

(6)  The  "  annual  Talue"  upon  which  the  1«.  9(i.  and  the  3«.  6fif.  in  the  pound  were 
charged  was  the  rack  rent  itself.  See  stat  48  G.  8,  c.  122,  No.  I.  to  sched.  (A.)  in  sect 
81,  and  first  rule  to  sched.  (B.)  in  sect  81 ;  and  stat  46  G.  8,  o.  65,  No.  L  to  sched.  (A.) 
in  sect  74,  and  first  rule  in  No.  IX.  to  sched.  (B.)  in  sect  75. 

(()  See  stat  52  G.  8,  c.  98,  sched.  (F.)  No.  11. 

(e)  Antfe,  p.  198. 
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rent  which  it  is  found  a  tenant  would  give  by  the  year  after  certain  de- 
ductions (viz.  2400Z.),  is  not  the  amount  of  profit's.  Those,  necessarily, 
are  something  independent  of  and  beyond  the  rent,  upon  which  the  per- 
son taking  the  apparatus  must  calculate,  or  nobody  would  become  tenant 
at  all :  they  are,  therefore,  perfectly  distinct.  The  rent  which  a  tenant 
would  give  for  .lands  after  certain  deductions,  which  is  the  criterion  for 
the  due  assessment  of  it,  is  one  outgoing ;  the  expense  of  cultivation, 
another :  and  all  beyond,  whatever  that  may  be,  obviously  comes  under 
the  denomination  of  profits!  Since,  therefore,  the  profits  are  in  their 
nature  wholly  distinct  from  the  rent,  and  arc,  not  only  not  a  deduction 
from  it,  but  the  reverse,  something  beyond  and  in  addition  to  it,  we 
cannot  perceive  that  this  claim  rests* upon  any  just  principle,  and  are  of 
opinion  that  it  has  been  properly  disallowed.''  This  shows  that  the  lands 
in  the  parish  were  not  assessed  at  rack  rent  only  ;  otherwise  the  Court 
would,  upon  their  own  reasoning,  have  allowed  the  tenants  profits  to  the 
company  :  and  it  shows  further  that  the  tenants'  profits  do  not,  as  was 
contended  on  the  other  side,  stand  upon  the  same  footing  as  the  profits 
of  trade. 

The  cases  which  have  been  cited  on  the  other  side,  as  showing  that 
the  Court  had  adopted  the  criterion  of  the  rack  rent,  show  only  that 
such  a  criterion,  though  it  represent  only  a  portion  of  the  profits,  is  not 
unfair  so  long  as  no  party  is  rated  for  any  higher  portion.  That  is  per- 
fectly consistent  with  the  doctrine  in  Rex  v.  Joddrell^  1  B.  &  Ad.  408, 
and  Rex  v.  AdameSy  4  B.  &  Ad.  61,  and  with  the  principle  for  which 
the  appellant  contends ;  which  is  that,  if  other  occupiers  are  assessed 
upon  a  portion  only,  his  assessment  should  be  diminished  in  the  same 
ratio. 

In  Rex  V.  Skingle^  7  T.  B.  549,  the  decision  was  merely  that  the 
actual  rent  did  not  represent  the  rack  rent,  not  that  the  rack  rent  re- 
presented the  full  value  of  the  occupation.  Rex  v.  The  Birmingham  and 
Staffordshire  Gas-light  Company^  6  A.  &  £.  634,  was  a  similar  case. 
There  the  company  were  assessed  on  the  rack  rent,  while  houses  in  the 
parish  were  assessed  only  on  the  rent  which  they  would  fetch  withoiit 
taking  into  consideration  the  machinery  attached  to  them ;  that  was  held 
to  be  unequal,  on  the  ground,  not  that  the  rack  rent  was  the  full  value 
of  occupation,  but  that  the  assessment  was  taken  on  the  rack  rent  in  one 
case  and  not  in  the  other.  Rex  v.  Guest^  7  A.  &  E.  951,  is  to  the 
same  effect.  In  Rex  v.  The  Birmingham  Gas-light  and  Coke  Com- 
panjfj  1  B.  &  C.  506,  the  question  was  whether  the  profits  arising  from 
the  sale  of  gas  were  to  be  included  in  the  assessment  upon  the  com- 
pany ;  and  the  Court  held  that  they  were  not.  Abbott,  C.  J.,  said,  ^'  If 
they  were,  a  blacksmith's  forge  might  be  rated,  not  at  what  it  would  let 
for,  but  at  the  sum  which  the  blacksmith  acquires  by  it."  That  remark 
is  clearly  inapplicable  to  profits  issuing  out  of  the  land  itself.  Bent  is 
a  part  only  of  such  profits.  And  there  Best,  J.,  remarks  that  *'  land  is 
nsnally  rated  not  for  the  entire  profits  derived  from  it,  but  according  to 
the  rent  which  the  tenant  pays  for  it."  In  Rex  v.  The  Trustees  of  the 
Duke  of  Bridgewaterj  9  B.  &  C.  68,  the  occupiers  of  land  and  houses 
were  assessed  only  at  four  fifths  of  their  rent,  but  the  trustees  of  the 
canal  upon  four  fifths  of  their  net  profits  ;  and  that  was  clearly  unequal, 
the  occupiers  of  land  being  assessed  on  so  much  only  of  their  net  profits 
as  was  represented  by  their  rent.     There  Rex  v.  Atttoood^  6  B.  &  C. 
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277,  was  cited,  a  case  which  proceeds  upon  the  principle  that  the  actual 
ren*t  does  not  necessarily  represent  the  annual  value.  In  Hex  v.  The  Ox- 
ford Canal  Company,  10  B.  &  C.  163,  176,  Baylky,  J.,  said,  "  There 
can  be  no  doubt  the  poor  rate,  the  annual  repairs,  and  the  expense  of 
collecting  the  tolls  must  be  allowed.  The  sum  which  remains  after 
making  such  deductions  constitutes  the  net  profit."  And  Parks,  J., 
added,  ^^  In  strictness  all  the  profits  ought  to  be  rated,  but  inasmuch  as 
tenants'  profits  in  respect  of  other  lands  in  the  parish  are  not  rated,  the 
tenant's  profits  in  respect  of  land  occupied  "by  the  canal  company  ought 
not  to  be  rated."  This  was  very  shortly  before  the  decision  of  Hex  v. 
Joddrell,  1  B.  &  Ad.  403. 

Secondly,  as  to  the  effect  of  stAt.  6  &  7  W.  4,  c.  96,  s.  1.  The  lan- 
guage of  that  act  is  untechnical ;  for  it  speaks  of  hereditaments  being 
rated,  whereas  the  rate  is  on  the  person  in  respect  of  his  occupation : 
Case  V.  Stephens,  Fitzgib.  297.  The  act  must  be  interpreted  by  refer- 
ence to  Stat.  43  Eliz.  c.  2,  which  is  in  pari  materia.  Within  the  mean- 
ing of  Stat.  6  &  7  W.  4,  c.  96,  s.  1,  tithe  is  not  an  hereditament.  It 
appears  from  Regina  v.  Lumsdaine,  10  A.  &  E.  157,  that  the  word 
"hereditaments,"  in  the  statute,  does  not  include  personalty,  to  which 
the  enactments  do  not  apply  at  all.  Tithe  is  indeed  an  hereditament, 
technically  speaking  ;  but  the  provisions  of  the  act  are  clearly  inappli- 
cable to  tithe.  Thus,  sect.  2  directs  that  the  rate  shall  be  made  in  the 
form  given  in  the  schedule ;  which  will  be  impossible  in  the  case  of  tithe, 
or  corn  rent  in  lieu  of  tithe  :  and  the  proviso  in  sect.  2  uses  "  heredita- 
ments" and  "tenements"  as  synonymous,  meaning  thereby  corporeal 
hereditaments.  So  sect.  1  speaks  of  "the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command  such 
rent,"  language  altogether  inapplicable  to  tithes.  And  how  can  tenants' 
taxes  be  deducted  in  the  case  of  tithes,  which  cannot  be  the  subject  of 
the  kind  of  tenancy  there  designated  ?  The  Court  will  not  give  the  legal 
meaning  to  expressions  in  an  act  of  parliament,  when  the  context  shows 
that  the  legislature  has  not  used  the  words  in  their  strict  legal  meaning. 
The  authorities  on  this  point  will  be  found  in  Colebrooke  v.  Tiekell,  4  A, 
&  E.  916,(a)  where  it  was  held  that  the  words  "  tenement  or  heredita- 
ment" were  used  in  an  act  of  parliament  with  reference  to  corporeal 
hereditaments  only. 

At  any  rate  the  proviso  at  the  end  of  sect.  1  prevents  the  application 
of  the  enactment  to  tithes.  It  is  well  known  that  the  proviso  was  intro- 
duced, while  the  bill  was  passing  through  Parliament,  to  prevent  the  in- 
equality which  would  have  resulted  from  assessing  tithes  at  their  full 
annual  value,  while  other  real  property  was  assessed  only  at  rack  rent. 
The  object  of  the  enacting  part  was  to  put  an  end  to  the  inconsistency 
which  prevailed  in  the  assessment  of  real  corporeal  property  in  different 
parishes,  the  assessment  being  in  some  parishes  on  a  third  of  the  value, 
m  others  on  two  thirds,  and  so  on.  It  is  suggested,  on  the  other  side, 
that  the  proviso  was  introduced  with  reference  only  to  the  different  lia- 
bilities imposed  by  local  acts  upon  lands.  But  land  is  not  a  different 
kind  of  hereditament  from  other  land.  [Coleridge,  J.  You  are  now 
oontending  that  the  word  "hereditaments"  must  be  taken  in  its  technical 
(Sense.]  It  seems  to  be  so  used  in  the  proviso.  [CoLERiDaE,  J.  The 
proviso  must  surely  refer  to  something  included  in  the  enaoting  part.] 
(a)  See  Sex  t.  JSariur,  6  A.  &  E.  8d^. 
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The  local  aets  of  parliament  did  not  impose  different  liabilities  upon  lands 
taken  for  canals,  &c.,  but  directed  only  that  they  should  be  rated  as  be- 
fore. [Lord  Dbnman,  G.  J.  It  is  difficult  to  ascertain  whether  it  was 
intended  or  not,  in  stat.  6  A;  7  W.  4,  c.  96,  to  alter  the  former  princi- 
ples of  rating.]  It  certainly  could  not  be  intended  to  introduce  an  ine- 
quality. It  is  argued,  on  the  other  side,  that,  before  the  act,  lands  and 
tithes  were  not  under  ^Mifferent  relative  liabilities"  in  respect  of  ratea- 
bility.  Strictly,  that  is  true.  But  the  principle  of  equality  was  applied 
by  estimating  the  annual  value  by  a  different  mode  of  assessment,  which 
is  what  the  proviso  refers  to. 

Cur.  adv.  vuU. 

•  Lord  Denman,  C.  J.,  in  this  term  (June  8th),  delivered  the  judgment 
of  the  Court. 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor  of 
Watford.  The  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court,  upon  a  case  stating  the  assessment  to  have  been  made  on  all  the 
lands,  houses,  shops,  warehouses,  wharfs,  factories,  and  other  buildings, 
on  an  estimate  of  the  rent  at  which  the  same  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  of  all  usual  tenants*  rates  and  taxes, 
and  deducting  from  such  rent  the  probable  annual  cost  of  the  repairs, 
of  insurance,  and  other  expenses  necessary  to  maintain  them  in  a  state 
to  command  such  rent.  The  vicarage,  or  dwelling-house  of  the  appellant, 
is  stated  to  have  been  rated  thus.  It  further  appears  that  the  appellant, 
as  vicar  of  the  parish,  receives  compositions  for  small  tithes  from  the 
occupiers  of  land,  the  gross  annual  amount  of  which  was  660Z. ;  but  the 
assessment  upon  the  appellant  was  for  540^.,  after  deducting  S2L  158. 
for  tenants'  rates  and  ecclesiastical  dues,  the  said  sum  of  540/.  being 
such  as  the  small  tithes  might  be  reasonably  expected  to  let  for  from 
year  to  year,  free  of  all  tenants'  rates  and  taxes,  and  deducting  from 
such  rent  the  amount  of  the  ecclesiastical  dues. 

Upon  this  state  of  facts,  the  argument  before  us  extended  over  a  very 
wide  range,  comprehending  an  examination  of  almost  all  the  cases,  ancient 
and  modem,  touching  the  rateability  of  property.  Jn  our  view,  however, 
it  is  neither  necessary  nor  useful  to  pursue  the  same  course,  because  this 
rate  sUictly  complies  with  the  enacting  part  of  6  &  7  W.  4,  c.  96,  s.  1 ; 
and,  if  that  embraces  tithes  as  well  as  land,  and  if  the  proviso  at  the  end 
does  not  interfere,  that  rate  will  be  good,  even  though  it  could  not  be 
■ostained  on  the  principles  laid  down  in  former  decisions. 

Now  it  cannot  be  questioned  that  the  words  used  in  the  enacting  part 
are  large  enough  to  embrace  tithes.  '^Hereditaments"  is  the  division 
nnder  which  a  lawyer  would  class  tithes :  the  expressed  object  of  the 
statute  is  to  break  down  distinctions,  and  establish  uniformity  of  rating ; 
and  the  rule  which  it  propounds  is  thus  far  applicable  to  tithes,  that  they 
are  demisable  at  a  yearly  rent.  It  is  indeed  true  that  many  of  the  de- 
ductions required  to  be  allowed  from  the  rateable  value  are  not  commonly, 
and  others  perhaps  cannot  be,  incident  to  tithes.  But,  as  they  are  inci- 
dent to  other  hereditaments,  the  expression  of  all  such  deductions  was 
necessary,  and  indicates  no  intention  to  exclude  any  species  of  heredita- 
ments. The  form  of  rate  given  in  the  schedule  was  also  relied  on,  which 
certainly  cani|ot  be  strictly  followed  with  regard  to  tithes.  But,  besides 
that  the  second  section,  which  prescribes  it,  by  no  means  requires  thai 
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this  shall  be  the  only  form  of  rate,  the  argument  would  prove  too  much ; 
for  it  would  exclude  tithes  from  the  rate  altogether,  as  it  was  unsuccess- 
fully argued  that  it  excluded  personal  property,  in  the  late  -case  of  M^ 
gina  v.  Lumsdaine,  10  A.  &  E.  157,  S.  C.  2  F.  &  D.  219. 

But  supposing  tithes  to  be  within  the  enacting  part,  it  was  strongly 
contended  that  they  must  also  be  within  the  proviso,  ''that  nothing 
herein  contained  shall  be  construed  to  alter  or  affect  the  principles  or 
different  relative  liabilities  (ii  any)  according  to  which  different  kinds  of 
hereditaments  are  now  by  law  rateable.''  We  were  pressed  with  a  his- 
tory of  the  introduction  of  this  proviso  into  the  act  in  its  passage  through 
Parliament.     Of  such  facts,  if  capable  of  being  ascertained,  we  are  not 

Eermitted  judicially  to  take  notice.  The  law  must  ever  be  interpreted 
y  the  general  rules  of  construction ;  and  we  cannot  travel  out  of  its 
language  in  search  of  any  supposed  intention. 

This  language,  it  must  be  owned,  is  very  inartificial,  and  loose,  to  a 
degree  which  renders  the  discovery  of  a  definite  meaning  to  all  its  parts 
extremely  difficult.  To  speak  of  the  principles  on  which  rating  has  pro- 
ceeded is  intelligible ;  but  we  also  have  to  deal  with  ''  the  different  rela- 
tive liabilitieB*'  "  according  to  which  different  kinds  of  hereditaments  are*' 
^^ rateable.**  If  ''principles"  and  "liabilities''  are  intended  to  express 
the  same  thing,  tithes  are  not  within  the  proviso ;  for  the  titheholder  was 
never  rateable  on  any  principle  different  from  the  landholder.  If 
there  be  one  point  as  to  which  the  spirit  of  all  the  decisions  is  uniform, 
it  is  that  the  rate  must  be  adjusted  on  the  principle  of  equality.  The 
Court  possibly  has  not,  in  every  instance,  worked  out  its  purpose  suc- 
cessfully:  but  the  object  has  never  been  lost  sight  of;  and  the  Court  has 
constantly  laboured  to  find  out  the  net  annual  produce,  after  making  pro- 
portionally equal  deductions.  In  the  instances  where  the  Court  may 
have  failed  to  do  this,  the  failure  has  been  principally  caused  by  the  gene- 
ral practice  (prohibited  by  the  late  statute)  of  rating  on  aliquot  parts  of 
the  value,  instead  of  the  whole,  and  the  consequent  difficulty  of  dividing 
the  burden  between  various  kinds  of  property ;  and  in  a  great  degree,  by 
the  ambiguous  and  fluctuating  sense  of  many  terms  necessarily  employed 
in  speaking  of  the  subject  matters  of  the  rate. 

Viewing,  then,  the  decisions  according  to  their  avowed  intention,  and 
not  with  a  minute  reference  to  particular  expressions,  we  find  no  variety 
in  the  principles  of  rating.  But  the  word  "  liabilities"  is  supposed  to 
go  much  further,  and  to  set  up  the  doctrine  otJtex  v.  JoddreU^  1 B.  &  Ad. 
403,  to  the  extent  of  showing  that  land  and  tithes  are  under  "  differ- 
ent relative  liabilities,"  which  difference  the  proviso  meant  to  leave 
untouched. 

On  this  much  canvassed  decision  we  cannot  refrain  from  making  some 
few  remarks.  1.  It  neither  introduced,  nor  affected  to  introduce,  any 
now  law.  On  the  contrary,  the  Court  cited  it  in  the  later  case,  Rez  v. 
Adamesy  4  B.  &  Ad.  61,  as  a  recognition  of  the  old  principle  to  which  we 
have  alluded.  2.  The  tithe  owner  had  not  been  allowed  any  deduction 
beyond  the  parochial  rates,  which  he  paid  on  the  gross  amount  of  the 
corn  rent  substituted  for  his  tithes.  Either,  therefore,  he  was  not  rated 
on  the  principle  of  what  his  own  corn  rent  was  worth  to  let  after  the 
usual  tenant's  deductions,  or  it  was  assumed,  contrary  to  the  fact,  that 
the  corn  rent  would  let  for  exactly  its  gross  amount,  deducting  only  the 
parochial  rates.     On  the  other  hand,  the  respondents,  the  land  occupierS| 
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wen  rated  on  their  actnal  rents,  althongh  it  was  admitted  that  a  profit 
aecmed  to  them  from  the  occupation,  beyond  the  rent,  the  interest  of 
capital  employed,  expenses  of  cultivation,  and  compensation  for  trouble, 
labour,  and  superintendence :  they  therefore  were  rated  on  their  rack 
rent;  but  it  was  a  rent  manifestly  below  that  which  the  land  was  annu- 
ally worth.  The  sessions,  therefore,  in  effect  found  that  the  tithe  compo- 
sidon  was  rated  at  its  yearly  value,  and  the  land  below  its  yearly  value ; 
and  Bex  v.  Skingkj  7  T.  K.  549,  would  be  an  authority  to  show  that 
the  appeal  was  {^operly  sustained. 

The  language  of  the  Court  in  that  case  must  be  admitted  to  eo  fur- 
ther. It  appears  to  lay  down  a  rule  of  general  application  and  of  great 
importance.  This  sentence  occurs  at  p.  408.  ^^  Of  the  whole  ot  the 
annual  profits,  or  value  of  land,  a  part  belongs  to  the  landlord  in  the 
shape  of  rent,  and  part  to  the  tenant;  and  whenever  a  rate  is  according 
to  the  rack-rent  fthe  usual  and  most  convenient  mode),  it  is,  in  eficct,  a 
rate  on  a  part  oi  the  profit  only."  Now,  this  important  sentence  ex- 
presses no  general  proposition  of  law,  nor  any  conclusion  of  fact  from 
uiy  premises  stated  in  the  case :  it  is  an  assumption,  in  the  most  gene- 
ral terms,  upon  a  point  much  questioned  by  tlK>se  who  have  made  such 
matters  their  peculiar  study.  It  is  certainly  inconvenient  to  make  such 
an  assumption;  the  very  terms  "profit"  and  "value,"  used  as  synony- 
mous, raise  arguments  as  to  their  meaning ;  and  the  whole  proposition 
is  controverted.  It  might  be  urged,  with  as  much  show  of  reason,  that 
the  rack  rent  is  the  consideration  which  it  is  worth  while  to  give,  beyond 
the  rates,  charges,  and  outgoings,  for  the  right  to  occupy  and  take  the 
actual  produce,  and  must  always  represent  the  net  annual  value  beyond 
those  outgoings,  and  beyond  a  fit  compensation  to  the  tenant  for  his  risk, 
labour,  and  superintendence.  According  as  land  may  be  made  produc- 
tive at  more  or  less  charge,  the  rent  which  may  be  commanded  for  the 
occupation,  in  other  words  the  net  annual  value,  will  be  more  or  less 
near  to  the  gross.  Still  this  will  not  show  that  a  rate  made  on  the  rack 
rent  in  all  cases  will  be  unequal,  because  whatever  is  beyond  the  net  an- 
nual value  is  not  properly  the  subject  of  the  rate. 

In  this  part  of  the  argument,  one  consideration  is  supposed  to  be  of 
the  ntmoet  weight.  If  the  landlord  held  the  farm  in  his  own  hands,  the 
annual  value  would  consist  of  the  amount  of  rent  for  which  it  might  be 
let,  with  the  addition  of  the  tenant's  profit.  He  would,  in  that  case, 
have  nothing  to  deduct  but  the  ordinary  outgoings  and  his  bailifi^'s 
▼ages.  But  who  shall  say  that  these  wages  might  not  be  equal  to  the 
estimated  profits  of  the  tenant  ?  Or,  in  the  simpler  case  of  the  owner 
being  entirely  his  own  manager,  that  his  personal  labour,  withdrawn 
from  other  profitable  occupation,  was  not  of  equal  value  ?  As  a  proposi- 
tion of  law,  we  cannot  assert  this,  nor  as  a  fact  deducible  from  scientific 
axioms  too  clear  for  controversy.  That  discussion  we  purposely  decline, 
preferring  to  say  merely  that  Itex  v.  Joddrellj  1  B.  &  Ad.  403,  does  not 
convince  us  that  there  was  any  difierence  in  the  legal  liabilities  of  the 
tithe  owner  and  the  occupier  of  land. 

If  any  case  shall  arise  in  which  the  facts  show  that  the  rule,  though 
formally  applied  according  to  the  statute,  will  work  injustice  to  the  tit£e 
owner,  there  will  be  no  more  diflSulty  in  relieving  him  than  in  relieving 
one  landowner  as  against  another,  lout  the  facts  of  this  case  call  for  no 
such  interposition. 

YOL.  XL.  27  8  ^ 
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It  WBA  suggested  that,  in  this  view  of  the  case,  the  proviso  will  have  no 
operation.  We  are  not  quite  sure  that  it  will ;  as  the  attempt  to  apply 
it  to  special  modes  of  rating  prescribed  by  some  local  statutes  did  not 
appear  very  successful.  But  this  doubt  grows  out  of  the  language  of  the 
proviso  itself,  which  expressly  avoids  to  state  affirmatively  that  there  are 
any  cases  to  which  the  proviso  can  apply.  Certainly  something  much 
more  decisive  was  requisite^  to  defeat  an  enactment  so  simple,  practical, 
and  useful. 

Order  of  sessions  affirmed. 


The  QUEEN  against  The  Earl  of  YARBOROUGH  and  Another. 

—p.  416. 

The  daty  of  the  justices  in  allowing  a  poor  rate,  rince  stat  6  &  7  W.  4,  c.  96,  is  not 
judicial  or  discretionary,  but  ministerial  only,  as  it  was  before  the  act. 

Where  a  rate  was  in  the  form  prescribed  by  sect  2  and  the  schedule,  and  the  justices 
refused  to  allow  it  because  the  estimate  of  the  property  in  the  rate  did  not  correspond 
with  a  valuation  and  surrey  made  under  sect  8,  and  because  it  was  not  alleged  that 
since  the  surrey  and  valuation  were  made  the  value  of  property  had  b«eii  altered,  a 
mandamus  issued,  commanding  the  justices  to  sign  and  allow  the  rate. 

Sir  W.  W.  Follett  obtained  a  rule,  in  last  Easter  term,  calling  upon 
two  justices  of  Hampshire  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  sign  and  allow  a  rate  or  assessment  made  for 
the  relief  of  the  poor  in  the  parish  of  Brading  in  the  Isle  of  Wight,  on 
16th  April  last. 

From  the  affidavits  it  appeared  that  the  Poor  Law  Commissioners,  on 
application  duly  made,  had,  under  stat.  6  &  7  W.  4,  c.  96,  s.  3,(a)  or- 
dered that  a  survey  and  valuation  of  the  messuages,  &c.,  of  the  parish 
of  Brading  should  be  made ;  and  the  same  was  made  accordingly,  copies 
of  which  were  delivered  to  the  parish  officers  of  Brading,  in  March  1839. 
The  rate  in  question  was  made  on  16th  April,  1840,  and  was,  on  18th 
April,  tendered  to  the  defendants  at  petty  sessions  for  allowance  and 
signature.  The  rate  was  in  the  form  prescribed  in  sect.  2,  and  the  sche- 
dule, of  stat.  6  &  7  W.  4,  c.  96 ;  and  proof  was  offered  that  it  was  made 
upon  an  estimate  of  the  net  annual  value  of  the  several  hereditaments 
rated  thereunto,  as  prescribed  in  sect.  1  \{J>\  and  affidavit  was  now  made 
to  the  same  effect :  but  it  was  admitted  betore  the  justices,  and  now  on 

(a)  Sect  8  enacts,  '<  That  when  it  shaU  be  made  to  appear  to  the  Poor  Law  Commi*- 
noners  by  representation  in  writing  from  the  board  of  guardians  of  any  union  or  parish 
under  their  common  seal,  or  from  the  miigority  of  the  churchwardens  and  overseers  or 
other  officers  competent  as  aforesaid  to  the  making  and  levying  the  rate,  that  a  fair  and 
correct  estimate  for  the  aforesaid  purposes  cannot  be  made  without  a  new  TalaatiQii,  it 
shall  be  lawful  for  the  Poor  Law  Commissioners,  where  they  shaU  see  fit»  to  order  a  sux^ 
vey,  with  or  without  a  map  or  plan,  on  such  scale  as  they  shall  think  fit,  to  be  made  and 
taken  of  the  messuages,  lands,  and  other  hereditaments  liable  to  poor  rates  in  such  pariah, 
or  in  all  or  any  one  or  more  parishes  of  such  a  union,  and  a  valuation  to  be  made  of  the 
said  messuages,  lands,  and  other  hereditaments,  according  to  their  annual  value,  and  to 
direct  such  guardians  to  appoint  a  fit  person  or  persons  to  make  and  take  evezy  auch 
•urvey,  map  or  plan,  and  valuation.*' 

(6)  See  note  (6),  p.  196,  ant^. 
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afBdavit,  that  many  properties  in  the  parish  were  assessed  in  the  rate  at 
different  annual  values  from  those  in  the  survey  and  valuation.  The 
justices  thereupon  refused  to  allow  the  rate. 

Sir  t/.  Campbellf  Attorney  General,  Srlcy  and  Kinglakej  now  showed 
cause.  The  justices  were  right  in  not  allowing  the  rate.  Sect.  1  of  stat. 
6  fc  7  W.  4,  c.  96,  directs  that  no  rate  shall  be  allowed  which  is  not  upon 
such  an  estimate  as  there  prescribed ;  and  the  justices,  when  it  was 
brought  to  their  knowledge  that  this  was  not  such  an  estimate,  as  ap- 
peared by  its  variance  from  the  valuation,  were  bound  to  disallow  it. 
[Pattbson,  J.  Have  the  justices  any  discretion  as  to  the  allowance  of  a 
rate?3  They  cannot  investigate  the  grievances  of  particular  rate  pay- 
ers; but  they  are  bound  to  see  that  the  express  terms  of  the  statute  are 
complied  with.  [Pattbson,  J.  The  parish  officers  may  think  the  valua- 
tion wrong.]  The  object  of  sect.  8  must  have  been  to  make  the  valua- 
tion conclusive.  Sect.  1  renders  the  duty  of  the  magistrates  no  longer 
merely  ministerial,  as  it  was  before,  but  judicial,  so  far  as  respects  ful- 
filling the  requisites  of  that  section.  The  variance  from  the  valuation 
might  be  justified  if  the  parish  officers  had  suggested  that  any  alteration 
in  the  values  had  occurred  since  the  valuation  was  made.  [Pattbson,  J. 
Is  it  not  enough  that  the  rate  is  professedly  made  on  the  estimate  pre- 
scribed by  sect.  2,  and  in  the  proper  form  ?]  The  statute  has  provided 
for  the  proper  form  by  sect.  2 ;  but  sect.  1  goes  further,  and  makes  it 
incumbent  on  the  justices  to  see  that  the  estimate  really  has  been  made 
as  there  prescribed.  According  to  the  present  suggestion,  sect.  1  would 
be  superfluous.  Even  under  stat.  43  Eliz.  c.  2,  s.  1,  though  it  has  been 
decided  that  the  duty  of  the  justices  was  ministerial  only,  the  words 
scarcely  warrant  such  a  construction,  as  Buller,  J.,  remarks  in  Bex  v. 
Hanutall  Bidwarej  8  T.  R.  380,  382.  The  proper  course,  if  a  valuation 
be  disputed,  is  pointed  out  by  sect.  6,  which  gives  an  appeal  against  the 
rate  on  the  ground  of  improper  valuation,  at  the  quarterly  special  ses- 
sions. [Tatteson,  J.  There  is  no  appeal  against  the  valuation  itself. 
What  remedy  by  appeal  would  there  be  if  the  justices  did  not  allow  the 
rate?]  The  object  was  to  secure  '^one  uniform  mode  of  rating,"  ^'and 
to  lessen  the  cost  of  appeal  against  an  unfair  rate."  Under  the  Poor 
Law  Amendment  Act,  4  &  5  W.  4,  c.  76,  s.  85,  the  guardians  of  unions 
have  power  to  assess  the  value  in  several  parishes;  '^and  all  rates 
grounded  on  every  such  valuation  or  assessment  shall  be  made,  allowed, 
published,  and  recovered  in  such  and  the  same  manner  as  rates  for  the 
relief  of  the  poor  are  now  by  law  made,  allowed,  published,  and  reco- 
vered ;  and  the  rate  payers  shall  have  the  like  power  of  appeal  against 
such  last-mentioned  rates  as  any  persons  now  have  against  rates  made 
for  the  relief  of  the  poor."  Sect.  2  of  stat.  6  4  7  W.  4,  c.  96,  carries 
out  the  intention  of  this  provision  rather  more  fullv,  by  enabling  single 
parishes  to  have  a  valuation.  In  each  case  the  allowance  of  the 
rate  seems  to  be  restricted  to  the  case  where  the  valuation  has  been  fol- 
lowed. 

Sir  W.  W.  FoUett  and  Paulden^  contri,  were  stopped  by  the 
Court. 

Lord  Dbkman,  C.  J.  I  believe  some  surprise  was  created  when  it  was 
first  held  that  the  act  of  justices,  in  allowing  a  poor  rate  under  stat.  48 
Slis.  e.  2y  8.  1|  was  only  ministerial.(a)  T&t,  however^  has  been  long 
(a)  8m  1  Kol  P.  L.  6S  (4th  ed.). 
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acquiesced  in.  The  new  law,  stat.  6  &  7  W.  4,  c.  96,  which  was  passed 
to  settle  the  rule  of  rating,  does  not  in  terms  make  any  change  in  this 
respect.  It  does,  indeed,  introduce  an  enactment  which  appears  so  &r 
inconsistent  with  the  preyious  law,  that  it  might  seem  that,  if  the  magis- 
trates found  a  rate  to  be  in  its  terms  contrary  to  the  enactments  in  sect. 
1,  they  could  refuse  to  allow  it ;  yet,  even  in  such  a  case,  I  can  hardly 
think  that  the  statute  meant  this.  The  inconvenience  would  be  great. 
At  the  time  when  stat.  43  Eliz.  c.  2,  passed,  few  persons  could  write  be- 
sides the  justices  of  peace ;  so  that  their  allowance  was  wanted  as  a 
formal  ministerial  authentication.  I  do  not  see  that  the  intention  is  now 
changed,  though  it  is  true  that  now  parish  officers  have  usually  better 
attainments  than  in  former  times ;  and,  by  sect.  2  of  stat.  6  &  7  W.  4, 
c.  96,  they  are  required  to  sign  the  declaration  at  the  foot  of  the  form  in 
the  schedule.  I  do  not  wish  to  shrink  from  saying  that  the  magistrates 
would  not  be  justified  in  refusing  to  allow  a  rate  on  account  of  wetr  dif- 
fering in  opinion  from  the.  overseers  as  to  the  value/  Then  the  valuation 
makes  no  difference.  It  is  certainly  convenient  that  the  overseers  should 
be  furnished  with  such  means  of  knowledge ;  but  still  they  are  to  exercise 
their  judgment.  If  the  magistrates  refuse  to  allow,  there  can  be  no  appeal, 
and  consequently  no  remedy.  Although,  ther^ore,  it  was  very  natural 
that  the  magistrates  should  suppose  that  their  power  was  altered  by  the 
new  statute,  I  think  that  view  is  erroneous. 

LiTTLBDALB,  J.  I  think  the  magistrates  have  the  same  power  that 
they  had  before  stat.  6  &  7  W.  4,  c.  96.  The  parish  officers  may  do 
wisely  to  adopt  the  valuation:  but  they  are  not  bound  to  do  so;  they 
may  find  gross  mistakes  in  it.  If  the  justices  refuse  to  allow  the  rate, 
there  is  no  power  to  amend ;  and  therefore  there  will  be  no  rate.  We 
should  then  have  to  grant  a  mandamus  to  make  a  rate.  The  act  provides 
for  two  stages  of  appeal,  but  not  for  a  proceeding  like  this  by  way  of 
appeal  against  the  rate. 

•  Patteson,  J.  I  do  not  wonder  that  sect.  1  led  the  magistrates  to 
believe  that  they  had  the  power  which  they  have  exercised.  Yet  I  can- 
not think  that  the  right  construction.  Sect.  1  does  not  require  that  the 
rates  shall  be  made  on  an  estimate  which  shall  satisfy  the  magistrates. 
If,  then,  the  parish  officers  make  the  declaration  in  the  schedule,  that  the 
particulars  are  correct  as  far  as  they  have  been  able  to  ascertain,  accord- 
ing to  their  best  endeavours,  and  the  magistrates  do  not  disbelieve  that, 
it  is  enough,  though  it  should  ultimately  turn  out  that  the  estimate  is 
wrong.  The  error  of  the  magistrates  consists  in  supposing  that  the  rate 
was  to  satisfy  their  minds,  the  intention  being  onlv  that  it  should  be  au- 
thenticated in  their  presence.  Then  it  is  argued  that,  although  there 
would  be  an  exception  if  the  value  had  altered  since  the  valuation,  the 
valuation  must  be  binding  in  all  other  cases.  But  I  cannot  go  even  so 
far  as  that.  Even  in  sect.  35  of  stat.  4  &  5  W.  4,  c.  76,  which  has  been 
referred  to,  it  is  not  said  that  no  rates  shall  be  allowed  except  such  as 
are  grounded  on  the  valuation,  nor  that  all  rates  are  to  be  grounded 
upon  it. 

Williams,  J.  I  agree  in  the  interpretation  that  has  been  put  upon 
the  act ;  and  I  agree,  also,  that  there  is  quite  enough  in  the  act  to  have 
led  the  magistrates  to  imagine  that  they  had  the  power  which  they  have 
exercised.  If  I  had  not  seen  that,  in  the  sixth  section,  provision  is  made 
for  exercising  that  power  at  another  period  than  that  of  allowance,  I 
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cannot  say  what  the  effect  of  sect.  1  would  have  been  upon  mj  opinion. 
Bat  I  do  not  see  why  there  should  be  that  distinct  provision  for  exercis^ 
ing  such  a  power  of  investigation,  if  it  was  to  be  exercised  at  an  earlier 
stage  of  the  proceedings.  So  long,  therefore,  as  the  form  prescribed 
in  the  second  section  is  observed,  I  think  that  the  power  of  the 
magistrates  as  to  allowing  the  rate  is  merely  what  they  had  before 
the  act 

Rule  absolute. 


The  QUEEN  against  The  EASTERN  COUNTIES  RAILWAY  Com- 
pany.— ^p.  421. 

This  ease  is  reported,  10  A  &  E.  5^1,  550. 


The  QUEEN  against  WOOLMER  and  Another.— p.  422. 

A  motion  for  a  criminal  information  for  libels  pablished  in  a  newspaper,  was  made  upon 
affidavits  containing  the  Stamp  Office  certificates  verifying  the  declaration  of  publica- 
tion and  printing,  under  stat.  6  &  7  W.  4,  c.  76,  s.  8.  The  affidavits  also  set  forth  the 
libel,  stating  it  to  be  contained  in  a  newspaper,  which  (as  appeared  by  the  affidavits) 
corresponded  with  the  description  in  the  Stamp  Office  declaration.  At  the  time  of  the 
motion,  a  newspaper,  likewise  so  corresponding,  was  shown  to  the  Court.  The  rule 
nisi  was  granted;  but  it  was  not  drawn  up  on  reading  the  newspaper;  nor  was  the 
newspaper  annexed  to  the  affidavit,  or  filed. 

Beid^  not  sufficient  at  common  law  or  under  the  statute ;  and  that  the  newspaper  could 
not  be  shi'Wn  to  the  Court  on  moving  to  make  the  rule  absolute. 

Sir  /.  Campbell^  Attorney-General,  in  this  term,  obtained  a  rule  calling  on 
die  defendants  to  show  cause  why  a  criminal  information  should  not  be  ex- 
hibited ao^ainst  them  for  printing  and  publishing  scandalous  libels  in  a  news- 
paper. The  affidavits  in  support  of  the  application  contained  the  certificate 
from  the  Stamp  Office,  verifying  the  declaration  delivered  to  the  Stamp  Office 
Commissioners,  whereby  it  appeared  that  the  defendants  stated  that  they  were 
printers,  publishers,  and  sole  proprietors  of  a  newspaper  named  therein. 
When  the  motion  was  made,  a  newspaper  was  exhibited  to  the  Court,  cor- 
responding with  the  declaration,  and  containing  the*  passage  in  question  ;  it 
was,  however,  not  annexed  to  any  of  the  affidavits,  nor  filed ;  and  the  rule 
was  drawn  up  only  on  reading  certain  affidavits  and  other  papers  thereto 
annexed.  The  affidavits  also  set  out  the  alleged  libels,  and  stated  that  they 
were  contained-  in  a  newspaper,  the  title  and  date  of  which,  and  the  names 
(rf  the  printers  and  publishers,  corresponding  with  the  Stamp  Office  decla- 
ration, (but  not  their  addresses  or  the  place  of  printing,  (a) )  were  likewise 
given  in  these  affidavits. 

Thesiger  and  Buit  now  showed  cause.     The  affidavits  do  not  identify  the 

paper,  either  within  the  rules  of  the  common  law,  or  under  s^t.  6  &  7  W. 

4,  c.  76.     The  newspaper  is  not  before  the  Court  at  all :  it  is  not  filed,  and 

Ac  rule  is  not  drawn  up  on  reading  it.     The  Court  cannot  notice  the  fact 

(a)  No  stress  was  laid  on  this  exception  in  argument 
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that  it  was  shown  when  the  motion  was  made ;  for  they  cannot  look  beyond 
the  affidavits.  As  to  stat.  6  &  7  W.  4,  c.  76,  it  appears  that  the  defendants 
printed  and  published  a  newspaper  of  the  same  title  as  that  which  the  d& 
ponents  allege  to  contain  the  hbel ;  but  the  contents  of  the  paper  itself  ought 
to  be  before  the  Court.  If  sect.  8  had  been  complied  with  by  a  newspaper 
being  "  produced  in  evidence  intituled  in  the  same  manner  as  the  newspaper 
mentioned"  in  the  declaration  delivered  at  the  Stamp  Office,  the  objectioD 
would  not  have  arisen.  Without  the  aid  of  the  statute,  there  is  no  proof  oi 
publication.  In  Regina  v.  Baldvnn,  8  A.  &  E.  168,  (35  E.  C.  L.  R.  423,) 
it  was  held  not  sufficient  at  common  law  to  depose  that  the  party  published  a 
libel,  of  which  a  copy  was  annexed  to  the  affidavit,  though  that  copy  was  a 
newspaper  containing  the  libel.  At  nisi  prius  the  mere  production  of  a  copy 
would  not  be  sufficient.  Rex  v.  FranceySy  2  A.  &  E.  49,  (29  E.  C.  L.  R. 
27,)  shows  that  die  newspaper,  under  the  former  statute,  38  G.  3,  c.  78,  s. 
11,  (which  in  this  resj^ect  resembles  the  late  act,)  must  correspond  with  that 
in  the  Stamp  Office  affidavit  or  declaration,  both  in  title  and  place  of  print- 
ing. And  there  the  Court  noticed  newspapers  filed  with  the  affidavits ;  but 
they  have  never  noticed  what  is  not  filed.  That  agrees  with  Rex  v.  Domusonj 
4  B.  &  Ad.  698,  (24  E.  C.  L.  R.  143.)  The  defendants,  on  being  served 
with  the  rule,  look  only  to  the  affidavits  filed.  Sfierry  v.  Ofe,  3  Dowl.  P. 
C.  349,  shows  that  a  rule  can  be  supported  only  by  those  documents  on  the 
reading  of  which  it  is  stated  to  be  made. 

Sir  J.  Campbelly  Attorney-General,  Sir  F.  PoUocky  and  Cockbumy  contr^. 
The  statute  requires  only  that  a  newspaper  corresponding  to  that  in  the  de- 
claration shall  "  be  produced  in  evidence."  That  was  done  here  when  the 
nde  was  granted  ;  it  may  be  done  now.  It  is  not  usual  to  file  documents 
which  the  affidavits  do  not  mention.  The  objection  in  Rex  v.  Baldwin  arose 
on  the  want  of  a  Stamp  Office  certificate  verifying  the  paper  filed.  It  appears 
from  Rex  v.  Franceys  (a)  that  the  Court  will  notice  papers  not  expressly  con- 
nected by  affidavit  with  the  libel.  Rex  v.  Domdson  shows  that,  on  such  an 
application  as  this,  the  Court  will  treat  the  evidence  as  at  nisi  prius ;  and  at 
nisi  prius  the  paper  might  be  produced  at  any  part  of  the  proceedings.  On 
such  motions,  upon  affidavit,  the  distinction  between  primary  and  secondary 
evidence  is  not  strictly  adhered  to,  especially  in  a  case  like  this,  which  is 
peculiarly  for  the  discretion  of  the  Court. 

Lord  Denman,  C.J.  It  appears  to  me  that  enough  has  not  been  done.  I 
agree  that  we  can  look  at  the  affidavits  only.  Now  here  no  affidavit  certifies 
aiiy  paper  as  answering  to  the  description  given  in  the  declaration.  The 
affidavits  state  only  that  the  libels  are  contained  in  a  paper ;  but  that  is  not 
enough,  unless  the  paper  be  shown.  Then  sect.  8  does  not  aid  this,  be- 
cause that  requires  the  production  of  a  paper,  and,  when  it  is  produced,  sup- 
plies the  proof  of  its  publication.  I  cannot  agree  that  it  is  enough  to  depose 
to  a  copy  of  part  of  a  newspaper.  The  newspaper  should  be  filed  with  the 
affidavits ;  and  it  is  essential  that  the  rule  should  be  drawn  up  on  reading  it 
No  rule  can  be  discussed  on  documents  to  which  it  does  not  refer.  We 
ought  to  be  extremely  cautious  as  to  the  evidence  on  which  we  receive 
proof  of  publication  in  newspapers.  Production  of  one  copy  is  enough  under 
the  statute ;  but  what  would  the  effect  be  if  there  were  a  possibility  of  sub- 
stituting one  newspaper  for  another? 

LiiTLEDALE,  J.   I  think  we  have  not  sufficient  grounds  for  granting  a 
criminal  information.     The  statute  speaks  of  producingj  in  evidence  a  news- 
paper corresponding  to  the  declaration.     Here  the  affidavit  only  sets  out  a 
(a)  8ee  S  A.  &  E.  60,  (29  E.  C.  L.  R.  27.) 
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eopv  of  extracts  from  a  n  j  wspaper.  The  newspaper  has,  indeea,  oeen  shown 
to  the  Court ;  but  it  has  not  been  annexed  to  the  affidavits,  nor  marked  as 
an  exhibit.  The  most  correct  way  would  be  to  annex  it  to  the  affidavits ; 
though  it  may  perhaps  be  enough  that  it  should  be  made  an  exhibit  and  filed. 
But  merely  producing  it  to  the  Court  and  taking  it  away  is  not  giving  it  in 
evidence.  We  are  at  present  in  the  same  position  as  a  grand  jury,  who 
must  have  before  them  the  newspaper  which  is  the  foundation  of  the  pro- 
ceedings. If  any  apparent  variance  from  this  course  has  taken  place,  it 
must  have  been  merely  because  the  prosecutor  has  sometimes  found  it  diffi- 
cult to  obtain  two  newspapers,  and  has  therefore  withdrawn  one  from  the 
file  of  the  Court  by  leave,  without  which  he  could  not  do  so.  Here  the  rule 
is  not  drawn  up  on  reading  the  newspaper ;  and  that  is  a  fundamental  objec- 
tion. The  defendant  ought  to  be  apprised  of  what  he  has  to  answer,  by 
seeing  it  on  the  files  of  the  Court. 

Patteson,  J.  The  attempt  here  is  to  eke  out  the  evidence,  by  proceeding 
partly  on  the  statute  and  partly  at  common  law.  That  can  never  be  done. 
Evidence  must  be  given  which  is  good  under  the  statute,  or  good  at  com- 
mon law.  The  rule  was  properly  granted,  because  enough  was  then  pro- 
due^,  namely,  the  affidavit,  the  Stamp  Office  certificate,  and  the  newspaper. 
But  it  is  not  enough  to  obtain  a  rule  on  proper  evidence ;  the  rule  must  also 
De  drawn  up  on  reading  evidence  which  is  sufficient.  Here,  the  rule  is  not 
drawn  up  on  reading  the  newspaper ;  we  are,  therefore,  precluded  from 
reading  it.  No  regulation  is  stricter  thzm  this,  that  you  can  refer  to  nothing 
upon  me  reading  of  which  the  rule  does  not  appear  to  be  drawn  up.  If  this 
were  not  observed,  there  would  be  danger  of  fraud ;  though  I  do  not  mean 
to  say  that  any  has  occurred  here.  It  is  said  that  it  is  not  usual  to  file  docu* 
nents  not  expressly  referred  to  in  the  affidavit.  But,  if  the  statute  is  relied 
upon,  the  newspaper  must  be  filed.  And  here  that  is  not  the  whole  diffi- 
culty ;  for  the  rule  is  not  drawn  up  on  reading  any  newspaper.  It  would 
oot  be  enough,  on  moving  to  make  the  rule  absolute,  to  produce  a  news- 
paper procured  from  my  house. 

.  Rule  dischaj^ed.  (a) 
(a)  Williams,  J.,  was  absent. 


rhe  QUEEN  against  The  Trustees  of  The  OXFORD  and  WITNEY 
Turnpike  Roads. — ^p.  427. 

rhe  Coart  will  not  entertain  an  application  for  a  mandamus  to  repair  a  coad. 
%i  held,  where  the  question  was,  which  of  two  parties  was  liable  to  the  repair,  under 
local  acts  of  parUameot. 

A  RULE  nisi  was  obtained  in  last  Easter  term  for  a  mandamus,  command- 
iig  the  above-mentioned  trustees  to  repair,  and  keep  in  repair,  that  part  of 
the  said  roads  which  lies  between  the  church  of  the  parish  of  St.  Peter  le 
Bailey,  in  the  city  of  Oxford,  and  the  Hollybush  Inn,  in  the  county  of  Ox- 
ford. The  application  was  made  by  the  commissioners  for  paving  and  light- 
ing the  city  of  Oxford,  who  contended  that  the  portion  of  road  in  question 
was  repairable  by  the  trustees,  acting  under  stat.  5  &  6  W.  4,  c.  ciii.,  local 
and  personal,  public.  The  trustees  (who  had  repaired  the  piece  of  road  be- 
fore the  passing  of  an  earlier  statute,  5  &  6  W.  4,  c.  Ixix.,  local  and  personal, 
Public,)  alleged  that,  since  that  act,  it  was  no  longer  repairable  by  them 
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action.  Here  the  tender  was  after  Michaelmas,  old  style,  and  the  rent  was. 
at  all  events,  due  when  the  distress  was  made ;  the  plaintiff,  therefore,  could 
not  have  been  prejudiced :  WhUwiU  v.  Scheer,  8  A.  &  E.  301,  (35  E.  C. 
L.  R.  395 ;)  Ward  v.  Pearstm,  5  M.  &  W.  16. 

Lord  Denm^n,  C.  J.  It  is  impossible  to  say  that  the  plaintiff  has  not  been 
prejudiced  Ly  the  misstatement  in  the  avowry.  We  cannot,  therefore,  give 
judgment  for  the  defendants  upon  the  finding  endorsed  on  the  record. 

Patteson,  J.  The  cases  cited  are  cases  of  amendment  by  the  judge  at 
nisi  prius  under  sect.  23 ;  but  this  court  has  no  power  under  sect.  ^  to 
make  any  such  amendment. 

Williams,  J.,  concurred. 

W/niehurst  then  showed  cause  against  the  rule  to  expunge  the  endorsement, 
contending  that  the  judge  at  nisi  prius  had  power  to  direct  the  finding  to  be 
stated  on  the  record,  and  this  court  had  no  power  to  expunge  such  state- 
ment. 

Gtiky  contra.     If  not  expunged,  the  endorsement  will  mislead. 

Per  Curiam.  We  have  no  power  to  touch  the  endorsement:  when  the 
judge  has  made  no  amendment  this  court  has  no  authority  to  interfere. 

Both  rules  discharged,  (a) 

In  the  second  action  the  pleadings  were  the  same  as  in  the  first,  except 
that  the  rent  and  premises  were  different.  On  the  trial  at  the  same  assizes, 
before  the  same  judge,  tlie  plaintiff  proved  a  tender,  as  before,  on  9th 
November  by  a  witness,  who  deposed  that,  when  the  tender  of  rent  for  two 
years  and  a  half  was  made  and  refused,  nothing  was  said  as  to  the  time  when 
the  rent  became  due,  or  the  terms  of  the  holding.  No  evidence  was  offered 
on  either  side  on  the  second  issue ;  but  it  was  contended  by  the  defendants' 
counsel,  that  the  plea  of  tender,  together  with  the  proof  in  support  of  it,  ad- 
mitted the  holding,  and  therefore  entitled  the  defendants  to  a  verdict  on  the 
second  issue.  The  judge  thought  that  the  tender  so  made  was  evidence  of  a 
holding  as  stated  in  the  avowry,  and  the  jury  found  for  the  plaintiff  on  the 
first,  and  for  the  defendants  on  the  second  issue. 

In  the  following  term,  M.  D.  Mil  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  plaintiff  was  entided  to  a  verdict  on  the  second,  as  well 
as  on  the  first  issue. 

Balguy  and  Whitehurst  now  showed  cause.  In  this  action  the  plaintiff 
did  not,  as  in  the  other,  offer  any  evidence  to  disprove  the  holding  stated  in 
the  avowry,  but  he  merely  proved  a  tender  of  rent  corresponding  m  amount 
with  the  rent  claimed  by  the  defendants.  Now,  unless  it  was  in  fact  a  ten- 
der, not  merely  of  a  sum  of  equivalent  amount,  but  of  the  very  sum  due  and 
claimed  as  rent,  it  was  no  tender  at  all.  The  money  paid  must  be  shown  to 
be  connected  witli  the  money  due,  otherwise  payment  is  not  proved  ;  and  the 
same  rule  applies  to  a  tender.  [Patteson,  J.  mentioned  Harringtan  v. 
Macmorris,  5  Taunt.  228,  (1  E.  C.  L.  R.  88)J  It  is  true  that  ^he  plea  of 
tender  aloTie  cannot  be  used  against  the  plaintiff  in  proof  of  the  second  issue ; 
but  the  evidence  offered  by  the  plaintiff  upon  that  plea  is  available  against 
him  on  the  second  plea.  The  defendants  claim  two  years  and  a  half  of  rent 
payable  at  Lady-day  and  Michaelmas,  and  due  Michaelmas.  The  plaintiff 
alleges  and  proves  a  tender  of  exacdy  that  amount.  This  is  some  evidence 
to  go  to  a  jury  that  the  holding  was  at  a  rent  due  and  payable  on  the  days 
stated  by  the  defendants. 

Lord  Dcnman,  C.  J.   A  tender  may  be  so  made  as  to  be  evidence  of  the 
(a)  dee  Guett  v.  Elwt$,  6  A.&  E.  118,  (31  E.  C.  L.  R.  893.) 
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terms  of  the  tenancy ;  but  here  it  was  not  so  made.     The  question  as  to 
the  contract  under  which  the  premises  were  held  was  left  undetermined. 

Patteson,  J.  Suppose  there  had  been  no  plea  of  tender,  could  it  hav^ 
been  contended  that  a  tender  of  two  years'  rent  in  November  was  evidence 
of  a  holding  at  a  rent  payable  on  25th  March  and  29th  September?  It  is 
ingeniously  argued  that  the  plea  and  evidence  taken  together  amount  to  an 
acbiLssion  of  4e  tenancy.  But  this  is,  in  fact,  using  &e  plea  as  evidence 
upon  the  second  issue,  which,  according  to  HaringSm  v.  Macmorris^  can- 
not be  done.  A  plea  in  one  action  may,  in  certain  cases,  be  conclusive 
evidence  in  another,  but  it  cannot  be  used  as  evidence  on  another  issue  on 
the  same  record. 

W1U.1AMS,  J.,  concurred,  (a) 

S.  Rule  absolute, 

(a)  Three  judges  only  were  present 


DOE  on  the  demises  of  NORTON  and  Others  against  WEBSTER.— p.  442. 

Where  a  deed  pnrported  to  convey  "  a  messuage  or  tenement  formerly  used  as  a  work- 
house, in  the  occupation  of  W.  with  the  appurtenances,"  and  it  was  shown  that  there 
was  a  small  garden  adjoining,  which  had  been  always  occupied  by  W.  as  niaster  of  the 
workhouse;  Held,  that  the  garden  passed,  and  that  the  grantor  could  not  afterwards  be 
admitted  to  narrow  the  operation  of  his  grant  by  showing  that  the  conditions  of  sale, 
signed  by  the  vendee  at  the  time  of  the  sale,  expressly  excepted  the  garden ;  or  by 
proving  subsequent  declarations  of  the  grantee  that  it  had  not  been  purchased  by  him. 

Stat.  5  &  6  W.  4,  c.  69,  (to  facilitate  the  conveyance  of  workhouses,  dec.)  does  not  trans- 
fer the  legal  estate  in  a  parish  workhouse  from  the  overseers  and  churchwardens  to 
the  guardians  of  the  union  of  which  the  parish  forms  a  part,  though  sect.  3  authorizes 
the  guardians  to  "sell,  exchange,  let,"  ^'dispose  of,"  "convey,  assign,"  and  "transfer" 
it  to  the  purchasers. 

The  judge  at  nisi  prius  is  judge  of  fact,  as  well  as  law,  on  a  question  of  the  competency 
of  a  witness  arising  on  the  voire  dire ;  but  his  opinion  on  the  facts  is  subject  to  review 
in  the  court  above,  which  will  uphold  his  opinion  where  the  evidence  of  disqualifies 
tion  is  ambiguous,  and  the  judge  has  admitted  the  witness. 

Ejectment  for  lands  in  Northamptonshire  on  a  demise  by  W.  Norton  and 
J.  Wheeler,  "  as  churchwardens  of  the  parish  and  parish  church  of  Bug- 
brook  in  the  said  county,"  and  J.  Brown  and  C.  Norton,  "  as  overseers  of 
the  poor  of  the  said  parish  ;"  and  a  demise  by  Norton  and  Wheeler  "  as 
churchwardens  of  the  parish  aforesaid." 

On  the  trial  of  the  cause  at  the  Northampton  Spring  assizes,  1839,  before 
BosANQiTET,  J.,  it  appeared  that  certain  premises,  including  the  parish  work- 
house, had  been  put  up  for  sale  in  1838  in  pursuance  of  stat.  5  &  6  W.  4, 
c.  69,  and  that  the  defendant  became  the  purchaser  of  one  lot:  The  deed 
of  conveyance,  dated  27th  September,  in  the  last-mentioned  year,  purported 
to  convey  to  the  defendant  "  all  that  messuage  or  tenement  formerly  used 
as  the  parish  workhouse,  but  now  in  the  occupation  of  W.  Webster  (the 
defendant,)  "  and  all  those  seven  cottages  or  tenements,  with  small  gardens 
and  appurtenances  thereto,  now  in  the  several  tenures  or  occupations  of," 
(here  certain  tenants  were  named,)  "  all  of  which  said  premises  are  situate, 
standing,  and  being  in  the  parish  of  Bugbrook  aforesaid,  together  with  the 
appurtenances  thereunto  belonging."  The  conveyance  was  under  the  seals 
of  the  Poor  Law  Commissioners  of  England  and  Wales,  and  of  the  guardians 
of  the  Northampton  Union,  (of  which  the  parish  of  Bugbrook  was  a  part,) 
and  was  signed  by  the  two  churchwardens,  (being  the  same  persons  who 
were  the  lessors  of  the  plaintiff,  and  described  as  churchwardens  in  the 
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declaration,)  and  by  the  overseers  for  the  time  being.  Two  of  the  witnesses, 
tendered  on  behalf  of  the  plaintilf,  admitted,  on  the  voire  dire,  that  they 
were  parishioners  of  Bugbrook,  and,  upon  the  application  of  the  church- 
wardens before  action  brought,  had  agreed  to  contribute  to  the  expenses  of 
the  action  each  in  "  the  proportion  of  the  land  in  his  occupation,"  but  had 
made  no  such  agreement  with  the  plaintiff's  attorney.  They  were,  thereupon, 
objected  to  as  incompetent ;  but  the  learned  judge  overruled  the  objection, 
being  of  opinion  that  the  engagement  of  the  witnesses  probably  had  reference 
only  to  their  liability  as  rateable  parishioners,  and  was  not  intended  to  sub* 
ject  them  to  liabihty  as  on  a  personal  contract  with  the  parish  officers.  One 
of  the  questions  in  dispute  on  the  trial  was,  whether  a  small  piece  of  land 
adjoining  the  workhouse,  which  had  been  usually  occupied  as  a  garden 
jointly  with  it,  and  which  the  defendant,  as  master  of  the  workhouse,  had 
used  for  that  purpose  up  to  the  time  of  the  sale,  was  included  in  the  convey- 
ance. For  the  purpose  of  showing  that  this  land  was  not  included  in  the 
purchase,  but  was  expressly  excepted,  the  conditions  of  sale,  signed  by  the 
defendant  himself  just  after  the  sale,  were  offered  in  evidence  on  the  part 
of  the  plaintiff,  and  also  subsequent  declarations  of  the  defendant  himself  as 
to  the  extent  of  his  purchase.  The  evidence  was  objected  to  by  the  defend- 
ant, but  admitted  by  the  learned  judge.  It  was  also  objected  that  the  legal 
estate  in  the  premises  was  transferred  by  the  recent  statutes  for  the  amend- 
ment of  the  poor  laws,  from  the  parish  officers  to  the  guardians  of  the  union. 
The  learned  judge  was  of  a  different  opinion,  and  refused  to  nonsuit  the 
plaintiff,  but  reserved  the  point.  Some  other  points  were  made  at  the  trial, 
and  discussed  upon  the  subsequent  argument  in  Banc,  but  are  not  consider- 
ed of  sufficient  importance  to  be  noticed  here.  The  jury  found  a  general 
verdict  for  the  plaintiff. 

In  the  following  Easter  term  Waddington  obtained  a  rule  nisi  for  a  non- 
suit or  new  trial  on  the  above  grounds,  (a) 

Mams  J  Serjt.,  and  Humfrey  now  showed  cause.  As  to  the  competency 
of  the  witnesses,  if  their  liability  was  only  as  rate-payers,  Doe  dem.  BouUbee 
V.  Mderley,  8  A.  &  E.  502,  (35  E.  C.  L.  R.  447,)  is  an  authority  to  show 
that  they  are  made  competent  by  54  G.  3,  c.  170,  s.  9.  If,  on  the  other 
hand,  they  have  made  themselves  parties  to  the  suit  by  a  personal  contrdct, 
they  are  disqualified.  The  testimony  of  the  witnesses  in  this  respect  was 
ambiguous,  and  it  was  for  the  judge  to  form  his  opinion  on  the  effect  ol  it. 
Acting  in  the  double  character  of  judge  and  jury,  he  came  to  the  conclusion 
that  the  witnesses  merely  intended  to  consent,  as  parishioners,  to  the  bring- 
ing of  an  action  by  their  officers ;  and  this  opinion  cannot  be  reviewed  by 
the  court  above.  With  respect  to  the  legal  estate  in  the  premises,  neither 
sect.  21  of  4  &  5  W.  4,  c.  76,  nor  sect.  3  of  5&  6  W.  4,  c.  69,  vests  parish 
property  in  the  guardians.  They  only  require  that  the  functions  of  the  parish 
officers  shall  be  exercised  under  the  control  of  the  commissioners,  and  they 
give  to  the  guardians  a  power  of  disposing  of  parish  property.  Section  7  of 
the  latter  act  gives  a  corporate  capacity  to  the  guardians,  and  enables  them 
to  accept  and  hold  lands  for  the  benefit  of  the  parish  ;  but  there  is  nothing 

(a)  Waddingfton  also  moved  to  arrest  judscment  on  the  ground  that  the  demises  were 
alleged  to  be  by  Norton  and  Wheeler  **as  churchwardens;"  and  that  churchwardens,  at 
ntch^  could  not  be  the  owners  of  real  property,  nor.  consequently,  lessors  of  the  plaintiff. 
But  the  court  refused  a  rule  on  tliis  point,  on  the  «rround<  tha.%  though  they  were  If^ally 
incapable  of  holdinfr  hnd,  th**  defpndanl  miirht,  as  between  him  and  them.  b»»  e^^topoed 
to  deny  their  title  as  churchwardens;  and  that,  at  all  events,  if  Norton  and  Wheeler 
were,  in  a':y  character,  conipeient  to  tlemise,  llie  statement  that  they  did  >o  «»  c/im/M* 
trardct*  would  n<»t  prcvrnt  the  plaiulifl"  iVD.n  recovering. 
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that  shows  an  intention  to  take  the  legal  estate  out  of  the  parish  officers,  in 
whom  it  was  vested  under  59  G.  3,  c.  12,  s.  17  ;  Doe  dem,  Jackson  v.  Hitey^ 
10  B.  &  C.  885,  (21  E.  C.  L.  R.  192.^  Then  as  to  the  admissibility  of  ex- 
trinsic evidence  to  explain  the  general  words  of  the  conveyance ;  the  lan- 
guage of  the  deed  is  general  and  ambiguous.  It  was  matter  of  &ct  whether 
3ie  garden  was  intended  to  be  includ^  in  the  term  "  appurtenances ;"  and 
parol  evidence  was  therefore  admissible,  as  in  other  cases  of  parcel  or  no 
parcel.  Here  it  was  proved  that  the  garden  was  expressly  excepted  ;  and  a 
knowledge  of  the  exception  was  brought  home  to  the  defendant,  who  after- 
wards admitted  that  he  had  never  bought  it. 

M.  jD.  I£U  and  Waddington^  contr4.  The  witnesses  were  incompetent, 
not  as  rateable  parishioners,  but  as  the  real  parties  to  the  suit ;  and  their 
competency  was  not  restored  by  3  &  4  W.  4,  c.  42,  ss.  26,  27.  The  agree- 
ment clearly  imports  a  personal  liability  for  die  expenses  of  the  suit,  either 
to  the  attorney,  or  to  the  parish  officers ;  and  if  the  judge  at  nisi  prius  was 
wrong  in  his  judgment,  this  court  will  review  it,  as  was  held  by  Parke,  B., 
in  might  V.  Doe  dem.  Taiham,  7  A.  &  E.  356,  (34  E.  C.  L.  R.313.^  The 
witnesses  were  bound  by  their  agreement  at  all  events,  though  the  parishioners 
may  never  have  consented  in  vestry,  and  thou^  all  the  rest  may  have  dis- 
sented. Then,  as  to  the  legal  estate  in  the  premises,  it  would  be  singular  if 
that  should  be  held  to  remain  vested  in  the  overseers,  when  it  is  clear  that 
they  are  deprived  by  the  legislature  of  all  power  or  control  over  the  property, 
and  of  all  interest  in  it.  Stat.  5  &,  6  W.  4,  c.  69,  s.  3,  authorizes  the  guar- 
dians to  ^^  sell,  exchange,  let,  or  otherwise  dispose  of  any  workhouses,"  &c., 
and  to  *'  convey,  assign,  or  transfer  the  same  to  the  purchasers ;"  yet  if  the 
argument  for  the  plaintiff  is  to  prevail,  the  overseers  may  eject  the  guardians 
at  any  time,  and  the  guardians  may  convey  property  wmch  is  not  meir  own. 
[Patteson,  J.  A  statute  may  give  me  power  to  sell  another's  estate.]  So 
mccNivenient  a  separation  of  the  legal  estate  and  the  disposing  power,  will 
not  be  presumed  to  have  been  intended.  [Patteson,  J.  It  is  clear  the 
legislature  did  not  mean  that  they  should  be  united  in  all  cases ;  for  the  same 
section  legalizes  a  sale,  by  the  guardians,  of  property  '*  vested  in  trustees  or 
feofiees  in  trust"  for  the  parish.]  The  control  given  to  the  guardians  of  the 
union  is  so  extensive,  that  they  may  even  ex-clude  the  overseers  from  a  work- 
house, and  thereby  take  away  their  right  of  entiy ;  yet  the  plaintifT  must  still 
contend  that  ejectment  will  he  on  the  demise  of  die  overseers.  Then  as  to 
the  admissibility  of  the  conditions  of  sale  and  declarations  of  the  defendant, 
the  authorities  cited  in  the  note  to  Smith  v.  Martin  (a)  show  that  the  garden 
passed  by  the  word  "  appurtenances,"  and  even  without  that  word.  [Pat- 
teson, J.  The  cases  do  not  show  diat  a  garden  must  pass.]  If  there  was 
a  garden  appurtenant  at  the  iime  of  the  sale,  the.  legal  effect  of  the  convey- 
ance is  to  pass  it ;  and  this  effect  cannot  be  contradicted  by  parol  or  extrinsic 
evidence.  The  very  exception  in  the  conditions  is  a  proof  that,  but  for  that 
exception  the  garden  would  have  been  included  in  the  sale,  and  have  passed. 
JPatteson,  J.  The  words  of  the  deed  are  remarkable :  it  specifies  "  gaurdens" 
in  connection  with  the  *'  cottages,"  but  omits  to  mention  any  garden  in 
tpezkmg  of  the  workhouse.]  As  die  word  "  appurtenances"  may  include  a 
garden,  it  mig^t  be  a  question  for  the  jury  whether  the  garden  passed  by 
that  word ;  but  the  judge  ought  not  to  have  misled  them  by  admitting  verbal 
declarations  of  the  vendee  after  the  sale.  [Patteson,  J.,  referred  to  Beaumont 
V  Fieldj  1  B.  &  Aid.  247.]     That  was  a  case  of  latent  ambiguity.     A  deed 

(«)  2  Wms.  Saand.  400,  401»  note  (2,)  citinc:,  among  other  authorities,  Co.  Lit  6,  b,  66, 
a,  S;  Chard  v  Tuck,  3  Leon.  214 ;  8.  C.  Cro.  El.  89. 
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conveyed  coal  mines  in  lands  occupied  by  A. ;  the  evidence  showed  that 
there  were  no  lands  occupied  by  A. ;  and  the  court  held  that  letters,  written 
by  the  grantor's  agent  to  the  grantee  before  the  sale,  were  admissible  to  ex- 
plain what  lands  were  meant.  Here  there  is  no  ambiguity.  The  deed  is 
sufficient  to  convey  the  garden,  and  there  is  a  garden  capable  of  being  con- 
veyed, and  corresponding  with  the  general  description  of  the  parcels. 

Lord  DcNMAN,  C.  J.  I  have  some  doubt  as  to  the  admissibility  of  the 
witnesses.  But  I  think  that  in  order  to  disqualify  them,  the  evidence  should 
be  sufficient  to  satisfy  the  court  that  they  were  under  a  personal  enga^inent 
to  contribute  to  the  expenses  of  the  suit.  Here  the  evidence  was  ambiguoas 
and  not  satisfactory.  I  have  no  doubt,  however,  that  the  opinion  of  the 
judge  at  nisi  prius  is  always  subject  to  the  revision  of  this  court  With  re- 
gard to  the  effect  of  the  late  statutes  on  the  estate  of  the  overseers,  the  lan- 
fuage  of  the  clauses  referred  to  is  certainly  very  large,  but  not  sufficient  to 
evest  the  property  out  of  the  parish  officers.  The  stat.  5  &  6  W.  4,  c.  69, 
confers  upon  the  guardians  very  extensive  powers  over  the  parish  property ; 
but  they  are  consistent  with  the  continuance  of  the  legal  estate  in  other  per- 
sons. As  to  the  admissibility  of  the  evidence  in  explanation  of  the  deed  of 
conveyance,  we  will  take  time  to  consider. 

Patteson,  J.  The  agreement  between  the  witnesses  and  the  overseers 
amounts  to  no  more  than  a  consent  that  the  action  shall  be  brought,  and 
that  the  witnesses  shall  be  rated  with  other  inhabitants  in  proportion  to  their 
lands  in  the  parish.  Upon  the  operation  of  the  acts  of  parliament  on  the 
legal  interests  of  the  parish  officers,  I  feel  no  doubt.  It  is  not  credible  that 
the  legislature  should  have  omitted  to  transfer  to  the  guardians  the  legal 
estate  in  the  parish  property  in  express  terms,  if  any  alteration  in  this  respect 
had  been  intended.  If  the  guardians  should  experience  any  obstruction 
from  the  overseers  in  the  exercise  of  their  powers,  they  may  resort  to  a 
court  of  equity,  or  other  proceedings,  for  the  purpose  of  compelling  submis- 
sion. 

Williams,  J.  (a)  Though  the  opinion  of  the  judge  on  the  facts  render- 
ing a  witness  incompetent  is  not  final,  but  is  subject  to  the  correction  of  the 
court,  yet,  in  this  case,  the  evidence  is  equivocal,  and  is  capable  of  being 
explained  in  the  manner  suggested  by  the  learned  judge  at  the  trial. 

Cur.  adv.  vuU. 

On  a  subsequent  day  of  the  sittings,  (June  24th,)  the  judgment  of  the 
court  was  delivered  by 

Lord  Denman,  C.  J.  We  have  already  disposed  of  all  the  points  arising 
in  this  case  but  one,  the  admission  of  the  conditions  of  sale  and  of  the  de- 
fendant's declarations  as  to  the  extent  of  a  purchase  which  he  had  made ; 
those  were  supposed  to  vary  the  terms  of  the  purchase  deed.  The  question 
was,  whether  a  garden  was  conveyed,  together  with  a  workhouse,  under 
the  words,  "  with  the  appurtenances  thereunto  belono^ing."  Now  the  cases 
cited  by  Mr.  Serjeant  Williams  in  the  note  to  Sndth  v.  MarHnj  2  Wms. 
Saunders,  400,  and  the  case  of  Bitck  v.  JVurtan,  1  B.  &  P.  53,  show  that 
the  garden,  if  occupied  with  the  house,  would  certainly  pass  by  the  word 
"  appurtenances."  It  was  proved  in  this  case  that  it  was  occupied  with  the 
workhouse,  and  therefore  it  is  strictly  within  the  meaning  of  the  words  of 
the  deed.  No  doubt  evidence  was  admissible  to  show  that  it  was  not  occu- 
pied with  the  workhouse,  and  so  was  not  appurtenant  to  it.  But,  beyond 
that,  the  conditions  of  sale  were  received  in  evidence  to  show  that  it  was 
expressly  excepted  out  of  the  sale ;  and  declarations  of  the  defendant  were 
(a)  Three  judges  only  were  present 
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received  that  he  had  not  bought  it.  This  evidence  went  to  contradict  the 
deed,  not  to  apply  the  words  of  it  to  any  particular  thing ;  and  indeed,  as 
was  argued  at  the  bar,  the  very  exception  of  the  garden,  in  the  conditions 
of  sale,  shows  that,  if  not  excepted,  it  would  have  passed,  and  therefore 
shows  that  to  let  in  evidence  of  the  exception  is,  in  truth,  to  add  to  the 
deed  an  exception  which  contradicts  it  as  it  now  stands.  Then  the  case  of 
Doe  dm.  Preedy  v.  HoUom,  4  A.  &  E.  76,  (31  E.  C.  L.  R.  32,^  is  directlj 
in  point  to  show  that  the  evidence  was  not  receivable  for  sucn  purpose. 
Upon  this  ground  we  think  that  there  must  be  a  new  trial. 
S.  Rule  absolute  for  a  new  trial. 


DOE  on  the  Demise  of  JOHN  ALLEN  against  THOMAS  ALLEN. 

—p.  451. 

Devise  to  John  A.,  the  grandson  of  T.  A.,  charged  with  the  payment  of  100/.,  **  to  each 
and  every  the  brothers  and  sisters  of  the  aforesaid  John."  At  the  time  of  making  the 
will  there  were  two  persons  named  John  A.,  grandsons  of  T.  A.,  one  of  whom  had 
several  brothers  and  several  sisters ;  the  other  had  only  one  brother  and  one  sister. 

Held,  that  parol  evidence  of  declarations  of  the  devisor,  that  she  had  left  her  property  to 
the  grandson  who  had  only  one  brother  and  sister,  were  admissible  to  show  which 
grandson  should  take  under  the  devise : 

And  that  it  was  no  objection  to  such  evidence  that  the  declarations  were  subsequent  to  the 
making  of  the  will. 

Ejecttment.  On  the  trial  before  Patteson,  J.,  at  the  Gloucestershire 
Spring  assizes,  1839,  both  the  lessor  of  the  plaintiff  and  the  defendant 
claimed  under  the  will  of  Hannah  Coleman,  by  which  she  devised  all  her 
estates  to  her  brother  Thomas  Allen  and  Anne  his  wife  for  their  lives, 
and  the  life  of  the  survivor ;  remainder  "  to  John  Allen,  the  grandson  of 
my  said  brother  Thomas,  his  heirs  and  assiigns,  charged  nevertheless,  and  I 
hereby  charge  the  same,  with  the  payments  of  the  sum  of  100/.  to  each  and 
every  the  brothers  and  sisters  of  the  aforesaid  John  Allen,  to  whom  I  give 
the  same  accordingly."  The  will  further  directed  that  the  said  sum  of  lOOL 
should  be  paid  within  a  year  after  the  death  of  the  testatrix.  At  the  time 
of  making  the  will,  there  were  two  persons  of  the  name  of  John  Allen,  dach 
being  a  grandson  of  the  testatrix's  brother  Thomas ;  one  of  them,  the  les- 
sor of  the  plaintiff,  had  three  brothers  and  four  sisters.  The  other,  under 
whom  the  defendant  claimed  as  heir,  had  only  one  brother  and  one  sister. 
Evidence  was  offered,  on  the  part  of  the  defendant,  of  declarations,  made 
by  the  testatrix,  after  the  date  of  the  will,  that  she  had  left  the  property  to 
the  John  Allen  under  whom  the  defendant  claimed ;  and  also  that  the  whole 
property  devised  was  not  worth  400/,  It  was  contended,  on  the  part  of  the 
plaintiff,  that,  as  the  will  showed  on  the  face  of  it  that  the  person  designated 
as  John  Allen  was  one  that  had  several  brothers  and  sisters,  and,  as 
there  was  only  one  John  Allen  who  answered  that  description,  there  was  no 
such  ambiguity  as  to  let  in  extrinsic  evidence  of  the  person  intended.  It 
was  further  contended  that,  at  all  events,  declarations  subsequent  to  the 
making  of  the  wiU  were  not  admissible.  The  judge  admitted  the  evidence, 
md  the  jury  found  a  verdict  for  the  defendant. 

In  the  foUowin^  term,  Ludhto^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial, 
.riting  Doe  dem.  Westlake  v.  Westlake,  4  B.  &  Aid.  57,  (6  E.  C.  L.  R.  348,] 
fitmpg/dre  v.  Pierce^  2  Ves.  sen.  216,  and  Wigram,  on  the  "Admission  oi 
Cxtrin^c  Evidence  in  aid  of  the  interpretation  of  Wills,"  p.  101,  (3d  ed.,) 
v-t-re  also  referred  to  by  the  Court. 
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WhUmore  now  showed  cause,  (a)  Parol  evidence  is  admissible,  accord- 
ing to  the  principle  of  Doe  dem.  Gord  v.  JVeeds^  2  M.  &  W.  129.  There 
is  no  case  opposed  to  this.  In  Doe  detn.  Hiscocks  v.  lEscocks^  5  M.  &  W. 
363,  there  was,  in  fact,  no  one  person  whose  description  corresponded  with 
the  description  in  the  will ;  the  devise  was  therefore  void  for  uncertainty. 
Here  there  are  two  persons  qualified  to  take  under  the  will,  and  the  uncer- 
tainty arising  from  parol  evidence  may  be  explained  by  the  same  evidence ; 
Jones  V.  JVewmaUj  1  W.  BL  60.  Then,  if  declarations  of  the  testatrix  be 
admissible,  there  is  no  distinction  between  "contemporaneous  and  subsequent 
ones.  Previous  declarations  of  intention  are  properly  excluded,  because  the 
devisor  may  have  altered  such  intention  before  the  making  of  the  will ;  and 
this  was  the  ground  of  exclusion  in  Thomas  v.  Thomas y  6  T.  R.  67L  In 
WhUaker  v.  Tatham,  7  Bing.  628,  (20  E.  C.  L.  R.  266,)  subsequent  decla- 
rations were  held  inadmissible,  because  they  related,  not  to  what  the  testa- 
tor had  done,  or  intended  to  do,  by  his  will,  but  what  he  wished  to  be  done 
at  the  time  of  speaking.  [Patteson,  J.,  mentioned  Strode  v.  BusseU, 
2  Vem.  625.(6) 

Ludlow  J  Sent.,  contri.  The  authorities  applicable  to  this  case  are  all 
referred  to  in  Doe  dem.  Hiscocks  v.  I&scockSy  5  M.  &  W.  363,  and  they 
estabUsh  this  proposition,  that,  where  there  is  a  person  in  existence  who 
exactly  satisfies  the  description  in  the  will,  all  further  parol  evidence  is  inad- 
missible to  contradict  or  control  the  language  of  the  devisor.  Evidence  of 
the  state  and  circumstances  of  the  family,  and  of  the  property,  was  admitted 
without  objection ;  but  as  soon  as  that  evidence  had  sufficiently  identified 
the  person  of  the  devisee,  aU  inquiry  as  to  the  person  supposed  to  be  really 
meant  by  the  devisor  was  superfluous  and  improper.  The  will  designated 
a  grandson  John,  who  had  several  brothers  and  several  sisters,  and  the  lessor 
of  the  plaintiff  was  the  only  grandson  who  satisfied  that  designation.  [Pat- 
TESON,  J.  There  are  more  tfian  one  inaccuracy  in  the  will.  The  testatrix 
charges  the  devise  to  the  grandson  with  payments  which  are  to  be  made 
withm  a  year  after  her  death,  although  such  devise  could  not  take  effect 
until  the  previous  life-estate  of  her  brother  and  sister-in-law  was  determined.] 

Cur.  adv.  vuU. 

On  a  subsequent  day  in  these  sittings  (June  24th)  the  judgment  of  the 
court  was  delivered  by 

Lord  Denman,  C.  J.  The  devise  in  this  case  was  to  "John  Allen,  the 
grandson  of  my  said  brother  Thomas,  his  heirs  and  assigns,  charged  never- 
theless, and  I  hereby  charge  the  same  with  the  payment  of  the  sum  of  lOOJ. 
to  each  and  every  the  brothers  and  sisters  of  the  aforesaid  John  Allen,  to 
whom  I  give  the  same  accordingly." 

At  the  time  of  the  making  of  the  will,  there  were  two  persons  of  the  name 
of  John  Allen,  each  being  a  grandson  of  the  testatrix's  brother  Thomas ; 
one  of  them  (the  lessor  of  the  plaintiff)  had  three  brothers  and  four  sisters. 
The  other  (under  whom  the  defendant  claimed)  had  one  brother  and  one 
sister. 

It  was  argued  for  the  plaintiff  that  the  words,  "  each  and  every  of  the 
brothers  and  sisters  of  the  aforesaid  John  Allen,"  were  to  be  taken  as  part 
of  the  description  of  the  devisee,  and  that  as  one  John  Allen  only  had  more 
than  one  brother  and  one  sister,  he  was  the  person  described  conclusively. 
We  think,  however,  that  those  words  are  not  part  of  the  description  of  the 
devisee,  and  that  they  do  not  conclusively  apply  the  words  of  the  devise  tf 

(a)  B*f:re  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Js. 

(6)  See  also  the  authorities  cited  in  note  (q),  Wigram,  (cited  ante,p.  227,)  p.  16S. 
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ihe  lessor  of  the  plaintiff*,  but  furnish  an  argument  only,  in  die  same  mannei 
as  other  evidence  of  extrinsic  facts.  This  then  is  a  case  directly  within  the 
authority  of  Cheyney^s  Casey  5  Rep.  68  a,  and  of  the  recent  case  of  Doe  dem. 
Gord  V.  JVeedSy  2  M.  &  W.  129.  It  is  also  within  the  very  terms  of  the 
only  case  in  which,  according  to  the  opinion  of  the  Court  of  Exchequer 
thrown  out  in  their  judgment  m  Doe  dem.  Mscocks  v.  HiscockSy{a)  declara- 
tions of  the  testator  can  be  received  as  evidence  of  his  intention. 

In  the  whole  Ust  of  cases  on  this  subject,  no  one  can  be  found  in  which 
such  evidence,  under  such  circumstances,  has  been  excluded. 

The  only  remaining  point  is,  whether  the  time  when  those  declarations 
were  made,  viz.  some  months  after  the  will  was  executed,  makes  any  dif- 
ference. Cases  are  referred  to  in  the  books  to  show  that  declarations  con- 
temporaneous with  the  will  are  alone  to  be  received ;  but,  on  examination, 
none  of  them  establish  such  a  distinction.  Neither  .has  any  argument  been 
adduced  whicfl  convinces  us  that  those  subsei|uent  to  the  will  ought  to  be 
excluded,  wherever  any  evidence  of  declarations  can  be  received.  They 
may  have  moie  or  less  weight  according  to  the  time  and  circumstances 
under  which  they  were  made,  but  their  admissibility  depends  entirely  on 
other  considerations.  In  this  case,  therefore,  the  rule  for  a  new  trial  must 
be  discharged.  * 

S.  Rule  discharged, 

(a)  See  judgment,  5  M.  dc  W.  p.  368,  869. 


ADAMS  against  JONES.— p.  455. 

Endorsee  against  acceptor  of  a  bill  of  exchange  drawn  by  F.,  and  by  him  endorsed  to 
plaintiff.  Plea,  that  r.  endorsed  it  in  blank,  and  delivered  it  to  plaintiff  as  the  agent 
of  one  R.,  to  whom  F.  was  indebted,  for  the  purpose  and  on  the  terms  that  plaintiff 
should  deliver  it  to  R.  on  account  of  the  debt ;  that  plaintiff  received  it  as  such  agent 
only,  and  for  such  purpose,  &c.,  and  without  consideration ;  that  plaintiff  detained  the 
bill  in  breach  of  his  duty  and  in  fraud  of  R.,  who  claimed  the  bill,  dissented  from  the 
action,  and  required  defendant  not  to  pay  the  amount  to  plaintiff: 

H^,  after  verdict,  that  as  the  plea  showed  no  delivery  to  plaintiff  a«  en(/orM«,  it  amounted 
to  a  constructive  denial  of  the  endorsement  to  him,  and  was  therefore  good  in  sub- 
stance, though  bad  on  special  demurrer. 

AssuBfPsiT  by  endorsee  agjunst  acceptor  of  a  bill  of  exchange  drawn  by 
one  John  Foulkes  on,  and  accepted  by,  defendant,  and  by  the  said  Foulkes 
endorsed  to  the  plaintiff. 

Plea,  that  the  said  bill  of  exchan^  was  accepted  by  defendant  for  and  on 
account  of  moneys  due  from  defendant  to  the  said  John  Foulkes  in  respect 
of  the  sale  by  Foulkes  to  a  defendant  of  a  share  of  a  lease  then  held  by  the 
said  Foulkes,  for  digging  and  getting  lead  ore  from  a  certain  mine,  &c., 
which  said  lease  had  theretofore  been  sold  and  assigned  to  Foulkes  by  one 
tMward  Roberts,  to  whom  it  had  been  granted ;  that  at  the  time  of  accept- 
ing the  said  bill,  there  was  due  from  Foulkes  to  Roberts  on  account  of  Uie 
said  sale  and  assignment  a  large  sum,  exceeding  the  amount  of  the  bill  of 
exchange,  to  wit,  &c. ;  and  that  defendant  accepted  and  delivered  the  said 
bill  to  Foulkes,  who  received  the  same  on  account  of  the  sum  so  due  from 
defendant  to  him,  and  upon  no  other  consideration ;  and  that  Foulkes  then 
endorsed  the  said  bill  m  blank,  and  delivered  the  same  to  plaintiff  as  the 
agent  of  Roberts,  and  for  the  purpose  and  on  the  terms  that  plaintiff  should 
deliver  the  same  to  Roberts  for,  and  on  account  of  a  part  of  the  moneys  then 


230  Adams  v.  Jones/  T.  V.  1840.  [456 

due  from  Foulkes  to  Roberts  in  respect  of  the  said  sale  and  assignment ;  aid 
pldintiir  then  took  and  received  the  said  bill,  and  from  thence  held  and  still 
holds  tlie  same  as  the  agent  only  of  the  said  Roberts,  and  for  the  purpose 
and  upon  the  terms  aforesaid,  and  without  having  given  any  value  or  consi- 
deration foi  the  same ;  that  plaintiff  did  not,  nor  would  at  any  time,  deliver 
the  said  bill  to  Roberts ;  but,  on  the  contrary,  in  breach  and  violation  of  his 
duty  as  such  agent,  and  in  fraud  of  Roberts,  wrongfully  and  without  the 
consent  of  Roberts,  kept  and  retained  the  said  biff  to  his  own  use  and 
benefit.  Averment,  that  Roberts,  before  and  at  the  commencement  of  the 
suit,  claimed  and  still  claims  to  be  entided  to  the  said  bill  and  to  the  money 
therein  mentioned,  and  dissedted  and  still  dissents  from  the  plaintiff  suing 
for  and  recovering  the  same  in  his  own  name ;  and  has  required  defendant 
not  to  pay  the  same  or  any  part  thereof  to  the  plaintiff.     Verification. 

Replication,  de  injuria  generally,  &c.,  on  which  issue  was  joined. 

On  the  trial,  before  Williams,  J.,  at  the  Flintshire  Spring  assizes,  1839, 
a  verdict  was  found  for  the  defendant. 

In  the  following  term  Jervis  obtained  a  rule  nisi  for  judgment  for  the 
plaintiff,  non  obstante  veredicto,  on  the  ground  that  the  plea  disclosed  no 
defence  to  the  action. 

Crompton  now  showed  cause,  (a)  The  plea  shows«that  the  plaintiff  had 
no  tide  to  sue.  He  holds  the  bill  only  as  servant  of  Roberts,  the  real  en- 
dorsee, whose  property  he  has  embezzled.  The  plea  states  that  Roberts 
dissents  from  the  action,  and  has  required  payment  t^  himself;  so  that  the 
defendant  cannot  show  payment  to  the  plaintiff  in  discharge  of  his  liability 
to  Roberts.  It  is  true  that  the  plea  might  probably  have  been  held  bad  on 
special  demurrer  as  amounting  to  an  argumentative  traverse  of  the  endorse- 
ment ;  but  that  is  no  objection  now.  To  allow  the  plaintiff  to  recover  will 
be  extending  the  privilege  of  the  holders  of  bills  furtlier  than  the  law  mer- 
chant wafrants.  The  plaintiff  is  a  malai  fide  holder,  without  consideration 
and  without  authority  from  the  bonS  fide  holder.  He  seeks  to  enforce  a  right 
of  action  ex  turpi  causS.  Treuttel  v.  Barandon^  8  Taunt.  100,  (4  E.  C.  L. 
R.  33,)  shows  that  endorsement  to  an  agent,  for  the  special  use  of  a  third 
person,  will  not  give  the  agent  any  disposing  power  over  a  bill  for  his  own 
purposes.  Here,  too,  the  endorsement  was  not  specially  to  the  plaintiff.  If 
the  defendant  were  to  pay  the  amount  and  obtain  possession  of  the  bill,  Ro- 
berts might  sue  the  defendant  in  trover.  The  mere  production  of  a  bill, 
though  endorsed  in  blank,  will  not  entitle  a  person  to  sue  on  it,  who  chooses 
to  call  himself  the  endorsee,  where  the  evidence  shows  that  there  was  no  de- 
livery to  him  as  such ;  Machell  v.  Kinriear,  1  Star.  N.  P.  C.  499,  (2  E.  C. 
L.  R.  484.) 

Welshyj  contra.  The  plea  does  not  show  that  the  plaintiff  originally  ob- 
tained the  bill  by  any  firaud,  nor  does  it  state  thift  the  plaintiff  had  no  au- 
thority to  sue  for  or  to  receive  the  money.  What  is  it  to  the  acceptor  fliat 
Roberts  may  be  entided  to  the  money  as  between  him  and  the  plaintiff? 
The  plaintiff  will  become  a  trustee  for  Roberts ;  but,  as  between  Roberts 
and  the  aefendant,  payment  to  the  plaintiff  will  be  a  discharge.  Jfoel  v. 
Richy  2  C.  M.  &  R.  360,  is  an  authority.  There,  the  endorsee,  by  delivery, 
of  a  prior  holder,  to  whom  the  drawer  had  given  a  bill  for  the  purpose  of 
getting  i*  liscounted,  was  held  entided  to  recover  against  the  drawer,  though 
he  had  notice  of  the  breach  of  faith.  Cur,  adv.  vuU. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the  judgment  of  the 
court  was  delivered  by 

(a)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
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Lord  Denman,  C.  J.  This  was  an  action  by  the  endorsee  agamst  the  ac- 
ceptor of  a  bill  of  exchange.  The  plea  was  as  follows.  [His  lordship  read 
the  plea.] 

The  replication  was  de  injuriS.  A  verdict  was  found  for  the  defendant. 
Afterwards  a  rule  nisi  was  obtained  to  enter  judgment  for  the  plaintiff  non 
obstante  reredicto.  The  plea  does  not  admit  an  endorsement  from  Foulkes 
to  the  plaintiff,  and  mig^t  possibly  be  bad,  on  special  demurrer,  for  that  rea- 
son. It  states  that  Foulkes,  the  payee,  endorsed  the  bill  in  blank,  and  deli- 
vered it  to  the  plaintiff  as  agent  for  one  Roberts,  for  the  purpose  that  the 
plaintiff  should  deliver  it  to  Roberts  in  part  payment  of  a  debt  due  from 
Foulkes  to  Roberts,  and  that  the  plaintiff  gave  no  consideration  for  it.  The 
declaration  avers  that  Foulkes  endorsed  the  bill  to  the  plaintiff^.  Now  a  bill 
may  be  endorsed  to  a  party  in  two  ways ;  either  by  a  special  endorsement, 
making  it  payable  to  that  party ;  or  by  a  blank  endorsement,  and  delivery  to 
that  party.  In  the  latter  way,  at  all  events,  if  not  in  the  former,  the  bill 
must  be  delivered  to  the  party  as  endorsee^  in  order  to  constitute  an  endorse- 
ment to  hiifi.  But  this  plea  avers  that  the  bill  was  endorsed  in  blank,  and 
delivered  to  the  plaintifi,  not  as  endorsee,  but  as  a^ent  only  for  another  to 
whom  he  was  to  deliver  it,  and  who  was  the  resd  endorsee.  We  think, 
therefore,  that  it  is  a  constructive  denial  that  the  bill  was  endorsed  to  the 
plaintiff,  and  that  it  is  good  in  the  present  stage  of  proceedings,  however 
open  it  may  have  been  to  a  special  demurrer.  A  judgment  non  obstante 
veredicto  is  always  upon  the  merits,  and  never  granted  but  in  a  very  clear 
case,  where  it  is  apparent  that,  in  any  way  of  putting  the  case,  the  defend- 
ant can  have  no  merits. 

Such  is  not  the  case  here.  The  plea  is  substantially  good,  and  the  rule 
must  be  discharged. 

S.  Rule  discharged,  (a) 

(a)  See  Manton  y.  JiUn,  8  M.  A  W.  494. 


KING  against  BURRELL.— p.  460. 

An  overseer  who  neglects  to  sign  the  hurgess  list  delivered  by  him  under  sect.  15  of  S  A 
6  W.  4,  c.  76,  (Municipal  Corporation  Act,)  incurs  the  penally  imposed  by  sect  48, 
although  his  neglect  was  neither  wilful  nor  corrupt 

The  delivery  of  a  printed  burgess  list  by  an  overseer,  whose  name  is  inserted  in  it  as  a 
burgess,  and  who  has  corrected  the  list  in  his  own  handwriting,  is  not  a  sufficient  sig- 
nature of  it  by  him  within  sect  15. 

In  debt  for  the  penalty  under  sect  48,  the  declaration  stated  it  to  be  the  duty  of  defendant, 
as  overseer,  with  the  other  overseers,  to  make  out  and  sign  an  alphabetical  list  of  bur- 
ge5(ses ;  and  averred  that  defendant  unlawfully  neglected  and  refused  to  make  out  or 
sign  such  list  Held,  on  motion  in  arrest  of  judgment  after  verdict  for  plaintiff,  that  it 
was  unnecessary  to  show  that  the  others  did  not  sign  such  list;  and  that,  if  the  signa- 
ture of  a  majority  was  a  signing  by  all,  then,  as  the  verdict  found  that  defendant  had 
not  signed,  it  must  be  presumed  that  the  majority  had  not  signed. 

&mMr.    All  the  overseers  must  sign  the  burgess  list 

Before  the  commencement  of  such  action,  no  previous  notice  of  action,  under  sect  138^ 
need  be  given  by  the  plaintiff. 

SemMe.  Where  a  parish  is  divided  by  a  local  act  into  nine  wards,  for  each  of  which 
there  is  a  separate  rate  and  separate  overseer  appointed,  who  is  also  overseer  for  the 
whole  parish,  all  the  overseers  mast  join  in  making  out  one  burgess  list  for  the  whole 
parish. 

Debt  for  the  penalty  of  601,  upon  stat.  6  k  6  W.  4,  c.  76,  s.  48  (for 
the  regulation  of  municipal  corporations).     The  declaration  stated,  that 
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defendant,  before  and  at  the  time  of  the  neglect  and  refusal  thereinafter 
mentioned,  to  wit,  on,  &c.,  was  one  of  the  overseers  of  the  poor  of  the 
parish  of  St.  Margaret  in  the  borough  of  King's  Lynn  in  the  county  of 
Jforfolk.  That  it  was  the  duty  of  defendant,  as  such  overseer  of  the 
po(Jr  of  the  said  parish,  and  of  the  other  overseers  of  the  poor  of  the  said 
parish,  on  the  day  and  year  aforesaid,  to  make  out  an  alphabetical  list  of 
the  burgesses  in  the  said  parish,  that  is  to  say,  of  all  persons  who  should 
be  entitled  to  be  enrolled  in  the  burgess  roll  of  the  said  borough  for  that 
year,  according  to  the  provisions  of  the  statute  in  such  case  made  and 
provided,  in  respect  of  property  within  the  said  parish ;  and  that  defend- 
antj  as  such  overseer,  ought  to  have  signed  such  burgess  list,  and  to  have 
delivered  the  same  so  signed  to  the  town  clerk  of  the  borough  aforesaid; 
yet  defendant,  not  regarding  his  duty  in  that  behalf,  and  not  respecting 
the  statute  in  such  case  made  and  provided,  unlawfully  neglected  and 
refused  to  make  out  and  sign  such  burgess  list  for  the  year  aforesaid ; 
and  did  not  then,  or  at  any  time  before  or  since,  make  out  and  sign  the 
same,  contrary  to  the  form,  &c.,  whereby,  &c.     Plea,  Not  guilty. 

The  cause  was  tried  before  Tindal,  G.  J.,  at  the  Norfolk  Lent  assizes, 
1839,  when  it  appeared  that  the  parish  consisted  of  nine  wards,  for  each 
of  which  a  separate  overseer  was  appointed  under  the  provisions  of  a 
local  public  act  passed  48  6.  3,  and  that  the  nine  overseers  were  over- 
seers of  the  poor  of  the  whole  parish.  In  each  ward  there  is  a  separate 
rate,  but  the  aggregate  amount  is  indiscriminately  applied  to  the  relief 
of  the  whole  parish.  In  September  1838,  agreeably  to  the  practice 
which  had  prevailed,  with  one  exception,  since  the  passing  of  the  act  5 
&  6  W.  4,  c.  76,  each  overseer  made  an  alphabetical  list  for  his  own 
ward  of  persons  entitled  to  be  on  the  burgess  list ;  and  each  (except  the 
defendant)  signed  his  own  list,  and  delivered  it  to  the  town  clerk  of  the 
borough,  who  printed  and  bound  the  nine  lists  together.  Of  the  eight 
signed  lists,  one  was  delivered  on  the  6th  September,  the  rest  on  the  5th. 
The  nine  lists  so  united  were  afterwards  duly  revised,  and  the  bureess 
roll  made  therefrom.  The  defendant  omitted  to  sign  his  list,  but  deli- 
vered it  to  the  town  clerk  on  the  5th  September,  upon  which  occasion 
he  inserted  the  name  of  a  person  who  had  been  omitted.  His  own  name 
was  also  printed  in  the  list  among  others  entitled  to  be  burgesses.  A 
municipal  election  had  since  taken  place,  and  no  one  had  been  prejudiced 
by  the  defendant's  neglect.  It  was  objected,  on  behalf  of  the  defendant, 
at  the  trial,  1.  That  no  notice  of  action  was  given  as  required  by  sect. 
133  of  the  statute  ;  2.  That  there  was  a  sufficient  delivery  of  a  signed 
list  within  the  statute  ;  3.  That  the  neglect  to  sign  should  be  shown  to 
be  wilful  or  corrupt ;  4.  That  if  the  list  was  insufficient,  the  action  should 
have  been  brought  against  all  the  overseers  jointly.  The  Lord  Chief 
Justice  directed  a  verdict  to  be  found  for  the  plaintiff,  with  liberty  to 
move. 

In  the  following  term  Sir  John  Campbell^  Attorney  General,  obtained 
a  rule  nisi  to  enter  a  nonsuit  upon  the  three  first  grounds,  and  to  arrest 
judgment  on  the  ground  hereafter  stated. 

Kelly  and  O'Malley  now  showed  cause.  As  to  the  objection  of  want 
of  notice,  the  act  only  requires  it  in  actions  against  persons  for  any  thing 
done  ''in  pursuance  of"  the  act.  Here  the  offence  was  an  omission,  and 
the  defendant  was  acting  in  contravention  of  the  statute.  [Sir  John 
Campbelly  contrd.,  gave  up  this  objection.     Lord  Dbnman,  C.  J.     We 
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nhould  certainly  not  make  the  mle  absolute  on  that  ground.]  As  to  the 
sofficiency  of  the  signature,  it  is  not  necessary  to  discuss  the  question 
whether  the  eight  other  lists  were  duly  signed,  because  the  list  in  ques- 
tion was  not  signed  at  all.  Binding  it  up  with  eight  other  signed  lists, 
containing,  in  all,  the  names  of  all  the  other  overseers,  cannot  amount  to 
a  valid  signing  by  the  defendant.  Then  as  to  the  objection  that  the 
omission  of  the  defendant  was  not  wilful  or  corrupt,  the  statute  imposes 
the  penalty  for  the  mere  neglect  without  reference  to  the  motive.  Sec- 
tion 15  enacts  that  on  the  5th  September  in  every  year,  the  overseers 
of  the  poor  in  every  parish  shall  make  out  an  alphabetical  list,  in  the 
form  appointed  by  the  act,  of  all  persons  who  shall  be  entitled  to  be  en- 
rolled, and  shall  sign  such  list,  and  shall  deliver  the  same  to  the  town 
clerk  on  the  said  5th  September.  Sect.  48  enacts,  that  if  any  overseer 
*^  shall  neglect  or  refuse  to  make  out,  sign,  and  deliver  such  list  as  afore- 
said," every  such  overseer  "  for  every  such  offence,  shall  forfeit  and  pay 
the  sum  of  50Z.,*'  to  be  recovered  by  any  person  who  will  sue  for  the 
same.  Here  the  defendant  ^^  neglected  to  make  out  and  sign"  such  list ; 
he  has  therefore  committed  the  offence,  and  incurred  the  penalty.  The 
act  gives  no  discretion  or  choice  to  the  overseers.  They  must  sign  the 
list.  The  act  is  merely  ministerial.  It  is  objected,  that  if  a  single  per- 
son was  omitted,  however  undesignedly,  or  any  deviation  from  alphabe- 
tical order  occurred  in  the  list,  then  the  penalty  would  be  incurred, 
according  to  the  plaintiff's  construction  of  the  act.  It  is  enough  for 
the  present  to  say  that  this  action  is  founded  on  the  neglect  of  a  simple, 
easy,  and  important  duty,  about  which  there  could  be  no  mistake ; 
namely,  signing  the  list.  To  form  one,  may  require  something  like  judg- 
ment and  discretion,  in  the  exercise  of  which  mere  involuntary  error  may 
not  be  punishable.  So  the  mere  arrangement  or  order  of  the  names 
may  not  be  within  the  penal  clause.  It  is  observable,  that  the  Parlia- 
mentary Reform  Act,  2  W.  4,  c.  45,  s.  76,  provides  a  penalty  only  in 
cases  of  ^*  wilful"  disobedience  of  the  act ;  but  that  qualification  seems 
to  have  been  studiously  omitted  here.  Then  it  is  objected,  in  arrest  of 
judgment,  that  it  does  not  appear  by  the  declaration  that  a  proper  list 
has  not,  in  fact,  been  made  and  signed  by  a  majority  of  the  overseers, 
though  not  by  the  defendant.  The  answer  is,  that  if  the  signature  of  a 
majority  is  a  signature  by  all,  then  the  averment  that  the  defendant  did 
not  sign,  is  equivalent  to  an  averment  that  the  majority  did  not  sign :  and 
as  the  jury  have  found  for  the  plaintiff,  it  must  now  be  assumed  that  the 
majority  never  signed.  If  a  perfect  and  regular  list  was  signed,  it  would 
have  negatived  the  alleged  breach  of  duty  by  the  defendant,  as  stated  in 
the  declaration.  But,  in  fact,  it  was  the  duty  of  every  one  of  the  over- 
seers to  sign.  The  act  of  the  majority  is  not  the  act  of  all,  unless  it  be 
so  specially  provided  by  statute,  as  is  done  in  the  Parliamentary  Reform 
Act,  2  W.  4,  c.  45,  s.  79.  If  then  all  ought  to  sign  the  list,  it  becomes 
immaterial  to  inquire  whether  the  rest  of  the  overseers  did  or  did  not 
sign  it.  The  allegation  of  the  duty,  and  the  breach  of  it,  exactly  follows 
the  wonis  of  the  statute,  and  is  thei  efore  sufiicient. 

Sir  c/.  OampbeUj  Attorney  General,  JS.  Andrew9  and  Chinning^  oontrft. 
The  action  is  for  unlawfully  neglecting  and  refusing  to  make  out  and 
sign  a  list.  Now  it  is  clear  that  the  defendant  ^^  made  out"  a  list.  He 
abo,  in  effect,  signed  it ;  for  his  own  name  was  included  in  it,  and  he 
recognised  the  insertion  of  his  name  by  amending  the  list  with  his  own 
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hand.  In  Sccundersan  v.  Jacksorij  2  B.  &  P.  288,  a  printed  bill  of 
parcels  containing  the  vendor's  name,  and  recognised  by  the  vendor, 
was  held  to  have  a  sufficient  signature  within  the  Statute  of  Frauds. 
But  supposing  that  there  has  been  an  omission  to  sign,  it  cannot  be  said 
that  there  has  been  any  "  offence"  within  sect.  48,  unless  the  omission 
be  wilful.  The  neglect  meant  by  the  statute  must  be  such  as  implies 
some  moral  guilt.  It  must  be  something  of  the  same  nature  as  a  '^  re- 
fusal." There  must  be  such  an  animus  in  the  defendant  as  would  have 
caused  him  to  refuse,  if  he  had  been  requested.  Here,  there  is  every 
reason  for  presuming  that  the  omission  was  accidental ;  that  the  defend- 
ant bon&  fide  intended  to  do  his  duty  and  supposed  that  he  had  done 
it.  If  any  other  construction  were  put  on  the  act,  the  consequences 
would  be  repugnant  to  common  sense.  Inability  to  write  would  expose 
the  overseer  to  an  action.  If  the  list  were  not  alphabetical,  or  did  not 
include  all  the  persons  entitled  to  be  on  it,  a  literal  construction  of  the 
act  would  bring  him  within  the  penalty.  The  language  of  the  Parlia- 
mentary reform  act,  2  W.  4,  c.  45,  s.  76,  is  favourable  to  the  defendant, 
for  it  shows  the  intention  of  the  legislature  in  a  case  exactly  parallel 
with  the  present.  It  is  indeed  impossible  to  suppose  that  corruption 
and  accident  can  be  regarded  by  it  as  equally  criminal.  Then  as  to 
the  objection  in  arrest  of  judgment,  the  declaration  is  bad,  unless  all  the 
overseers  must  sign.  But  it  has  been  repeatedly  decided  that  the  act  of 
a  majority  of  public  officers  is  the  act  of  all :  Hex  v.  Beestotiy  3  T.  R. 
692,  Jleg  v.  The  JuBticeB  of  Cambridgeshire,  7  A.  &  E.  480.  The  aver- 
ments  of  the  declaration  may  therefore  be  true,  and  yet  a  sufficient  list 
have  been  made  out  and  signed*.  But  it  is  said  that  if  the  signature  of 
such  majority  is  sufficient,  then  the  jury  would  have  found  that  the  de- 
fendant had  in  fact  signed.  It  is  clear,  however,  that  the  declaration 
relies  on  the  personal  default  of  the  defendant  alone,  for  it  distinguishes 
the  duty  and  act  of  the  defendant  from  that  of  ^^  other  overseers,"  and 
evidently  supposes  the  omission  of  any  one  to  be  actionable.  It  is  pos- 
sible that  one  of  the  overseers  may  properly  withhold  his  signature  ;  for 
he  may  disapprove  of  the  list,  and  may  even  render  himself  liable  to  a 
penalty  by  signing  it.  If  then  the  proof  of  the  declaration  is  consistent 
with  the  innocence  of  the  defendant,  it  is  bad  on  arrest  of  judgment ; 
for  no  necessary  allegation,  omitted  in  pleading,  can  be  presumed  to 
have  been  proved  on  the  trial ;  Jackaon  v.  Pesked,  1  M.  &  S.  234 ;  nor 
is  there  any  rule  of  pleading  that  it  shall  be  enough,  after  verdict,  to 
have  exactly  followed  the  words  of  the  statute  on  which  the  action  is 
founded. 

Lord  Denman,  G.  J.  This  is  an  action  founded  on  the  fifteenth  and 
forty-eighth  sections  of  5  &  6  W.  4,  c.  76  ;  and  it  is  important  to  observe, 
that  they  are  the  only  sections  which  provide  for  the  due  performance 
of  the  duties  imposed  upon  the  parish  officers  by  that  act.  The  decla- 
ration properly  states  a  neglect  and  refusal  by  the  defendant  to  make 
out  and  sign  such  a  list  as  the  act  requires ;  and  it  is  now  contended 
that  the  defendant  is  entitled  to  have  a  nonsuit  entered,  either  because 
he  has,  in  fact,  signed  such  a  list,  or  because  his  neglect  to  sign  it  has 
not,  at  all  events,  been  culpable  or  wilful.  As  to  the  signature,  it  is 
said  that  the  delivery  of  the  nine  lists,  of  which  eight  were  actually 
signed,  and  the  ninth  contained  the  name  of  the  defendant,  is  equivalent 
to  a  delivery  and  signature  by  the  defendant.     But  the  neglect  of  the 
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defendant  comes  within  the  plain  words  of  the  statute,  which  evidently 
requires  that  the  list  should  be  authenticated  by  the  separate  signature 
of  the  overseers.  The  insertion  of  the  defendant's  name  in  the  body  of 
the  list,  for  another  purpose,,  is  not  a  sufficient  compliance  with  the  act. 
Then  it  is  said,  that  the  neglect  must  be  wilful.  If  this  be  an  objection, 
it  is  also  one  in  arrest  of  judgment ;  for  the  declaration  does  not  allege 
wilfulness.  But  it  is  unnecessary  either  to  allege  or  to  prove  it.  The 
forty-eighth  section  is  a  wise  and  prudent  provision  to  secure  the  due 
execution  of  the  act,  by  officers  whose  business  it  is  to  learn  their  duty, 
and  to  do  it  accordingly.  Any  inquiry  into  the  motives  or  cause  of 
neglect  would  be  inexpedient.  It  would  be  leaving  too  much  to  the 
lenity  of  a  jury.  It  has  been  argued,  that  if  mere  omission  is  con- 
strued to  be  an  offence,  absurd  and  inconvenient  consequences  would  en- 
sue. But  we  do  not  decide  that  mere  omission  is  necessarily  equivalent 
to  neglect.  Inability,  or  superior  f6rce,  may  excuse  the  nonperformance 
of  a  duty  by  one  who  is  willing  to  do  it ;  nor  does  it  follow  that  every 
noncompliance  with  the  directions  of  the  act  in  its  minor  details,  such  as 
a  deviation  from  the  alphabetical  arrangement  prescribed  by  it,  will 
bring  the  party  within  the  penalty  of  the  forty-eighth  section.  Then, 
as  to  the  objection  in  arrest  of  judgment,  if  the  defendant  is  bound  to 
sign  the  list,  and  has  neglected  this  duty,  it  is  no  answer  that  others  have 
done  theirs.  It  is  said  that  the  majority  may  have  signed,  and  that  a 
signing  by  the  major  part  is  a  signing  by  all.  If  so,  it  must  now  be 
assumed  that  a  majority  did  not  sign  ;  for  the  jury  would  otherwise 
have  been  directed  to  find  for  the  defendant.  But  it  rather  appears  to 
be  the  duty  of  all  the  overseers  to  sign :  and,  at  all  events,  the  defend- 
ant cannot  relieve  himself  from  the  consequence  of  his  own  negligence 
by  proving  that  other  overseers  have  signed  other  lists. 

Patteson,  J.  I  am  of  the  same  opinion.  It  is  assumed,  in  this  case, 
that  the  signature  of  the  majority  would  be  sufficient.  If  that  be  so, 
the  declaration  is  cured  by  the  verdict,  for  the  signature  of  the  rest  of  the 
overseers  would  then  have  been  a  signing  by  the  defendant  which  the 
jury,  who  must  be  presumed  to  have  been  properly  directed,  have  nega- 
tived. But,  in  fact,  the  majority  here  never  did  sign  the  defendant's 
list.  It  was  never  signed  by  any  overseer.  Indeed,  all  the  lists  appear 
to  me  to  have  been  imperfectly  signed.  In  this  parish,  as  in  others,  the 
overseers  should  deliver  a  single  Ust,  which  all  of  them  should  sign.  It 
b  true  that  we  have  held  the  act  of  the  majority  to  be  the  act  of  all  in 
the  construction  of  the  statutes  relating  to  the  poor,  and  other  acts ;  but 
the  language  of  sect.  48  is  remarkable.  It  enacts  that,  ^4f  any  over- 
fieer"  snail  neglect  to  sien  such  list,  then  '^  every  such  overseer"  shall 
foifeit  50/.  This  shows  that  all  must  sign.  Then  it  is  contended  that 
the  qualification  of  wilfulness  must  be  imported  into  the  section.  Every 
day  I  see  the  necessity  of  not  importing  into  statutes  words  which 
are  not  to  be  found  there.  Such  a  mode  of  interpretation  only  gives 
occasion  to  endless  difficulties.  What,  then,  is  neglect?  It  is  the 
omission  to  do  some  duty  which  the  party  is  able  to  do.  The  defendant 
could  have  signed  the  list :  that  is  not  denied ;  but  he  did  not  sign.  He 
has  therefore  neglected  to  sign.  No  discretion  or  option  was  left  to  him. 
As  to  the  absurd  consequences  which  are  deduced  from  a  decision  in 
favour  of  the  plaintiff,  1  confess  I  am  not  pressed  by  that  part  of 
the  argument.     ^^Such  list"  does  not  necessarily  mean  a  correct  and 
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Perfect  list,  but  a  list  of  such  a  kind  and  description  as  the  act  requires, 
'he  omission  of  some  names,  or  the  want  of  exact  alphabetical  collocation 
of  others,,  would  not  prevent  it  from  being  such  a  list.  Whether  a  gross 
and  total  disregard  of  the  directions  of  the  statute  even  in  this  respect, 
might  not  bring  the  overseers  within  the  penalties  of  the  act,  I  do  not 
know ;  and  it  is  needless  to  discuss.  It  is  urged  that  this  construction 
of  the  act  puts  accident  and  corruption  on  the  same  footing.  It  seems 
to  me  that  the  act  intends  that  the  penalty  under  sect.  48  shall  be  the 
same  for  both ;  but  other  and  heavier  penalties  attach  to  a  corrupt  viola- 
tion or  disregard  of  duty. 

Williams,  J.  I  am  of  the  same  opinion.  The  question  is,  whether 
to  the  bare  fact  of  neglect  wilfulness  must  be  superadded,  in  order  to 
make  the  defendant  liable  to  the  penalty.  Where  no  vis  major  or  ina- 
bility intervenes,  omitting  to  do  what  ought  to  be  done  is  neglect.  Why 
then  should  we  be  called  upon  to  intVoduce  new  terms  into  the  statute? 
The  defendant's  list  was  not  signed  at  all,  either  by  himself  or  by  any 
other  overseers.  It  is  unnecessary  therefore  to  consider  whether  the 
lists  were  in  other  respects  duly  made  out,  or  wholly  misconceived.  As 
to  the  last  point,  the  act  of  a  majority  is  not  enough.  Each  overseer  is 
required  to  sign.  But  if  the  law  were  otherwise,  we  must  presume,  after 
a  verdict  for  the  plaintiff,  that  the  majority  have  not  signed. 

CoLERiDGB,  J.  I  own  I  have  been  in  some  degree  moved  by  the  ap- 
parent hardship  of  the  case,  but  on  the  whole,  I  see  no  reason  to  differ 
from  the  rest  of  the  court.  If  all  must  sign,  it  must  then  be  admitted  that 
the  declaration  is  unexceptionable.  If  a  signing  by  the  major  part  is  suffi- 
cient, even  then  no  such  signature  in  this  case  was  proved  or  can  be  pre- 
sumed. The  defendant  has  contravened  the  act  by  omitting  to  sign  the  list, 
without  showing  any  lawful  excuse.  This  is  a  ^^  neglect"  within  lAie  act 
Forgetfulness  or  carelessness  is  no  such  lawful  excuse.  It  is  true  that 
the  penal  part  of  the  act  may  press  with  more  severity  in  one  class  of 
cases  than  in  another ;  but  with  that  we  have  no  concern.  The  law  is  so 
written,  and  ire  cannot  help  the  consequences. 

8.  Rule  discharged. 
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RIX  against  BORTON  and  Another.— p.  470. 

Stat  5  A  6  W.  4»  c.  60,  secL  100,  requiring  twenty-one  days'  notice  of  action  against  jus- 
tices or  others  for  anything  done  ander  that  act,  does  not  impliedly  repeal  the  privilege 
of  a  justice  of  the  peace  to  have  a  month's  notice  under  24  G.  2,  c.  44,  s.  1. 

Trespass  for  assaulting'  and  imprisoning  plaintiff.  Plea,  Not  guilty,  (by 
statute.) 

At  the  trial  before  Tindal,  C.  J.,  at  the  Norfolk  Lent  assizes,  1839,  the 
plaintiff  obtained  a  verdict  subject  to  a  motion  for  a  nonsuit.  The  plaintiff 
had  been  convicted  by  the  defendants,  who  were  justices  of  the  peace, 
imder  5  &  6  W.  4,  c.  50,  s.  75,  for  illegally  releasing  cattle  impounded 
for  straying  on  a  highway,  and  had  been  committed  for  default  of 
payment  of  the  penalty.  The  plaintiff  served  the  defendants  with  notice 
of  action  on  26th  July,  and  the  writ  was  issued  on  23d  August  following. 
It  was  objected  at  the  trial  that  the  writ  should  not  have  issued  before  the 
expiration  of  one  calendar  month  after  the  notice,  according  to  the  provi- 
sions of  stat.  24  G.  2,  c.  44,  s.  1. 

In  Elaster  term  following,  B.  Andrews  obtained  a  rule  to  show  cause  why 
the  verdict  should  be  set  aside,  and  a  nonsuit  entered. 

Palmer  now  showed  cause.  The  only  question  is  upon  the  notice.  Stat. 
24  G.  2,  c.  44,  s.  1,  enacts  that  no  writ  shall  be  sued  out  against,  nor  copy 
served  on,  any  justice  for  any  thing  done  in  the  execution  of  his  office,  until 
notice  in  writing  of  such  wnt  shall  have  been  delivered  to  him  at  least  one 
calendar  month  before  suing  out  or  serving  it.  By  sect.  109  of  5  &  6  W. 
4,  c.  50,  no  action  shall  be  commenced  against  any  person  for  any  thing 
done  in  pursuance  of,  or  under  the  authority  of  that  act,  until  twenty-tme 
days*  notice  has  been  given  in  writing  to  the  jt^/ice  or  other  person  against 
whom  the  action  is  intended  to  be  brought.  This  statute  is  an  implied  re- 
peal of  the  former  one  as  to  all  acts  done  under  the  last.  The  two  acts  are 
irreconcilable.  One  limits  the  time  of  suing  to  six  months  ;  the  other  to 
three  months.  Nor  are  the  provisions  of  the  last  act  merely  accumulative. 
It  is  clear  that  5  &  6  W.  4,  c.  50,  was  intended  to  apply  to  the  case  of 
justices,  for  they  are  expressly  named.  Stat.  24  G.  2,  c.  44,  applies  to  a 
justice  acting  in  the  general  "  execution  of  his  office ;"  stat.  5  &  6  W.  4, 
c.  50,  to  one  who  is  acting  under  that  statute.  This  distmction  was  no- 
ticed by  the  court  in  Bazmg  v.  Skelton,  5  T.  R.  16.  The  same  question 
will  arise  as  to  costs ;  for  21  Jac.  1,  c.  12,  gives  the  defendant  double  costs ; 
whereas  5  &  6  W.  4,  c.  50,  gives  costs  as  between  attorney  and  client. 
The  usual  rule  must  therefore  prevail,  that  the  later  act  must  be  taken 
to  repeal  the  former  where  the  provisions  of  the  two  are  inconsistent :  Rex  v. 
The  Justices  of  Middlesex,  1  Dowl.  P.  C.  116 ;  iier  v.  Hoik,  3  A.  &  E. 
494,  (30  E.  a  L.  R.  134.) 

B.  Andrews  and  Ounmngj  contr^,  were  stopped  by  the  Court. 
I»rd  Denman,  C.  J.  I  have  no  doubt  upon  this  point.  There  is  no 
repugnancy  between  the  two  statutes  as  to  the  notice  of  action,  though  there 
is  in  regard  to  the  period  of  limitation.  The  privilege  of  receiving  a  month's 
notice  is  not  taken  away  by  a  provision  that  no  action  shall  be  commenced 
before  the  end  of  twenty-one  days.  As  to  persons  other  than  justices,  and 
not  within  24  G.  2,  c.  44,  the  case  would  be  different. 

Patteson,  J.  The  effect  of  the  last  act  is,  that  there  maybe  two  months 
instead  of  five  between  the  expiration  of  the  notice  and  the  commenr  emenv 
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of  the  action.  There  was  the  same  provision  in  the  old  ICghway  Act, 
from  which  the  same  consequence  followed. 

Williams,  J., (a)  concurred. 

S.  Rule  absolute  to  enter  a  nonsuit, 

(a)  Three  judges  only  were  present 


MITCHELL  against  FOSTER  and  Another.— p.  472. 

Where  penalties  are  to  be  recovered  by  information  before  justices  of  the  peace,  under 
a  statute  which  directs  that  the  justices  shall  summon  the  person  against  whom  the 
information  is  exhibited,  to  appear  and  plead  to,  and  to  attend  the  hearing  of,  the  in- 
formation, at  a  time  and  place  named  in  the  summons,  such  summons  to  be  served 
'*ten  days  at  the  least"  before  the  time  appointed  :  Held,  that  there  must  be  ten  clear 
days  between  the  service  and  the  day  of  hearing;  and  that,  where  the  conviction 
shows,  on  its  face,  that  the  party  was  convicted  ex  parte  on  default  of  appearance  to  a 
summons  appointing  too  early  a  day,  such  conviction  is  no  defence  to  an  action  of 
trespass  for  enforcing  it. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty,  (by  statute.) 

Oq  the  trial  before  Tindal,  C.  J.,  at  the  Cambridge  Spring  assizes,  1839, 
it  appeared  that  the  defendants  were  justices  of  the  peace  for  the  borou^ 
of  Cambridge,  and  relied  for  their  justification  on  a  conviction  of  the  plain- 
tiff for  having  the  words  "  Licensed  to  sell  spirituous  Uquors"  upon  his 
premises,  not  being  licensed  in  that  behalf,  (a)  The  conviction  stated  an 
information  against  the  plaintiff  by  one  of  his  majesty's  officers  of  excise 
on  the  20th  of  September,  1836 ;  that  plaintiff  was  thereupon  duly  sum- 
moned to  appear  and  answer  the  charge  on  the  following  30tii ;  that  he  did 
not  appear  on  the  30th  in  pursuance  of  the  summons,  and  that  defendants, 
having  jurisdiction  to  hear  and  determine  the  said  offence,  thereupon  proceed- 
ed to  examine  into  the  truth  of  the  charge.  The  deposition  of  three  witnesses 
were  then  set  forth,  and  the  summons  was  recited,  which  appeared,  on  the 
face  of  the  conviction,  to  have  been  issued  on  the  20th.  The  conviction 
proceeded  to  adjudge  the  plaintiff,  in  his  absence,  guilty  of  the  offence 
charged  upon  him  in  the  information ;  and  imposed  upon  hun  the  mitigated 
penaJty  of  5Z.  It  bore  date  the  30th  September.  The  juxy,  by  the  direc- 
tion of  his  lordship,  found  a  verdict  for  the  plaintiff,  subject  to  a  motion  to 
enter  a  nonsuit  if  this  court  should  be  of  opinion  that  me  conviction  was 
good.     In  the  following  Easter  term  a  rule  nisi  was  obtained  accordingly. 

B.  Andrews  now  showed  cause.  By  stat.  4  &  6  W.  4,  c.  51,  s.  19,  the 
justices,  before  whom  any  information  for  the  recovery  of  a  penalty  shall  be 
exhibited,  "  are  authorized  and  required  to  summon  every  person  against 
whom  any  such  information  shall  have  been  exhibited,  to  appear  and  plead 
to,  and  to  attend  the  hearing  of,  such  information,  at  a  tune  and  place  to  be 
named  in  such  summons,  which  summons  shall  be  served  upon  eveiy  such 
person  or  persons  ten  days  at  the  least  before  the  time  appointed  in  such 
summons."  Here,  the  summons  was  on  the  20th,  and  the  hearing  on  the 
30th  of  the  same  month.  The  question  is  set  at  rest  by  Regma  v.  The  Justices 
of  Shropshire  J  8  A.  &  E.  173,  (35  E.  C.  L.  R.  366  ;)(6)  and  there  was  no 
appearance  of  the  plaintiff  so  as  to  cure  the  defect  in  the  summons,  even 
supposing  that  an  appearance  would  have  had  that  effect. 

Sir  J.  Campbellj  Attorney-General,  and  Storks^  Serjt.,  contri.     The  ia- 

((f)  See  Stat  6  G.  4,  c.  81,  s.  26. 

(6)  See  also  Young  r.  Higgon,  6  M.  A  W.  id. 
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terval  between  the  summons  and  the  hearing  was  sufficient.  A  long  series 
of  authorities  have  decided  that  one  day  is  to  be  inclusive,  the  other  ex- 
clusive ;  Morley  v.  Vaughan^  4  Burr.  2525 ;  Lester  v.  Garland^  15  Ves. 
248 ;  and  the  rule  has  been  adopted  by  ail  the  courts :  Reg.  Gen.  Hil. 
2  W.  4.  But  if  there  was  any  defect  or  informality  in  the  process,  the  con- 
viction is  not  void  on  that  account.  If  the  plaintiff  had  appeared  at  the 
day  prefixed,  and  urged  this  objection,  and  the  defendants  had  adjudged  the 
summons  to  be  sufficient,  their  judgment  could  not  have  been  impeached  in 
an  action  of  trespass ;  Gray  v.  Cooksotij  16  East,  13.  Their  act  is  of  a 
judicial  character :  it  may  be  erroneous,  but  not  void.  The  plaintiff  ought 
not  therefore  to  be  in  a  better  condition  by  reason  of  his  refusal  to  appear, 
than  if  he  had  appeared  and  objected  to  the  summons  without  effect.  [Lord 
Denman,  C.  J.  If  it  had  been  a  question  of  fact  before  them,  whether  ten 
days'  notice  had  been  given,  and  they  had  adjudicated  upon  it,  the  convic- 
tion mi^t  not  have  been  absolutely  void.]  Here  they  were  judges  both  of 
law  and  fact.  They  had  a  general  jurisdiction  over  the  subject-matter ; 
and  the  plaintiff  might  have  redressed  their  error  by  an  appeal  to  the  justices  in 
quarter  sessions,  (7  &  8  G,  4,  c.  53,  s.  82,)  who  are  required  to  rectify  any 
defect  in  fonn  in  any  part  of  the  proceedings.  K,  upon  sucl^  appeal,  the 
justices  at  quarter  sessions  had  quashed  the  conviction,  yet  trespass  would 
not  have  lam  against  the  convicting  magistrates.  Why,  then,  should  the 
plaintiff  obtain  an  advantage  by  omitting  to  resort  to  the  remedy  afforded  by 
the  legislature  ? 

Lord  Denman,  C.  J.  There  is  a  clear  want  of  jurisdiction  apparent  on 
the  face  of  the  proceedings.  The  plaintiff  had  a  right  to  refuse  attendance 
on  such  a  summons ;  and  the  defendants,  having  proceeded  to  enforce  a 
void  conviction  by  apprehending  the  plaintiff,  are  liable  to  this  action.  As 
to  the  other  point,  the  last  decision  ought  to  be  adhered  to ;  and  according 
to  that,  the  plaintiff  is  entitled  to  have  ten  whole  days  between  the  days  of 
service  and  of  the  hearing. 

Patteson,  J.  We  had  better  abide  by  the  rule  laid  down  by  the  latest 
authority,  than  be  continually  discussing  the  same  point.  Any  one  who 
reads  the  act  will  see*  that  it  was  not  the  intention  to  drive  the  party  too 
close  for  time ;  for  it  requires  that,  besides  the  summons,  notice  should  also 
be  given  to  him  within  one  week  after  the  information.  The  defendants 
have  appointed  the  hearing  one  day  too  soon. 

Williams,  J.  (a)  The  defendants  must  show,  not  only  a  general  juris- 
diction, but  also  jurisdiction  in  the  particular  case.  They  had  no  right  to 
proceed,  unless  they  appointed  the  hearing  ten  clear  days  after  the  service 
of  the  summons. 

S.  Rule  discharged, 

(a)  Three  judges  only  were  present 


DOE  on  demise  of  ELIZABETH  THOMSON  against  AMEY.— p.  476. 

Where  a  party  is  let  into  possession,  and  pays  rent,  under  an  agreement  for  a  future 
lease  for  years,  which  is  to  contain  a  covenant  against  taking  successive  crops  of 
com,  and  a  condition  of  re-entry  for  breach  of  covenants ;  Held,  that  he  thereby  be- 
comes a  yearly  tenant,  subject  to  the  above  terms  and  condition. 

EiECTMENTy  on  the  several  demises  of  Elizabeth  Thomson  and  others,  to 
recover  possession  of  a  farm  occupied  by  the  defendant. 
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On  the  trial,  at  the  Cambridge  Spring  assizes,  1839,  before  Tindal,  C.J,, 
it  appeared  that  on  29th  July,  1835,  articles  of  agreement  had  been  entered 
into  between  Miss  Thomson,  the  lessor  of  the  plaintiff,  and  the  defendant, 
whereby  Miss  Thomson,  for  and  on  behalf  of  herself  and  others,  devisees 
in  trust  under  the  will  of  her  father,  in  consideration  of  the  rent  and  cove- 
lants  thereinafter  mentioned  to  be  paid  and  performed  by  the  defendant, 
agreed  with  the  defendant,  so  iar  as  she  lawfully  could  or  might,  that  she 
and  all  other  necessary  parties  should  and  would  grant  a  lease  of  the  fiurm 
to  defendant,  excepting  out  of  the  said  lease  agreed  to  be  made  all  trees, 
mines,  &c.,  with  liberty  of  ingress  and  egress  for  the  intended  lessors,  for 
fourteen  years,  from  11th  October  then  next,  at  a  rent  of  346/.,  payable 
quarterly.  And  it  was  thereby  agreed,  that  there  should  be  contained  in 
the  lease  covenants  to  repair,  the  said  "  intended  lessors"  finding  rough 
timber ;  that  defendant  should  not  assign  without  license ;  that  defendant 
should  use  the  premises  agreed  to  be  demised  in  a  husbandlike  and  proper 
manner,  according  to  the  best  system  of  husbandry  practised  in  that  part  of 
the  country ;  that  defendant  should,  during  the  said  term,  scour  ditches  and 
drains,  and  make  and  renew  hedges ;  that  defendant  would  not  destroy  any 
trees,  nor  glow  two  successive  crops  of  white  com  or  grain  on  any  of  the 
arable  land  without  summer  tilting,  or  taking  a  green  fsJlow  crop ;  nor  sell 
or  suffer  to  be  taken  off  the  premises  any  of  the  hay  or  straw  grown,  or  ma- 
nure made  thereon,  but  should  spend  them  on  the  premises.  And  it  wa« 
further  agreed  that  the  lease  should  contain  a  proviso  empowering  the  in- 
tended lessors  to  enter  on  the  premises  as  of  their  former  estate  in  case  de- 
fendant should  fail  in  observing  any  of  the  covenants  or  agreements  therein 
contained ;  and  all  other  usual  and  proper  covenants  in  leases  of  a  like  na- 
ture. It  was  also  agreed  that  defendant  should  execute  a  counterpart  of 
the  lease,  and  defray  the  expense  of  the  articles  of  agreement 

The  defendant  entered  into  possession  at  the  time  fixed  for  the  com- 
mencement of  the  term,  and  continued  to  hold  and  pay  the  rent  until  action 
brought ;  but  no  further  lease  was  ever  made  or  executed. 

Before  the  commencement  of  the  action,  notice  of  several  breaches  of 
agreement  was  served  on  the  defendant  by  the  lessor  of  the  plaintiff.  One 
of  these,  namely,  that  defendant  had  taken  successive  crops  of  white  com 
on  the  same  land  without  summer  tilting  or  green  fallow,  was  satisfactorily 
proved  on  the  trial,  and  the  plaintiff  had  a  verdict,  subject  to  a  motion  for 
a  nonsuit  on  the  grounds  hereafter  stated. 

In  the  following  term,  B.  .Andrews  obtained  a  rule  nisi  in  pursuance  of 
the  leave  reserved. 

Kelly  now  showed  cause,  but  was  stopped  by  the  Court. 

B,  Andrews  and  Gunrdng^  contra.  Doe  dem.  Oldershaw  v.  Breachy  6  Esp. 
106,  will  be  relied  on  by  the  lessor  of  the  plaintiff,  but  that  decision  pro- 
ceeded upon  a  misrepresentation  of  Doe  dem.  Bromfield  v.  Smithy  6  East, 
530,  which  was  the  case  of  a  tenant  holding  over  after  the  expiration  of  a 
lease,  and  not  holding  under  the  terms  of  an  executory  agreement  for  a  fu- 
ture lease.  No  interest  whatever  in  the  land  passed  to  the  defendant  by 
this  executory  agreement,  and  though,  by  operation  of  law,  he  became  a 
tenant  from  year  to  year  upon  payment  and  receipt  of  rent,  and  was  liable 
to  be  ejected  after  due  notice  to  quit,  it  is  impossible  to  engraft  upon  such 
a  tenancy  special  covenants  and  conditions  applicable  only  to  a  definite 
term  of  years.  The  obligation  to  repair,  for  instance,  is  one  which  cannot 
attach  to  a  parol  yearly  tenancy.  So  the  covenant  to  crop  the  land  accord- 
ing to  a  certain  rotation  is  one  which  evidently  assumes  a  tenancy  continuing 
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for  seyeral  years,  and  therefore  cannot  apply  to  the  defendant's  occupation. 
[Patteson,  J.  According  to  your  argument,  the  defendant  may  cultivate 
the  land  as  he  pleases,  not¥ddistanding  the  agreement.]  He  is  under  an 
implied  obligation  to  cultivate  it  according  to  good  husbandry.  [Lord 
Denman,  C.  J.  Suppose  the  agreement  stipulates  for  a  particular  course 
of  farming,  which  is  not  good  husbandry  ?]  At  all  events,  the  condition 
of  re-entry  is  meant  to  defeat  the  term  after  its  creation,  and  cannot  come 
into  operation  till  the  term  has  conmienced.  {Morgan  v.  Bisselly  3  Taunt. 
65,  and  Bicknell  v.  Hoodj  5  M.  &  W.  104,  were  also  cited.) 

Lord  Denman,  C.  J.  In  this  case  the  defendant  was  let  into  possession 
under  an  agreement,  which  gave  the  parties  a  right  to  go  into  equity  to  com- 
pel the  execution  of  it  by  making  out  a  formal  lease.  Under  such  circum- 
stances it  has  long  been  the  uniform  opinion  of  Westminster  Hall,  that  the 
tenant  in  possession  holds  upon  the  terms  of  the  intended  lease.  One  of 
these  terms  was,  that  the  lessee  should  not  take  successive  crops  of  com,  and 
that  the  lessor  should  have  power  to  re-enter  on  the  breach  of  such  agree- 
ment. This  agreement  and  proviso  apply  to  the  yearly  tenancy  of  the  de- 
fendant. It  has  been  argued,  that  the  terms  of  the  lease  cannot  be  applied 
to  the  parol  tenancy,  inasmuch  as  some  of  them,  such  as  the  agreement  for 
repairs,  are  not  usually  considered  as  applicable  to  such  tenancy.  Whether 
the  obligation  to  repair  can  be  enforced  under  such  circumstances,  at  least 
as  to  substantial  repairs,  may  perhaps  be  questionable ;  but,  at  all  events,  the 
agreement  as  to  croppmg  the  land  is  one  which  is  consistent  with  a  yearly 
tenancy. 

Patteson,  J.  In  Mann  v.  Lovejay,  Ry.  &  M.  N.  P.  C.  355,  though  the 
facts  differed  from  those  of  the  present  case,  yet,  in  principle,  the  rulmg  of 
Abbott,  C.  J.,  is  in  favour  of  the  plaintiff.  It  is  said,  that  a  covenant  res- 
pecting the  rotation  of  crops  cannot  be  engrafted  on  a  yearly  tenancy ;  but  I 
see  no  reason  why  it  should  not.  The  tenant  in  possession  under  such  cir- 
cumstances is  bound  to  cultivate  the  land,  as  if  he  were  going  to  continue  in 
possession  as  long  as  the  lease  itself  would  have  lasted.  It  is  argued,  that 
the  tenancy  arises  by  operation  of  law  upon  the  payment  of  rent,  and  that  the 
law  implies  no  particular  mode  of  cropping,  nor  any  condition  of  re-entry. 
But  the  terms  upon  which  the  tenant  holds  are  in  truth  a  conclusion  of  law  from 
the  fects  of  the  case,  and  the  terms  of  the  articles  of  agreement ;  and  I  see  no 
reav)n  why  a  condition  of  re-entry  should  riot  be  as  applicable  to  this  ten- 
ancy as  the  other  terms  expressed  in  the  articles. 

Williams,  J.  (a)  It  is  admitted,  that,  if  this  were  a  case  of  holding  over, 
the  terms  of  the  written  agreement  would  apply.  In  principle,  there  is  no 
distinction  between  that  case  and  the  case  of  a  tenant  who  enters  and  pays 
rent  upon  the  faith  of  an  executory  agreement  for  a  lease. 

S.  Rule  discharged.  (6) 

(a)  Three  jndf^es  only  were  present. 

(6)  Doe  dtm.  Tilt  v.  Stratton,  4  Bin^:.  446,  (16  E.  C.  L.  R.  36.) 


DOE  on  the  demise  of  GARROD  agamst  OLLEY  and  Another.— p.  481. 

K  raortrafre  deed,  reciting  a  loan  of  850^  at  5  per  cent,  interest,  contained  an  agreement 
that  the  mortgagor,  during  his  occupation  of  the  mortgaged  premises,  should  yield  and 
pay  for  the  same  to  the  mortgagee  the  yearly  rent  or  sum  of  60(.,  payable  half  yearly, 
and  that  it  should  be  lawful  for  the  mortgagee  to  use  such  remedies  by  distress  and 
sale  for  the  recovery  of  the  said  rent  as  landlords  have  on  common  demises;  provided' 
TOL.  XL.  81  X 
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that  the  reservation  of  such  rent  should  not  prejudice  the  mortgagee's  right  4o  enter 
and  evict  the  mortgagor  at  any  time  aOer  default  made  in  payment  of  the  monejt  s^ 
cured,  or  any  part  thereof. 

Held,  that,  after  default  made  in  payment  of  the  principal  and  of  one  half  year's  rent,  the 
mortgagee  might  eject  the  mortgagor  without  any  notice  to  quit,  though  he  had  treated 
the  mortgagor  as  tenant  by  distraining  on  him  for  a  previous  year's  rent. 

The  court  rolls,  containing  a  presentment  of  an  admittance  upon  a  surrender  out  of  court, 
are  primary  evidence  of  the  surrender  as  between  surrenderor  and  surrenderee,  with- 
out producing  the  original  surrender,  or  inquiring  into  the  sufficiency  of  the  stamp 
upon  it 

£j£CTMENT  for  premises  at  Lowestoft,  in  the  county  of  Safiblk,  on  a  de- 
mise laid  on  the  6tii  April,  1838. 

The  cause  was  tried  at  the  Suflfolk  Spring  assizes  1839,  before  Vaughan, 
J.,  when  the  lessor  of  the  plaintiff  produced  and  proved  the  court  rolls  of  the 
manor,  of  which  the  premises  in  question  were  copyhold  of  inheritance. 
The  rolls  contained  a  presentment  of  the  admittance  of  Garrod,  the  lessor  of 
the  plaintiff,  on  the  conditional  surrender,  therein  recited,  of  Burgess,  a  copy- 
holder, out  of  court.  The  surrender  itself  was  also  tendered  in  evidence, 
upon  which  a  question  arose  as  to  the  sufficiency  of  the  stamp,  (a)  On  the 
part  of  the  defendants,  a  mortgage  deed  dated  11th  January,  1836,  between 
Burgess  of  the  one  part  and  Garrod  of  the  other,  was  put  in  evidence,  which 
recited  the  title  of  Burgess  to  the  copyhold  in  question,  and  an  agreement  for 
a  loan  of  850/.  by  Garrod  to  him,  to  be  secured  by  a  surrender  of  the  copy- 
hold and  an  assignment  of  other  property  therein  mentioned.  The  deed  con- 
tained a  covenant  by  Burgess  to  surrender  the  premises  to  Garrod,  subject  to 
the  proviso  that,  if  Burgess  should,  on  11th  July  then  next,  repay  the  sum  of 
850/.  with  interest  at  5  per  cent.,  then  the  deed  and  surrender  should  become 
void.  The  deed  contained  a  power  of  sale  after  default  in  payment  of  prin- 
cipal and  interest,  or  of  any  further  sum  or  sums  that  should  thereafter  be- 
come due  from  Bur«jess;  and  a  declaration  that  Garrod  should  stand  possess- 
ed of  all  moneys  arising  from  the  sale,  and  of  the  rents  and  profits  received 
by  him  in  the  mean  time,  upon  trust  to  pay  principal  and  interest  to  himself, 
and  the  residue  to  Burgess.  Then  followed  this  provision :  "  It  is  declared 
and  agreed  betv^^een  the  parties,  that  he  the  said  John  Burgess,  his  heirs  or 
assigns,  shall,  during  his  or  their  occupation  of  the  said  copyhold  messuages, 
hereditaments,  and  premises  hereinbefore  covenanted  to  be  surrendered,  or 
any  part  or  parts  thereof,  yield  and  pay  for  the  same,  to  the  said  John  Garrod, 
his  heirs,  executors,  administrators,  or  assigns,  the  yearly  rent  or  sum  of  50/. 
free  from  all  deductions  whatsoever,  by  eqtial  half-yearly  payments  on  the 
11th  July  and  11th  January,  in  every  year ;  the  first  bal^yearly  payment  to 
be  made  on  the  11th  July  next ;  and  diat  it  shall  be  lawful  for  the  said  J. 
Garrod,  his  heirs,  executors,  administrators,  and  assigns,  to  have  and  use 
such  remedies,  by  distress  and  sale  or  otherwise,  for  recovery  of  the  said 
yearly  rent  of  50/.  or  any  part  thereof,  when  in  arrear,  as  landlords  have  for 
recovery  of  rents  upon  common  demises ;  provided  that  the  reservation  of  such 
.rent  shall  not  prejudice  the  right  of  the  said  J.  Garrod,  his  heirs,  executors, 
administrators,  or  assigns,  to  enter  into  and  take  possession  of  the  said  here- 
ditaments and  premises  hereinbefore  covenanted  to  be  surrendered,  or  any 
part  thereof,  and  to  evict  the  said  J.  Burgess,  his  heirs  and  assigns,  and  aU 
other  occupiers  and  tenants  thereof,  at  any  time  afler  default  shall  be  made 
in  payment  of  ^he  moneys  intended  to  be  hereby  secured,  or  in  any  part  there- 
of, as  aforesaid." 

(a)  A  question  was  also  made,  upon  the  argument  in  banc,  whether  the  surrender  had, 
in  fact,  been  admiued  or  rejected  on  the  trial.  The  judgment  of  the  court  proceeded  oa 
grounds  that  made  this  inquiry  irrevelant 
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Buigess  made  default  in  repayment  of  the  loan,  and  in  October,  1837, 
became  a  bankrupt.     The  defendants  were  his  assignees  under  the  fiat. 

On  the  22d  November,  1837,  the  lessor  of  the  plaintiff  distrained  on  the 
premises  for  5(M., ''  for  arrears  of  rent  due  from  the  said  John  Burgess  to 
John  Garrod  for  the  same  house  and  premises  upon  and  up  to  the  11th 
July  last."  Burgess  replevied  the  goods ;  and  the  replevm  suit  was  still 
pending  at  the  coomiencement  of  this  acdon.  No  notice  to  quit  had  been 
given  by  the  lessor  of  the  plaintiflT.  The  jury  found  a  verdict  for  the  plain- 
tiff, subject  to  a  motion  for  a  nonsuit  on  the  grounds  that  the  entry  of  the 
admittance  of  Garrod  on  the  court  rolls  was  not  evidence  without  producing 
the  surrender  itself;  that  the  surrender  itself  was  not  properly  stamped ;  and 
that  Garrod  could  not  eject  Burgess  or  his  assignees  without  a  notice  to 
quit,  after  treating  him  as  a  tenant  by  distraining  for  rent. 

In  the  following  Easter  term,  Kelly  obtained  a  rule  nisi  for  a  nonsuit  upon 
the  grounds  taken  on  the  trial. 

SlarkSj  Sent.,  and  Bytes  now  showed  cause.  The  objections  go  to  the 
evidence,  and  to  the  title  of  the  plaintiff  to  enter.  As  to  the  tide  to  enter, 
the  question  is,  whether  the  clause  in  the  mortgage  deed,  which  is  now  in 
common  ise  for  the  purpose  of  better  securing  the  gradual  payment  of 
principal  and  interest,  creates  the  relation  of  landlord  and  tenant,  so  as  tr 
make  a  notice  to  quit  necessary.  Whether  the  mortgagor's  possession  may 
not  have  been  a  lawful  one,  so  as  to  require  a  demand  of  possession  before 
ejectment,  is  not  the  inquiry  here,  for  no  such  point  was  made  or  reserved 
on  the  trial.  In  substance,  the  annual  sum  of  50/.  is  a  sum  in  gross,  and 
.  not  rent,  though  recoverable  as  such  by  the  contract  of  the  parties.  When 
recovered,  it  must  be  applied  to  the  payment  of  principal  and  interest.  In 
the  mean  time,  the  entire  interest  in  the  property  vests  in  the  mortgagee, 
whose  right  of  entry  is  expressly  saved,  notwithstanding  the  reservation. 
But  then  it  is  objected  that,  though  the  mortgagee  might  have  elected  to 
treat  Ae  defendants  as  trespassers,  he  has  chosen  to  avad  himself  of  the  ad- 
vantages of  a  distress,  and  thereby  put  himself  and  the  mortgagor  in  the 
relation  of  landlord  and  tenant.  The  utmost  effect  of  the  distress  was  to 
preclude  an  ejectment  for  any  default  already  made  at  the  time  of  the  dis- 
tress ;  but  it  cannot  prevent  the  mortgagee  from  entering  for  a  subsequent 
breach.  Now,  here,  there  was  another  aefault  of  payment  of  25/.  on  1 1th 
January,  1838,  before  the  date  of  the  demise,  besides  the  continuing  default 
by  nonpayment  of  the  principal  money.  The  case  therefore  resembles  that 
of  a  covenant  to  repair,  which  is  not  waived  by  a  distress  as  long  as  the 
rq>airs  remain  undone. 

Then  as  to  the  evidence  of  the  plaintiff's  title ;  the  court  rolls  themselves 
were  produced,  which  are  the  best  evidence,  and  require  no  stamp ;  stat. 
56  G.  3,  c.  184,  sched.  part  1,  tit.  Copyhold.  Doe  dent.  Priestley  v.  Calbh 
wayy  6  B.  &  C.  484,  (13  E.  C.  L.  R.  238,)  was  a  case  of  surrender  out  of 
court ;  and  there  the  question  was,  not  whether  it  could  be  proved  by  the 
court  rolls,  for  that  was  assumed ;  but  whether  any  thing  but  the  court  rolls, 
or  a  copy  of  them,  was  evidence.  In  Doe  dem,  Benmngton  v.  Hall^  16 
East,  208,  the  surrender  was  proved  bv  the  court  rolls.  [Patteson,  J.,  re- 
ferred to  Doe  dem.  Cawtham  v.  Mee,  4  B.  &  Ad.  617,  (24  E.  C.  L.  R.  125.)] 
As  to  the  surrender  itself,  it  matters  not  whether  it  was  received  or  rejectea 
as  evidence,  if  the  fact  was  sufficiently  proved  by  other  legitimate  proof. 

Kelly  and  Palmer^  contr^.  The  effect  of  the  agreement  is  to  create  a 
tenancy  at  the  election  of  the  mortgagee.  If,  instead  of  availing  himself  of 
this  provision,  he  had  chosen  to  enter  after  the  default,  the  right  to  do  so 
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was  expressly  reserved.  But  he  has  set  up  a  tenancy,  and  required  rent, 
and  cannot  now  treat  the  defendants  as  trespassers.  The  sum  of  50/.  is 
more  than  the  interest,  so  that  the  clause  was  not  meant  to  be  considered 
merely  as  the  means  of  enforcing  payment  of  interest.  The  very  proviso, 
that  the  right  to  enter  shall  not  be  prejudiced,  is  a  proof  that  the  clause 
would  have  prevented  the  entry  without  it.  But  it  is  said  that  half  a  year's 
rent  is  since  become  due.  If  the  mortgagor  is  a  tenant,  this  makes  no  dif- 
ference. There  is  no  proviso  for  re-entry  for  nonpayment  of  rent,  but  only 
for  default  in  repayment  of  the  loan,  which  is  a  default  made  long  before 
the  distress.  The  clause  may  have  been  intended  to  give  the  mortgagee 
this  advantage,  namely  that,  if  the  premises  became  of  less  value  than  the 
money  lent,  he  might  treat  Burgess  as  tenant  at  a  rent  which  would  gradually 
discharge  tiiie  debt,  and  give  the  additional  security  of  the  goods  on  the 
premises.  [Patteson,  J.  There  is  no  express  agreement  that  me  mortgagor 
shall  remain  in  possession.  It  is  certainly  an  anomalous  state  of  things,  that 
the  person  who  has  purchased  the  fee-simple  should  reserve  a  rent  from  the 
vendor.]  That  favours  the  defendants'  view  of  the  case.  It  shows  that  a 
tenancy  was  contemplated.  The  lessor  of  the  plaintiff  treats  it  as  a  tenancy 
by  the  very  words  of  bis  distress  warrant.  [Lord  Denman,  C.  J.  We 
should  not  regard  that,  in  construing  the  deed.] 

Then,  as  to  the  proof  of  title,  the  presentment  of  the  surrender  and  ad- 
mittance would  be  evidence  against  the  lord,  but  none  against  the  tenant; 
Jhumynums^  1  Ld.  Raym.  735.  The  tenant  is  bound  only  by  what  he  has 
actually  done  out  of  court,  not  by  what  he  is  represented  by  the  homage  to 
have  done.  The  steward  will  admit  any  body  who  clamis  admittance, 
whatever  his  title  may  be.  An  admittance,  therefore,  can  be  of  no  value 
as  evidence  of  title.  Rex  v.  Thntscross,  1  A.  &  E.  126,  (28  E.  C.  L.  R.  57,) 
was  referred  to  on  the  trial,  where  the  entry  of  an  admittance,  reciting  a 
surrender,  was  held  to  be  evidence  of  the  surrender ;  but  there  the  origmal 
surrender  was  lost,  and  the  entry  was  only  admitted  as  good  secondary  evi- 
dence. In  Doe  dem.  Bennington  v.  Hall  the  surrender  was  proved,  and  the 
only  question  was,  whether  the  stamp  acts  did  not  madce  a  stamped  copy 
indispensable.  Doe  dem,  Catothom  v.  Mee  decides  only  that  an  examined 
copy  of  a  court  roll  is  evidence  without  producing  the  original,  notwith- 
standing the  stamp  act. 

Lord  Denman,  C.  J.  This  is  an  action  of  ejectment  by  the  mortgagee  to 
recover  possession  of  the  mortgaged  premises  from  the  persons  who  repre- 
sent the  mortgagor :  and  one  question  is,  whether  the  right  to  enter  is  for- 
feited, or  determined,  by  the  proceeding  of  the  mortgagee  under  the  clause 
for  the  recovery  of  50/.  in  arrear.  The  annual  sum  of  50/.  is  not  indeed 
exactly  the  amount  of  the  interest,  and  there  are  some  expressions  in  the 
deed  diat  are  properly  apphcable  to  the  relation  of- landlord  and  tenant.  But 
whatever  effect  these  expressions  might  have  if  they  stood  alone,  the  annexed 
proviso,  that  the  right  to  enter  and  evict  the  mortgagor  shall  not  be  preju- 
diced by  the  reservation,  is  sufficient  to  obviate  it.  This  is  the  only  reason- 
able construction  that  can  be  put  on  the  deed.  Then  as  to  the  objection  to 
the  stamp  on  the  surrender,  the  entry  on  the  court  rolls  is  sufficient  evidence; 
and  the  production  of  the  original  surrender  was  superfluous.  It  is,  there- 
fore, needless  to  inquire  whether  the  surrender  was  properly  stamped. 

Patteson,  J.  This  clause  in  the  deed  was  no  doubt  intended  for  the 
benefit  of  the  mortgagee ;  but  it  is  not  very  intelligible.  It  cannot  be  meant 
that  the  50/.  should  be  a  rent  charge,  because  the  mortgagor  has  no  estate 
m  him.     It  seems  as  if  the  relation  of  landlord  and  tenant  was  contemplated, 


487]  12  Adolfhus  &  Ellis.  245 

but  with  liber^  for  the  landlord  to  treat  the  tenant  as  a  trespasser  at  any 
time  after  any  defoult.  It  would,  indeed,  be  difficult  now  to  treat  him  as  a 
trespasser  in  respect  of  a  default  before  or  at  the  time  of  the  distress ;  but 
there  is  no  inconsistency  in  doing  so  for  another  and  subsequent  default.  As 
to  the  evidence  of  the  surrender,  the  court  rolls  are  the  best,  and  need  not 
be  stamped.  A  copy  of  the  court  roll  would  hare  required  a  stamp.  With 
req)ect  to  the  surrender  itself,  a  stamp  was  requisite  only  for  the  purpose  of 
maidng  it  evidence.     Here  it  was  unnecessary  to  put  in  evidence  at  all. 

Williams,  J.,  (a)  concurred. 

S.  Rule  discharged, 

(a)  Three  judges  only  were  present 
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Where  a  landlord  distrains  for  more  than  is  dae  for  rent,  an  action  on  the  case  lies  at 
the  sail  of  the  tenant,  though  the  goods  distrained  are  of  less  valae  than  the  rent  really 
due;  and  it  is  no  defence  that,  after  distress  and  notice  thereof,  and  before  the  sale, 
the  landlord  served  a  second  notice  on  the  tenant,  stating  the  amount  really  due,  and 
that  the  distress  was  taken  for  that  amount  only,  and  would  be  sold  unless  that  amount 
was  paid. 

Case  by  tenant  against  his  landlord,  for  that  the  defendant,  falsely  and 
maliciously  pretending  that  a  large  sum,  to  wit,  165/.  2^.  3^.,  was  due  and 
m  arrear  for  rent,  wrongfully  seized  and  took  the  grass  of  the  plaintiff  grow- 
ing on  the  demised  premises,  as  a  distress  for  the  said  sum  pretended  to  be 
due,  and  sold  it  for  satisfying  the  alleged  arrears  and  costs  of  distress ; 
whereas  only  a  small  part  thereof,  to  wit,  40/.,  was  in  fact  due  and  in 
arrear. 

Plea :  Not  guilty,  (by  statute.) 

On  the  trisu  at  ihe  Essex  Spring  assizes,  before  Littledale,  J.,  it  ap- 
peared that  the  seizure  was«made,  and  notice  of  distress  given,  on  11th  of 
July,  1838,  for  the  arrears  of  rent  stated  in  the  declaration.  On  1st  of  Au- 
gust following  and  before  the  sale,  the  defendant,  having  mowed  and  laid 
up  the  crop  on  the  premises,  served  a  fresh  notice  on  the  plaintiff,  that  he 
had  distrained  the  crops  on  1  lib  of  July,  for  the  sum  of  80/.  2^.  3d,  only, 
and  that  the  same  would  be  sold,  unless  that  amount  was  paid  or  the  pro- 
perty replevied.  The  latter  was  the  true  amount  of  the  rent  in  arrear,  being 
a  less  sum  per  annum  than  was  originally  claimed,  llie  proceeds  of  the 
sale  were  insufficient  to  satisfy  the  rent  actually  due.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  1^.,  subject  to  a  motion  to  enter  a  nonsuit. 

In  the  following  Easter  term,  Piatt  obtained  a  rule  nisi  accordingly,  citing 
Wilkmsan  v.  Terryj  1  M.  &  Rob.  377.     In  this  vacation,  (a) 

Thesiger  and  Petersdorff' now  showed  cause.  In  Wilkinson  v.  Terryj  the 
jury  found  for  the  plaintiff,  and  the  defendants  were  left  to  avail  themselves 
of  the  doubt  thrown  out  by  Parke,  B.,  at  a  future  stage  of  the  cause.  It  does 
not  appear  to  have  been  aflerwards  discussed  in  banc.  If  the  dictmn,  or 
rather  doubt,  of  the  judge  be  well  founded,  it  will  introduce  a  new  inquiry 
upon  actions  of  this  form ;  namely,  the  relative  value  of  the  goods,  and  the 
amount  of  rent  in  arrear ;  whereas  the  material  allegation  in  the  count  is,  that 
the  distress  was  taken  for  more  rent  than  was  due.  The  declaration  does 
not  pledge  the  plaintiff  to  show  that  the  goods  distrained  were  of  more  value 

(a)  June  23d.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Jsp 
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than  the  amount  of  rent.  The  distress  for  too  large  a  sum  is  in  itself  a 
grievance,  and  a  legal  injury.  If  the  tenant  replevies,  it  influences  the 
amount  of  the  replevin  bond.  If  submitted  to,  it  will  be  evidence  against 
him  of  the  rent  reserved.  He  is  therefore  obliged  to  proceed  to  negative  the 
landlord's  claim.  In  WUkinsan  v.  Terry^  the  court  did  not  accurately  dis- 
tinguish between  damage  and  legal  injury.  There  may  be  one  without  the 
other;  MarzeUi  v.  Williams,  1  B.  &  Ad.  415,  (20  E.  C.  L.  R.  412;) 
Blofcld  V.  Payney  4  B.  &  Ad.  410,  (24  E.  C.  L.  R.  87.)  In  Field  v.  Mt- 
chell,  6  Esp.  71,  it  was  contended  that  an  action  for  an  excessive  distress 
would  not  lie  unless  the  taking  was  malicious ;  but  Lord  Ellenborough 
denied  the  proposition.  Mere  irregularity  without  damage  is  a  cause  of 
action  ;  Kenney  v.  May^  1  M.  &.  Rob.  56.  The  right  of  action  attaches  as 
soon  as  the  wrong  is  conmiitted :  and  the  subsequent  waiver  of  the  first 
notice  will  not  protect  the  defendant  from  the  consequences,  any  more  than 
a  release  from  custody  will  be  a  defence  to  an  action  for  an  unlawfid  arrest ; 
or  a  delivery  of  goods  will  purge  an  unlawful  conversion  ;  Countess  of  RuU 
land^s  Case,  1  Ro.  Ab.  f.  5 ;  Mian  sur  Case,  (L),  pi.  1. 

Plattj  contra.  The  distinction  between  damage  and  injury  will  not  be 
disputed ;  but  here  no  injury  has  been  done.  Serving  a  notice  is  no  wrong, 
unless  acted  upon.  If  die  defendant  had  taken  an  excessive  distress,  then 
the  tort  would  not  have  been  cured  by  remitting  the  excess.  The  only 
wrong  done,  if  any,  was  the  sale ;  but  that  took  place  under  the  second 
notice ;  so  that  there  is  no  pretence  for  saying  that  the  ^ods  were  sold  tc 
satisfy  the  supposed  arrears  of  165/.  2^.  3d,j  as  alleged  m  the  declaration. 
[Patteson,  J.  referred  to  Avenell  v.  Croker,  M.  &  M.  172.]  The  declara- 
tion also  alleges  a  false  and  malicious  pretending  by  the  defendant ;  this 
might,  perhaps,  be  a  cause  of  action,  if  proved ;  but  there  was  no  proof  of 
any  thing  beyond  a  simple  error  in  the  first  notice  of  distress.  If  the  defend 
ant  had,  in  fact,  distrained  for  the  ri^ht  amount  in  the  first  instance,  pre- 
cisely the  same  goods  might  and  would  have  been  lawfully  taken  and  sold 
so  that,  in  fact,  the  plaintiff  has  had  no  right  invaded,  nor  has  he  suffered 
the  slightest  injury,  legal  or  actual.  Unless  special  damage  can  be  shown, 
there  is  no  groimd  of  action ;  stat.  11  G.  2,  c.  19,  s.  19. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  not  an  action  founded  on  the  statute  11  G.  2,  c.  19,  s.  19.  That 
section  applies  only  where  the  distress  is  lawful  in  its  inception,  but  some 
irregularity  is  committed  in  conducting  it,  which  would  have  rendered  the 
party  a  trespasser  by  relation  at  common  law ;  and  now  by  the  operation  of 
that  statute,  he  is  not  to  be  so  considered,  but  the  tenant  is  to  recover  the 
special  damage  sustained  by  the  irregularity,  and  no  more. 

Here  the  distress  was  unlawful  in  its  inception,  being  for  more  than  was 
due.  The  action  is  at  common  law,  and  the  selling  under  the  distress  is 
no  necessary  part  of  the  cause  of  action :  it  is  aggravation  only :  the  action 
would  have  lain  before  the  statute  2  W.  &  M.  sess.  1,  c.  5,  which  intro- 
duced the  sale  of  goods  distrained.  The  relinquishment  of  the  excessive 
sum  distrained  for,  by  notice  to  the  tenant,  does  not  cure  the  wrong,  any 
more  than  the  return  of  an  article  converted  cures  the  conversion. 

We  should  therefore  have  considered  the  plaintiff  as  clearly  entitled  to  a 
verdict  for  nominal  damages,  but  that  we  paused  in  consequence  of  the  two 
nisi  prius  cases  of  .^venell  v.  Croker,  Moo.  &  M.  172,  and  Wilkinson  v. 
Tmry,  1  Moo.  &  Rob.  377.  Now  the  first  of  these  cases  proceeds  on  the 
ground  that,  as  only  one  thing  was  taken,  and  that  must  have  been  equally 
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taken  if  fhe  right  sum  had  been  distrained  for,  no  damage  accrued,  and, 
therefore,  the  plaintiff  had  no  cause  of  action.  The  same  reasoning  applies 
though  many  diings  be  taken,  if  their  value  be  less  than  the  rent  really  due, 
and  for  which  the  distress  ou^t  to  have  been.  The  verdict  was  for  the 
defendant.  A  motion  for  a  new  trial  was  made  on  another  ground ;  and 
the  parties  agreed  to  a  stet  processus ;  but  the  ruUng  of  Lord  Tenteeden 
on  the  above  point  was  not  questioned.  In  the  latter  case,  Parke,  B. 
doubted  as  to  die  action  being  maintainable,  but  a  verdict  was  taken  for 
nominal  damages.  With  all  possible  respect  for  the  opinion  of  those 
learned  judges,  we  cannot  agree  to  the  doctrine  contained  in  those  cases. 
It  is  true  that,  in  replevin,  a  landlord  may  avow  for  less  rent  than  he  has 
distrained  for ;  but  then  the  plaintiff  complains  of  the  taking  altogether,  and 
not  of  the  excess :  here  he  complains  of  the  excess ;  and  £at  excess  really 
took  place.  There  was  a  wrongful  act  of  the  defendant ;  and,  though,  by 
reason  of  .the  value  of  the  goods  taken  fiadling  short  of  the  actual  rent  due, 
no  real  dama^  was  sustained,  yet  there  was  a  legal  damage  and  cause  of 
action  for  which  the  plaintiff  was  entitled  to  a  verdict.  This  rule  must 
therefore  be  discharged. 
S.  Rule  discharged  (a), 

(a)  See  CrowdgrT.  Self,  8  M.  &  Rob.  190. 


BAYLEY  against  ASHTON.— p.  493. 

b  assnmpsit  for  money  lent  to  defendant  for  his  father's  benefit,  an  entry  made  by  de- 
fendant, as  clerk  of  the  plaintiff,  in  plaintiff's  ledger,  wherein  plaintiff  gives  defendant 
credit  for  a  part  payment  within  six  years  by  his  father,  is  not  a  sufficient  writing 
signed  by  the  party,  within  stat.  0  G.  4,  c.  14,  to  rebut  a  plea  of  the  Statute  of  Limit- 
ations. 

Indebitatus  assumpsit  for  money  lent,  paid,  had  and  received,  and  on 
an  account  stated. 

Plea :  Non  assumpsit  infra  sex  annos.  There  weS^  other  pleas  on  the 
record  not  material  here. 

On  the  trial  of  the  cause,  before  Alderson,  B.,  at  the  Liverpool  Spring 
as^zes,  1839,  the  principal  question  was,  whether  the  plaintiff  was  entitled 
to  recover  a  sum  of  24/.  alleged  to  have  been  lent  by  the  plaintiff  to  the 
defendant  in  1829.  To  rebut  the  plea  of  the  Statute  of  Limitations,  the 
plaintiff  offered  evidence  of  a  payment  of  1/.  Os.  3d.,  made  by  the  defend- 
ant on  account  of  the  above  loan  within  six  years.  For  this  purpose  the 
plaintiff's  ledger  was  produced,  which  contained  the  following  entries : — 


Dr.  Thomas  Ashton.      £  t,  d, 
1829.  Dec.  19.    To  cash 
lent  you  to  settle  the 
action  in  M*CUland  y. 
your  father        -        -  24  0  0 


Cr.  £  i,  d. 

1833.  April  17.  By  cash 
from  your  father,  on  ac- 
count of  the  24/.  lent    -10  3 


The  wnole,  including  the  heading,  was  in  the  handwriting  of  the  defend- 
ant, who,  at  the  time  of  making  die  entries  was  clerk  to  the  plaintiff,  an 
attorney,  and  was  in  the  habit  of  keeping  his  books  and  managing  his  busi- 
ness. By  ^^  Thomas  Ashton,"  at  the  head  of  the  account,  was  intendea 
the  defendant  himself;  and  the  sum  therein  alleged  to  have  been  lent  to 
him  was  advanced  for  the  purpose  of  compromising  a  suit  in  which  the  de- 
fendant's  father  was  involved. 
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For  the  defendant  it  was  objected,  that  the  payment  appeared  to  have 
been  made,  not  by  the  defendant,  but  by  his  father ;  that  since  stat.  9  G.  4, 
c.  14,  no  admission  of  payment  was  sufficient  unless  made  in  writing  and 
signed  by  the  party  charged ;  and  that  the  entry,  though  in  the  handwriting 
of  the  defendant,  was  not  made  spontaneously,  with  any  intention  of  bind- 
ing himself  or  of  admitting  a  debt,  but  merely  as  the  clerk  and  servant  of 
the  plaintiff,  and  by  his  direction.  The  jury,  under  the  direction  of  the 
learned  judge,  found  a  verdict  for  the  defendant 

In  Easter  term  following,  CressweU  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  plaintiff,  damages  221.  I9s,  9d.,  in- 
stead of  the  verdict  for  defendant. 

Wortley  and  W.  H.  Watson  now  showed  cause.  The  entry  was  no  ac- 
knowledgment or  promise  signed  by  the  defendant,  nor  was  it  evidence  of 
any  payment  by  him.  An  acknowledgment  of  payment  must  be  in  writing, 
signed  by  the  party ;  Willis  v.  JVewham^  3  Y.  &  J.  521.  That  case,  thou^ 
doubted,  has  never  been  overruled,  and  was  recognised  in  Waters  v.  Ton^ 
kinsj  2  C.  M.  &  R.  723,  where  parol  evidence  was  admitted  only  for  the 
purpose  of  applying  a  payment  already  proved.  To  let  in  parol  evidence 
of  payment  would  be  within  the  mischief  as  well  as  the  letter  of  the  act 

tPATTESoN,  J.  The  statute  excludes  an  acknowledgment "  by  words  only." 
*art  payment  is  an  acknowledgment  by  an  act,]  Willis  v.  J^ewham  shows 
that  there  is  no  distinction.  Here,  too,  the  payment  was  not  by  the  de- 
fendant, but  by  hi» father,  who  is  not  shown  to  have  been  authorized  by 
the  defendant ;  Linsell  v.  Ihnsor,  2  New  Ca.  241 ,  (29  E.  C.  L.  R.  319.)  The 
statute  is  to  be  construed  strictly  in  prevention  of  fraud,  as  may  be  inferred 
from  Hyde  v.  Johnson,  2  New  Ca.  776,  (29  E.  C.  L.  R.  488.)  The  entry 
relied  upon  here  was  made  altogether  alio  intuitu  by  the  defendant,  as  the 
plaintiff's  clerk,  and  in  the  plaintiff's  book,  under  circumstances  that  would 
have  excluded  it  as  evidence,  even  if  it  had  been  in  other  respects  unob- 
jectionable. 

Wightmauy  contri.  There  is  no  occasion  to  dispute  the  authority  of  either 
Willis  V.  JVewhamy  or  Waters  v.  Tompkins.  [Patteson,  J.  If  payment  is 
proved  without  a  word  spoken,  it  will  be  .  enough,  provided  the  appropri- 
ation of  the  payment  is  shown  ;  and  this  may  be  done  by  a  parol  admission, 
according  to  Waters  v.  Tompfdns.]  Admitting  that  a  writing  is  required,  it 
is  not  clear  that  a  signature  is  necessary ;  but  if  it  be,  then  the  whole  enhy, 
including  the  defendant's  name,  was  in  his  handwriting,  (a)  In  Trentham  v. 
Deverilly  3  New  Ca.  397,  (32  E.  C.  L.  R.  175,)  a  paper  acknowledging  a 
part  payment,  was  put  in  evidence,  though  there  was  no  signature. 

Lord  Denman,  C.  J.  If  I  were  now  for  the  first  time  called  on  to  put  a 
construction  upon  this  act,  I  should  be  of  opinion  that  any  proof  of  payment 
was  sufficient.  That  was  my  first  impression :  but  Willis  v.  Mwhamy  and 
Waters  v.  Tompkins,  have  established  a  different  doctrine.  According  to 
those  cases,  a  written  acknowledgment  of  payment,  signed  by  the  party,  is 
necessary ;  and  I  am  not  sorry  to  yield  to  their  authority. 

LiTTLFDALK,  J.  The  authorities  cited  are  not  distinguishable  from  the 
present  in  principle.  There  must  be  an  acknowledgment  of  the  payment  in 
writing,  and  the  writing;  must  be  signed  by  the  party.  In  TVenthamr. 
Deveritt,  the  payment  was  proved  by  the  witness  and  not  by  the  writing; 
and  the  facts  proved  were  left  to  the  jury  as  evidence  of  payment.  Upon 
the  whole,  the  safer  construction  of  the  statute  is  to  require  a  signed  writing. 

(a)  ft  did  not  appear  that  the  debtor  and  creditor  sides  of  the  account  were  comem- 
poraneous  entries. 
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Patteson,  J.  The  case  in  the  exchequer  is  not  impugned  by  Mr.  Wi^U- 
man^  for  he  admits  a  written  acknowledgment  to  be  necessary.  But  it  is 
contended  that,  although  a  writing  may  be  required  to  satisfy  the  statute,  a 
signing  by  the  par^  is  not  necessary.  If,  however,  it  be  conceded,  as  it  is 
here,  Siat  the  provisions  of  the  statute  apply  to  an  acknowledgment  of  pay- 
ment, it  cannot  be  denied  that  the  language  of  it  requires  the  signature  of 
the  party  as  well  as  a  writing.  In  Trentham  v.  Deverilly  the  paper  was  only 
used  to  refresh  the  memory  of  the  witness  who  had  written  it. 

Williams,  J.  Mr.  WigkiTrum  admits  the  authority  of  Willis  v.  Jfewham, 
but  thinks  that  the  plaintS*  satisfies  the  statute  by  producing  written  evidence 
of  payment  This  is  not  so,  unless  he  also  shows  the  signature  of  the  party. 
S.  Rule  discharged,  (a) 

(a)  See  the  observations  of  the  Court  in  Maghu  v.  CyNtU,  7  M.  &  W.  631. 


The  SOUTH  EASTERN  Railway  Company  against  HEBBLEWHITE. 

The  Same  agamst  WRIGHT. 

The  Same  against  BANNER.— p.  497. 

By  the  Soath  Eastern  Railway  act,  (6^7  W.  4,  c.  Ixxv.,  local  and  personal,  pnblic,)  no 
proprietor  can  act  or  vote  as  a  director  till  his  calls  are  paid;  and  foar  directors  are 
a  qoornm.  The  directors  have  power,  from  time  to  time,  to  make  calls,  giving  certain 
notice,  which  the  shareholders  are  to  pay,  with  interest  from  the  day  appointed  for 
payment  to  the  actual  payment.  In  case  of  neglect  of  payment,  the  company  may 
sue  in  debt,  Ac,  or  the  directors  may  declare  the  shares  forfeited,  of  which  forfeiture 
no  advantage  shall  be  taken  nntil  notice  has  been  given  to  the  shareholder,  and  the 
declaration  of  forfeiture  has  been  confirmed  by  a  meeting  held  three  months  at  least 
after  such  notice.  In  any  action  to  recover  the  money,  it  is  sufficient,  by  the  statute, 
to  declare  that  defendant,  bein?  proprietor,  is  indebted  to  the  company  in  the  sum  in 
arrear,  far  a  call,  ur  so  many  caUs,  &c.,  on  a  share  belonging  to  defendant,  whereby 
an  action  hath  accrued,  &c.,  without  setting  forth  the  special  matter;  and  on  the  triid 
it  is  only  necessary  to  prove  that  defendant  was  proprietor  at  the  time  of  making  the 
call,  and  that  the  call  was  in  fact  made  and  the  notice  given,  without  proving  the  ap- 
pointment of  the  directors  who  made  the  calls,  or  any  other  matter  whatsoever;  and 
the  company  is  thereupon  entitled  to  recover  what  appears  due,  including  interest, 
nnless  it  appears  that  the  call  is  for  more  per  share,  or  is  made  payable  earlier,  or 
that  more  calls  have  been  made  than  the  act  permits,  or  that  notice  of  the  calls  has 
not  been  given. 

The  company  having  declared  in  debt  for  calls  and  interest  thereon  in  the  general  form 
given  by  the  act,  the  Court  under  stat  4  Ann.  c.  16,  s.  4,  allowed  defendant  to  plead 
the  following  pleas: 

1.  Nnnquam  indebitatus; 

t.  That  defendant  was  not  proprietor  modo  et  formfl; 

3.  That  the  shares  have  been  declared  forfeited,  and  the  steps  directed  by  the  act  taken 
thereon. 

But  struck  out  the  following: 

1.  That  there  were  not  present,  when  the  calls  were  made,  four  directors  who  had  paid 
their  calls; 

5.  That  there  was  no  notice  of  the  calls ; 

3.  That  the  directors  did  not  appoint  a  time  and  place  for  receiving  the  payments ; 
4-  Thit  thr  calls  were  made  for  purposes  not  authorized  by  the  act; 

6.  That  they  were  not  made  on  all  the  subscribers  and  proprietors ; 

6.  That  they  were  not  made  by  competent  persons,  and  for  the  sole  purpose  of  the  nn« 
dertaking. 

If  The  South  Eastern  Railway  Company  against  Hehblewhite  the  plaintifls 
declared,  in  debt,  for  that  whereas  defendant  heretofore,  to  wit,  1st  October, 
VOL.  XL.  82 
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1839,  then  being  proprietor  of  divers,  to  wit  100  shares,  was  indebted  to 
plaintiffs  in  300/.,  for  a  call  of  3/.  a  share,  and  further  in  300/.  for  another 
call  of  3/.  a  share,  and  further  for  50/.  for  interest  for  the  forbearance  of 
moneys  due  in  respect  to  the  said  shares ;  whereby  an  action  has  accrued  by 
virtue  of  a  certain  act  (6  &  7  W.  4,  c.  Ixxv.,  (a))  &c. :  yet  defendant  hath 
not  paid,  &c. 

(a)  *'For  making  a  railway  from  the  London  and  Croydon  Railway  to  Dorer,  to  be 
called  *The  South  Eastern  Aailway.' " 

Sect.  81,  and  the  following  sections,  provide  for  the  meetings  of  the  proprietors. 

Sect  89  enacts  **  that  no  proprietor  of  any  share  on  which  any  call  shall  have  been 
made,  shall,  after  the  day  appointed  for  the  payment  of  the  same,  be  allowed  to  vote, 
either  personally  or  by  proxy,  at  any  meeting  of  the  said  company,  or  to  act  or  vote  as 
a  director  at  any  meeting  of  the  said  directors,  until  the  money  called  for  in  respect  of 
such  share  shall  have  been  fully  paid." 

Sect.  90  enacts  that  four  directors  shall  be  competent  to  act 

Sect  115  enacts  "that  the  directors  to  be  appointed  as  aforesaid  shall  have  power 
from  time  to  time  to  make  such  calls  of  money  from  the  subscribers  to  and  proprietors 
of  the  said  undertaking  for  the  time  being,  to  defray  the  expenses  of  and  to  carry  on  die 
same,  as  they  from  time  to  time  shall  find  necessary,  so  that  the  aggregate  amount  of 
calls  made  or  money  paid  for  or  in  respect  of  any  such  shares  shall  not  amount  to  more 
than  the  sum  of  50/.  on  any  such  share,  so  that  no  such  call  shall  exceed  the  sum  of  bl 
upon  each  share  which  any  person  or  corporation  shall  be  possessed  of  or  entitled  unto 
in  the  said  undertaking,  and  that  the  total  amount  of  such  calls  in  any  one  year  shall 
not  exceed  30/.  upon  each  share;  and  an  interval  of  two  calendar  months  at  the  least 
shall  elapse  between  the  day  appointed  for  payment  of  one  call  and  the  day  appointed 
for  payment  of  another  call;  and  twenty-one  days'  notice  at  the  least  shall  be  given  of 
every  such  call  by  advertisement  inserted  in  two  or  more  London  newspapers  and  ia 
one  or  naore  newspapers  published  in  the  county  of  Kent,  and  all  moneys  so  called  for 
shall  be  paid  to  such  persons,  at  such  times  and  places,  and  in  such  manner  as  in  the 
said  notice  shall  be  appointed;  and  the  respective  owners  of  shares  in  the  said  under- 
taking shall  pay  their  rateable  proportion  of  the  moneys  to  be  called  for  as  aforesaid  to 
such  persons,  and  at  such  times  and  places,  and  in  such  manner  as  shall  be  appointed 
as  aforesaid;  and  if  any  owner  or  proprietor  for  the  time  being  of  any  such  share  shall 
not  so  pay  such  his  rateable  proportion,  then  and  in  such  case,  and  as  often  as  the  same 
shall  happen,  he  shall  pay  interest  for  the  same  aAer  the  rate  of  5/.  per  centum  per 
annum  from  the  day  appointed  for  the  payment  thereof  up  to  the  time  when  the  same 
shall  be  actually  paid;  and  if  any  owner  or  proprietor  for  the  time  being  of  any  such 
share  shall  neglect  or  refuse  to  pay  such  his  rateable  proportion,  together  with  interest, 
if  any,  then,  or  at  any  time  thereafter,  it  shall  be  lawful  for  the  said  company  to  sve  for 
and  recover  the  same  in  any  of  his  majesty's  courts  of  record  by  action  of  debt  or  on 
the  case,  or  by  bill,  suit,  or  information;  or  the  said  directors  may  and  they  are  hereby 
authorized  to  declare  the  shares  belonging  to  such  owner  to  be  forfeited,  and  to  order 
such  shares  to  be  sold:  provided  nevertheless,  that  no  advantage  shall  be  taken  of  any 
forfeiture  of  any  share  in  the  said  undertaking  until  notice  in  writing  under  the  hands  of 
two  directors,  or  under  the  hand  of  a  secretary  or  clerk  of  the  said  company,  that  such 
share  hath  been  declared  forfeited,  shall  have  been  given  or  sent  by  the  post  unto  or 
delivered  to  some  inmate  of  the  last  known  usual  place  of  abode  of  the  owner  of  such 
share,  nor  until  the  declaration  of  forfeiture  of  the  said  directors  shall  have  been  con- 
firmed either  at  a  general  or  special  general  meeting  of  the  said  company,  such  general 
or  special  general  meeting  being  held  after  the  expiration  of  three  calendar  months  at 
the  least  from  the  day  on  which  such  notice  of  forfeiture  shall  have  been  given  as  afore* 
said;  and  after  such  declaration  of  forfeiture  shall  have  been  confirmed  by  such  general 
meeting  or  special  general  meeting,  the  said  company,  by  an  order  to  be  made  at  the 
same  or  at  any  subsequent  general  meeting  or  special  general  meeting,  shall  have  power 
to  direct  the  said  directors  to  dispose  of  the  shares  so  forfeited,  or  any  of  them,  in  man- 
ner by  this  act  directed;  and  the  said  directors  may  in  that  case  sell  and  dispose  of  such 
shares  at  a  public  auction  or  by  private  contract,"  &c.;  "and  a  declaration  in  due  form 
of  law  as  aforesaid  made  by  some  credible  person  not  interested,  before  any  justice," 
&c.,  "stating  that  such  call  had  been  made  by  the  said  directors,  and  that  such  notice 
bad  been  given,  and  that  such  default  in  payment  had  been  made  in  respect  of  the  share 
so  sold,  and  that  the  same  share  had  been  declared  to  be  forfeited,  and  that  ^uch  decla- 
ration had  been  confirmed  in  manner  hereinbefore  mentioned,  shall  be  sufficient  evi- 
dence of  the  facts  therein  stated,  and  the  purchaser  of  such  share  shall  not  be  bound  to 
see  to  the  application  of  his  purchase  money,  nor  shall  his  title  to  such  share  be  affected 
by  any  irregularity  of  proceeding  in  reference  to  such  sale,  but  such  declaration,  and 
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On  21st  November,  1839,  Littledale,  J.,  ordered  that  tbe  defendant 
should  have  leave  to  plead  several  matters,  to  wit : — 

"  1st.  Nunquam  indebitatus. 

"  2d.  That  defendant  was  not  proprietor  modo  et  form&. 

"  3d.  That  there  were  not  present,  at  the  respective  meetings  at  which 
calls  were  made,  four  directors  who  had  paid  the  money  called  for  in  respect 
of  their  shares." 

A  rule  of  court  was  made  in  pursuance  of  this  order ;  and  the  pleas,  were 
pleaded  accordingly.  In  Michaelmas  term,  1839,  W.  J.  Alexander  obtained 
a  rule  nisi  for  discharging  the  rule  of  court  and  the  order  of  Littledale,  J., 
and  for  striking  out  the  ttiird  plea. 

In  The  South  Eastern  Railway  Company  v.  Wright^  the  declaration  was  in 
the  same  form. 

On  21st  December,  1839,  Littledale,  J.,  ordered  that  the  defendant 
should  have  leave  to  plead : — 

"  1st.  A  denial  of  being  indebted. 

'^2d.  That  the  interest  in  the  said  last  count  mentioned  is  claimed  m 
respect  of  the  calls,  and  that  there  was  no  notice  of  such  calls. 

"  3d.  That  the  interest  claimed  is  in  respect  of  calls,  and  that  the  directors 
did  not  appoint  a  time  and  place  for,  or  persons  to  receive,  the  payments. 

"4th.  That  the  interest  claimed  is  in  respect  of  calls,  and  that  the  calls 
were  made  for  purposes  not  authorized  by  the  act. 

"  5th.  That  the  interest  so  claimed  in  respect  of  the  calls,  [^,]  and  that 
the  shares  were  declared  to  be  forfeited  by  the  directors,  and  that  die  defend- 
ant acquiesced  in  such  forfeiture." 

A  rule  of  court  was  made  in  pursuance  of  this  order  ^  and  the  pleas 
pleaded.  In  Hilary  term,  1840,  W.  J.  Alexander  obtained  a  rule  nisi  for 
discharging  the  rule  of  court  and  judge's  order,  and  for  striking  out  the 
isecond,  third,  fourth,  and  fifth  pleas. 

In  The  Smith  Eastern  Railway  Company  v.  Banner  the  declaration  was 

the  receipt  of  the  treasurer  of  the  said  company  for  the  price  of  such  share  shall  he 
snlficieot  evidence  of  title  thereto  for  all  purposes  whatsoever." 

Sect.  It7  enacts  'Mhat  in  any  action  to  he  brought  by  the  said  company  against  any 
proprietor  for  the  time  being  of  any  share  in  the  said  undertaking,  to  recover  any  money 
due  and  payable  for  or  in  respect  of  any  call,  it  shall  be  sufficient  for  the  said  company 
to  declare  and  allege  that  the  defendant,  being  a  proprietor  of  a  share  in  the  said  under- 
taking, is  indebted  to  the  said  company  in  such  sum  of  money  as  the  calls  in  arrear 
shall  amount  tn,  for  a  call  or  so  many  calls  of  such  sums  of  money  upon  a  share  belongs 
iog  to  the  said  defendant,  whereby  an  action  hath  accrued  to  the  said  company  by  virtue 
of  this  act,  without  setting  forth  the  special  matter;  and  on  the  trial  of  such  action  it 
shall  only  be  necessary  to  prove  that  the  defendant  at  the  time  of  making  such  respective 
calls  wa^  a  proprietor  of  a  share  in  the  said  undertaking,  and  that  such  call  was  in  fact 
made,  and  that  such  notice  was  given  as  is  directed  by  this  act,  without  proving  the  ap- 
pointment of  the  directors  who  made  such  calls,  or  any  other  matter  whatsoever ;  and 
tbe  said  company  shall  thereupon  be  entitled  to  recover  what  shall  appear  due,  including 
interest,  computed  as  aforesaid,  on  such  calls,  unless  it  shall  appear  that  any  such  call 
exceeded  5/.  per  share,  or  was  made  payable  before  the  expiration  of  three  calendar 
months  from  the  day  appointed  for  payment  of  the  last  preceding  call,  or  that  notice  was 
Dot  given  as  hereinbefore  required,  or  that  calls  amounting  to  more  than  twenty  in  the 
whole  had  been  made  in  some  one  year;  and  in  order  to  prove  that  the  defendant  was 
a  proprietor  of  such  share  in  the  said  undertaking,  as  alleged,  the  production  of  the  book 
m  which  the  said  company  is  by  this  act  directed  to  enter  and  keep  the  names  and  ad- 
ditions of  the  several  proprietors  from  time  to  time  of  shares  in  the  said  undertaking, 
with  the  number  of  shares  they  are  respectively  entitled  to,  and  of  the  places  of  abode 
of  the  several  proprietors  of  the  said  undertaking,  and  of  the  several  persons  and  cor- 
porations who  shall  from  time  to  time  become  proprietors  thereof  or  be  entitled  to  shares 
therein,  shall  be  primd  facie  evidence  that  such  defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares  therein.** 
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also  for  two  calls  and  for  interest,  in  the  same  fonn  as  the  other  declara- 
tions. 

On  8th  January,  1840,  Littledale,  J.,  ordered  that  the  defendant  should 
have  leave  to  plead : — 

"  To  the  first  count, 

"  1st.  That  the  call  was  not  made  upon  all  the  subscribers  and  proprietors. 

^^  2d.  That  the  call  was  not  made  by  competent  persons,  and  for  the  sole 
purpose  of  the  undertaking. 

"  3d.  That  due  notice  was  not  given  of  the  calL 

"  To  the  second  count,  three  similar  pleas. 

"  To  the  last  count,  nunquam  indebitatus." 

A  rule  of  court  was  made  in  pursuance  of  this  order ;  and  the  pleas  were 
pleaded  accordingly.  In  Hilary  term,  1840,  W.  J,  Alexander  obtained  a 
rule  for  discharging  the  rule  of  court  and  the  order  of  Littledale,  J.,  and 
for  striking  out  the  three  pleas  to  the  first  count,  and  the  three  pleas  to  the 
second  count. 

In  each  of  the  three '  cases,  the  rule  nisi  was  drawn  up  on  reading  the' 
judge's  order,  the  rule  of  court,  and  an  affidavit,  verifying  the  pleadings, 
and  alleging  belief  that  the  pleas  objected  to  were  pleaded  solely  for  delay. 

In  the  last  term,  (a)  cause  was  shown  in  The  South  Eastern  Railway  Cofnr- 
pony  V.  Hebblewhite  and  in  The  South  Eastern  Railway  CoTnpany  v.  Bannery 
by  Cowlingj  and  in  The  South  Eastern  Railway  Company  v.  Wright  by 
Crompton ;  and  Sir  W.  W,  Follett^  and  W.  J.  Alexander y  supported  the  rule 
in  each  of  the  three  cases. 

Arguments  against  the  rules.  The  call,  by  sect.  115,  must  be  made  by 
the  directors :  by  sect.  90  there  must  be  four  directors  present  to  make  any 
proceeding  good :  and,  by  sect.  89,  no  director  can  act  who  has  not  paid  up 
his  calls.  Therefore  the  third  plea  in  The  South  Eastern  Railway  Company 
against  Hebblewhite  shows  a  defence.  Sect.  117  will  be  relied  on ;  but  that 
shows  only  what  shall  be  primS  facie  proof  for  the  plaintiffs :  it  does  not  pre* 
vent  the  defendant  from  raising  the  special  matter  by  way  of  defence.  In 
London  and  Bris(hton  Railway  Company  v.  Wilson^  6  New  Ca.  135,  (37 
E.  C.  L.  R.  316,)  the  Court  of  Common  Pleas  refiised  to  allow  the  defend- 
ant to  plead  that  notice  of  calls  was  not  given,  (though  that  was  part  of  the 
matter  which  the  statute  required  the  plaintiff*  to  prove,)  holding  the  plea  to 
be  unnecessary :  but  in  a  later  case,  Edinburgh  and  Leith  Railway  Company 
V.  Hebblewhitey  6  M.  &  W.  707,  the  Court  of  Exchequer,  while  they  consi- 
dered that  the  general  declaration  must  be  treated  as  including  an  allegation 
of  all  such  matters,  held  that  such  allegation  was  a  proper  subject  of  tra- 
verse. This  must  be  considered  as  invalidating,  so  far,  the  authority  of 
London  and  Brighton  Railway  Company  v.  Faircloughy  6  New  Ca.  270, 
(37  E.  C.  L.  R.  375,)  where  the  Court  of  Common  Pleas  had  held  a  plea 
stating  that  defendant  had  forfeited  his  shares  before  the  calls  to  be  unneces- 
sary. By  R.  Hil.  4  W.  4,  Pleadings  in  partiadar  Actions^  II.  3,  4,  the 
plea  of  nunquam  indebitatus  applies  only  to  cases  of  simple  contract,  and 
would  not  raise  the  defence  properly.  These  arguments  apply  also  to  the 
second  plea  in  The  South  Eastern  Railway  Company  v.  Wright.  As  to  the 
third,  fourth,  and  fifth  pleas  in  that  case,  diey  clearly  are  in  confession  and 
avoidance  of  the  declaration.  The  fifth  plea  raises  matter  which  was  con- 
sidered, in  Edinburgh  and  Leith  Railway  Company  v.  Hebblewhite^  to  be  a 
good  defence :  and  the  objection  which  was  there  taken  to  the  form  of  the 

(a)  June  8th,  1840.  Before  Lord  Denman,  C.  J.,  Littledale,  Pattesoo,  an<)  Wil- 
Itams,  Js. 
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plea  does  not  apply  here,  for  the  forfeiture  (a)  appears  to  be  complete.  In 
The  South  Eastern  Railway  Company  v.  Banner ^  the  first  plea  alleges  new 
matter,  which  is  a  good  defence,  because  the  directors  are  not  entided  to 
make  a  selection :  and,  oven  if  some  parties  be  unable  to  pay,  the  call 
should  be  made  on  all.  The  second  and  third  pleas  raise  substantial 
defences ;  whether  or  not  they  be  formally  pleaded  is  not  now  material.  No 
objection  can  be  taken  on  the  ground  that  any  of  the  pleas  do  not  really 
raise  legal  defences,  unless  they  be  so  obviously  bad  as  to  be  frivolous. 
The  plaintifi*s  should  be  put  to  demur,  as  in  Edinburgh  and  Leith  Railway 
Company  v.  Hebblewhite.  The  affidavits,  alleging  the  pleas  to  be  intended 
for  delay,  show  only  that  the  plaintiffs  construe  mem  to  be  bad.  There  is 
no  denial  of  the  truth  of  the  matters  alleged. 

Sir  W.  W.  FolleU  and  W.  J.  ^lexander^  contra.  It  is  not  denied  that 
the  pleas  objected  to  are  pleaded  for  delay ;  and  there  is  no  affidavit  of  the 
truth  of  the  matters  alleged.  All  the  pleas  which  allege  matter  not  required, 
in  sect.  117,  to  be  proved  are  clearly  frivolous.  And,  as  to  the  matter  which 
is  required  to  be  proved,  section  117  does  not  preclude  the  defendant  from 
disputing  it  without  a  special  plea:  the  plaintiffs  must  prove  it,  or  fail. 
Thus  the  want  of  the  presence  of  four  qualified  directors  may  be  shown  in 
answer  to  the  proof  by  the  plaintiffs  that  the  calls  were  in  fact  made,  if  that 
feet  invalidate  the  calls ;  and,  if  it  does  not,  it  is  no  defence :  which,  indeed, 
is  the  correct  view,  since  the  appointment  of  the  directors  who  made  the 
calls  need  not  be  proved  under  sect.  117,  but  a  call  de  facto  will  be  enough ; 
and  the  act  says  that  the  plaintiffs,  on  giving  the  proof  there  required, 
"shall"  "be  entitled  to  recover." 

Cur.  adv,  wit. 

Lord  Denman,  C.  J.,  m  this  vacation,  (June  24th,)  delivered  the  judg- 
ment of  the  Court. 

It  is  not  necessary,  in  these  cases,  to  determine  whether  the  defences 
sought  to  be  pleaded  can  or  cannot  be  given  in  evidence  under  the  plea  of 
nunquam  indebitatus.  It  is  sufficient  to  say  that  we  consider  most  of  them 
to  be  quite  contrary  to  the  provisions  of  the  act  of  Parliament  under  which 
the  actions  are  brought,  and  that,  in  the  exercise  of  our  discretion  under  the 
statute  of  Anne,  (stat.  4  Ann.  c.  16,  s.  4,)  we  shall  be  governed  by  the  same 
views  which  the  Court  of  Common  Pleas  adopted  in  the  two  cases  cited 
from  Bingham's  New  Cases,  viz.  London  and  Brighton  Railway  Company 
V.  Wilsmj  6  New  Ca.  135,  (37  E.  C.  L.  R.  316,)  and  London  and  Brighton 
Railway  Company  v.  Faircloughy  6  New  Ca.  270,  (37  E.  C.  L.  R.  375.) 

The  only  pleas  which  we  think  ought  to  be  allowed,  amongst  those  sought 
to  be  pleaded,  are, — 

1.  Nunquam  indebitatus. 

2.  That  the  defendant  was  not  proprietor. 

3.  That  the  directors  have  exercised  their  option  of  declaring  the  shares 
of  the  defendant  to  be  forfeited,  and  have  taken  the  steps  thereon  directed  by 
the  act. 

The  rule  must  be  made  absolute  to  strike  out  the  other  pleas. 

Rule  accordingly. 

(a)  Reference  was  here  made  to  the  plea  itself,  as  set  oat  on  affidavit.  It  alleged  that 
the  shares  were  declared  by  the  directors  to  be  forfeited,  and  that  defendant  had  due  no- 
tice from  the  company,  according  to  the  act  and  the  provisions  thereof^  and  acquiesced 
in  the  forfeiture. 
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Avowry  for  rent  due  on  a  demise  at  402.  per  annum.  Pleas  in  bar,  1.  Non  tenoit  modo 
et  formd ;  2.  As  to  a  part  of  the  rent,  that  it  was  not  due. 

Plaintiff  held  under  a  lease,  reserving  40L  per  annum  in  the  body  thereof;  but,  before  the 
lease  was  executed,  the  following  words  were  added,  between  which  and  the  body  of 
the  lease  the  signatures  were  written.  **  The  allowance  of  the  road  to  the  Six  Bells' 
Yard  to  be  made  as  usual."  It  had  been  usual  for  the  lessor  to  allow  the  lessee  61  per 
annum  for  so  much  annually  paid  by  the  lessee  to  a  third  party  for  the  use  of  sach  ro»d 
to  the  demised  premises. 

Held,  that  this  did  not  reduce  the  reservation  to  85{.  per  annum,  so  as  to  entitle  plaintiff 
to  a  verdict  on  the  plea  of  non  tenuit.  *' 

QtuBre,  whether  a  payment  made  under  this  memorandum  would  have  been  evidence  un- 
der the  plea  of  riens  in  arrere. 

Replevin  for  goods  taken  in  a  dwelling-house.  Avowiy  by  Stacey,  and 
cognisance  by  Parry,  alleging  that  the  goods  were  taken  as  a  distress  for  half 
a  year's  rent  due  25th  March,  1837,  from  plaintiff  to  Stacey,  for  the  dwell- 
ing-house, held  by  plaintiff  as  tenant  to  Stacey,  by  virtue  of  a  demise  thereof 
to  plaintiff  at  the  yearly  rent  of  40/. 

Pleas  in  bar : 

1.  That  plaintiff  did  not  hold  as  tenant  to  Stacey,  modo  et  form^:  conclu- 
sion to  the  country.  Issue  thereon.  2.  As  to  2/.  10^.,  parcel,  &c.,  that  no 
part  thereof  was  due  from  plaintiff  to  defendant  at  the  time,  &c. :  conclusion 
to  the  country.  Issue  thereon.  3.  As  to  111.  10s,  residue,  &c.,  tender  and 
refusal,  and  no  demand  since :  verification.  Replication,  denying  the  ten- 
der.    Issue  thereon. 

On  the  trial  before  Gurney,  B.,  at  the  Summer  assizes  for  Carmarthen- 
shire, 1838,  a  lease  was  put  in  for  the  defendants,  dated  20th  October,  1828, 
made  by  Sir  William  de  Crespigny  (through  whom  Stacey  claimed  the  re- 
version) to  plaintiff,  of  the  dwelling-house  at  40/.  per  annum.  The  lease 
was  signed  by  Sir  William  de  Crespigny  and  plaintiff:  but,  under  the  signa- 
tures, were  written  the  following  words.  "  The  allowance  of  the  road  to  the 
Six  Bells'  Yard  to  be  made  as  usual."  The  jury  found  that  these  words 
were  inserted  before  either  party  executed  the  lease.  It  further  appeared 
that,  before  the  lease  was  made,  the  tenant  of  the  dwelling-house  had  used 
to  pay  5/.  per  annum,  by  half-yearly  payments,  to  the  occupiers  of  an  inn 
called  the  Six  Bells,  for  a  passage  through  the  inn  yard  to  the  dwelling-house ; 
and  that,  on  the  production  of  the  receipt  for  this  sum,  the  lessor  of  the 
dwelling-house  had  allowed  it  to  the  tenant  in  the  settlement  of  his  rent.  On 
these  fects  the  plaintiff  contended  that  he  was  entitled  to  a  verdict  on  the 
plea  of  Tion  tenuit,  inasmuch  as  the  letting  was  at  a  rent  of  35/.  not  40/. ;  or 
that  the  payment  by  him  of  the  half-yearly  2/.  10^.  supported  the  second 
plea.  As  to  the  third,  the  jury  found  for  the  plaintiff.  The  learned  judge 
directed  a  verdict  for  the  plaintiff  on  all  the  issues,  giving  the  defendants 
leave  to  move  for  a  verdict  to  be  entered  for  them.  In  Michaelmas  term, 
1838,  Evans  obtained  a  rule  accordingly.     In  last  term,  (a) 

Ckiiton  and  John  Wilson  showed  cause.  The  proviso  as  to  the  allowance 
operates  as  a  deduction  from  the  rent,  and  therefore  reduces  the  reservation 
to  35/.  The  proviso  and  reservation  constitute  cross  covenants ;  and  pay- 
ment under  the  proviso  is  at  any  rate  good  in  reduction  of  the  arrears.  In 
Burgh  V.  Preston f  8  T.  R.  483,  it  was  held  that  a  memorandum,  endorsed 

(a)  June  2d,  1840.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js 
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on  a  bond  before  the  execution,  might  be  incorporated  into  the  condition ; 
aiid  a  similar  principle  may  be  coUecced  from  Thompson  v.  Butcher^  3  Bulst. 
300.  It  can  make  no  ditference  in  what  part  of  the  instrument  the  words 
occur :  formerly  it  was  not  unusual  to  sign  and  seal  a  bond  between  the 
obligatory  part  and  the  condition.  In  Lemayrke  v.  Stanley ^  3  Ley.  1,  it  was 
held  that,  if  a  devisor  wrote  his  own  name  in  the  body  oif  the  will,  this  was 
a  sufficient  si^in^  under  stat  29  C.  2,  c.  3,  s.  5.  In  Sheppard's  Touchst. 
p.  87,  it  is  laid  down,  as  a  rule,  that  the  construction  should  be  upon  the 
entire  deed,  expounding  one  part  by  another.  Here,  the  word  "  allowance" 
may  well  signify  "  abatement  ;'*  that  is,  indeed,  the  fifth  significadon  given 
to  the  word  in  Johnson's  Dictionary.  In  Johnson  v.  Carrey  I  Lev.  152, 
debt  being  brought  for  rent  on  a  lease,  the  defendant  pleaded  a  covenant  by 
the  lessor,  in  the  same  deed,  that  the  lessee  might  deduct  so  much  for  charges : 
and  this  was  held  good  on  demurrer.  In  Giles  v.  Hooper ^  Carth.  ]  35,  the 
words  "  rendering  80/.  per  annum  rent,  free  and  clear  of  all  manner  of  taxes," 
were  held  to  create  a  covenant  by  the  lessee  to  discharge  the  lessor  of  all 
taxes,  and  to  pay  the  80/.  without  deduction.  It  cannot  be  contended  that 
the  new  rules  affect  the  plea  of  reins  in  arrere :  and  the  cases  befon  the  rules 
apply.  In  Woods  v.  Rockj  Ale.  &  Nap.  57,  a  plea  of  reins  in  arrere  was 
supported  by  proof  of  payment  of  expenses,  which  were  to  be  allowed  under 
a  covenant  in  the  lease.  In  Dyer  v.  Bowley,  2  Bing.  94,  (9  E.  C.  L.  R. 
333,)  payment  by  a  tenant  of  the  interest  on  a  mortgage  upon  the  reversion, 
with  the  reversioner's  assent,  was  held  to  be  evidence  against  the  reversion- 
er's asagnee  under  reins  in  arrere.  So,  where  a  lessee  had  underlet,  and  his 
lessee  had  paid  ground-rent  to  the  reversioner,  it  was  held  that,  so  far  as 
respected  the  sum  paid,  the  mesne  tenant  could  not  distrain ;  Carter  v.  Carter ^ 
6  Bing.  406,  (15  £.  C.  L.  R.  479.)  Payment  to  a  mortgagee  was  specially 
pleaded  in  Johnson  v.  Jiwwa,  9  A.  &  E.  809,  (36  E.  C.  L.  R.  293  ;)but,  from 
the  arguments  and  judgments,  it  is  clear  that  the  payment  might  have  been 
given  in  evidence  under  reins  in  arrere.  A  similar  principle  was  established 
as  to  non  assumpsit  to  a  count  for  money  had  and  received,  and  to  a  count 
for  work  and  labour;  Dale  v.  Solkty  4  Bur.  2133;  Ze  Loir  v.  BristoWy  4 
Camp.  134. 

Evans  and  E.  V,  Williams^  contr&.  This  allowance  cannot  operate  in 
reduction  of  the  rent.  "  If  a  rent  of  so  much  a  year  be  reserved,  but  by 
the  same  deed  the  lessor  agrees  to  allow  so  much  at  every  payment  for 
bringing  the  rent ;  this  shall  not  be  recouped  as  a  diminution  or  alteration 
of  the  rent ;  but  is  a  covenant  for  allowance :"  Com.  Dig.  Rent^  (C  3,)  citing 
Mason  v.  Chambers,  Cro.  Jac.  34 ;  S.  C.  more  fully  in  Chambers  v.  Mason^ 
Yelv.  42, 47.  [Littledale,  J.  For  what  rent  should  the  stamp  on  the  lease 
be?]  In  Burroughs  v.  HaySy  Comb.  21,  to  covenant  for  rent,  defendant 
pleaded  that  part  was  to  be  allowed,  wluch  was  held  bad.  The  cases  of 
payment  by  the  tenant  of  charges  on  the  land  itself,  as  of  ground-rent,  in 
Sapsford  v.  Fletcher,  4  T.  R.  511,  and  of  a  rent  charge  in  Taylor  v.  Zor 
ndroj  6  Taunt.  624,  (1  E.  C.  L.  R.  472,)  are  inapplicable.  Here  the  al- 
lowance is  coUateral :  it  would  have  ceased  if  the  occupier  of  the  yard  had 
reAised  to  allow  the  passage.  To  make  the  payment  good  by  way  of  answ<»r, 
it  should  at  any  rate  have  been  specially  pleaded,  as  in  Johnson  v.  Carre. 
Sapsford  v.  Fletcher,  and  Taylor  v.  Zamira,  at  the  utmost,  show  only  that 
advances  of  this  kind  may  be  considered  as  in  the  nature  of  payments,  and 
tpecially  pleaded  to  save  circuity ;  but  not  that  they  come,  generally,  within 

plea  of  riens  in  arrere.    The  principle  followed  in  these  two  cases  appcai-s 
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to  have  been  misunderstood  in  Woods  v.  Bock,  Ale.  &  Nap.  57.    But,  in- 
deed, the  evidence  here  did  not  show  a  payment  in  fact. 

Cur.  ad.  tmU. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  24th,)  delivered  the  judge- 
ment of  the  Court.  After  stating  the  pleadings  and  facts,  his  lordship  pro- 
ceeded as  follows. 

Upon  these  facts  and  the  said  finding  of  the  jury,  it  was  contended,  for  the 
plaintiff,  that  "  the  allowance  of  the  road,"  so  written  upon  the  lease  as 
aforesaid,  was  virtually  incorporated  with  it,  and  amounted  in  law  to  a  cove- 
nant to  make  such  allowance  as  a  deduction  from  the  rent,  which  therefore 
amounted  only  to  the  sum  of  35/.,  and  not  of  40/.,  as  stated  in  the  avowry 
and  cognisance ;  and,  consequently,  that  the  plaintiff  was  entitled  to  a  ver- 
dict upon  the  issue  of  non  tenuit.  Upon  this  point  we  are  of  opinion,  how- 
ever, that  the  answer  given  is  satisfactory,  and  that  the  case  of  Mason  v. 
Chambers  is  an  express  authority  to  show  that  such  a  covenant  (allowing  it 
to  be  such)  does  not  operate  as  a  defalcation  of  the  rent,  (a)  but  is  a  mere 
covenant,  and  no  alteration  of  the  rent.  We  think,  therefore,  that  the 
avowry  and  cognisance  was  proved,  as  laid. 

It  was  further  argued,  for  the  plaintiff,  that  payments  made  by  him  for 
such  right  of  passage  as  aforesaid  to  the  demised  premises  might  be  given  in 
evidence  under  the  issue  of  riens  in  arrere,  and  entitle  him  to  a  verdict 
thereon.  And,  upon  this  point,  the  cases  of  Sapsford  v.  Fletcher ,  Taylor 
V.  Zandraj  and  Carter  v.  Carter^  were  quoted  at  the  bar.  It  is  observable, 
however,  Aat  the  ground-rent  in  two  of  those  cases,  payable  by  the  lessor 
to  the  superior  landlord,  and  the  annuity  payable  in  the  other,  were  direct 
charges  upon  the  demised  premises,  or  upon  the  lessor,  or  upon  both. 

But,  without  further  inquiring  how  far  the  cases  are  distinguishable,  we 
are  clearly  of  opinion  that  the  fact  of  such  payment  having  been  made  by  the 
plaintiff  was  not  established,  and  indeed,  that  the  contrary  was  proved.  The 
verdict,  therefore,  which  has  been  entered  for  the  plaintiff,  damages  4/.,  must 
be  set  aside,  and  a  verdict  must  be  entered  for  the  defendants  on  the  first  and 
second  issues,  and  for  the  plaintiff  on  the  third. 

Rule  accordingly, 
(a)  See  Chambtn  v.  Meuon,  Yelv.  48. 


The  QUEEN  against  The  President  and  Chapter  of  the  Cathedral  Churdi 
of  ST.  PETER'S  in  EXETER.— p.  512. 

The  deanery  of  Exeter  was  fonnded  in  the  reign  of  Henry  3,  by  the  chapter,  with  the 
consent  of  the  bishop  of  Exeter,  who  endowed  it  By  the  charter  of  foundation,  the 
dean  was  to  be  elected  by  the  chapter  from  among  the  prebendaries,  sobject  to 
confirmation  by  the  bishop.  There  were  then  twenty-four  prebends,  aH  in  the  bishop's 
gift. 

\fierwards  the  chapter  was  divided  into  nine  canons  residentiary,  and  fifteen  prebenda- 
ries,  the  canons  residentiary  being,  upon  vacancies,  elected  from  the  prebendaries. 
After  this,  the  practice  was,  that  the  bishop  issued  a  license  to  the  chapter  to  elect  a 
canon  (who,  in  practice,  was  always  a  canon  residentiary)  for  dean,  and  the  chapter 
elected  accordingly ;  and  the  party  elected  was  then  presented  to  the  bishop,  who  con- 
firmed the  election,  and  the  party  then  took  the  oath  of  canonical  obedience  to  the 
bishop  who  sent  his  mandate  to  the  chapter  to  instal  him,  which  they  did. 

About  the  middle  of  the  sixteenth  century,  the  crown  began  to  recommend  the  party  to 
be  elected.  This  practice  prevailed  from  1681  to  the  present  time,  which  coropre* 
bended  fifteen  elections ;  and  the  appointments,  during  that  period,  were  by  royal  pa- 
tent, describing  the  deanery  as  a  donative  in  the  crown,  granting  it  to  the  party,  and 
commanding  the  chapter  to  admit  him.  Whenever  the  party  named  by  the  crown  wn 
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not  one  of  the  chapter,  the  bishop  collated  him  to  the  prebend  of  the  late  dean,  and 
the  chapter  elected  him  a  canon  residentiary ;  and  the  other  forms  of  the  election, 
commencing  with  the  bishop's  license,  were  pursued. 

In  1889«  the  deanery  being  vacant,  the  Queen  recommended  one  of  the  prebendariea, 
requiring  and  commanding  the  chapter  to  assemble  and  elect  him. 

The  chapter  having  elected  another  (a  canon  residentiary),  with  all  the  usual  forms  in 
other  respects,  who  was  installed  and  acted,  a  mandamus  was  applied  for,  commanding 
the  chapter  to  elect  and  admit  the  party  named  by  the  Crown,  and,  if  necessary  for 
that  purpose,  to  elect,  collate,  and  admit  him  to  be  a  canon  residentiary,  and  to  do  all 
things  requisite,  and  competent  to  them,  to  his  being  elected  and  admitted  dean. 

Mandamus  refused ;  because, 

1.  The  Crown  had  not  the  right  to  enforce  the  recommendation,  either  by  the  general  law 
or  by  the  pwlicttlar  foundation. 

2.  If  the  Crown  had  the  right  to  present  absolutely,  or  to  nominate  a  person  to  be  pre- 
sented by  the  chapter  to  Sie  bishop  for  institution  (which,  however,  did  not  appear  to 
be  the  fact),  the  proper  remedy  was  by  quare  impedit. 

The  Court  refused  to  presume,  on  the  mere  evidence  of  the  usage  as  above  stated,  either 
an  aet  of  parliament  or  a  oomposiUon,  conferring  the  right  upon  the  Crown. 

Sir  J,  Campbelly  Attorney  General,  obtained  a  rule  in  last  Easter 
term,  calling  upon  the  President  and  Chapter  of  the  cathedral  church  of 
St.  Peter's  Exeter,  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  proceed  to  the  election  and  admission  of  Thomas 
Grylls,  one  of  the  prebendaries  of  the  said  cathedral  church  to  be 
dean  of  the  said  cathedral  church,  and,  if  necessary  for  that  pur- 
pose, to  elect,  collate,  and  admit  him  to  be  a  canon  residentiary 
of  the  said  cathedral  church;  and  to  do  all  things  requisite  and 
competent  to  be  done  by  them  on  their  part  for  the  purpose  of  his  being 
so  elected  and  admitted  dean  of  the  said  cathedral  church.  Upon  notice 
of  the  rule  to  be  given  to  the  Lord  Bishop  of  Exeter,  and  to  the  said 
President  and  Chapter  or  some  of  them,  and  to  their  chapter  clerk. 

The  facts  of  the  case  were  stated  by  the  Lord  Chief  Justice,  in  deli- 
vering judgment,  as  follows. (a) 

"  This  was  a  rule  for  a  mandamus  to  elect  Mr.  Grylls  a  canon  resi- 
dentiary, in  order  to  qualify  him  for  election  as  dean,  and  then  to 
elect  him  into  that  office.  * 

The  facts  appeared  in  the  argument  to  stand  thus.  The  bishopric 
was  founded  before  the  Conque8t.(6)  There  were  twenty-four  prebends, 
all  in  the  bishop's  gift.  The  bishop  of  the  diocese  founded  and  endowed(<?) 
the  deanery  in  the  reign  of  King  Henry  IIL,  viz.  in  the  year  1225,  sub- 
sequently, of  course,  to  the  charter  of  king  John,((i)  by  which,  in  the 
year  1215,  he  granted  to  chapters  that  they  should  have  the  election 
*'  quorumcumque  prselatorum  majorum  et  minorum.''  It  appears  to  have 
been  the  last  deanery  founded  in  England  prior  to  the  dissolution  of  the 
monasteries.  By  the  charter  of  foundation,(e)  the  dean  is  to  be  elected 
by  the  chapter  from  among  the  prebendaries,  subject  to  confirmation  of 
the  bishop  and  his  successors.     At  a  subsequent  time,  by  a  new  statute, 

(a)  The  affidavits  on  both  sides  detailed  the  facts  referred  to,  without  any  material  dis- 
agreement ;  and  numerous  documents  were  set  out.  It  has  been  considered  most  conve- 
nient  to  adopt  the  summary  of  facts  given  by  the  Court,  adding,  in  notes,  from  the 
affidavits,  such  details  as  may  appear  to  afford  any  illustration. 

ib)  About  1060,  A.D. 

(tf)  With  the  church  of  Tauntun,  with  its  chapels  of  Sumbrig  and  of  Landeg,  and  all 
other  appurtenances,  and  with  the  church  of  Brauntun  with  the  appurtenances.  The 
church  of  Coleton  with  its  appurtenances  was  afterwards  added. 

(d)  See  post,  pp.  260,  261. 

(e)  The  charter  was  granted  by  the  chapter  of  St.  Peter's,  Exeter,  with  the  assent  of 
the  then  Bishop  of  Exeter.  The  grant  is,  **  Ut  in  Exonifnri  ecclesia,  temporibus  nostria, 
et  in  perpetuum,  canonic^  a  capitulo  et  de  capitulo  unus  de  canonicis  eligatur  decanus,  et 
■olempniter  instituatur."  The  grant  was,  in  the  charter,  stated  to  be  made  "ad  imit»- 
tioaem  aliarum  eathedralium  ecdesiamm  ordinatarum." 

▼OL.  XL.  33  E  2 
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the  chapter  was  divided  into  canons  re8identiary(a)  and  prebendaries,  the 
canons  being  elected  by  the  chapter  from  among  the  prebendaries :  and 
the  practice  from  that  time  has  always  been  th^t  the  dean  should  be 
elected  from  among  the  canons  residentiary. 

The  bishop  has  always  issued  a  license  to  elect  one  of  the  canons :  the 
canon  elected  has  been  presented  to  the  bishop,  who  confirms  the  elec- 
tion, if  all  has  been  regular. (6) 

The  dean  elect  then  takes  the  oath  of  canonical  obedience  to  the 
bishop,  who  sends  his  mandate  to  the  chapter  to  instal  him.  In  two  cases 
of  lapse,  occurring  in  the  thirteenth  and  fourteenth  centuries,  the  bishop 
collated. 

In  1553,  the  Crown  for  the  first  time  interposed;  but  Edward  VL  died 
before  that  election  was  completed.(e)  In  1559,  Queen  Elizabeth  sent  a 
mandate  to  the  chapter  to  elect  :(d)  their  answer  wa«,  that  they  could 
only  elect  a  canon  residentiary ;  and  they  requested  her  majesty  either 
to  qualify  the  person  named,  or  dispense  with  his  qualification.  We  are 
not  informed  how  this  matter  ended. (e)  In  the  same  reign  three  elec- 
tions took  place,  in  which  we  do  not  find  the  queen  taking  any  part,  nor 
can  discover  what  was  done,  the  records  of  the  chapter  being  lost.  But, 
in  1629,  Charles  I.  recommended  (g)  one  Peterson,  who  was  a  canon 
residentiary :  he  was  elected ;  but  it  was  uader  the  bishop's  license,  and 
with  his  confirmation :  the  usual  instalment  followed.  In  1661,  Charles 
II.  sent  letters  recommendatory ;  the  particulars  of  what  then  occurred 
were  not  laid  before  \is,{k)  In  1681,  the  same  king  granted  the  deanery 
to  Annesley,  who  was  not  a  prebendary,  by  letters  patent,  which  state 
(incorrectly  in  fact)  that  the  deanery  belonged  to  the  donation  of  the 
crown.({)     The  bishop  collated  him  to  a  prebend,  and  then  issued  his 

(a)  By  the  division  mentioned  in  the  text,  there  were  nine  canons  residentiary. 

(6)  The  confirmation  by  the  Bishop  of  Exeter  of  the  election,  by  the  chaptt-r,  of  Serlo, 
the  first  doan,  who  set  out  on  affidavit.  It  was  addressed  to  the  chapter,  and  added  these 
words.  **Concedente8  vobis  in  posterum,  pro  nobis  et  sucoessoribus  nostris,  episcopis 
Exon.,  in  perpetuum,  liberam  potestatem  eligendi  decanum  in  ecclesi&  £xoniensi,  de  per- 
sona idonea  canonico  in  Exoniensi  ecclesia,  sed  a  nobis  vel  successoribus  nostris,  episcopis 
Exon.,  rit^  et  canonic^  confirmandum."  The  Archbishop  of  Canterbury  (Stephen  Lang- 
ton),  reciting  that  the  Bishop  of  Exeter  had  recently  ordained  the  dignity  of  the  deanery, 
**concedens  eidem  oapitulo  liberam  electionem  decani,  qui  eandem  habeat  potestatem 
et  dignitatem  quam  habent  alii  decani  cathedralium  ecclesiarum  in  Anglia,"  ratified  and 
approved  of  the  ordinance,  and  confirmed  to  Serlo  the  churches,  &c.|  with  which  the 
deanery  was  endowed. 

-  (c)  By  the  afiSdavits  it  appeared  that,  in  the  margin  of  the  book  of  the  chapter  acts, 
referring  to  letters  patent  which  Edward  YI.  had  issued,  nominating  James  Haddon  to 
the  deanery,  the  following  note  was  written  in  a  coeval  handwriting.  **  Decanatus  Ex  on. 
non  est  de  coUatione  aut  presentatione  domini  regis,  sed  spectat  ad  proviaionem  sive  eleo- 
tionem  capituli,  licenti&  Episcopi,  qui  est  fundator  et  patronus  decanatCls,  prids  obtent^.'* 

(d)  This  was  done  by  the  Queen's  letter  to  the  president  and  chapter,  requiring  them 
to  have  consideration  of  the  party,  Gregory  Dodds,  in  their  election. 

(«)  By  the  affidavits  it  appeared  that,  shortly  afterwards,  the  see  of  Exeter  being 
vacant,  the  Archbishop  of  Canterbury  granted  his  license  to  the  chapter  to  elect  a  dean  ; 
and  Dodds,  having  in  the  mean  time  become  canon  and  prebendary,  was  elected  and 
installed. 

iff)  The  letters  of  recommendation  added,  "  We  will  and  require  you"  to  elect  and 
admit 

(A)  Three  deans  were  elected  between  Peterson  and  Annesley.  It  appeared  by  the  affi- 
davits that  all  three  were  elected  with  the  usual  license  and  confirmation.  In  the  first 
case  (Ward)  the  Crown  (Charles  II.  1061)  professed  to  '*have  appointed,"  and  to  **  require'* 
the  chapter  to  elect  and  admit.  In  the  second  (Young,  on  the  promotion  of  Ward  to  the 
see  of  Exeter)  the  words  are  *' recommend,"  '*  requiring  and  commanding  you"  to  elect. 
In  the  third  (Cary)  the  words  are  as  in  the  second.  Both  Ward  and  Cary  were  elected  on 
▼acancies  caused  by  death. 

(t)  In  this  instance,  the  king,  reciting  that  he  had  **  given  and  granted  to"  Annealey 
)  deanery,"  did  "  command"  the  chapter  to  assign  him  his  stall,  place,  and  voice. 
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license  to  elect ;  he  was  elected,  confirmed,  installed,  as  on  former  occa- 
sions. Since  that  time  fourteen  deans  have  been  chosen,  nine  of  whom 
were  strangers  to  the  cathedral ;  but  the  bishop  made  them  prebendaries, 
the  chapter  elected  them  canons  residentiary,  and  the  same  proceedings 
were  always  pursued.(a) 

When  the  deanery  became  vacant  in  1838,(6)  the  Crown  nominated  a 
stranger  (<?)  to  the  cathedral :  and  the  chapter,  in  answer,  returned  to 
the  effect  that,  as  the  act  of  6  &  7  W.  4,  c.  67,  suspending  the  power 
of  chapters  to  fill  vacant  prebends,  prevented  the  nominee  from  obtaining 
one,  that  election  could  not  take  place.  The  Crown  then  {d)  nominated 
Mr.  Grylls,  the  gentleman  on  whose  behalf  the  present  rule  has  been 
obtained,  being  a  prebendary,  but  not  a  canon  residentiary.  The  sus- 
pending act  was  again  referred  to  by  the  chapter,  as  disabling  them  from 
qualifying  Mr.  Grylls  into  the  latter  oflSce;  and  another  act,  2  &  3  Vict. 
c.  14,  was  passed,  reciting  that,  by  reason  of  the  act  6  &  7  W.  4,  c.  67, 
and  the  act  1  &  2  Vict.  c.  108,  continuing  its  operation,  doubts  were 
entertained  whether  any  collation  to  a  prebend,  or  any  election  to  a 
canonty,  could  be  made  in  the  church  of  Exeter ;  and  enacting  that 
nothing  in  either  of  these  acts  should,  during  the  vacancy  of  any  dean- 
ery, prevent  any  spiritual  person  from  being  collated  to  the  prebend  or 
canonry  held  by  the  late  dean,  for  the  purpose  of  qualifying  to  be  elected 
or  appointed  dean.  This  act  passed  on  the  4th  June,  1839.  On  the  12th, 
Mr.  Grylls  was  again  nominated  by  the  Crown  to  be  dean,  and  to  be  first 
appointed  a  canon  residentiary.(e)  No  step,  however,  was  taken  by  the 
chapter  on  this  intimation  of  her  Majesty's  pleasure;  and,  on  the  con- 

(a)  It  appeared  by  the  affidavits  **  that,  in  all  said  cases  of  deans  since  Dean  Anneslej, 
there  have  been  presented  to  the  chapter  royal  letters  patent,  granting  to  said  several  per- 
sona the  deanery  as  in  the  royal  gift  in  full  right,  and  conatituting  such  person  dean." 
{b)  29th  December,  by  the  death  of  Dr.  Landon. 

(e)  Lord  Wriothesley  Russell,  who  was  not  a  prebendary  of  Exeter.  The  grant  was 
onder  the  great  seal,  22d  January,  1839,  and  contained  the  words,  we  **  do  give  and  grant 
unto,"  Ac,  "the  deanery,"  Ac,  "now  void,"  Ac,  "and  in  our  gift  in  full  right,"  &c., 
and  **  we  do  make,  ordain,  and  constitute  by  these  presents,  to  have  and  to  hold  the  afore- 
said deanery  to  the  aforesaid,"  &c.,  "  as  fuUy,"  &o.,  "  as  the  said  W.  Landon  or  ai\y 
other  of  his  predecessors,"  &c.,  "  firmly  enjoining  and  requiring  the  chapter  and  canons," 
Ac,  "that  they  do  rightfliUy  and  lawfully  admit  the  said"  W.  R.  "to  the  aforesaid 
deanery,  and  that  they  do  institute  and  invest  him  dean  thereof,"  &o.,  "  and  that  they  do 
perfonn  all  and  singular  other  things  which  shall  be  any  ways  fit  and  necessary  to  be 
done  in  this  behalf." 
{d)  By  grant  under  the  same  form  as  the  grant  to  Lord  Wriothesley  RusseU. 
(«}  The  instrument  was  as  foUows. 

"Victoria  R. 
"  Trusty  and  weU  beloved,  we  greet  you  well. 

"Whereas,  by  the  death  of  Doctor  Whittington  Landon,  late  dean  of  that  our  cathedral 
choreh  of  Exeter,  the  deanery  thereof  is  become  vacant,  and  our  said  church  thereby 
destitute  of  a  governor,  we,  being  careful  and  desirous  that  a  meet  person,  both  for  learn- 
ing and  integrity,  be  placed  in  the  said  deanery,  have  thought  fit  by  these  presents  to 
recommend  unto  you  our  trusty  and  well  beloved  Thomas  Grylls,  clerk,  master  of  arts, 
one  of  the  prebendaries  of  our  said  cathedral  church,  to  be  preferred  to  Uiat  place,  whom 
we  know  to  be  every  way  able  to  undertake  that  government.  We  do  therefore  especially 
recommend  him  unto  you,  requiring  and  commanding  you  to  assemble  yourselves  with  all 
convenient  speed,  and  in  due  order  to  elect  him  dean  of  that  our  cathedral  church ;  the 
same  to  be  enjoyed  by  him  with  all  rights,  pre-eminences,  commodities,  and  profits  to  tliat 
place  belonging,  in  as  ample  manner  and  form  as  the  late  dean  thereof,  or  any  other  his 
~  icessors,  did  enjoy,  or  ought  to  have  enjoyed  the  same.  Given  at  our  court  at  St 
e's,  the  I2th  day  of  June,  1889,  in  the  second  year  of  our  reign. 

"  By  her  Majesty's  command, 

"J.  Russell. 
««To  onr  tmsty  and  well  beloved  President  and 'Chapter 
of  our  Cathedral  Church  of  Exeter." 

(SwL) 
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trary,  they  proceeded,  on  the  27th  of  the  same  month,  to  elect  Mr.  Lowe, 
who  was  a  canon  residentiary,  into  the  office  of  deanY(a)  following  in  all 
respects  the  ancient  practice,  and  the  practice  of  modern  times  also  in 
all  respects,  save  the  important  point  of  adopting  the  recommendation 
of  the  Crown,  which  was,  not  only  neglected,  but  contravened  by  the 
appointment  of  a  different  person." 

In  the  last  term,(6) 

Sir  W,  W.  Follett  showed  cause.  First,  the  Crown  has  no  power  to 
name  the  dean  to  be  elected  by  the  chapter.  The  foundation  gives  no 
such  power ;  and,  consequently,  the  power  could  be  given  to  the  Crown 
by  statute  only :  but  no  such  statute  exists. 

The  attempt  made  by  the  Crown,  in  the  reign  of  Edward  VL,  was 
not  persevered  in  :  the  recommendation  by  Queen  Elizabeth  appears  to 
have  been  the  first  effectual  interference.  Even  then  the  Crown  does  not 
appear  to  have  enforced  the  recommendation  as  a  matter  of  right.  And 
it  is  clear  that,  up  to  that  time,  there  had  been  no  statute  transferring 
the  right  of  appointment,  or  even  giving  the  ri^ht  of  recommendaticA  to 
the  Crown.  The  recommendation  was  complied  with,  as  almost  sny 
intimation  of  that  Queen's  will  would  have  been  ;(e)  but  no  suggestion 
of  right  on  the  one  side,  or  admission  of  it  on  the  other,  appears. 
And  there  is  no  evidence  that  any  such  practice  was  insiated  upon  for 
the  Crown  in  the  subsequent  elections  during  the  same  reign«  But  in 
the  reign  of  Charles  I.,  another  attempt  at  an  illegal  extension  of  pre- 
rogative was  made,  in  the  instance  of  Peterson ;  and  this  was  no  more 
than  might  have  been  expected  in  that  reign.  Peterson  waa  elected  at 
once :  but  he  was  already  a  canon  residentiary.  And  the  ordinary  forms 
were  observed.  Afterwards,  in  the  reign  of  Charles  II.,  the  Crown  went 
beyond  the  recommendation,  and  treated  the  deanery  as  donative. 
These  facts  show  merely  the  tendency  of  the  princes  of  the  Stuart  family 
to  encroach  upon  the  rights  of  their  subjects ;  and,  even  in  the  reign  of 
Charles  II.,  the  encroachment  appears  to  have  taken  place 'by  steps 
only ;  for  in  two  instances  in  that  reign,  immediately  preceding  the  ap- 
pointment of  Annesley,  there  is  only  a  recommendation.  In  Annesley's 
case  the  deanery  is  treated  by  Charles  11.  as  donative,  perhaps  on  account 
of  the  power  which  the  Crown  unquestionably  had  in  the  case  of  the  new 
deaneries.  From  thenceforward  the  same  practice  appears  to  have  pre- 
vailed. But,  in  strict  right,  the  bishop  might,  on  any  occasion  when 
the  person  named  was  not  a  prebendary,  have  refused  to  collate  him  to 
a  prebend,  in  which  case  he  could  not  have  been  elected,  even  if  the 
chapter  had  been  inclined  to  submit  to  the  claim  of  tjie  Crown.  The 
Crown  appears  now,  at  any  rate,  to  have  abandoned  the  right  of  appoint- 
ing in  the  first  instance,  and  relies,  at  present,  simply  on  the  right  to 
send  a  recommendation  to  the  electors.  But  this  has  never  been  regu- 
larly practised ;  nor  has  it  been  attempted  since  the  appointment  of 
Annesley,  in  1681. 

There  can  be  no  right  except  either  that  of  nomination  (to  be  obeyed 
by  the  chapter)  or  that  of  absolute  appointment.     No  such  right  can 

(a)  The  affidavits  stated  that  Lowe's  elecUon  had  been  confirmed  by  the  bishof,  tod 
that  he  had  been  installed,  and  had  since  acted  as  dean. 

(6)  June  11th  and  15th.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  WO- 
Hams,  Js. 

(c)  It  was  pointed  oat  that  Dr.  Carew,  the  president  of  the  Chapter  of  Exeter,  appeared 
\sy  the  affidavit  to  have  been  at  the  time  dean  of  the  Chapel  Royal.  Ilodds  was  one  of 
the  Queen's  chaplains. 
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wiee  from  the  general  prerogative  of  the  Crown.  The  patronage  of  the 
Crown,  except  so  far  as  it  is  expressly  created  bj  statute,  arises  merely 
from  the  nature  of  the  foundation.  Here  the  foundation  gives  no  right 
to  the  Crown.  The  right  of  bestowing  a  deanery,  which  is  properly  an 
advowaon,  is  not  matter  of  general  law ;  it  depends  on  the  foundation 
of  the  deanery  in  every  particular  instance  ;  and,  where  the  nature  of  the 
foundation  is  not  known,  it  must  be  presumed  from  evidence  of  usage. 
It  is  otherwise  with  bishoprics,  which  are  considered  to  be  founded  by 
the  Crown ;  Co.  Litt^  134,  a.,  344,  a. ;  Bishop  of  St,  David's  v.  Lticy^ 
1  Salk.  134,  136  ;  stat.  1  (2)  Ja.  1,  c.  3,  s.  1.  There  the  chapter  elects 
by  license  from  the  Crown ;  whereas  here  the  chapter  elects  the  dean  ly 
license  from  the  Bishop  of  Exeter ;  both  practices  following  the  found  i- 
tioQ.  Before  the  charter  of  16  John,(a)  the  bishoprics  were  donative ; 
afiter  that  charter,  the  chapters  elected  their  bishops,  and  the  convents 
which  were  in  the  foundership  of  the  Crown  their  heads,  by  license  from 
the  Crown,  and  the  Crown  afterwards  confirmed  the  election.  This  was 
the  effect  of  the  charter ;  but  the  proceeding  was  liable  to  be  attended 
with  inconvenience  if  the  Crown  disapproved  of  the  person  elected. 
Afiter  the  Reformation,  by  stat.  25  H.  8,  c.  20,  s.  4,  the  power  of  nomi- 
nating archbishops  and  bishops  by  letters  missive  to  the  chapter  was 
vested  in  the  Crown.  Subsequently,  stat.  1  Ed.  6,  c.  2,  enabled  the 
Crown  to  collate  in  the  first  instance  :  but  this  was  repealed  by  stat.  1 
Elix.  c.  1,  88.  7,  10,  whereby  stat.  25  H.  8,  c.  20,  was  revived ;  (6)  and, 
as  to  Irish  bishops,  stat.  2  Eliz.  c.  4,  (Irish)  gives  the  direct  appointment 
to  the  Crown.  None  of  these  enactments  affect  the  deaneries.  The 
Statate  of  Provisors,  6  stat.  25  Ed.  3,  s.  3,  confirms,  in  effect,  the  char- 
ter of  16  John. 

Hargrave,  in  his  note  (4)  to  Co.  Lit.  95,  a.,((?)  professes  to  treat  the 
right  of  the  Crown,  with  respect  to  ancient  deaneries,  as  a  matter  of  his- 
tory rather  than  of  general  law.  Both  he  and  Lord  Coke  state  that,  in 
the  ease  of  the  ancient  deaneries,  the  election  is  by  the  chapter,  under 
a  cong^  d'^lire  from  the  Crown  ;  which  is  true  of  many  ancient  deane- 
ries, bat  now  appears  to  be  historically  inaccurate  as  to  the  deanery  of 
Exeter.  Hargrave  supposes  that  the  minor  prelates  mentioned  in  the 
charter  of  16  John  included  deans :  but  that  appears  to  be  incorrect ; 
for  the  words  properly  apply  to  abbots.  However,  the  foundation  of  the 
deanery  of  Exeter  was  posterior  to  the  charter  16  of  John.  And  the  only 
way  in  which,  under  that  charter,  the  Crown  had  the  power  of  selecting 
the  person  was  by  refusing  to  confiim  the  election  of  a  party  who  was 
not  approved  of.     Bat  that  power  would  not  justify  such  a  mandamus 

(a)  S«e  1  Collier's  Ecc.  Hist  Appendix,  p.  720,  No.  xxxiiL  The  material  words  of  the 
eharter  are  the  following. 

**  Ut  de  e«tero  in  universis  et  singulis  ecclesiis,  et  monasteriis,  cathedralibus,  et  con- 
v«BtaaUbiis»  totins  regni  nostri  AngUn,  libera  sint  imperpetuum  electiones  quorumcunque, 
^ntlatoruM  majorum  et  minorum^  saW^  nobis  et  hssredibus  nostris  custodiil  ecclesiarum,  et 
mooasteriomm  Tacantium,  quao  ad  nos  pertinent.  Promittimas  etiam  quod  non  irapedie- 
niu,  Bce  impediri  permittemns,  vel  faoiemus  per  nostros,  neo  procurabimua,  qnin  in  sin- 
goHs,  «t  vntrerBis  eoelesiist  et  monasteriis  memoratis,  postquam  Tacaverint  pnelatune, 
qocmeimqae  Toluerinti  tiberfe  sibi  prssficiant  electores  pastorem ;  petitft  tamen  priiit  a 
Dotns  et  lueredibus  nostris  lieentid  digendi,  quam  non  negabimus,  nee  differetnus ;  et  si 
Ibrtb  (qvod  abeit)  deaegaremus  vel  drfferemus,  procedant  nihilominus  electores  ad  elec- 
taoaaa  canoucam  faeiendam,  et  similiter  po9t  celebratam  electionem,  noster  requiratur 
OMenmu;  q«am"  [«ie]  "non  denegabimas,  ilisi  aliquid  rationabile  pcoposuerimus,  et  Icgi- 
tin^  probaTerimus,  propter  quod  non  debeamus  consentire."  « 

(6)  See  also  sUt  8  Elix.  c.  1. 

\e)  And  see  note  (4)  to  Co.  Lit  184,  a. 

e2 
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as  is  now  applied  for.  In  0' Brian  v.  Knivan,  Cro.  Jac.  552,  it  was  said 
that  the  Crown  by  common  law  had  the  power  of  appointing  bifihopa 
without  any  election  by  the  chapter  at  all.  The  charter  of  16  John  re- 
strained this  :  and  6  stat.  25  Ed.  3,  s.  3,  directs  only  that  the  election 
of  archbishops,  bishops,  and  all  other  dignities,  &c.,  "shall  hold  from 
henceforth  in  the  manner  as  they  were  granted  by  the  King's  progeni- 
tors, and  the  ancestors  of  other  lords  founders  of  the  said  dignities." 
Therefore,  as  to  foundations  posterior  to  16  John,  the  election  is  to  be 
according  to  the  foundation :  and  the  same  section  gives  to  the  King  col- 
lation to  ''  dignities  elective,  which  be  of  his  advowry,  such  as  his  pro- 
genitors had  before  that  free  election  was  granted,'*  wherever  the  Court 
of  Rome  makes  provision  to  any  dignity  or  other  benefice  of  the  church. 
Ilargrave's  authority  is  indeed  strong  against  the  existence  of  any  right 
in  the  Grown  to  select  the  deans,  except  so  far  as  such  right  was  esta- 
blished by  practice. 

Two  cases  are  referred  to  by  Hargrave,  those  of  the  deaneries  of 
York  and  St.  Patrick,  Dublin.  The  former  is  to  be  found  in  Yearb. 
Tr.  17  Ed.  3,  fol.  40  A.  pi.  17.  It  was  a  quare  impedit,  where  the  chapter 
of  York  pleaded  a  right  to  elect  to  the  deanery  without  any  leave.  In 
the  case  of  the  deanery  of  St.  Patrick,  quare  impedit  was  brought  by 
the  Crown  against  the  Archbishop  of  Dublin  and  the  chapter,  claiming 
the  advowson  of  the  deanery  in  fee  in  right  of  the  Crown,  and  alleging 
that  it  belonged  to  the  King  to  give,  grant,  and  collate  to  the  deanery, 
and  complaining  of  an  usurpation  by  the  chapter  having  elected.  The 
defendants  pleaded  that  the  archbishop  was  seised  of  the  advowson  of 
the  deanery,  and  that  on  every  vacancy  the  chapter,  upon  leave  from 
the  archbishop,  had  elected  one  of  the  chapter,  the  archbishop  had  con- 
firmed, and  the  chapter  had  installed  him.  The  replication  reasserted 
the  right  of  the  Crown,  and  traversed  the  alleged  practice.  The  cause 
was  tried  in  the  Court  of  King's  Bench,  Dublin,  5th  February,  1798, 
and  the  issue  found  for  the  defendants, (a)  the  jury  having  been  charged 
to  find  for  the  defendants  if  they  thought  the  usage  had  been  as 
pleaded.(6)  A  trial  had  also  taken  place  about  fifty  years  before,  on 
which  the  right  of  the  Crown  was  negatived  by  the  jury.  The  history 
of  the  old  method  of  election  of  the  superiors  in  ancient  religious  houses 
may  be  found  in  p.  v.  of  the  Preface  to  Oliver's  Historic  Collections,  re- 
lating to  the  Monasteries  in  Devon. (e?)  It  appears  that,  after  the  burial 
of  the  deceased  superior,  the  convent  applied  to  the  patron  (namely,  the 
founder,  or  his  representative)  for  permission  to  proceed  to  the  election 
of  a  successor :  and,  upon  this  being  received,  the  successor  was  elected 
by  a  majority,  and  the  election  solemnly  proclaimed ;  after  which  the 
bishop  confirmed  him,  if  the  election  had  been  canonical.  These  au- 
thorities sufficiently  establish  that  the  Crown  has  no  right  to  interfere  in 
the  election  to  ancient  deaneries,  founded  since  16  John,  unless  the 
foundation  itself  give  the  power. 

Secondly,  the  remedy  is  at  any  rate  misconceived.  The  question 
should  have  been  raised  by  quare  impedit.  The  crown  might  at  all 
times  have  brought  quare  impedit  where  a  party  had  been  admitted,  in- 
stituted, and  inducted  under  a  presentation  which  was  an  usurpation  upon 

(a)  See  Mason's  History  and  Antiquities  of  the  Collegiate  and  Cathedral  Church  of  St. 
Patrick,  near  Dublin.  Dublin,  1820.  Pp.  4^8,  &c.  Book  2,  Chap.  5.  And  see  lb.  p. 
i6  (Book  1,  Chop.  4). 

(6)  lb.  p.  4t)2,  note. 

(e)  Exeter,  1820. 
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the  Crown.  But  the  statute  of  Westminster  the  second,  1  stat.  13  Ed.  1, 
c.  5,  gives  the  remedy  to  the  subject.  The  law  in  this  case  is  stated  in 
Co.  Lit.  344  b.(a)  The  right  of  presentation  to  a  deanery  does  not 
differ  in  this  respect  from  the  right  as  to  any  other  advowson.  To  sup- 
port an  application  for  a  mandamus,  there  must  be  a  clear  legal  right 
for  which  there  is  no  other  convenient  remedy.  Here,  if  the  grant  of 
the  Grown  at  once  confer  the  deanery,  and  it  is  a  donative,  nothing  be- 
sides is  necessary  but  induction,  which  may  be  enforced  by  quare  im- 
pedit.  Or,  if  the  Crown  have  merely  the  right  to  nominate,  by  letters 
missive,  the  party  who  is  to  be  elected  by  the  chapter,  th^n  a  quare  im- 
pedit  will  lie  to  compel  the  election. 

This  was  the  remedy  in  the  case  of  the  Deanery  of  York,  before 
i^entioned,  Yearb.  Tr.  17  E.  3,  fol.  40  A.  pi.  17,  which  is  thus  cited  in 
17  Vin.  Abr.  416,  FresentatiaUj  [P.  c.  3]  pi.  [6.]  "  A  quare  impedit 
lies  of  a  Deanery  by  the  King,  though  it  be  elective  by  others."  The 
same  remedy  was  pursued  in  the  Case  of  the  Deanery  of  St.  Patrick.(6) 
Several  cases  are  collected  in  Fitzherbert's  Nat.  Brev.  32,  33,  tit.  Quare 
Impedit^  from  which  it  appears  that  the  remedy  is  given  to  the  person 
who  has  the  nomination,  although  he  has  not  the  presentation.  The 
same  remedy  appears  in  Bro.  Abr.  Quare  Impedity  pi.  56,  83 ;  Yearb. 
Pasch.  18  Ed.  3,  fol.  15  A.  pi.  15.  In  Fitz.  Nat.  Brev.  35  D,  a  query 
occurs  as  to  the  case  where  a  prior  or  convent  is  to  choose  the  abbot, 
and  the  patron  is  thereupon  to  present :  and  the  opinion  of  Fitzher- 
bert  (at  35  Q),  seems  to  be  that  the  prior  and  convent  may  sue  in  the 
common  law  courts,  in  case  the  patron  presents  without  their  nomi- 
nation. The  law  may  also  be  found  in  Com.  Dig.  Pleader^  3  I  1.)  to 
(3  I  12.)  The  Earl  of  ffarrington  v.  the  Bishop  of  Lichfield^  4  New 
Ca.  77,  is  another  instance  of  quare  impedit  by  parties  having  the  nomi- 
nation ;  and  in  all  these  cases  the  party  suing  states  a  right  to  present, 
in  the  exercise  of  which  he  is  disturbed.  On  the  other  side,  reliance  is 
placed  upon  The  Bishop  of  Chichester  v.  Harwardy  1  T.  R.  650,  where 
it  is  said,  by  Buller,  J.,  that  mandamus  would  lie  to  compel  the  dean 
and  chapter  to  fill  up  a  vacancy  amongst  the  canons  residentiary.  That 
might  be  so  if  there  were  no  other  remedy  in  the  spiritual  or  other 
courts ;  but  not  when,  as  here,  there  is  a  remedy  by  quare  impedit.  Ib 
Clarke  v.  The  Bishop  of  Saruniy  2  Str.  1082,  a  mandamus  was  granted 
to  admit  the  plaintiff  to  a  canonry.  It  does  not  appear  that  in  that  case 
there'  was  a  disturbance  of  the  right  of  patronage ;  and  the  authority  of 
the  case  is  questioned  in  the  note  to  the  third  edition.  No  authority 
can  be  given  for  a  mandamus  issuing  where  the  right  of  patronage  is 
disputed.  The  authority  of  the  case  is  also  denied  in  Bowell  v.  Mil- 
lanky  1  T.  R.  399,  n.(d)  which  is  given  in  a  note  to  Rex  v.  The 
Bishop  of  Chester^  1  T.  R.  396.(c)  In  the  case  last  mentioned,  the  Court 
refused  a  mandamus,  commanding  the  bishop  to  license  a  curate  of  an 
augmented  curacy,  there  being  a  cross  nomination,  upon  the  ground  that 
there  was  a  remedy  by  quare  impedit ;  and  authorities  are  quoted  in  the 
argument.  Rex  v.  The  Marquis  of  Stafford^  3  T.  R.  646,  is  also  to  the 
same  effect ;  and  the  authorities  cited  in  argument  are  important,  par- 
ticularly 1  Dyer,  48,  a,  pi.  17,  as  to  quare  impedit  by  a  party  having 
the  nomination.     In  Rex  v.  The  Dean  and  Chapter  of  Rochester^  3  B. 

(a)  See  also  2  Inst  867. 

(6)  Ant^,  p.  262. 

(e)  And  see  PoweU  ▼.  KiUmmy  in  C.  P.  8  Wils.  355. 
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k  Ad.  95,  a  mandamns  went  commanding  the  dean  to  administer  the 
oath  to  a  party,  as  prebendary,  who  had  already  been  declared  entitled 
to  the  prebend  (a)  by  virtue  of  his  beins  archdeacon.  There  no  dispute 
existed  as  to  the  right  of  party,  which  had  previously  been  determined. 
Further,  it  appears  that  the  office  is  now  full ;  and  the  Court  will 
therefore  not  grant  a  mandamus  to  elect  another  party.  That  is  not  the 
proper  process  for  ousting  an  usurper.  Co.  Lit.  344,  b,  and  Boswell's 
Case,  6  Rep.  48  b,  show  that  plenarty  was  at  common  law  a  good  plea, 
even  in  quare  impedit  by  a  subject.  This  rule  is  also  applied  when  man- 
*lamu9  is  asked  for  in  the  case  of  corporate  offices.  [Patteson,  J. 
If  quo  warranto  lies.] 

Sir  J.  Oampbellj  Attorney  General,  contri.  First,  as  to  the  right. 
On  this  application,  it  is  enough  if  a  reasonable  ground  of  title  in  th^ 
Crown  be  shown ;  and  that  is,  at  any  rate,  sufficiently  established  by  long 
usage.  Sixty  years  made  a  good  title  against  the  Crown :  here  is  a 
practice  of  nearly  three  centuries  in  favour  of  the  Crown.  The  case  in 
fact  is  the  reverse  of  that  of  the  Deanery  of  St.  Patrick,(A)  where 
the  Crown  was  attempting  to  break  through  the  usage :  for  there  the 
Crown  had  never  appointed,  except  on  the  promotion  by  the  Crown  of 
the  predecessor  to  a  higher  dignity.  And  the  appointee  of  the  Crown  is 
here,  so  far  as  the  foundation  goes,  a  qualified  person :  the  later  usage 
of  restricting  the  choice  to  a  canon  residentiary,  was  originally  set  up 
by  the  chapter  as  the  only  objection.  Now,  however,  they  have  changed 
their  ground,  and  seek  to  break  through  the  usage.  The  right  of  elec- 
tion by  the  chapter  is  quite  consistent  with  the  right  exercised  by  the 
Crown  to  recommend.  It  is  the  practice  in  most  ancient  deaneries ;  and 
the  practice  probably  arose  as  here,  from  the  bishop  having  been  origi- 
nally the  founder.  The  election  of  all  superiors  was  formerly  in  the 
chapters,  as  pointed  out  in  the  passage  from  Oliver,  referred  to  on  the 
other  side  {c)  but  stat.  2«5  H.  8,  c.  20,  s.  4,  altered  the  practice  as  to 
bishops :  and  since  the  Reformation,  it  has  never,  till  now,  been  at^ 
tempted  to  pursue  the  former  practice  as  to  deaneries.  Of  the  usage 
which  has  prevailed  so  long  any  legal  origin  will  be  presumed,  as  an  act 
of  parliament  (a  doctrine  sanctioned  by  many  Judges),  or  a  composition, 
surrendering  to  the  Crown  the  effective  nomination,  but  preserving  to 
the  chapter  the  formal  election.  The  authority  of  Lord  Coke,  Co.  Lit. 
95,  a,  and  of  Hargrave's  note  (4)  upon  that  passage,  are  decisive  as  to 
the  present  law.  And  2  Burn's  Eccl.  Law,  p.  82,  (Deans  and  OhapUrSy 
I.  4.)  is  to  the  same  effect,  and  there  1  Gibs.  Cod.  173,  {2A  ed.j  is  cited. 
It  is  said,  on  the  other  side,  that  the  claim  of  the  Crown  nas  been  varied. 
But  it  will  be  found  that  the  usage  has  always  been  that  the  Crown 
should  recommend,  by  letters  missive  (which  may  be  considered  an  im- 
plied cong^  d'^lire),  and  the  ehapter  elect.  In  The  Case  of  the  Deanery 
of  St,  Patrick,  ant4,  p.  262,  the  claim  of  the  Crown  was  to  appoint  abso- 
lutely, without  the  interference  of  the  chapter. 

Then,  as  to  the  remedy.  The  chapter  are  called  on  to  perform  the 
duty  of  making  the  party  a  canon  residentiary,  with  a  view  to  his  elec- 
tion, which  is  incumbent  on  them,  if  the  Crown  has  the  right ;  and  that 
must  be  assumed  for  this  branch  of  the  argument.  Mandamus  is  the 
proper  remedy  to  enforce  the  performance  of  the  duty.  On  this  point, 
the  authorities  are  clear ;  The  Bishop  of  Chichester  v.  Harward^  1  T.  R. 

(a)  King  t.  Baylay,  1  B.  &  Ad.  761. 
(6)  Aat^  p.  262. 
(e)  Aikti,  p.  262. 
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650,  Rex  V.  The  Dean  of  Norwich,  1  Str.  159,  Rex  v.  The  Dean  of  Duh- 
liny  1  Str.  536,  Clarke  v.  The  Biahop  of  Sarum,  2  Str.  1082,  Rex  y, 
BloocTy  2  Bur.  1043,  Rex  v.  The  Dean  and  Chapter  of  Rochester ^  3  B. 
k  Ad.  95.  It  is  argued  that  this  rule  does  not  apply  where  the  patron- 
age is  disputed :  but,  in  fact,  almost  every  instance  where  the  remedy 
has  been  granted  has  been  one  in  which  the  resistance  to  the  demand 
originated  in  a  dispute  of  the  right. 

Quare  impedit  would  not  lie.  The  party  cannot  be  elected  till  he  is  a 
canon  residentiary';  and,  therefore,  there  is  no  obstruction.  In  the  cases 
of  the  deaneries  of  York  (a)  and  St.  Patrick  (b)  the  Crown  claimed  a 
right  to  place  the  appointee  at  once,  by  simple  donation.  When  it  is  said, 
as  in  the  passages  cited  from  Fitzherbert*s  Nat.  Brer.  32,  33,  35,  that 
quare  impedit  lies  where  the  plaintiff  claims  only  to  nominate,  the  nomi- 
nation spoken  of  is  not,  as  here,  one  that  is  to  set  other  partie's  in  mo- 
tion, but  one  completing  the  title.  The  same  observation  applies  to  the 
authorities  cited  from  17  Vin.  Ab.  416,  and  Com.  Dig.  Pleader ,  (3  1. 1,^ 
&C-,  and  to  Rex  v.  The  Marquis  of  Stafford,  3  T.  R.  646.  And  in  Lora 
Hale's  note  (<?)  to  Fitz.  N.  B.  33,  an  authority  is  cited  to  show  that 
quare  impedit  lies  not  for  him  who  has  only  the  nomination.  The  writ 
lies  where  the  patron  has  a  complete  right  in  himself  to  give  the  party 
the  dignity  and  nothing  remains  but  for  another  to  complete  the  formal 
part.  This  appears  from  3  Blackst.  Com.  247 ;  and  from  the  form  of 
the  writ,  which,  as  was  said  on  the  other  side,  claims  the  presentation. 
But  here  the  dignity  is  not  in  the  party  till  he  has  been  first  created  a 
canon  residentiary,  and  then  elected. 

Bot^  even  if  quare  impedit  lie,  its  application  in  this  case  would  be 
embarrassing  and  the  pleadings  intricate.  A  mandamus  is  a  more  con- 
venient remedy :  and  that  is  sufficient  ground  for  the  Court  to  proceed 
upon ;  Clarke  v.  The  Bishop  of  Sarum,  2  Str.  1082,  Lawrence,  J.,  in 
Rex  V.  The  Corporation  of  Bedford  Level,  6  East,  356,  867,  Rex  v. 
The  Lords  Commissioners  of  the  Treasury,  4  A.  &  £.  286.  In  the  last 
case  the  applicant  might  have  sued  for  money  had  and  received. 

Lastly,  it  is  said  that  plenarty  is  an  objection  to  the  mandamus.  But 
there  is  no  plenarty ;  for  there  is  no  valid  election  without  the  nomina- 
tion of  the  Crown.  It  is  as  if  a  chapter  had  elected  a  bishop  without  a 
cong^  d'^lire,  or  as  if  a  vestry  had  elected  the  dean.  A  void  presenta- 
tion does  not,  at  any  rate,  make  a  plenarty  as  against  the  King,  even 
though  the  King  himself  had  made  the  presentation:  17  Yin.  Abr.  337, 
Presentation,  (Q.  a),  pi.  15,  16 ;  Co.  Lit.  344  b :  which  authorities  show 
that,  although  the  King  might  be  entitled  to  a  quare  impedit,  he  may 
waive  that  remedy,  and  treat  the  church  as  void. 

Cur.  adv.  vuU. 

Lord  Denmak,  C.  J.,  in  this  vacation  (June  24th),  delivered  the  judg- 
ment of  the  Court.  After  summing  up  the  facts  (as  ant^,  p.  257 — 260), 
his  Lordship  proceeded  as  follows. 

In  this  state  of  things  we  are  desired  on  the  part  of  the  Crown  to  treat 
the  appointment  of  Mr.  Lowe  as  a  nullity,  and  command  the  chapter  to 
proceed  to  a  new  election,  by  first  qualifying  Mr.  Grylls,  and  then  elect- 
inghim  dean. 

His  appointment  to  the  late  dean's  canonry  must  be  his  qualification ; 
and  the  chapter  are  no  longer  disabled  by  the  suspending  act  from  ap- 
pointing him  to  a  canonry.     But,  supposing  this  first  step  to  be  taken,  is 
(«)  Yearb  Tr.  17,  £.  8,  foL  40  A,  pi.  17.  (6)  AnU,  p.  262. 
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it  [)Ossible  to  follow  it  up  by  any  other  ?  The  act  of  last  year  places  the 
chapter  in  the  position  they  held  before  stat.  6  &  7  W.  4,  o.  67,  and  re- 
stores tlie  law  to  its  former  state  with  reference  to  the  church  of  Exeter. 
What  then  was  that  position?  Clearly,  by  the  charter,  their  right  was 
confined  to  that  of  choosing  one  of  the  prebendaries  to  be  a  canon  resi- 
dentiary, when  required  to  elect  by  the  bishop's  license,  and  subject  to 
his  confirmation. 

Now  all  this  the  chapter  has  done  already ;  but  (i^  is  contended)  all 
comes  to  nothing  for  want  of  the  letter  recommendatory  which  the  Crown 
has  now  long  been  in  the  habit  of  addressing  to  them.  This  assertion 
of  a  total  transfer  of  the  patronage  from  those  to  whom  it  was  confided 
by  the  charter  of  foundation  ought  to  be  supported  by  clear  proof.  And 
unquestionably  it  is  borne  out  by  the  opinion,  in  point  of  law,  of  one  of 
the  most  learned  of  our  text  writers,  the  late  Mr.  Hargrave,  who  in  his 
note  to  Co.  Litt.  95  a,  states  the  deans  of  all  the  old  foundations  to  be 
in  exactly  the  same  situation  as  the  bishops,  and  declares  that  both  are 
now  in  the  sole  nomination  of  the  Crown.  But,  with  all  deference  to  the 
research  and  erudition  of  a  lawyer  so  eminent,  we  cannot  forbear  re- 
marking that  this  is  rather  matter  of  fact  than  of  law.  For,  as  these  old 
deaneries  are  created  by  different  charters,  some  of  which  exist,  and  of 
others  the  provisions  are  to  be  traced  in  the  custom  that  has  prevailed, 
we  cannot  presume  that  the  constitution  of  all  is  the  same.  In  the 
cathedral  church  of  Exeter,  we  now  know,  in  fact,  that  certain  forms  of 
election  are  prescribed.  It  follows  that  they  must  continue  unless  altered 
by  lawful  authority. 

We  know  not  what  Mr.  Hargrave's  opinion  might  have  been  on  this 
case,  had  he  been  aware  that  the  deanery  of  Exeter  was  founded  by  the 
bishop  and  not  by  the  Crown,  and  later  than  the  charter  of  King  John. 
He  appears  to  assume  that  the  king  was  founder  and  patron  of  all  the  old 
deaneries,  and  that  they  are  all  affected  by  that  charter.  Mr.  Hargrave 
does  not  suggest  by  what  legal  operation  so  great  a  change  may  have 
been  wrought. 

The  power  of  parliament  first  presents  itself :  but,  while  the  act  25  H. 
8,  c.  20  has  spoken  so  plainly  and  efiectually  on  the  election  of  bishops, 
it  makes  no  allusion  to  that  of  deans ;  nor  is  any  other  act  with  that  ob- 
ject to  be  discovered.  We  were,  indeed,  reminded  of  the  dicta  of  some 
great  Judges,  that  they  would  presume  even  an  act  of  parliament,  if 
necessary,  in  support  of  an  ancient  usage.  And  even  this  strong  pre- 
sumption it  might  not  be  unreasonable  to  make  where  the  usage  has  been 
such  as  nothing  but  an  act  could  legalize,  and  has  prevailed  in  those  ob- 
scure ages  in  which,  not  only  the  records  of  parliament  may  have  been 
negligently  kept,  but  even  the  form  of  a  parliament  itself  is  scarcely  to 
be  discerned.  But  no  Judge  would  venture  to  direct  a  jury  that  they 
could  affirm  the  passing  of  an  act  of  parliament  within  the  last  250  years, 
on  an  important  subject  of  the  most  general  interest,  of  which  no  vestige 
can  be  found  on  the  parliament  roll,  in  the  journals  of  either  house  of 
parliament,  in  any  records  of  the  courts  of  law,  in  the  numerous  treatises 
of  enlightened  authors,  devoting  unwearied  industry  and  the  greatest 
accuracy  to  similar  inquiries,  or  in  the  history  of  the  country. 

These  observations  apply,  almost  with  equal  force,  to  the  other  suppo- 
sition of  a  right  being  created  in  the  Crown  to  appoint  deans  of  Exeter, 
which  was  thrown  out  by  the  learned  Attorney  General.  He  said  that 
the  ancient  practice  might  possibly  have  been  changed  by  a  composition 
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among  all  who  were  competent  to  make  one.  But  without  inquiring  into 
the  difficult  question,  how  far,  and  by  what  means,  such  power  of  change 
may  be  lawfully  exercised,  we  do  not  believe  that  it  ever  was  so  exercised. 
We  have  no  doubt  that  it  was  not ;  because  it  is  as  sure  to  have  been 
well  known  and  recorded  as  even  an  act  of  parliament.  In  our  opinion, 
no  court  could  be  justified  in  originating  proceedings,  of  which  the  ter- 
mination desired  by  the  applicant  can  be  obtained  only  by  a  jury  affirm- 
ing by  their  verdict,  as  a  fact,  that  which  the  same  court  is  fully  persuaded 
to  be  false,  and  no  mortal  believes  to  be  true. 

Supposing  either  presumption  admissible,  it  would  still,  however,  be 
no  easy  matter  to  state  any  positive  right  as  a  legitimate  inference  from 
the  facts  which  appear  in  these  affidavits.  The  result  of  them  is  that, 
for  something  more  than  two  centuries,  the  chapter  has  always  elected  on 
the  recommendation  of  the  Crown ;  but  it  is  the  chapter  which  has  elected. 
Their  acceptance  of  the  Crown's  nominee  is  no  proof  that  they  were 
bound,  or  even  thought  themselves  bound,  to  accept  him.  They  may 
have  chosen  to  do  so.  The  form  indeed  is  nearly  the  same  as  that  of 
electing  a  bishop;  but  an  act  of  parliament  was  found  requisite  to 
enable  the  Crown  to  appoint  a  bishop  in  case  the  dean  and  chapter 
refused  to  elect  him  whom  the  Crown  recommended.  Again,  in  these 
elections  of  the  dean  of  Exeter,  the  bishop  is,  and  has  always  been,  a 
party ;  and  the  improbable  presumption,  that  he  also  bound  himself  to 
qualify  and  confirm  whomsoever  the  Crown  might  induce  the  chapter  to 
elect,  is  another  indispensable  ingredient  in  the  right  supposed. 

But,  if  all  these  obstacles  were  removed,  the  objection  would  still  re- 
main in  full  force,  that  the  law  has  provided  a  specific  remedy,  by  which 
the  Crown  may  obtain  its  rights,  if  they  be  such  as  the  law  recognises ; 
and  the  writ  of  mandamus  is  not  necessary.  If  the  deanery  were  a 
donative  in  the  Crown,  the  election  by  the  chapter  would  be  a  mere  nul- 
lity ;  the  letters  patent  of  the  Crown  would  confer  the  deanery  at  once, 
with  all  its  rights ;  and  the  person  elected  by  the  chapter  would  be  liable 
to  actions  as  a  trespasser  and  wrongdoer.  But  this  is  not  pretended. 
Again,  if  the  deanery  were  in  the  presentation  of  the  Crown  as  patron, 
OT  if  the  Crown  had  a  right  to  nominate  a  person  to  the  chapter  to  be  by 
theoi  presented  to  the  bishop  for  institution  to  the  deanery  (a  right  of 
which  many  instances  occur,  and  which  is  fully  recognised  in  our  books), 
the  well  knoVn  remedy  is  by  writ  of  quare  impedit :  and  this  Court  has 
never  interfered  by  mandamus  when  that  writ  lies. 

But  it  was  not  pretended  that  the  Crown  has  the  right  either  to  pre- 
sent or  to  nominate  in  the  legal  sense  of  that  term.  The  argument  was 
that  the  Crown  has  a  right  to  recommend,  and  that  the  chapter  are  bound 
to  elect  the  person  recommended ;  so  that  their  election  of  any  other  is 
Toid.  In  other  words,  that  the  recommendation  of  the  Crown  is  neces- 
sary in  order  to  qualify  and  render  any  person  eligible  by  the  chapter. 
If  this  were  so,  and  the  power  of  so  recommending  were  a  legal  right 
short  of  a  right  of  nomination  as  above,  no  doubt  the  proceedings  of  the 
chapter  would  be  void,  and  the  only  remedy  would  be  by  mandamus. 

Sat  we  have  not  been  referred  to  any  authority  showing  that  such 
power  of  recommending  is  a  legal  right.  It  is  in  contravention  of  the 
right  originally  belonging  to  the  founder  of  the  deanery  in  question,  which 
is  a  private  foundation  of  which  the  Crown  is  not  patron  or  found- 
er. And  we  are  not  furnished  with  any  ground  upon  which  this  Court 
can  be  warranted  in  issuing  a  writ  of  mandamus. 

Bule  discharged. 
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JEMIMA  SIMS,  Administratrix  of  JAMES  SIMS,  agamst 
HENRY  THOMAS.— p.  586. 

STRACHAN,  Assignee  of  JAMES  SIMS,  against  The  Same. 

Under  8tat>  1  G.  4,  o.  119  (Insolyent  Debtors'  Act),  nothing  paaeed  to  the  assignee  id 
which  the  insolveat  was  not  beneficially  interested. 

Where  defendant  was  sued  by  the  insolvent  on  a  bond  conditioned  for  the  payment  of  an 
annuity  to  the  insolrent :  Held,  that  he  might  set  up  the  assignment  under  the  insol- 
Tenoy  as  a  defence,  but  that  such  defence  was  met  by  showing  that  the  insoWent  had 
assigned  away  his  interest  in  the  bond  before  the  insolTenoy.  Although  the  assignment 
reserved  a  contingent  interest  to  the  insolvent,  which  had  not  yet  vested. 

And  that  the  defence  on  such  last-mentioned  assignment  was  not  met  by  pleading  that  the 
assignment  was  without  consideration,  and  fraudulent  and  void  as  against  creditors, 
the  bond  (which  was  assigned  before  stat  1  &  2  Vict  c.  110,  s.  12,)  not  being  goods 
and  chattels  within  stat.  13  £liz.  c.  6.  That  act  applies  only  to  such  property  as  maj 
be  taken  in  execution. 

The  same  law  as  to  the  insolvent's  interest  in  a  covenant  for  payment  of  the  annuity, 
contained  in  an  indenture  securing  the  annuity  on  land,  with  powers  of  distress  and 
entry,  and  with  a  demise  of  the  land,  to  be  void  on  payment  of  the  annuity. 

Debt  for  arrears  of  such  annuity  is  barred  after  twenty  years,  by  stat  8  &  4  W.  4,  e.  42, 
s.  8,  but  not  after  six  years  under  stat  8  &  4  W.  4.  c.  27,  s.  42. 

Ik  Sims  y.  Thomas^  the  action  was  debt  on  bond,  by  the  administra- 
trix of  the  obligee  James  Sims,  against  Henry  Thomas.  The  declaration 
stated  that  the  defendant,  together  with  Bartholemew  Boyle  Thomas  and 
Jocelyn  Henry  Cormer  Thomas,  to  wit,  on  24th  February,  1817,  made 
their  joint  and  seyeral  bond  to  the  intestate  ;  and  it  set  forth  the  condi- 
tion, which,  after  reciting  a  contract  by  the  intestate  with  B.  B.  T.  for 
the  purchase  by  the  intestate  of  an  annuity  of  1502.  at  the  price  15002., 
jbr  the  liyes  of  the  three  obligors  and  the  longest  liyer  of  them,  and  that 
J.  H.  G.  T.  and  defendant  were  to  be  sureties  for  the  payment  of  the 
annuity,  and  that  the  price  had  been  paid,  was  for  payment  of  the  ah- 
Duity  at  stated  times,  or  repayment  of  the  price  on  three  months'  notice. 
The  breaches  were  for  arrears  of  the  annuity  occurring  both  before  and 
afiter  the  death  of  the  intestate. 

Plea  1.  That,  after  the  making  of  the  bond,  and  before  the  com- 
mencement of  the  suit,  and  after  the  passing  of  the  Insolyent  Debtor'? 
Act  of  1  6.  4,  c.  119,  to  wit,  24th  May,  1828,  the  intestate  petitioned 
for  his  discharge  from  prison  as  an  insolvent  debtor,  and,  at  the  time  of 
subscribing  the  petition,  executed  a  conveyance  to  the  provisional  as- 
Mgnee,  which  was  set  out,  and  included  ^^  all  the  estate,  right,  title,  in- 
terest, and  trust  of  the  said  James  Sims  to  all  the  real  and  personal 
estate  and  effects  of  the  said  James  Sims,  in  possession,  remainder,  re- 
version, or  expectancy,  except  the  wearing  apparel,"  &c.,  ^^  together 
with  all  deeds,  evidences,  and  writings,  touching  and  concerning  the 
said  estate  and  effects,  and  every  part  thereof."  That  the  intestate  was 
discharged,  to  wit,  1st  September,  1823 :  and  that  afterwards,  to  wit,  22d 
September,  1823,  Robert  Strachan  was  duly  appointed  assignee,  and 
signified  hu  acceptance,  and  the  provisional  assignee,  by  indenture,  &c., 
conveyed  to  him  all  the  estate,  effects,  &c.,  with  all  and  every  of  their 
rights,  &c. :  and  thereupon,  by  virtue  of  the  same  indenture  and  of  the 
statute,  the  said  cause  of  action  in  the  declaration  mentioned,  and  all 
t^e  right,  title,  and  interest  of  the  intestate  of,  in,  and  to  the  same,  did 
then  become,  and  were,  and  still  are^  vested  in  the  said  B«  Strachan  as 
such  assignee  as  aforesaid.     Verification. 
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Repluuition.  That,  after  the  making  of  the  bond,  and  before  any  part 
of  the  arrears  in  the  declaration  mentioned  accrued,  and  before  the  pe- 
tition of  the  intestate,  to  wit,  30th  June,  1820,  the  intestate,  by  indenture 
of  that  date,  reciting  an  indenture  of  the  9th  June,  1817,  between  the 
obligees  of  the  first  part,  and  the  intestate  of  the  second,  and  one  Wil- 
liam Duff  of  the  third,  and  also  reciting  the  bond,  conveyed  the  said 
annuity,  yearly  rent  charge,  or  annual  sum  of  150Z.,  by  the  bond  and 
indenture  respectively  granted  and  secured,  and  the  bond  and  indenture, 
to  Richard  Johnson  and  George  Whitfield,  on  certain  trusts.  By  virtue 
of  which  said  indenture  R.  Johnson  and  6.  Whitfield  then  became  and 
were  possessed  of,  and  entitled  to,  the  said  annuity  or  yearly  rent  charge 
of  150?.,  and  the  intestate  wholly  ceased  to  have,  and  never  afterwards 
had,  any  beneficial  or  equitable  estate,  title,  or  interest  whatever,  of,  or 
in,  or  to  the  same,  or  any  part  thereof;  and  of  which  said  indenture  de- 
fendant, and  also  B.  B.  Thomas  and  J.  H.  G.  Thomas,  afterwards,  and 
before  the  intestate  petitioned  for  his  discharge,  to  wit,  30th  June,  1820, 
had  notice.  And  so  the  plaintiff  says  that  the  said  cause  of  action  in 
the  said  declaration  mentioned  did  not  at  any  time  become  vested  in 
the  sud  R.  Strachan  in  manner  and  form  as  in  the  first  plea  is  alleged. 
Verification. 

The  defendant  set  out  the  conveyance  of  the  30th  June,  1820,  on  oyer. 
The  indenture,  there  recited,  of  9th  June,  1817,  was  to  the  effect  that, 
for  the  consideration  in  the  bond  mentioned,  and  as  a  further  and  col- 
lateral security  for  the  payment  of  the  annuity  (and  for  a  nominal  con- 
sideration), B.  B.  Thomas,  J.  H.  C.  Thomas,  and  the  defendant,  granted 
to  the  intestate,  his  executors,  &c.,  for  the  lives  of  themselves  and  the 
longest  liver,  '^an  annuity,  or  annual  sum,  or  yearly  rent  charge  of  150/^, 
to  be  yearly  issuing  and  payable  out  of  all  that  and  those,"  £c.  (naming 
certain  lands  in  Ireland);  ''to  hold  the  said  yearly  rent  charge  unto  and 
to  the  use''  of  the  intestate,  his  executors,  &c.,  during  the  lives,  &c., 
payable  at  all  times,  &c.,  mentioned  in  the  condition  of  the  bond,  ''  and 
with  powers  of  distress  and  entry,  and  precepts  of  rents  and  profits,  for 
enforcing  and  recovering  the  payment  of  the  arrears  of  the  same  rent 
charge."  Then  followed  a  demise  of  the  lands  to  W.  Duff  for  ninety 
nine  years,  determinable  on  the  death  of  the  longest  liver  of  the  three, 
the  demise  to  be  void  on  payment  of  the  annuity,  or  on  its  redemption. 
After  this  recital,  the  indenture  of  30th  June,  1820,  contained  a  grant 
and  assignment  by  the  intestate  to  R.  Johnson  and  G.  Whitfield,  their 
executors,  Ac,  of  "  all  the  said  annuity,  yearly  rent  charge,  or  annual 
sum  of  150/.,  and  of  'Hhe  said  hereinbefore  recited  bond  or  obligation, 
and  indenture,  and  all  benefit  and  advantage  of  the  same  respectively," 
and  all  arrears  then  due  in  respect  of  the  annuity,  yearly  rent  charge, 
Ac.,  and  all  powers  and  remedies,  &c.,  upon  certain  trusts  for  the  benefit 
of  the  wife  and  children  of  the  intestate  ;  and,  in  case  of  the  children 
dying,  the  daughters  without  attaining  the  age  of  twenty-one  or  marry- 
ing with  certain  consent,  the  sons  without  attaining  the  age  of  twenty- 
one  or  leaving  lawful  issue,  then  subject  to  the  trusts  for  the  wife,  the 
trust  was  for  the  intestate,  his  executors,  &c.  The  defendant  then  re- 
joined that,  long  before  making  of  the  said  indenture,  the  intestate  was 
indebted  to  divers  persons  in  divers  large  sums  of  money,  amounting,  &c., 
to  wit,  8000/.,  which  remained  due  and  unpaid  from  thenceforth  until 
and  at  the  time  of  the  discharge  of  the  said  James  Sims  as  in  the  said 
first  plea  mentioned,  and  which  remains  still  unpaid.     That  the  said  in- 

z2 
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denture  was  made  and  executed  without  consideration  in  that  behalf, 
and  to  the  intent  and  purpose  to  delay,  hinder,  and  defraud  the  said 
creditors  of  the  intestate  of  their  just  and  lawful  debts :  wherefore  the 
said  indenture,  as  against  the  said  R.  Strachan,  was  and  is  void,  frustrate, 
and  of  none  effect,  &c.     Verification. 

Surrejoinder.  That  the  indenture  was  executed  for  consideration, 
and  without  the  end,  intent,  or  purpose  to  delay,  hinder,  or  defraud  any 
creditors  of  the  intestate  of  their  just  and  lawful  debts,  in  manner  and 
form,  &c.    Conclusion  to  the  country.     Issue  thereon. 

There  was  a  second  plea,  on  the  replication  to  which  an  issue  in  fact 
was  joined. 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  Middlesex  sittings 
after  Michaelmas  term,  1838,  a  verdict  was  found  for  the  defendant  on 
the  first  issue,  and  for  the  plaintiff  on  the  second.  In  Hilary  term,  1839, 
JErle  obtained  a  rule  nisi  for  judgment  non  obstante  veredicto.  In  Tri- 
nity term  1840,(a) 

Merivale  showed  cause.  1.  The  Insolvent  Debtors'  Act  which  was  in 
operation  at  the  time  of  the  assignment  by  James  Sims  was  stat.  1  G.  4, 
c.  119.  Under  that  statute,  by  sects.  4,  7,  Strachan  became  entitled  to 
the  bond  and  to  maintain  an  action  upon  it.  The  answer  suggested  will 
be,  that  the  right  passes  only  where  the  insolvent  has  himself  an  interest, 
whereas  his  interest  here  was  devested  by  the  previous  assignment  to 
Johnson  and  Whitfield.  That  is  so  in  general :  but  the  fact  of  such  pre- 
vious assignment  being  fraudulent  makes  it  void  against  creditors,  under 
Stat.  13  Eliz.  c.  5.  Sim8  v.  Simpson^  1  New  Ga.  306,  shows  that  a  sale, 
made  after  the  imprisonment  and  before  the  assignment,  would  pass  the 
property  to  the  vendee :  but  there  it  was  admitted  that  fraud  would  have 
defeated  the  sale.  That,  indeed,  was  a  case  under  the  later  Insolvent 
Debtors*  Act,  7  G.  4,  c.  57,  of  which  act  sect.  30  directs  that  goods  in 
the  reputed  ownership  of  the  insolvent,  with  the  owner's  consent,  at  the 
time  of  the  imprisonment,  shall  be  deemed  the  property  of  the  insolvent, 
and  sect.  32  makes  all  fraudulent  transfers  void  as  against  the  assignee ; 
and  there  are  no  such  provisions  in  stat.  1  G.  5,  c.  119.  But  a  convey* 
ance  which  is  fraudulent  under  stat.  13  Eliz.  c.  4,  will  be  void  as  against 
creditors  without  the  aid  of  such  provisions  as  appear  in  stat.  7  G.  4,  c. 
57.  The  cases  are  collected  in  the  note  to  TwyneB  Ccise  in  Smith's 
Leading  Cases,  (6)  where  Pickstock  v.  Lyster^  3  M.  &  S.  871,  Gobs  v. 
Neale,  5  B.  M.  18,  Holbird  v.  Anderson,  5  T.  R.  235,  Meux  v.  Ifowelly 
4  East,  1,  and  Cadogan  v.  Kennett,  2  Gowp.  432,  are  referred  to.  Those 
cases  show  instances  in  which  transactions  tending  to  injure  creditors  were 
still  untouched  by  stat.  13  Eliz.  c.  5 ;  and  the  object  of  the  legislature,  in 
making  the  provisions  in  stat.  7  G.  4,  c.  57,  was  to  provide  for  cases  to  which 
stat.  13  Eliz.  c,  5,  did  not  apply ;  therefore  it  cannot  be  inferred  that 
stat.  13  Eliz.  c.  5,  did  not  protect  the  creditors  of  insolvent  debtors  as 
much  as  other  creditors  before  stat.  7  G.  4,  c.  57  passed,  from  the  fact 
that  this  latter  statute  provides  for  certain  specific  cases  in  which  stat. 
13  Eliz.  c.  5,  protected  no  creditors  at  all.  Then,  the  conveyance  being 
void  as  against  creditors,  it  is  also  void  against  the  assignee  who  repre- 
sents them.  Under  stat.  1  G.  4,  c.  119,  s.  7,  the  assignee  has  two  funo* 
tions :  one  to  receive  the  effects  already  realized ;  the  other  to  realiae^ 

(a)  June  2d  and  4tli.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  WU^ 
liams,  Jb. 

{b)  1  Smith's  L.  C.  1 ;  8  Rep.  80  b.  And  see  note  B.  to  8.  C.  in  Mr.  Thomas's  editioa» 
p.  212. 
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by  suit  or  otherwise,  all  other  claims.  The  asrfgnees  are  "  parties 
grieved'*  by  the  fraud,  under  stat.  13  Eliz.  c.  5,  s.  3 ;  Butehery.  Harri- 
son,  4  B.  &  Ad.  129.  In  Shears  v.  Rogers,  3  B.  &  Ad.  362,  it  was  held 
that  a  conveyance  was  void  against  creditors,  the  effect  of  which  was  to 
disable  the  party  conveying  from  meeting  his  debts :  and  there  Lord 
Tenterden,  said,  '^  The  authorities  show  that  wherever  a  man  makes  a 
gift  of  goods  which  is  fraudulent,  and  void  as  against  creditors,  and  dies, 
he  is  considered  to  have  died  in  full  possession  with  respect  to  the  claim 
of  the  creditors,  and  the  goods  are  assets  in  the  hands  of  his  ex- 
ecutor." And,  further,  the  assignee  is  himself  presumed  to  be  a 
creditor.  Sect.  7  of  stati  1  G.  7,  c.  119,  clearly  treats  him  as  such. 
Whether  he  was  so  at  the  time  of  the  conveyance,  or  not  till  afterwards, 
is  immaterial.  (On  this  point,  he  referred  to  Hungerford  v.  Earle,  2  Vern. 
261,  Tarback  v.  Marhury,  2  Vern.  510,  Com.  Dig.  Covin,  (B  2,),  Walker  v. 
Burrows,  1  Atk.  93,  Kidney  v.  Coussmaker,  12  Ves.  186,  Richardson 
V.  SmalltDood,  Jac.  552.)  Further,  there  is  in  this  conveyance  a  con- 
tingent interest  limited  to  the  plaintiff;  and  the  assignee  has  clearly  a 
right  in  respect  of  such  interest.  In  Carpenter  v.  Marnell,  3  B.  &  P.  40, 
where  it  was  decided  that  the  assignees  of  a  bankrupt  payee  of  a  promis- 
sory note  could  not  sue,  the  bankrupt  appearing  to  hold  it  as  a  mere 
trustee.  Lord  Alvanlet  said,  "  If  indeed  they  h&d  possessed  the  most 
remote  possibility  of  interest,  or  if  they  could  state  any  thing  from  which 
a  benefit  to  the  creditors  would  result,  I  should  hold  that  the  action 
might  be  maintained."  And  this  was  taken  for  granted  in  Carvalho  v. 
Bum,  4  B.  &  Ad.  382,  393,  and  Burn  v.  Carvalho,  1  A.  &  E.  883, 
893.(a)  Then  this  is  a  defence  which  the  obligor  has  a  right  to  set  up : 
and  such  a  defence  may  be  r&ised  by  the  facts  shown  in  either  a  plea  or 
rejoinder.  It  will  be  contended  that  the  defendant  should  have  shown 
that  the  assignee  had  made  the  claim.  But  the  defence  rests  on  the 
fact  that  the  plaintiff's  right  is  gone.  It  is  true  that  in  Shears  v.  Rogers^ 
3  B.  &;  Ad.  370,  Littledale,  «T.,  said,  '^The  assignment  was  void  as  soon 
as  the  creditors  claimed  to  treat  it  as  such,  though  not  until  then." 
That  remark,  however,  applied  only  to  the  particular  case,  which  arose 
on  a  question,  whether  the  executor  of  the  debtor  had  assets  to  answer 
a  suit  by  creditors :  and  it  is  true  that  the  executor  could  not,  as  against 
the  creditors,  have  alleged  that  to  be  void  which  the  creditors  themselves 
had  chosen  to  treat  as  valid.  In  Hawes  v.  Leader,  Gro.  Jac.  270,  S.  G. 
Yelv.  196,  and  other  old  cases  it  had  been  established  that  the  executors 
of  the  debtor  could  not  set  up  his  fraud  against  a  creditor. 

It  will  be  contended  that  the  bond  does  not  fall  within  the  words  of 
Stat.  13  Eliz.  c.  5,  which,  in  its  terms  (s.  1),  relates  to  conveyances,  &c., 
*'  as  well  of  land  and  tenements  as  of  goods  and  chattels."  Under  sect. 
72  of  the  Bankrupt  Act,  6  G.  4,  c.  16,  debts  are  included  under  the 
words  ^'  goods  and  chattels'*  (and  this  enactment  is  taken  from  stat.  21 
Jac.  1,  c.  19,  s.  11,  which  comes  near  to  the  time  of  13  Eliz.) ;  Horn- 
blower  V.  Proud,  2  B.  &  Aid.  327,  1  Selw.  N.  P.  Bankrupt,  218,  (ed. 
10^,  Hz  parte  Vallance,  2  Deac.  Ga.  B.  354,  recognised  in  Humble  v. 
JUitchell,  11  A.  &  E.  205,  though  it  was  held  there  that  the  same  con- 
fitmction  could  not  be  applied  to  sect.  17  of  the  Statute  of  Frauds,  29 
C.  2,  c.  3. 

W.  H.  Watson,  contrit.     As  to  the  point  last  mentioned,  a  bond  is 
not  comprehended  in  the  words  '^  goods  and  chattels."     It  could  not,  at 
(a)  Se«  Bum  t.  CarwUho,  7  Sim.  109. 
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the  time  of  the  assignment  of  the  hond  (which  was  before  stat.  1  &  2 
Vict.  G.  110,  s.  12),  he  taken  under  a  fi.  fa.  or  a  levari  facias.    Now  tbe 
intention  of  stat.  13  Eliz.  c.  5,  was  to  prevent  debtors  from  alienating 
what  creditors  might  have  seized,  '^  to  delay,  hinder,  or  defraud  crediton 
and  others  of  their  just  and  lawful  actions,  suits,  debts,  accounts,  da- 
mages, penalties,  forfeitures,  heriots,  mortuaries  and  reliefs.''    Dundas  v. 
IhUens,  1  Ves.  jun.  196,  Chrogan  v.  Cooke^  2  Ball,  k  B.  230,  are  in 
point :  the  former  case  is  commented  upon  by  Lord  Eldon,  C,  in  Rider 
v.  Kidder^  10  Yes.  360,  868,  869 ;  where  he  discusses  the  question, 
whether  stock  in  the  funds  can  be  got  at  in  equity  ;  a  question  which, 
if  the  view  contended  for  on  the  other  side  be  correct,  could  not  be  ma- 
terial.    Equity  might,  perhaps,  order  a  reconveyance :  but  that  is  not 
the  question  on  this  record.     It  has  been  made  a  question  whether  copy- 
holds be  comprehended  in  stat.  13  Eliz.  c.  5 ;  Maihew9  v.  Feaver,  1  Cox, 
Ca.  Gh.  278,  though  the  statute  mentions  ^Mands  and  tenements  ;"  bat 
afterwards,  in  Doe  dem.  Tunstill  v.  Bottriell,  5  B.  &  Ad.  131,(a^  it  was 
held  that  the  words  'Mands,  tenements,  and  hereditaments,"  in  toe  later 
statute  against  fraudulent  conveyances,  27  Eliz.  c.  4,  did  comprehend 
copyholds.     In  each  case  the  test  applied  was,  whether  they  were  legally 
subject  to  debts.    [Littledale,  J.    The  bond  would  go  to  the  assignees 
under  the  Bankrupt  Act :  and,  so  far,  this  assignment  may  be  said  to 
defraud  creditors.^     Hombhwer  v.  Proud^  2  S.  &  Aid.  §27,  was  de- 
cided on  the  provision  respecting  apparent  ownership  in  bankruptcy, 
which  was  made  diverse  intuitu.     The  bankrupt  acts  give  the  assignee 
rights  over  every  species  of  property  ;  but  stat.  18  Eliz.  c.  6,  is  confined 
to  what  is  tangible. 

Assuming  a  bond  to  be  within  stat.  18  Eliz.  c.  5,  the  assignment  is 
not  void,  under  stat.  1  O.  4,  c.  119,  against  Strachan,  who  claims  through 
the  party  making  the  assignment.     Hawes  v.  Leader^  Cro.  Ja.  270,  S. 
C.  Yelv.  196,  cannot  be  distinguished.     The  assignee  Strachan  claims, 
not  by  the  direct  effect  of  stat.  1  G.  4,  c.  119,  itself,  but  the  assignment 
under  sect.  4  of  that  act,  and  the  subsequent  assignment  under  sect.  7 : 
sect.  17,  which  punishes  fraudulent  conveyances  by  imprisonment  of  the 
insolvent,  does  not  avoid  them :  that  was  not  done  till  stat.  7  G.  4,  c. 
67,  ss.  80,  82.     [Pattbson,  J.     Sect.  32  relates  only  to  conveyances 
to  or  for  creditors.]     Butcher  v.  Harri%on^  4  B.  &  Ad.  129,  was  not 
decided  under  stat.  1  G.  4,  c.  119 ;  and  this  question  as  to  the  effect  of 
the  Insolvent  Debtors*  Act  was  not  brought  before  the  Court :  it  seems 
to  have  been  assumed  that  the  assignee  was  a  "party  grieved,"  which 
he  will  be  if  he  be  a  creditor,  but  not  otherwise.     Here  it  is  not  alleged 
that  he  is  a  creditor :  and  it  is  not  necessary  that  he  should  be  so,  under 
stat.  1  G.  4,  c.  119.     Hepper  v.  Marshall,  2  Bing.  872,  S.  C.  9  B. 
Moore,  710,  shows  that,  under  this  act,  nothing  passes  to  the  assignee 
which  did  not  belong  to  the  insolvent  at  the  time  of  presenting  his  pe- 
tition.    It  is  argued  that  he  has  an  ultimate  contingent  interest :  but 
that  had  not  fallen  to  the  insolvent  when  the  petition  was  presented. 
Lord  Alvanlby's  remark  in  Carpenter  v.  Mamelly  3  B.  &  P.  40,  was 
only  an  obiter  dictum,  and  did  not  refer  to  contingencies,  properly  so 
called.     The  effect  of  Carvalho  v.  Burtiy  4  B.  &  Ad.  882,  and  Bum  v. 
Carvalho,  1  A.  &  E.  883,  is  merely  that  the  ownership  of  goods  is  not 
put  an  end  to,  as  against  the  assignee  of  a  bankrupt,  by  giving  a  security 
on  goods,  without  specifically  appropriating  a  certain  portion  of  them  to 
(a)  And  see  Doe  dem.  Bavtr$tock  t.  Rol/e,  8  A.  &  £.  660. 
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the  security.  Further,  the  record  here  should  have  snown  that  the  ere* 
ditors  had  claimed.  Lord  Thurlow's  observation  on  this  point,  in  Col- 
man  V.  OrokeTj  1  Ves.  jun.  160,  agrees  with  that  of  Littledale,  J.,  in 
Shears  v.  Rogers^  3  B.  &  Ad.  362,  370.  A  similar  opinion  was  ex- 
pressed in  Drayton  v.  Dale^  2  B.  &  C.  293,  after  verdict,  on  the  neces- 
sity of  showing  upon  the  record  a  claim  by  assignees  to  the  property 
acquired  by  a  bankrupt  after  bankruptcy. 

Cur.  adv.  vult 

In  Strachan  v.  Thomas^  the  plaintiff  was  the  assignee  of  the  provi- 
sional assignee,  under  James  Sims's  insolvency.  The  action  was  in  debt. 
The  first  count  was  on  the  bond  declared  on  in  Sims  v.  Thomas^  and  for 
similar  breaches.  The  second  count  was  on  the  indenture  of  9th  June, 
1817,  recited  in  the  indenture  of  30th  June,  1820,  (ante,  p.  269  (a)  ). 
The  declaration  set  out  the  indenture  of  June  9th  more  fully  than  it  was 
stated  in  that  of  June  30th ;  and  it  appeared  by  recital  in  the  former 
indenture  that  the  grantors  of  the  annuity  were  seised  of  the  land,  out 
of  which  the  annuity  was  declared  to  be  payable,  as  tenants  in  comimon 
in  fee  simple :  the  declaration  also  showed  a  joint  and  several  covenant, 
in  the  same  indenture,  by  the  grantors,  for  themselves,  their  beirs,  ex- 
ecutors, &c.,  with  James  Sims,  his  executors,  &c.,  to  pay  the  annuity 
during  their  lives  and  the  life  of  the  longest  liver,  or  until  the  redemp- 
tion thereof;  The  declaration  then  complained  of  nonpayment  of  arrears 
accruing  both  to  Sims  (before  his  petition)  and  Strachan. 

Plea  7,  to  the  second  count,  as  to  part  of  the  arrears,  that  the  said 
sums  did  not,  nor  did  either  of  them  or  any  part  thereof  become  due,  nor 
was  any  acknowledgement  of  the  said  sums,  or  either  of  them,  or  any 
part  thereof,  in  writing,  signed  by  the  defendant,,  or  any  person  by  whom 
the  same  or  any  part  thereof  was  payable,  or  by  the  agent  of  the  defend- 
ant or  of  any  such  person  as  last  aforesaid,  given  to  the  plaintiff  or  his- 
agent,  or  any  other  whatsoever,  within  six  years^  next  before  the  com<^ 
mencement  of  this  suit.     Verification. 

Demurrer ;  and  joinder. 

In  the  8th  plea,  to  tht  first  and  second  countts,  the  defendant  showed 
the  indenture  of  30th  June,  1820  (ant^,  p.  269) ;  and  concluded  that  the 
causes  of  action  did  not  become  vested  in  the  plaintiff. 

The  replication  set  out  on  oyer  the  indenture  of  30th  June,  1820, 
and  had  a  similar  conclusion  to  that  of  the  rejoinder  in  ^i972«  v..  Thomas^ 
(ant^,  p.  269.) 

Demurrer;  and  joinder. 

The  demurrers  were  argued  in  Trinity  term,  1840.(6) 

W.  JB.  Watson^  for  the  plaintiff.  As  to  the  demurrer  to  the  replica- 
tion to  the  eighth  plea.  Here  the  assignee,  on  behalf  of  the  creditors 
of  the  insolvent  debtor,  takes  the  objection  under  stat.  13  Eliz.  c.  5. 
The  objections,  therefore,  which  were  made  to  the  defence  in  Sims  v. 
Thomas,  as  to  the  want  of  right  in  the  obligor  himself  to  set  up  the 
defence,  and  the  absence  of  a  claim  by  the  creditors,  do  not  exist  here. 
If  the  Court  consider  that  in  Sims  v.  Thomas  the  defendant  must  fail  on 
those  objections,  but  must  succeed  as  to  the  other  points  made,  then  the 
plaintiff  must  succeed  upon  this  demurrer,  and  also  in  the  other  action ; 
although,  if  the  defendant  in  Sims  v.  Thomas  fails  aa  to  any  other  point, 
the  plaintiff  must  certainly  have  judgment  against  him  on  this  demurrer ; 

(a)  Se«  also  p.  278,  post. 

ib)  June  4th.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  WiUiama,  Js. 
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for,  as  to  all  but  the  objections  mentioned,  the  case  of  the  plaintiff  here 
is  identical  with  that  of  the  defendant  in  Sims  v.  Ttiomas.  Shears  r, 
.Rogers,  3  B.  &  Ad.  362,  and  Bethell  v.  Stanhope,  Cro.  Eliz.  810,  are 
authorities  for  the  plaintiff  here,  on  these  objections. 

The  demurrer  to  the  seventh  plea  raises  the  question  whether  the  limit- 
ations applicable  to  the  breaches  of  covenant  there  pleaded  to  be  twenty 
years  is  under  stat.  3  &  4  W.  4,  c.  42,  s.  3,  or  six  years,  under  stat.  3  & 
4  W.  4,  c.  27,  8.  42.  The  plaintiff  contends  for  the  former,  the  defend- 
ant for  the  latter.  If  the  words  of  stat.  3  &  4  W.  4,  c.  27,  s.  42,  "  ar- 
rears of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent,"  be  applicable  to  the  instalments 
payable  under  this  covenant,  they  are  at  any  rate  repealed  by  the  later 
statute,  3  &  4  W.  4,  c.  42,  s.  3,  which  gives  the  limitation  of  twenty 
years  to  "actions  of  debt  for  rent  upon  an  indenture  of  demise,"  or 
"  covenant  or  debt  upon  any  bond  or  other  specialty."     Paget  v.  Foley, 

2  New  Ca.  679,  is  conclusive  for  the  plaintiff,  and  indeed  goes  much  be- 
yond the  present  case  ;  for  there  the  action  was  covenant  for  rent  arrear, 
which  would  seem  to  fall  directly  within  the  words  of  stat.  8  &  4  W.  4, 
c.  27,  s.  42. 

Merivale,  contri.  As  to  the  demurrer  to  the  replication  to  the  eighth 
plea.  The  defendant  must  succeed  in  this  action,  or  the  defendant  must 
succeed  in  Sims  v.  Thomas.  The  latter  is  the  correct  view,  Stat.  13 
Eliz.  c.  5,  does  not  make  the  deed  void  merely  as  against  creditors.  The 
recital  in  sect.  1  shows  that  the  intention  was  to  avoid  transactions  devised 
"  to  delay,  hinder,  or  defraud  creditors  and  others  of  their  just  and  lawful 
actions."  Sect.  2  avoids  the  transactions  against  all  who  are  "  disturbed, 
hindered,  delayed,  or  defrauded."  This  includes  the  assignee  of  an 
insolvent  debtor:  and  the  obligor  is  not  entitled  to  pay  money  where  » 
transaction  has  taken  place  which  gives  the  insolvent  debtor's  assignee  a 
claim  to  it.  On  the  question  whether  the  bond  and  covenant  be  goods 
and  chattels  within  stat.  13  Eliz.  c.  5,  JSx  parte  Burbridge,  7  Deac.  Ca. 
B.  131,  shows  that  shares  in  an  insurance  company  may  be  "  goods  and 
chattels,"  under  sect.  72  of  stat.  6  G.  4,  c.  16? 

It  may  be  true  that,  in  the  case  of  bankruptcy,  unless  the  assignee 
claim,  the  bankrupt  will  often  be  entitled  to  the  property,  as  in  Drayton 
V.  Bale,  2  B.  &  C.  293.  But  an  insolvent  debtor's  assignee  is  not  at 
liberty  to  waive  his  claim. 

As  to  the  demurrer  to  the  seventh  plea.  The  deed  calls  the  property 
an  "annuity,  or  annual  sum,  or  yearly  rent-charge."     Sect.  1  of  stat. 

3  &  4  W.  4,  c.  27,  extends  the  word  "rent"  (which  is  used  in  sect.  42) 
to  "  all  annuities  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land."  But  the  rent  mentioned  in  sect.  3  of  stat.  3  &4  W. 
4,  c.  42,  IS  "rent  upon  an  indenture  of  demise."  It  must  be  admitted 
that  the  other  words  in  this  section,  "  all  actions  of  covenant  or  debt 
upon  any  bond  or  other  specialty,"  would  seem  to  comprehend  the  pre- 
sent action.  But  the  provisions  in  c.  27  are  distinct ;  that  in  c.  42,  is 
more  vague  and  general.  "A  latter  statute  in  the  affirmative  shall  not 
take  away  a  former  act :  and  eo  potius  if  the  former  be  particular  and 
the  latter  general;"  Gregory's  Case,  6  Rep.  19  b.  The  limitations  to 
the  rule  that  later  statutes  repeal  earlier  ones  are  given  in  Foster's  Ca^e^ 
11  Rep.  56  b,  62  b,  63  a,  in  2  Dwarris  on  Statutes,  674,  and  in  the  argu- 
ment of  Bosanquet,  Serjt.,  in  Rex  v.  Fauntleroy,  2  Bing.  413,  425. 
Affirmative  words  in  a  later  statute  do  not  repeal  provisions  in  an  earlier 
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statute  which  can  consist  with  them.  In  Paget  v.  Foley ^  2  New  Ca. 
679y  the  action  was  on  an  indenture  of  demise,  which  is  expressly  men- 
tioned in  c.  42,  but  not  in  c.  27.  And  Tindal,  C.  J.,  suggests  a  distinc- 
tion between  rents  that  are  a  charge  on  the  land  and  conventional  rents, 
which  distinction,  if  adopted,  would  show  that  the  statute  applicable  here 
is  c.  27. 

WaUan  was  heard  in  reply. 

Ckir.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  in  both 
cases. 


SIMS  against  THOMAS.— p.  550. 

After  stating  the  pleadings  and  verdict,  his  Lordship  proceeded  as 
follows. 

The  plaintiff  has  applied  to  have  judgment  entered  for  him  notwith-  ^ 
standing  the  finding  of  the  jury  above  stated :  and  he  contends  that 
the  rejoinder  is  no  answer  in  point  of  law  to  the  replication. 

Before  we  consider  the  effect  of  the  rejoinder,  it  will  be  necessary  to 
see  whether  there  be  any  defect  on  either  side  in  the  previous  plead- 
ings. 

The  plea  states  that  the  plaintiff  was  discharged  under  the  Insolvent 
Act  of  1  G.  4,  c.  119,  and  that  all  his  real  and  personal  estate,  and  the 
cause  of  action  mentioned  in  the  declaration,  and  the  right  and  interest 
of  Sims  under  the  same,  became  vested  in  Robert  Strachan,  his  assignee 
under  the  Insolvent  Debtors*  Act. 

This  plea  is  a  sufficient  answer  to  the  declaration :  for  the  fourth  sec- 
tion of  the  act  directs  the  insolvent  to  make  a  conveyance  of  all  his  real 
and  personal  estate  to  the  provisional  assignee,  so  as  to  vest  all  such 
real  and  personal  estate  in  such  provisional  assignee,  subject  to  a  proviso 
which  does  not  *  apply  to  this  question.  And  then  the  seventh  section 
directs  the  provisional  assignee  to  assign  the  real  and  personal  property 
so  vested  in  him  to  the  full  assignee  (if  we  may  use  the  term) ;  and  such 
assignee  is,  by  the  same  seventh  section,  empowered  to  sue  in  his  own 
name  for  the  recovery,  obtaining,  and  enforcing  any  estate,  effects,  or 
rights  of  the  insolvent. 

The  replication  to  this  shows  that,  by  the  indenture  above  stated,  Sims 
had,  before  his  discharge  under  the  Insolvent  Act,  assigned  his  interest 
in  this  bond  to  the  trustees  therein  mentioned,  for  the  benefit  of  his  wife 
and  family ;  and  that  therefore  he  had  no  longer  any  beneficial  interest 
in  it:  and,  as  the  Insolvent  Act  above  stated  directs  that  the  estate  and 
effects  of  the  insolvent  shall  be  assigned  to  the  assignee  in  trust  for  the 
benefit  of  the  assignee  and  the  rest  of  the  creditors,  if  no  benefit  can 
arise  to  the  creditors  from  the  bond  in  question  on  account  of  all  the 
beneficial  interest  in  it  having  been  already  disposed  of,  that  bond  cannot 
be  the  subject  of  assignment  under  this  Insolvent  Act.  And  that  there- 
fore the  assignee  could  not  sue  in  his  own  name  for  the  recovery  of  the 
money  under  the  bond. 

This  replication,  then,  we  are  of  opinion,  contains  a  sufficient  answer 
to  the  plea. 

The  rejoinder  then  craves  oyer  of  the  deed,  stated  in  the  replication, 
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for  assigning  the  bond ;  and  that  deed  is  set  out.  And  bv  that  it  appean 
that  the  bond  was  assigned  to  the  trustees,  to  make  a  provision  for  the 
wife  and  family  of  Sims,  and  that  the  interest  in  the  bond  was  wholly 
taken  out  of  Sims  from  the  time  of  the  assignment,  except  that,  in  the 
contingency  of  the  death  of  his  wife  and  children  and  grandchildren, 
tiiere  was  a  resulting  trust  to  Sims  himself.  The  rejoinder  then  states 
that,  before  making  the  indenture  of  assignment,  Sims  was  indebted  to 
divers  persons  in  divers  large  sums  of  money,  to  wit,  sums  amounting  to 
3000Z.,  which  remained  due  and  unpaid  from  thence  until  and  at  the 
time  of  his  discharge  under  the  Insolvent  Act,  and  which  remain  still 
unpaid.  And  then  the  rejoinder  further  states  that  the  indenture  of 
assignment  was  made  and  executed  without  consideration,  and  to  the  end. 
intent,  and  purpose  to  delay,  hinder,  and  defraud  the  said  creditors  of  the 
said  Sims  of  their  just  and  lawful  debts  ;  wherefore  the  said  indenture  of 
assignment,  as  against  the  said  Robert  Strachan,  the  assignee  t)f  the  in- 
solvent, was  and  is  void,  frustrate,  and  of  none  effect. 

Now,  if  this  indenture  of  assignment  be  void  and  of  none  effect  as 
against  Strachan,  the  assignee  of  the  insolvent  Sims,  the  replication  falls 
to  the  ground,  and  the  plea  is  therefore  set  up ;  and  the  defendant  would 
be  entitled  to  judgment.  The  surrejoinder  alleges  that  the  indenture  of 
assignment  was  executed  for  consideration,  and  without  the  end,  intent, 
'  or  purpose  to  delay,  hinder,  or  defraud  any  creditors  of  Sims  of  their 
just  and  lawful  debts. 

Issue  is  joined  upon  this  surrejoinder ;  and  that  issue  is  found  for  the 
defendant ;  thereby  affirming  the  rejoinder,  as  far  as  the  ksne  in  fact  to 
the  fraud  is  concerned. 

Several  objections  were  made  to  the  rejoinder :  but  we  do  not  think  it 
necessary  to  consider  the  whole  of  them,  as  we  think  there  is  one  ques- 
tion which  will  decide  the  validity  of  it :  and  that  is,  whether  the  bond 
and  grant  of  an  annuity  stated  in  the  pleadings  are  goods  and  chattels 
within  the  meaning  of  stat.  13  Eliz.  c.  5.  If  they  are  not  goods  and 
chattels  within  the  meaning  of  that  act  of  parliament,  this  indenture  of 
assignment  cannot  be  void  as  against  creditors  by  the  operation  of  that 
act ;  and,  if  it  be  not  void  under  the  act,  there  is  nothing  else  to  make 
it  void  against  creditors. 

It  is  not  void  against  Sims  himself;  and  there  is  no  provision  in  stat. 
1  G.  4,  c.  119,  which  was  the  Insolvent  Act  in  operation  at  the  time  of 
the  indenture  of  assignment,  to  make  it  void  as  against  creditors.  Any 
provisions  made  under  other  subsequent  Insolvent  Acts  (even  if  thej 
applied  to  a  case  similarly  circumstanced)  could  not  affect  this  case ;  and 
it  is  not  a  question  whether  it  would  be  void  under  the  bankrupt  laws,  as 
this  is  only  a  question  whether  it  be  void  as  against  the  assignee  and 
creditors  under  this  Insolvent  Act. 

There  are  a  great  many  cases  as  to  what  the  words  goods  and  chatteh 
extend  to ;  and  some  of  them  turn  upon  somewhat  refined  distinctions. 
But  it  is  not  necessary  now  to  consider  whether  those  words,  without  fur- 
ther explanation  and  statement  of  the  circumstances  attending  them, 
would  pass  bonds  or  not ;  the  question  is  whether  they  are  goods  and 
chattels  within  the  meaning  of  stat.  13  Eliz.  c.  5. 

In  Mathews  v.  Feaver^  1  Cox,  278,  where  a  question  arose  as  to  the 
assignment  of  copyhold  premises,  the  Master  of  the  Rolls,  Sir  Lloyd 
Kbnyon,  afterwards  Lord  Kenyon,  says,  *'  I  am  not  satisfied  as  to  the 
nature  or  the  value  of  the  copyhold  premises,  which,  generally  speaking, 
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are  not  subject  to  debts,  and  therefore  the  assignment  of  them  can  never 
be  fraudulent  against  creditors."  In  Dunda^  v.  Butens,  1  Ves.  jun.  196, 
which  arose  on  an  assignment  of  stock,  the  Lord  Chancellor,  Lord  Thur- 
Low,  says,  "Is  there  any  case,  where  a  man  having  stock  in  his  own 
name  has  been  sued  for  the  purpose  of  having  it  applied  to  satisfy  cre- 
ditors ?  Those  things,  such  as  stock,  debts,  &c.,^  being  choses  in  action  are 
not  liable.  They  could  not  be  taken  upon  a  levari  facias."  In  Rider 
V.  Kidder  J  10  Ves.  360,  which  was  a  case  of  transfer  of  stock,  the  Lord 
Chancellor,  Lord  Eldon,  appears  to  have  been  of  opinion  that  stock  was 
not  within  the  statute  of  Elizabeth,  and  assents  to  the  opinion  of  Lord 
Thwilow  in  Dunda»  v.  Dutens,  1  Ves.  jun.  196 ;  though,  under  the  pecu- 
liar circumstances  of  the  case,  he  afterwards  appears  to  have  allowed  the 
transfer  to  be  made.(a) 

We  therefore  think  that  it  is  only  such  things  as  may  be  taken  in  ex- 
ecution that  are  affected  by  the  statute  of  Elizabeth.  Bonds,  indeed,  are 
now  liable  to  be  taken  in  execution  ;(b)  but  they  were  not  so  at  the  time 
of  the  making  the  indenture  of  assignment. 

Considering,  then,  that  we  are  of  opinion  that  the  stat.  13  Eliz.  c.  5, 
only  extends  to  the  assignment  of  such  effects  as  are  liable  to  be  taken 
in  execution,  the  greater  part  of  the  grounds  of  argument  taken  on  the 
part  of  the  defendant  fall  to  the  ground  ;  and  it  is  only  material  to  con- 
sider one  of  the  points,  viz. :  that  it  is  urged  that,  inasmuch  as  it  ap- 
pears, on  the  face  of  the  indenture  of  assignment,  that  there  was  a  con- 
tingent interest  in  Sims  the  insolvent  in  the  bond  and  grant  of  the  an- 
nuity, as  appears  on  the  deed  of  assignment,  and  that  it  would  revert 
and  become  vested  in  him  on  the  death  of  his  wife  and  children,  and 
grandchildren,  that  therefore  the  assignee  of  Sims,  the  insolvent,  takes 
s<imething ;  and  that,  in  that  respect,  the  assignee  has  some  benefitu.l 
interest  as  well  as  the  legal  interest. 

The  assignee  has  certainly  a  contingent  beneficial  interest :  and,  when 
that  comes  to  be  vested,  he  will  be  the  proper  person  to  sue :  but  he  has 
no  beneficial  interest  till  that  event  arises  ;  and  he  has  none  in  the 
mean  time :  and,  as  nothing  passes  to  the  assignee  unless  he  has  a  bene- 
ficial interest,  he  has  no  right  of  action,  and  cannot  sue  for  the  arrears 
of  the  annuity  while  his  interest  is  merely  contingent.  The  contingent 
interest  here  is  very  remote :  but  that  makes  no  difference  :  it  must  be 
judged  of  in  the  same  way  as  if  the  interest  of  Sims  had  depended  upon 
a  single  life,  or  had  even  been  certain  as  depending  on  a  term  for  years 
certain. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  the  rule  must  be 
made  absolute  to  enter  judgment  for  the  plaintiff  notwithstanding  the 
vwrdict  found  for  the  defendant. 

Rule  absolute. 


STBACHAN  against  THOMAS.— p.  556. 

After  stating  the  pleadings,  hi»  Lordship  proceeded  as  follows. 
Ab  £eur  as  relates  to  the  pleadings  arising  out  of  the  eighth  plea,  thev 
Are  the  same  as  those  in  the  former  case  of  Sims  v.  Thomas^  but  with 

(a;  10  Yes.  p.  870,  note  (50),  2d  ed.     See  Rider  ▼.  Kidder,  12  Yei.  202,  13  Yes.  123. 
<6)  Stat  lk2  Yiet  e.  110,  i.  12. 
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this  difference,  that  the  parties  are  reversed  ;  and,  whereas,  in  the  other 
cause,  the  action  iiras  brought  in  the  name  of  Sims,  and  the  defendant 
set  up  the  right  of  Strachan,  the  assignee  of  the  insolvent,  and  the 
plaintiff  then  showed  an  assignment  of  the  bond  to  trustees  for  the  b€n^ 
fit  of  the  family  of  Sims,  and  the  defendant  rejoined  that  the  indenture 
of  assignment  was  void  as. against  the  creditors,  and  therefore  bad;  so, 
here,  the  declaration  is  by  Strachan,  and  the  plea  shows  the  indenture 
of  assignment  to  the  trustees  ;  and  the  replication,  after  craving  oyer, 
sets  it  out,  and  states  the  circumstances  attending  it,  and  that  it  is  Toid 
as  against  Strachan,  the  assignee  of  Sims. 

The  order  of  pleadings  is  therefore  the  reverse  of  what  they  were  in-the 
former  case.  And,  as  we  give  judgment  for  the  plaintiff  in  the  former  case, 
now,  upon  the  reversed  pleadings,  we  give  judgment  for  the  defendant. 

But  then  a  question  arises  on  the  seventh  plea  of  the  statute  of  limit- 
ations of  six  years. 

The  defendant  relies  on  stat.  3  &  4  W.  4,  c.  27,  s.  42,  which  gives  a 
limitation  of  six  years  in  the  cases  there  mentioned.  The  words  of  the 
act  are,  "  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect 
of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  in- 
terest, shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have  become  due,  or  next 
after  an  acknowledgment,"  or  other  circumstances  mentioned  in  the  act 

The  plaintiff,  on  the  other  hand,  relies  on  stat.  3  &  4  W.  4,  c.  42,  a.  3,  the 
words  of  which  are, "  That  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty, 
and  all  actions  of  debt  or  scire  facias  upon  any  recognisance,"  shall  be 
brought  "  within  twenty  years  after  the  cause  of  such  actions  or  suits." 

The  second  count  states  an  indenture  of  9th  June,  1817,  between  B. 
B.  Thomas,  J.  H.  C.  Thomas,  and  the  defendant,  of  the  first  part,  the 
said  James  Sims  of  the  second  part,  and  other  persons  of  the  third  and 
fourth  parts,  which  recites  that  Sims  had  contracted  and  agreed  for  the 
purchase  of  an  annuity  of  150Z.,  a  year,  and  that  the  parties  of  the  first 
part  had  given  a  bond  to  Sims  in  the  penalty  of  8000?.,  conditioned  for 
the  payment  of  the  annuity,  and  reciting  that  the  parties  of  the  first 
part  were  seised  of  certain  lands  or  tenements  in  common,  and  had  con- 
sented and  agreed,  as  a  further  and  collateral  security  for  the  parent 
of  the  annuity,  to  make  and  execute  to  Sims  and  his  trustees  that  mden- 
ture  of  grant  and  demise,  the  parties  of  the  first  part  did  freely  and 
clearly  give,  grant,  and  confirm  unto  Sims  one  annuity,  or  annual  sum, 
or  yearly  rent  charge  of  150Z.,  to  be  yearly  issuing  out  of  the  farms  and 
lands  mentioned  in  the  indenture.  And  the  parties  of  the  first  part  did, 
by  the  said  indenture,  jointly  and  severally  covenant,  promise,  grant, 
and  agree,  to  and  with  Sims,  that  they  would  pay  to  Sims  the  said  an- 
nuity, annual  sum,  or  rent  charge  of  150/.,  at  the  times  therein  men- 
tioned. And  then  the  declaration  alleges  a  breach  of  covenant,  in  not 
paying  the  arrears  of  the  annuity,  part  of  which  occurred  in  the  lifetime 
of  Sims,  and  other  part  after  his  death. 

And  the  question  is,  whether,  upon  the  construction  of  these  two  acts 
of  parliament,  the  period  of  limitation  for  bringing  the  action  is  six 
years  or  twenty  years. 

The  plaintiff  relied  on  the  case  of  Paget  v.  Foley^  2  New  Ca  679,  as 
in  point.     The  defendant  contended  that  the  circumstances  of  the  case 
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were  different  from  the  present ;  and,  besides  that,  he  contended  upon 
the  general  rules  as  to  the  construction  of  statutes  in  some  measure  ap- 
parently conflicting,  that  stat.  8  &  4  W.  4,  c.  27,  s.  42,  giving  a  period 
of  six  years,  must  prevail,  and  not  stat  3  &  4  W.  4,  c.  42,  s.  3,  giving  a 
period  of  twenty  years'  limitation. 

We  do  not  think  it  necessary  to  enter  into  the  discussion  on  those  points, 
because  the  Court  of  Common  Pleas  have,  in  the  before  mentioned  case 
of  Paget  v.  Folty^  2  New  Ca.  679,  decided  that,  if  covenant  be  brought 
on  an  indenture  of  demise,  the  period  of  limitation  is  twentv  years ;  and 
we  entirely  concur  with  the  Court  of  Common  Pleas  in  that  decision. 
The  present  is  not  the  usual  case  of  reservation  of  rent  upon  a  lease ; 
and  so  far  it  is  not  properly  an  indenture  of  demise  :  it  is  a  rent  charge, 
and,  as  such,  falls  within  sect.  42  of  c.  27.  But,  notwithstanding  that, 
we  are  of  opinion  that  it  falls  within  the  third  section  of  c.  42,  as  being 
an  action  of  covenant  on  a  specialty. 

We  are  therefore  of  opinion  that  the  seventh  plea  is  bad ;  and  on  that 
there  must  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurrer  to  the  seventh 
plea. 

Judgment  for  defendant   on  the  demurrer  to   the 
replication  to  the  eighth  plea. 


The  QUEEN  against  KELK.— p.  669. 

Bj  Btatnte  (41  G.  8  (U.  K.)  o.  cxxxri.,  local  and  personal,  public),  commissionen  for  exe- 
cuting the  act  were  to  be  nominated  and  appointed  by  the  proprietors  of  lands  to  which 
the  statute  related ;  and  persons  authorized  and  empowered  by  note  in  writing,  signed 
by  proprietors,  might  act  in  the  nomination  and  appointment  on  behalf  of  such  pro- 
prietors. Certain  proprietors  signed  a  note  in  writing,  stating  that  they  did  "  by  this 
note  in  writing,  under  our  hands  and  in  pursuance  of  &e  statute,"  &c.,  "  authorize  and 
empower"  four  parties  named,  **  and  any  one  of  them,  to  act  for  us  in  the  nomination 
and  appointment  of  a  special  commissioner."  The  instrument  contained  no  direction 
to  vote  for  any  particular  person.  Htld,  that  it  required  a  stamp,  by  stat  66  G.  8,  c. 
184,  sched.  part  1,  under  one  of  the  titles.  Letter  or  Power  of  Attorney^  9Jid  Procura- 
tion :  and  that,  for  want  of  the  stamp,  no  yalid  Tote  could  be  given  by  any  of  the  par- 
ties named  in  the  instrument 

On  such  a*  question,  the  Court  look  to  the  instrument  alone,  and  do  not  inquire  whether 
directions  were  given,  dehors  the  instrument,  to  Tote  in  a  particular  way. 

Qtutre,  whether  such  directions,  if  contained  in  the  instrument  itself,  would  exempt  it 
from  a  stamp? 

Mandamus  to  swear  in  George  Clark,  as  a  commissioner  under  certain 
acts  of  parliament.  Return,  that  Clark  was  not  duly  elected.  Traverse 
of  the  return. 

On  the  trial,  before  Bosanqubt,  J.,  at  the  Nottingham  Spring  assizes 
1839,  a  verdict  was  found  for  the  Crown,  subject  to  the  opinion  of  the 
Court  upon  a  special  case. 

The  case  set  forth  certain  parts  of  stat.  36  G.  3,  c.  99,(a)  and  of  stat. 
41  G.  3,  (U.  K.^  c.  cxxxvi.,  local  and  personal,  public.(6)  6y  the  former 
act,  three  commissioners  were  appointed  for  putting  the  act  into  execu- 
tion.    By  the  latter,  it  was  enacted  that  three  special  commissioners 

(a)  "  For  the  more  effectually  embanking,  draining,  preserring,  and  improring  certain 
low  lands  and  grounds,  lying  and  being  in  the  seyeral  parishes  or  townships  of  Everton, 
Scaftworth  Grindley  on  the  Hill,  Misterton,  and  Walkeringham,  in  the  county  of  Not- 
ItBgham." 

(6)  "  Foi  altering  and  and  amending  an  act,  passed,"  &c.  (the  former  act). 
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should  be  nominated  and  appointed  by  the  respective  proprietors  of  lands 
and  grounds  in  certain  townships  respectively ;  and  that  it  should  be 
lawful  for  the  known  agent  or  agents,  for  the  time  being,  of  each  and 
every  proprietor  entitled  to  vote  in  the  election  of  any  original  or  special 
commissioner,  or  for  any  other  person  or  persons  authorized  and  em- 
powered by  any  note  in  writing,  signed  by  such  proprietor  or  proprietors, 
to  act  in  the  nomination  and  appointment  of  such  commissioner,  as  fully 
and  eifectually  as  if  such  proprietor  or  proprietors,  in  whose  behalf  he 
or  they  should  or  might  act,  was  or  were  present  at  any  meeting  or  meet* 
ings  to  be  holden  for  that  purpose. 

Among  the  proprietors  of  the  lands  and  grounds  included  in  the  acts 
were  certain  parties,  named,  in  the  assessments  relating  thereto,  taken 
under  the  acts,  as.  The  trustees  of  the  estate  of  Thomas  Magnus^  de- 
ceased. In  May  1838,  a  special  commissioner  for  the  townships  of  Ever- 
ton  and  Scaftworth,  which  comprehended  the  estate  of  Thomas  Magnus, 
detjeased,  became  incapable  of  acting,  under  the  provisions  of  stat.  53  G. 
3,  c.  clx.  (local  and  personal,  public  (a) ).  On  9th  May,  1838,  a  meeting 
was  held  to  elect  a  new  special  commissioner.  Clark  was  a  candidate, 
and  was  duly  elected,  if  a  vote  given  for  him  by  T.  F.  A.  Burnaby,  on 
behalf  of  the  trustees  of  Magnus's  estate,  was  a  good  vote ;  but  not  other- 
wise. The  case  stated  a  series  of  transactions  respecting  the  estate, 
including  certain  proceedings  in  Chancery,  under  which  a  question  arose 
(and  this  was  one  of  the  disputed  points  at  the  trial),  whether,  with  refer- 
ence to  the  language  in  the  acts  above  mentioned,  and  to  that  of  the 
Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  ss.  71,  72,  73,  74,  the 
parties  actually  appointing  Burnaby  were  entitled  to  do  so  as  proprietors 
of  the  lands  and  grounds  including  the  estate.  The  judgment  of  the 
Court  having  been  grounded  on  another  point,  it  becomes  unnecessary 
to  state  the  facts  relating  to  this  question.  The  parties  actually  appoint- 
ing Burnaby  were  the  mayor  of  the  borough  of  Newark,  and  the  near 
and  three  of  the  four  churchwardens  of  if  ewark,  by  one  instrument ; 
and  seven  out  of  thirteen  trustees  appointed  by  the  town  council  of  New- 
ark to  act  in  the  nomination  and  appointment  of  commissioner,  by  another 
instrument.  Both  these  appointments  were  in  writing,  and  were  dated 
5th  May,  1838  :  and  each  of  th^m  was  as  follows. 

"  We,  the  undersigned,  being  the  major  part  of  the  trustees  of  the 
estate  of  Thomas  Magnus,  deceased,  lying  and  being  in  the  parish  of 
Everton,  in  the  county  of  Nottingham,  do,  by  this  note  in  writing  under 
our  hands,  and  in  pursuance  of  the  statute  in  this  behalf  made  and  pro- 
vided, authorize  and  empower  Thomas  Fowke,  Andrew  Burnaby,  John 
Bass  Oliver,  and  Joseph  Phipps  Townsend,  all  of  Newark-upon-Trent, 
in  the  said  county  of  Nottingham,  gentlemen,  and  any  one  of  them,  to 
act  for  us  in  the  nomination  and  appointment  of  a  special  commissioner 
for  the  townships  of  Everton  and  Scaftworth,  at  a  meeting  appointed  to 
be  holden  the  9th  day  of  May  instant,  at  the  house,"  &c.,**for  the  pur- 
pose of  appointing  a  special  commissioner  for  the  said  townships  in  the 
room  of  Mr.  Francis  Raynes,  who  has  become  incapable  to  act.  Witness 
our  hands  this  5th  day  of  May,  1888." 

Then  followed  the  signatures. 

It  appeared  from  the  case  that,  at  a  meeting  at  which  the  first  men- 
tionofl  appointment  of  Burnaby  was  made,  the  parties  appointing  resolved 

(tf)  "  For  enlarging  the  powers  of  two  acts  of  his  present  magesty,  for,"  &c.  (the  two 
former  acts;. 
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that  Clark  was  the  most  eligible  candidate,  and  that  Bnrnaby  should  be 
authorised  to  attend  and  record  his  vote  on  behalf  of  the  trustees  in 
favour  of  Clark. 

Neither  document  was  stamped. 

The  question  was,  whether  Bumaby^s  vote  was  good. 

The  case  was  argued  in  Trinity  term,  1840.  (a) 

Whitehunt  for  the  Crown.  The  appointment  required  no  stamp. 
The  authority  given  to  Burnaby  was,  not  to  act  generally  as  attorney 
for  the  parties,  but  to  vote  for  a  particular  person.  Nothing  in  stat.  55 
6.  3,  c.  184,  comprehends  this.  In  the  schedule,  part  1,  are  'better,  or 
power  of  attorney,  made  by  any  petty  officer,"  &c. ;  "letter  of  attorney 
for  the  sale,"  &c.,  of  dividends,  &c. ;  "letter  or  power  of  attorney,  of 
any  other  kind,  or  commission  or  factory  in  the  nature  thereof."  This 
cannot  apply  to  a  mere  proxy  given  to  be  us^d  in  a  particular  way.  A 
paper  authorizing  A.  to  sell  certain  property,  and  thereout  pay  rent  and 
expenses,  and  his  own  commission,  signed  by  B.,  does  not  require  any 
stamp ;  per  Lord  Tenterden,  in  Oase  v.  Barnard :  {b)  such  a  paper, 
however,  resembles  a  power  of  attorney  much  more  nearly  than  the  pre- 
sent. The  question  as  to  stamping  a  proxy  was  raised  in  The  Monmouth" 
$hire  Canal  Company  v.  Kendall^  4  B.  &  Aid.  453,  but  not  decided. 

WaddingUniy  contrst.  The  words  in  the  schedule,  which  have  been 
referred  to,  apply  to  such  an  instrument  as  this  ;  and  a  stamp  was  there- 
fore necessary.  The  schedule  also  contains  the  head  ^^  Procurationy 
deed,  or  other  instrument  of."  The  word  procurator  appears  to  be  used 
by  Cicero  {e)  as  equivalent  to  alieni  juris  vieariuSy  and  to  tu4>  prcepositus 
negotio.  No  stress  can  be  laid  on  the  resolution  that  Burnaby  was  to 
vote  for  Clark :  the  paper  itself  gives  a  general  authority  to  vote  as  the 
party  thinks  right.  Indeed  it  does  not  appear  that  Burnaby  knew  of 
the  resolution.     Case  v.  Barnard  (e)  was  only  a  decision  at  Nisi  Prius. 

Whitehur^  in  reply.  The  argument  for  the  defendant,  if  valid,  wpuld 
show  that  a  warrant  of  distress,  a  retainer  of  counsel,  or  a  proxy  to  vote 
in  the  house  of  Lords,  required  a  stamp. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation  (June  24th),  delivered  the  judg- 
ment of  the  Court. 

Two  questions  arise  in  this  case. 

First,  what  construction  ought  to  be  put  upon  the  words  "  proprietors 
of  lands  and  grounds"  in  the  two  acts  of  parliament  referred  to  in  the 
case.  If  those  words  necessarily  mean  "the  persons  who  have  the  legal 
estate  in  the  lands  and  grounds,"  the  vote  given  by  Mr.  Burnaby  for 
Mr.  Clark  is  clearly  bad.  The  legal  estate  appears,  beyond  any  reason- 
able doubt,  to  have  been  in  the  corporation  of  Newark  at  the  time  of 
the  passing  stat.  5  &  6  W.  4,  c.  76,  and  in  them  solely :  but  they  held 
it  as  trustees.  Their  estate  ceased  on  the  1st  August,  1886,  by  virtue 
of  the  seventy-first  section  of  the  act ;  and,  as  trustees  were  appointed 
by  the  Lord  Chancellor  under  that  section,  the  legal  estate,  if  not  in 
abeyance  altogether,  would  be  in  them :  but  Mr.  Burnaby  had  no  au- 
thority to  vote  either  from  the  corporation  or  those  trustees.  If,  how- 
ever, the  words  "proprietors  of  lands' and  grounds"  can  be  construed, 

{a)  June  3d.     Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Ja. 
{b)  Ouildhall,  January  8th,  1827.     Note  {q)  to  2  Chitty  on  Statutes,  995. 
(e)  Pro  CtechUk,  20  (57.  08). 
(</)  Note  {q)  to  2  Chitty  on  Statutes,  995. 
VOL.  XL.  36  B  2 
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in  a  popular  sense,  to  mean  ^Hhose  Vfho  have  the  control  over  and 
management  of  the  lands  and  grounds,  and  receive  and  dispose  of  the 
rents  and  profits,  and  are  assessed  and  charged  under  the  act,"  then  the 
mayor,  vicar,  senior  alderman,  and  churchwardens,  or  the  trustees  ap- 
pointed by  the  town  council  under  the  seventy-third  section  of  the 
Municipal  Corporation  Act,  are  the  proprietors :  and  Mr.  Burnaby  had 
authority  to  vote  from  both  those  bodies  ;  and  his  vote  would  be  good. 

The  second  question  is,  whether  the  authority  under  which  Mr.  Bur- 
naby acted  required  a  stamp.  The  act  41  G.  3,  (U.  K.)  c.  cxxxvi.,  em- 
powers an  agent,  authorized  by  the  proprietor  by  a  note  in  writing,  signed 
by  him,  to  vote :  the  stamp  act  requires  that  all  letters  of  attorney,  and 
every  deed  or  other  instrument  of  procuration,  should  be  stamped. 

This  question  was  raised  in  the  case  of  The  Monmouthshire  Carud 
Company  v.  Kendall^  4  B.  &  Aid.  468,  but  was  not  determined ;  the 
Court  holding  that  the  parties  were  not  at  liberty  to  dispute  it  under  the 
circumstances.  In  the  present  case  the  party  is  clearly  entitled  to  take 
the  objection.  It  was  argued  that  no  stamp  was  necessary,  because  the 
authority  gave  no  discretion  to  Mr.  Burnaby  in  voting :  but  this  argu- 
ment, supposing  it  to  have  any  weight,  is  not  founded  in  fact :  for,  on 
referring  to  the  instrument,  we  find  no  restriction,  nor  does  it  state  for 
whom  Mr.  Burnaby  was  to  vote  :  it  simply  authorizes  him  to  act  for  the 
persons  signing  it  in  the  nomination  and  appointment  of  a  commissioner. 
He  might  have  voted  for  any  candidate  he  chose.  As,  therefore,  Mr. 
Burnaby  was  by  the  instrument  in  question  substituted  for  the  proprie- 
tors signing,  and  appointed  to  act  for  them,  we  do  not  see  how  it  is  pos- 
sible to  deny  that  the  writing  by  which  he  was  so  appointed  is  either  a 
letter  of  attorney  or  an  instrument  of  procuration  :  and,  however  unwil- 
ling to  yield  to  an  objection  of  the  sort,  we  feel  ourselves  bound  to  hold 
that  the  authority  was  bad,  and  the  vote  bad. 

Consequently  it  is  unnecessary  for  us  to  express  any  opinion  upon 
the  first  point :  and  the  verdict  must  be  entered  for  the  defendant. 

Verdict  to  be  entered  for  defendant. 


DOE  on  the  demise  of  JAMES   HAMILTON,  D.  D.,  and  MART 
ANN,  his  Wife,  against  DANIEL  CLIFT.— p.  666. 

If  the  custom  of  a  manor  be  that  the  customary  tenements  are  held  to  a  tenant  and  his 
heirs,  and,  when  a  tenant  dies  seined  leaving  sisters  only,  go  wholly  to  the  eldest  sister 
in  exclusion  of  the  other  sisters,  or,  if  such  eldest  sister  die  during  the  life  of  such 
tenant,  to  her  heir  ki  exclusion  o:  her  younger  sisters :  there,  if  the  heir  of  a  tenant 
who  had  been  admitted  and  died  seised  enter,  but  die  without  being  admitted,  he 
ncTertheless  dies  seised,  and  the  custom  attaches  in  respect  of  his  sisters. 

But,  if  the  customary  estate  be,  not  a  customary  estate  of  inheritance,  to  which  the  tenant 
is  admitted  to  hold  to  him  and  his  heirs,  but  one  to  which  he  is  admitted  to  hold  during 
the  joint  liyes  of  himself  and  the  lord,  with  a  tenant-right  of  renewal  binding  the  lord 
to  admit  the  customary  heir  of  a  tenant :  there,  if  the  customary  heir  be  not  admitted 
in  his  lifetime,  though  he  enter,  he  has  no  estate,  and  does  not  die  seised ;  and  the  cus- 
tom does  not  attach. 

It  makes  no  difference,  as  to  this,  that  the  tenements  are  derisable  by  the  custom  of  the 
manor. 

Ejectment  to  recover  an  undivided  moiety  of  a  customary  messuage 
and  tenement  in  the  manor  of  Lupton,  in  the  parish  of  Kirkby  Lons- 
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dale,  Westmoreland.  On  the  trial  before  Tindal,  C.  J.,  at  the  Appleby 
Summer  assizes,  1835,  a  verdict  ivas  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

James  Clark  Satterthwaite,  on  7th  December,  1801,  was  admitted  to 
a  customary  messuage  and  tenement  called  Lupton  High,  in  the  manor 
of  Lupton,  and,  on  1st  May,  1825,  died  seised  thereof,  intestate  as  to 
his  real  estate,  and  leaving  issue  James  Satterthwaite,  D.  D.,  his  sou, 
and  Mary  Ann  (one  of  the  lessors  of  the  plaintiff)  his  second  daughter, 
who  married  Dr.  James  Hamilton  (the  other  lessor  of  the  plaintiff),  and 
also  three  grandchildren,  who  were  the  children  of  his  eldest  daughter 
Hannah  (who,  having  survived  her  husband,  John  Head,  died  on  9th 
September,  1821,  in  her  father's  lifetime),  namely,  Jane  Head  (who 
married  the  Rev.  George  Coventry),  James  Pearson  Head,  and  Mary 
Ann  Head,  him  surviving.  On  the  death  of  James  Clarke  Satterthwaite, 
James  Satterthwaite  his  son  took  possession  of  the  said  customary  mes- 
suage and  tenement,  and  received  the  rents  and  profits  thereof  during 
his  lifetime,  as  well  as  of  two  other  customary  messuages  and  tenements 
within  the  said  manor,  called  Gillbank  and  Cowbrowhead,  and  also  of 
certain  customary  closes  within  the  said  manor,  which  last  mentioned 
two  messuages,  tenements,  and  closes  James  Satterthwaite  had  pur- 
chased, and  of  which  he  had  been  admitted  tenant  during  his  father's 
lifetime.  James  Satterthwaite  died  in  November,  1827,  intestate  as  to 
his  real  estates,  never  having  been  admitted  tenant  of  the  said  customary 
messuage  and  tenement  called  Lupton  High,  and  leaving  his  nephew,  the 
said  James  Pearson  Head,  and  his  sister  Mary  Ann  Hamilton,  coheirs 
of  his  freehold  estates.  At  a  court  holden  for  the  manor  of  Lupton,  on 
27th  June,  1828,  being  six  months  after  his  death,  the  name  of  James 
Satterthwaite  was  entered  on  the  court  rolls  as  tenant,  as  being  the  only 
son  and  heir  at  law  of  the  late  James  Clarke  Satterthwaite,  deceased, 
of  Lupton  High,  to  hold  the  same  during  the  joint  lives  of  the  lord  and 
tenant.  And  at  the  same  court  appeared  James  Pearson  Head,  the  son  and 
heir  at  law  of  Hannah  Head,  the  eldest  sister  of  the  said  James  Satterth- 
waite, and  was  admitted  tenant,  as  being  the  nephew  and  customary  heir 
of  the  said  James  Satterthwaite,  deceased,  of  the  messuage  and  tene- 
ment called  Lupton  High,  and  also  of  those  called  Gillbank  and  Cow- 
browhead, and  continued  in  possession  thereof  until  the  time  of  his 
death  in  1829,  when  he  devised  the  same  by  his  will  (the  customary  tene- 
ments of  the  said  manor  being  devisable,  according  to  the  custom  of  the 
manor),  to  his  sisters,  Jane,  wife  of  the  Rev.  George  Coventry,  and 
Mary  Ann,  afterwards  wife  of  Mr.  Rudd.  They  were  admitted  tenants 
thereof  at  a  court  holden  for  the  manor  in  1832,  and  afterwards  surren- 
dered the  said  premises  to  the  defendant  Clift,  who  was  admitted,  and 
DOW  is,  tenant  thereof. 

The  defendant  insisted  upon  a  custom  of  the  manor  in  favour  of 
the  descent  to  the  eldest  sister  of  the  person  last  seised,  in  exclusion 
of  the  other  sisters,  and  to  the  heir  of  an  eldest  sister  deceased  in 
the  lifetime  of  the  person  last  seised,  in  exclusion  of  surviving  younger 
sisters. 

The  steward  of  the  manor  of  Lupton  was  called  by  the  defendant,  and 
produced  the  court  book  of  the  manor,  in  which  appeared,  in  1741,  an 
admittance  of  Hugh  Ashton,  and,  in  1749,  an  admittance  of  one  James 
Ashton,  son  and  heir  of  his  father  Hugh  Ashton,  to  two  cattlegates,  half 
the  fine  paid,  the  other  half  to  be  paid  on  the  death  of  his  father's 
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widow  Eleanor ;  also  an  admittance,  in  1768,  of  Elizabeth,  wife  of  Jo- 
seph Burrow,  upon  the  death  of  her  brother  the  said  James  Ashton,  to 
be  tenant  of  one  of  such  cattlegates.  He  also  produced  a  book,  in 
which  were  entered  the  verdicts  or  presentments  of  the  juries  of  the 
manor,  the  original  verdict  papers  being  also  produced ;  in  which  ap- 
peared a  presentment  of  the  same  date,  1768,  in  which  the  jury  found 
that  Elizabeth  Burrow  ought  to  be  admitted  tenant  to  one  cattlegate,  by 
descent  from  her  late  brother.  It  further  appeared  that  she  had  younger 
sisters  then  living.  It  also  appeared,  from  the  court  roll,  that,  in  1785, 
Joseph  Burrow,  son  of  Elizabeth,  was  admitted  tenant  on  the  decease  of 
his  grandfather,  Hugh  Ashton,  to  half  two  grasses ;  and  it  appeared, 
from  the  book  wherein  the  presentments  of  the  juries  were  copied,  that, 
at  the  same  time,  the  jury  presented  that  the  grandfather's  widow  Elea- 
nor died  since  the  last  court,  and  that  by  her  death,  Joseph  Burrow  ought 
to  be  admitted  tenant  of  half  two  grasses,  as  grandson  and  heir  of  Hugh 
Ashton,  deceased,  the  said  Eleanor  having  held  the  same  as  his  widow 
since  his  decease.  The  grasses  of  which  Joseph  Burrow  was  admitted 
tenant  to  a  moiety  in  1785,  are  the  same  grasses  to  which  his  uncle 
James  Ashton  was  admitted  in  1749,  as  heir  of  his  father  Hugh  Ashton, 
by  the  description  of  two  cattlegates,  half  the  fine  being  then  respited 
until  the  decease  of  the  father's  widow,  on  whose  death  Joseph  Burrow 
was  admitted  and  paid  the  fine. 

It  further  appeared  that  Elizabeth  Borrow  had  three  younger  sisters, 
born  1736,  1737,  and  1740  respectively,  who  were  all  alive  in  1785,  and 
for  several  years  after.  It  was  also  proved  by  the  steward  that  the 
court  rolls  went  back  as  far  as  1642,  and  that  there  wa«  no  instance  of  a 
customary  estate  descending  to,  or  any  admittance  of,  coparceners.  The 
steward  also,  as  well  as  two  aged  witnesses,  further  proved  that  the  reputa- 
tion of  the  custom  in  the  manor  was,  that,  in  case  of  a  person  dying  seised, 
leaving  onl^  daughters,  the  eldest  daughter  takes;  leaving  only  sisters, 
the  eldest  sister  takes ;  and  that,  if  the  eldest  daughter  die  leaving  issue 
in  the  lifetime  of  the  person  last  seised,  her  heir  takes  in  exclusion  of 
the  other  daughters ;  and,  if  the  eldest  sister  die  leaving  issue  in  the  life- 
time of  the  person  last  seised,  her  heir  takes  in  exclusion  of  the  other 
sisters. 

The  lessors  of  the  plaintiff  objected  to  the  admissibility  of  the  original 
verdict  papers,  and  also  of  so  much  of  the  evidence  of  reputation  as  ex- 
tended the  custom  to  the  case  of  the  heir  of  a  deceased  eldest  daughter, 
or  of  a  deceased  eldest  sister,  of  a  person  dying  seised  taking  in  exclusion 
of  the  surviving  younger  daughters  or  sisters. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the  evi- 
dence objected  to  was  admissible ;  secondly,  whether,  if  it  was  admissible, 
the  lessors  of  the  plaintiff  under  the  above  circumstances  were  entitled  to 
recover ;  thirdly,  whether,  if  it,  or  any  part,  was  not  admissible,  the  les- 
sors, under  the  above  circumstances,  were  entitled  to  recover. 

This  case  was  twice  argued.  The  first  argument  was  heard  in  Easter 
term,  1888.(a) 

Oreaswell  for  the  plaintiff.  As  to  the  fact  of  the  custom,  the  negative 
evidence  is  of  no  value.  Facts  produced  to  establish  a  custom  must 
show  it  affirmatively,  and  will  be  construed  strictly :  Denn  dem.  Goodmn 

(a)  May  let,  1838.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
It  IB  not  thought  necessary  to  report  the  arguments  in  detail,  on  account  of  ^iie  full  die- 
cnasion  of  the  points,  contained  in  the  judgment 
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V.  Spray,  1  T.  R.  466,  Lord  Coke  in  Ratcliff  and  Chamlin's  Case,  4 
Leon,  242;  Sir  John  Savages  Case,  2  Leon,  109. (a)  (He  then  argued 
as  to  the  evidence  of  the  custom.)  The  custom,  if  proved,  does  not  at- 
tach here.  Dr.  Satterthwaite  did  not  die  seised,  having  never  been 
admitted:  Clements  v.  Scudamore,  2  Ld.  Raym.  1024,  citing  JSTafe  v. 

J  in  C.  B,(6)  (where  the  distinction  is  drawn  between  a  custom  in 

derogation  of  the  common  law  and  a  custom  in  the  nature  of  gavelkind 
or  borough  English,  of  which  the  common  law  takes  notice) ;  Coke's  Com- 
plete Copyholder,  s.  41,  (where  it  is  to  be  observed  that  the  possessio 
fratris  has  the  peculiarity  of  depending  on  entry,  not  admittance ;  Wat- 
kins  on  Descents,  63,  note  (k),  3d  ed.)  Actual  seisin  is  necessary  to 
enable  a  party  to  bring  an  assize ;  seisin  in  law  is  insufficient :  BeviVs 
Case,  4  Rep.  8  a,  10  b.  The  custom  can  operate  only  in  the  case  of  an 
ancest6r  who  is  on  the  court  roll :  the  descent  will  otherwise  be  as  at 
common  law,  the  custom  of  the  manor  alone  making  the  alteration.  Now 
the  party  last  on  the  roll  was  James  Clarke  Satterthwaite,  who  left  a  son, 
so  that  the  custom  would  not  operate. 

Wightman,  contrd*.  A  single  instance  may  be  sufficient  to  establish  a 
custom :  Doe  dem.  Mason  v.  Mason,  8  Wils.  63.  (He  then  argued  as  to 
the  evidence.)  The  custom  may  operate  on  such  a  seisin  as  can  take 
place  by  mere  entry  without  admittance ;  the  admittance  is  merely  to 
secure  the  rights  of  the  lord :  Vaughan  dem.  Atkins  v.  Atkins,  5  Bur. 
2764,  2787,  Brown's  Case,  4  Rep.  21  a,  3d  resolution.  Rex  v.  Rennett. 
2  T.  R.  197. 

CressweU  was  heard  in  reply. 

Cur.  adv.  vult 

Lord  Dbnman,  C.  J.,  in  Michaelmas  vacation  (November  30),  1839, 
delivered  the  judgment  of  the  Court. 

It  appears  that  the  custom  for  the  eldest  female  to  inherit,  instead  of 
the  estate  going  to  females  in  coparcenary,  only  exists  in  cases  where  a 
person  dies  seised  of  the  estate.  The  case,  therefore,  branches  into  two 
questions.  First,  whether  Dr.  Satterthwaite,  the  son  of  James  Clarke 
Satterthwaite,  died  seised  of  the  premises  in  question.  And,  if  he  did, 
then  whether,  in  this  case,  the  custom  is  well  established. 

In  arguing  the  case,  the  counsel  have  not  dwelt  so  much  upon  the  lat- 
ter question, as  upon  the  first :  viz.,  whether  Dr.  Satterthwaite  died  seised 
of  the  customary  estate  in  question. 

Customary  estates  in  the  North  of  England  differ  very  much  from  each 
other  in  their  incidents  and  qualities  in  different  manors :  and  all  differ 
from  common  copyholds;  though,  in  many  respects,  they  have  the  same 
general  rules  applicable  to  them.  And,  as  the  questions  as  to  copyholds 
are  more  numerous  in  our  books  than  as  to  customary  estates,  we  will 
first  consider  how  this  question  should  be  decided  if  it  was  a  common 
copyhold  of  inheritance. 

It  is  clearly  settled  that  the  heir  of  a  copyhold  may  before  admittance 
enter  upon  the  land  and  take  the  profits :  that  he  may  maintain  trespass 
against  persons  who  comp  upon  the  land :  that  he  may  make  a  lease 
warranted  by  the  custom  of  the  manor :  that  he  may  surrender  the  estate, 
but  so  that  the  lord  shall  not  be  prejudiced  as  to  his  fine :  that  he  may 
maintain  an  ejectment,  though  formerly  this  was  doubted,  unless  he 
brought  it  within  a  reasonable  time  after  the  death  of  his  ancestor.     All 

(a)  And  S.  G.  cited  in  Beale  and  LangUy*t  Cate,  2  Leon,  208. 

(6)  See  p.  288,  post     S.  C.  1  Salk.  243,  6  Mod.  120,  1  P.  Wms.  63,  Holt,  124. 
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these  incidents  seem  almost  necessarily  to  attach,  because  the  Iprd  may 
not  hold  a  court  for  a  considerable  time  after  the  death  of  the  former 
tenant ;  and,  if  the  heir  could  not  do  these  things,  he  would  not  have  the 
full  enjoyment  of  the  estate. 

And  so  also  the  heir  of  an  admitted  heir  may  enter  and  take  the  profits 
before  admittance.  And,  where  he  enters  and  takes  actual  possession, 
and  dies  before  admittance,  there  shall  be  a  possessio  fratris.  For,  if  a 
copyholder  in  fee  have  issue,  a  son  and  a  daughter  by  one  ventre,  and  a 
son  by  another  ventre,  and  die  seised,  and  the  son  by  the  first  ventre 
enter  into  the  land  and  die  before  admittance,  the  daughter  shall  inherit 
as  heir  to  her  brother,  and  not  the  son  by  the  second  ventre  as  heir  to 
his  father. 

All  these  points  will  be  found  in  Brown's  Case,  4  Rep.  21  a,  Clarke 
V.  PennifatheTj  4  Rep.  23  b.  Coke's  Complete  Copyholder,  se6t.  41,  1 
Rol.  Abr.  602,  Copihold,  (N),  Bullock  v.  I>tbler,  Pop.  38,  S.  C.  Moore, 
596 ;  Gilbert's  Law  of  Tenures,  162,  Anonymous  case  in  Dyer^  vol.  3, 
291  6,  pi.  69. 

There  ar&  also  some  incidents  to  copyholds  as  to  what  attaches  before 
admittance  in  cases  where  it  is  only  by  the  custom  of  the  manor  that  the 
estate  arises.  The  wife  is  not  entitled  to  free  bench  or  dower,  nor  the 
husband  to  be  tenant  by  the  curtesy,  of  copyholds,  unless  there  be  a 
special  custom  in  the  manor ;  as  appears  by  Brown' %  Casey  4  Rep.  21  a, 
and  Rivet's  Cdse,  4  Rep.  22  b. 

The  case  of  Uwer  dem.  Haydon  v.  Astwike^  1  Anderson,  192,(a)  was 
an  ejectment  brought  by  Francis  Ewer  against  Astwike  ;  and  it  wa«  found 
by  special  verdict  that  Heydon  took  a  wife  upon  whom  a  copyhold  de- 
scended, which  was  part  of  the  manor  of  Flamstede ;  in  which  manor 
was  a  custom  that,  if  the  wife,  seised  of  a  copyhold,  has  a  husband,  and 
they  have  issue,  and  the  wife  dies,  the  husband  shall  have  the  land 
for  life  as  tenant.  Heydon  entered  into  the  land  before  any  admittance, 
claiming  it  in  right  of  his  wife :  and  before  admittance  the  wife 
died ;  and  the  husband  made  the  lease  on  which  the  ejectment  was 
brought.  One  of  the  points  was  whether,  the  wife  having  died  before 
admittance,  the  custom  applied.  And,  upon  that,  Anderson  says  that 
the  better  opinion  of  the  Court  seemed  to  be  that  Heydon  was  entitled 
by  the  custom.  Moore  states  the  argument  on  this  poin( :  but  it  does 
not  appear  that  any  opinion  was  expressed  by  the  Court.  But,  by  both 
reports,  the  case  went  upon  another  point,  as  to  the  sufficiency  of  the 
declaration  :  and  no  judgment  was  given.  It  is  to  be  observed  that,  at 
the  end  of  the  case  of  Bullock  v.  Bibleyy  Moore,  596,  S.  C.  Pop.  38, 
in  Moore,  697,  the  reporter  says,  "  Nota  Dyer  fo.  292  possessio  fratris 
d'un  copyhold  coment  que  il  morust  devant  admittance.  Sic  semble  de 
tenancy  per  le  curtesie."  It  is  to  be  observed  that  in  Uwer  dem.  Hey- 
don V.  Astwike,  1  Anderson,  192,  S.  C.  Moore,  271,  the  expression  is 
seised  of  a  copyhold,  the  same  as  in  the  present  case.  But  the  question, 
as  to  the  husband  being  tenant  by  the  curtesy  though  his  wife  was 
never  admitted,  is  completely  settled  by  the  case  of  Doe  dem.  Milner 
V.  Brightwen,  10  East,  583,  though  all  the  instances  to  prove  the 
custom  were  where  the  wife  had  been  previously  admitted.  And  the 
Court  said  that  they  thought "  the  admission  of  the  ¥rife  is  not  a  necessary 
ingredient  by  the  custom  to  entitle  the  husband  to  hold  for  his  life,  in 

(a)  S.  C,  u  Ever  t.  A*ton,  Moore,  271.     S«e  7  Yin.  Abr.  156,  CurUty  (E.),  pL  14,  in 
marg. 
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cases  where  the  title  of  the  wife  is  complete  without  admission  hy  the 
general  law  of  copyholds  ;  as  is  the  case  where  her  title  is  as  heir  ;  in 
which  case  any  person  may  derive  title  through  her  bv  operation  of  law, 
without  admittance ;  and  the  title  of  the  husband  is  by  operation  of 
law." 

Gilbert  in  his  Law  of  Tenures,  p.  288,  says  that  it  was  reasonable 
that  the  widow  shall  have  her  widow's  estate,  though  her  husband  was 
not  admitted.  The  case  of  Vaughan  dem,  Atkins  v.  Atkins,  5  Bttr. 
2764,  would  perhaps  scarcely  be  sufficient  to  support  the  proposition,  if 
it  were  doubtful.  There  the  surrenderee  died  before  admittance,  leav- 
ing a  widow ;  and,  after  the  death  of  the  surrenderee,  his  heir  was  ad- 
mitted: and  it  was  held  that  his  widow  was  entitled  to  free  bench. 
The  reason  given  is,(a)  that  '*  the  vendor,  his  widow,  his  heir,  and  all 
claiming  under  him,  are  concluded  from  saying,  after  admittance,  ^  that  the 
land  did  not  pass  from  the  day  of  the  surrender.*  Upon  this  ground, 
the  lessor  of  the  plaintiff  claims  the  inheritance  whereof  his  brother  died 
seised  :  it  shall  not  be  in  his  mouth  to  say,  against  the  widow,  '  that  his 
brother  did  not  die  seised.'  " 

We  may  consider  that  the  heir  has  a  complete  title  to  the  copyhold 
against  everybody  but  the  lord.  And,  therefore,  in  the  case  of  JRex  v. 
Rennettj  2  T.  R.  197,  the  Court  refused  a  mandamus  to  admit  the  heir  of 
a  copyhold.  But  in  Rez  v.  The  Masters,  ^c,  of  the  Brewers*  Company ^ 
3  B.  &  C.  172,  the  Court  granted  a  mandamus  to  admit  an  heir,  ''  be- 
cause, although  he  has  a  good  title  as  against  every  one  but  the  lord, 
still  he  has  a  right  to  insist  upon  admittance,  to  make  him  a  complete 
copyholder.  He  may  wish  to  be  put  upon  the  homage,  or  to  be  put  ir. 
nomination  for  various  offices,  or  to  surrender  to  the  use  of  his  will ;" 
and  in  that  case  he  also  wanted  to  surrender  to  a  mortgagee.  And  it  is 
said  that  the  heir  is  not  a  complete  copyholder  till  admittance :  that 
creates  the  difficulty  whether  he  can  be  said  to  be  seised  till  that  be 
done.  The  fine  cannot  be  paid  till  admittance ;  and  he  is  also  subject 
to  some  other  disabilities  not  material  to  this  inquiry.  But  he  cannot 
'^  maintain  a  plaint  in  the  nature  of  an  assize  in  the  lord's  court  before, 
because  till  then  he  is  not  complete  tenant  to  the  lord,  no  farther  forth 
than  the  lord  pleaseth  to  allow  him  for  his  tenant.  And  therefore  if 
there  be  grandfather,  father  and  son,  and  the  grandfather  is  admitted, 
and  dieth,  and  the  father  entereth,  and  dieth  before  admittance,  the  son 
shall  have  a  plaint  in  the  nature  of  a  writ  of  ayel,  and  not  an  assize  of 
mortdauncestor."  Coke's  Complete  Copyholder,  sect.  41.  As  to  the 
writ  of  ayel  or  mort  d'ancestor,  Gilbert  (Law  of  Tenures,  287)  says  he 
may  have  assize  of  mort  d'ancestor  upon  his  ancestor's  admittance.  We 
do  not  think  it  very  material,  whether  he  can  or  not :  for,  at  all  events, 
he  cannot  have  a  plaint  in  the  lord's  court,  which  is  the  material  thing ; 
for  that  is  founded  upon  a  seisin. 

In  the  case  of  common  socage  lands,  an  heir  becomes  seised  by  enter- 
ing upon  a  freehold  interest  to  which  he  has  a  right  of  entry,  and  taking 
the  profits ;  but  he  requires  no  investiture  from  his  superior  lord.  If  he 
is  a  free  tenant  of  the  manor,  he  may  have  to  pay  a  relief  upon  the  de- 
scent ;  for  that  the  lord  may  distrain  :  but  no  investiture  is  necessary 
to  give  him  a  complete  seisin.  It  is  otherwise  in  the  case  of  copyholds ; 
for  there  an  investiture  is  necessary,  which  is  done  by  the  admittance 
of  the  tenant ;  and  the  form  of  the  suimittance  of  the  heir  is  that  the 

(a)  6  Bur.  2787. 
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lord  grants  seisin  of  the  copyhold  premises  by  the  rod,  to  have  and  to 
hold  to  the  said  A.  B.,  his  heirs  and  assigns  for  ever,  at  the  will  of  the 
lord  according  to  the  custom  of  the  manor.  And  it  may  be  said  that, 
as  the  very  form  of  the  admittance  is  to  confer  a  seisin,  a  person  cannot 
be  seised  till  that  takes  place. 

It  is  to  be  remarked,  however,  that  in  the  AnanynKms  case  in  Dyer, 
vol.  3,  291  d,  before  referred  to  as  to  the  possessio  fratris,  it  is  said,  in  the 
marginal  note  (and  the  marginal  notes  in  Dyer  are  attributed  to  Lord 
Chief  Justice  Treby,  and  are  considered  as  of  authority),  that  in  a  case 
^'  between  Holmes  and  Facte,  it  was  adjudged  that  the  possession  of  the 
termor  shall  be  the  possession  of  the  heir,  and  that  it  shall  be  the 
possession  of  the  brother  without  admittance,  for  the  seisin  given 
to  his  ancestors  sufficeth  for  him  and  all  his  heirs;  but  he  is  not 
tenant  to  the  lord  until  admitted,  nor  is  a  purchaser  seised  till  ad- 
mittance." And  in  Browns  Oase,  4  Rep.  21  a,  22  b,  it  is  said  that  the 
heir  ''  is  a  tenant  by  copy  of  court-roll,  for  the  copy  made  to  his  ancestor 
belongs  to  him.''  These  authorities  seem  to  show  that  the  heir  may  be 
said  to  be  seised  before  admittance ;  and,  as  is  shown,  he  may  be  for 
most  purposes,  as  in  the  instances  before  adduced. 

But  it  may  be  said  that  these  authorities,  as  to  the  interest  of  the 
heir,  and  the  incidents  before  mentioned  as  to  the  possessio  fratris,  the 
tenancy  by  curtesy,  and  free  bench,  only  apply  to  the  general  law  of 
copyholds  and  descents,  and  estates  which  grow  out  of  others  by  the 
ordinary  rules  of  law,  but  that  this  is  the  case  of  a  custom  which  devi- 
ates from  the  general  rules  of  law,  and,  to  bring  a  person  completely 
within  it,  there  should  be  a  full  and  complete  tenancy  to  give  an  entire 
seisin  to  all  intents  and  purposes.  As  applicable  to  this,  we  may  men- 
tion a  case  which  is  mentioned  by  Lord  Holt  in  giving  the  judgment  of 
the  Court  in  Clements  v.  Scudamore,  2  Ld.  Raym.  1024,(a)  which  prin- 
cipal case,  though  it  has  some  analogy,  yet  does  not  bear  upon  this  case. 
A  person,  seised  of  a  copyhold  in  fee  in  the  nature  of  borough  English, 
had  five  sons,  the  youngest  of  whom  died  in  the  lifetime  of  the  father, 
leaving  issue  a  daughter;  and  then  the  father  died:  the  youngest  son's 
daughter  shall  inherit  the  land.  The  case  we  allude  to  is  said,  in  Lord 
Holt's  judgment,  to  have  been  adjudged  in  Lord  Bridgman's  time,  and 
not  reported  in  any  printed  book ;  but  it  appears  to  be  the  same  that  is 
noticed  in  the  argument  in  Newton  v.  Shaftoe,  2  Keb.  158,  in  the  name 
of  Pain  V.  Herbert^  and  in  some  of  the  reports  called  Fane  v.  Barr,  1 

Salk.  243 ;  6  Mod.  121 ;  Holt,  125 ;  Hale  v. ,  in  2  Ld.  Raym.  1025, 

and  1  P.  Wms.  66.  The  case  was  that  the  copyhold  lands  of  every 
tenant  dying  seised  were,  by  the  custom  of  the  manor,  descendible  to 
the  youngest  son ;  and  a  surrender  was  made  to  the  use  of  B.  and  his 
heirs,  who  died  before  admittance :  it  was  agreed,  if  B.  had  been  ad- 
mitted, the  youngest  son,  after  his  death,  should  have  inherited :  B.  died 
before  admittance :  the  question  was  between  the  eldest  and  the  youngest 
son  of  B.,  who  should  have  the  land;  and  adjudged,  in  this  case,  the 
eldest  son  should  have  the  land,  because  of  the  strictness  of  the  custom, 
and  there  never  having  been  any  seisin  in  the  ancestor.  But  by  the 
report  which  Lord  Holt  had,  it  would  have  been  otherwise  if  it  had 
been  alleged  that  the  lands  were  in  the  nature  of  borough  English 
(which  it  was  not,  but  only  set  forth  as  a  particular  custom) ;  for  the  law 
takes  notice  of  the  custom  of  borough  English,  but  not  of  that  specif] 
(a)  S.  C.  1  Salk.  243,  6  Mod.  120,  1  P.  Wms.  03,  Holt  124. 
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custom :  wMch  is  likewise  the  reason  why,  in  pleading  that  lands  are  in 
the  nature  of  borough  English,  ^on  need  not  set  forth  the  nature  of  the 
custom  speciallj.  That  case  differs  from  the  one  now  under  considera- 
tion, that  there  it  was  the  surrenderee  who  died  before  admittance.  In 
the  case  we  are  considering,  it  is  the  heir  who  dies  before  admittance. 
Now  there  is  a  great  difference  between  the  two  cases ;  for  the  surren- 
deree, without  admittance,  is  not  a  tenant  of  the  manor  at  all,  and  there- 
fore never  can  be  said  to  die  seised;  whereas  the  heir  before  admittance 
is  a  tenant  of  the  manor,  though  not  a  complete  tenant ;  and  the  remarks 
and  aadiorities  which  we  haye  before  cited  show  that  for  some  purposes 
he  may  be  said  to  be  seised  before  admittance.  But  what  is  the  conclu- 
sion to  be  drawn  from  that  authority  it  is  not  necessary  to  decide, 
considering  what  follows  as  to  the  nature  of  the  customary  estate  in  the 
special  case. 

But)  supposing  that  the  heir  of  a  copyholder  in  fee  may  be  said  to  die 
seised,  so  far  as  to  let  in  the  customary  descent,  it  is  another  question 
whether,  in  the  case  on  which  we  are  to  decide.  Dr.  Satterthwaite  died 
seised.  The  customary  estate,  of  which  his  father  James  Clarke  Satterth- 
wute  died  seised,  is  not  a  customair  estate  of  inheritance  to  which  be 
was  admitted  to  hold  to  him  and  his  heirs,  but  it  was  to  hold  to  him 
during  the  joint  liyes  of  the  lord  and  himself.  Upon  his  death,  there- 
fore, the  estate  ceased :  and,  though,  by  the  custom  of  the  manor,  there 
was  a  tenant-right  of  renewal  on  which  the  lord  was  bound  to  act,  and 
admit  his  heir,  yet,  till  he  was  admitted,  he  had  no  estate  at  all :  and  it 
cannot  be  said  that  he  was  in  any  respect  a  tenant  of  the  manor.  In 
Hie  Duke  of  Smiereet  v.  France,!  Stra.  654,  S.  C.  Fort.  41,  it  was  all 
along  taken  for  granted  that,  in  this  description  of  customary  estates,  the 
estate  of  the  tenant  ceased  at  the  death  either  of  the  lord  or  the  tenant, 
though  the  heir  had  a  tenant-right  which  entitled  him  to  be  admitted. 
He  might  indeed  enter  and  take  the  profits,  and  perhaps  maintain  tres- 
pass against  a  person  who  came  upon  the  lands :  but  he  would  not  ap- 
pear to  be  .entitled  to  do  the  other  things  above  enumerated,  which  might 
be  done  by  the  heir  of  a  copyholder  in  fee,  unless  there  was  a  custom  to 
authorise  them  to  be  done. 

It  appears,  by  the  case,  that,  by  the  custom  of  the  manor,  these 
estates  are  deriseable  by  will ;  but  that  does  not  seem  to  make  any  dif- 
ference: that  is  only  the  power  of  substituting  another  person  whom  the 
lord  is  to  admit  instead  of  admitting  the  heir. 

And,  as  we  think  that,  in  tenant-right  estates  of  the  description  which 
this  is,  the  heir  cannot  be  considered  as  being  a  tenant  of  the  manor  till 
admitted,  he  cannot  be  said  to  have  died  seised,  and  therefore  the  custom 
for  the  eldest  female  to  have  the  whole  estate  does  not  attach :  and  that 
therefore  llie  plaintiff  is  entitled  to  recover  the  moiety  claimed  in  the 
gectment. 

After  this  judgment  was  delivered,  application  was  made  to  amend  the 
case  by  adding  a  statement  as  to  the  nature  of  the  admittance  according 
to  die  custom  of  the  manor.  By  rule  of  court  and  the  direction  of 
Tdtdal,  C.  J.,  the  case  was  amended  as  follows. 

After  the  words  "joint  lives  of  the  lord  and  tenant"  (p.  567,  line  21) 
were  added  the  following :  "  according  to  the  custom  of  the  said  manor, 
as  settled  by  indenture  and  decree,  of  which  there  is  an  entry  on  the 
Court  Rolls  of  the  said  manor,  by  which  it  appears  that  the  copyhold 
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tenements  of  the  said  manor  are  held  by  the  tenants  thereof,  to  them  tod 
their  heirs,  by  custom  of  tenant-right,  of  the  lord  of  the  said  manor." 

The  case  was  argued  a  second  time  in  Easter  term,  1840,  by  OrenweU 
for  the  plaintiff,  and  Wightman  for  the  defendant.(a)  For  the  defendant 
were  cited,  in  addition  to  the  authorities  before  mentioned,  as  to  the  eri- 
dence,  Eoe  dem.  Beebee  v.  Parker,  6  T.  R.  26,  and  as  to  the  necessity 
of  admittance,  1  Scriven  on  Copyholds,  358,  (3d  ed.).  Knight  v.  Bate,  2 
Cowp.  738,  Kitchin's  Jurisdictions,  162,  (5th  edX  Com.  Dig.  Copyhold^ 
(D  1),  Doe  dem.  Milner  v.  Brightwen,  10  East,  583.  On  the  last  point, 
1  Scriven  on  Copyholds,  362,  (3d  ed.),  and  Qyppen  v.  Bunney,  Cro. 
Eliz.  504,(6)  were  cited  for  the  plaintiff  in  reply. 

Cfur.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  judgment  pronounced  by  the  Court  in  this  case  having  been 
founded  on  the  want  of  any  allegation,  in  the  special  case,  that  the  tenant- 
right  estates  of  the  manor  of  Lupton  were  estates  of  inheritance,  tlie 
case  has  been  amended  in  that  nespect ;  and  a  second  argument  has  been 
heard.  The  allegation  introduced  by  way  of  amendment  is  not  very  satis- 
factory; but  the  Court  feel  the  force  of  an  observation  made  by  the 
counsel  for  the  defendant  (who  introduced  the  amendment);  viz.  that,  as 
the  lessor  of  the  plaintiff  claims  as  heir,  and  must  recover  by  the  strength 
of  his  own  title,  the  defendant  must  be  entitled  to  the  verdict,  unless  they 
are  estates  of  inheritance  as  asserted  by  the  defendant. 

It  must,  therefore,  be  taken  that  they  are  estates  of  inheritance :  and 
the  questions  in  the  cause  become  as  they  were  originally  understood  to  be. 
First,  whether  the  alleged  custom  was  proved ;  and,  secondly,  whether 
James  Satterthwaite  died  seised,  so  that  the  custom,  if  proved,  could 
operate.  On  the  second  question,  we  are  of  opinion,  for  the  reasons  given 
in  the  former  Judgment,  that  Janoes  Satterthwaite  did  die  seised,  so  that 
the  custom  might  operate ;  though  that  conclusion  was  not  then  drawn 
by  the  Court,  it  being  unnecessary  in  the  view  then  taken  of  the  case. 

With  regard  to  the  first  question,  we  are  of  opinion  that  the  court  rolls 
Bu£Bciently  proved  one  part  of  the  custom,  viz.  that,  in  case  a  tenant  died 
seised,  leaving  no  children  nor  brother,  but  several  sisters,  the  elder  sis- 
ter should  take  in  exclusion  of  the  younger  sisters :  and  this  was  proved 
without  the  aid  of  the  book  and  verdict  papers  to  which  objection  was 
made. 

The  proof  of  the  other  part  of  the  custom,  viz.  that,  if  such  elder  sister 
died  in  the  life  time  of  the  tenant,  leaving  a  son,  such  son  should,  on  the 
death  of  the  tenant,  take  m  exclusion  of  the  younger  sisters,  at  first  ap- 
peared to  be  more  doubtful.  But  on  consideration,  we  think  that  this 
also  sufficiently  appears  from  the  rolls,  without  the  aid  of  the  book  or 
verdict  papers,  or  the  parol  evidence  of  reputation. 

Looking  at  the  rolls  alone,  iii  respect  to  the  estate  of  the  Ashton  familj^ 
it  appears  that,  on  the  death  of  Hugh  Ashton,  his  son  James  was  admitted 
to  two  eatt legates,  as  eon  and  heir  of  his  father ;  but  the  fine  as  to  one 
waa  respited  till  the  death  of  Eleanor,  the  widow  of  Hugh.  It  appears 
alBQ  that  James  died  in  the  lifetime  of  Eleanor,  leaving  no  child  or  brother, 
but  several  sisters,  the  elder  of  whom  (Mrs.  Burrow)  was  admitted  as 

j#)  A|^  39Ui.   IB40.     Bef<ire  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Colc- 
fld^  ja^Am^krneiit  of  the  Court  renders  it  unnecesfiary  to  report  the  argomeots  on 
'*'"  -«^^^^^B»^  matter  iiitro(iui!ed  into  the  oaae. 
.  Iltumift^t  M4>are,  465. 
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his  heir  to  that  cattlerate  in  his  possession,  and  in  respect  of  which  he 
had  paid  the  fine.  Mrs.  Burrow  also  died  in  the  lifetime  of  Eleanor, 
leaving  a  son.  And,  upon  the  death  of  Eleanor,  that  son  was  admitted 
to  the  other  cattlegate  held  by  Eleanor,  and  to  which  his  uncle  James 
had  been  admitted,  but  the  &ae  had  been  respited,  although  his  mother 
Mrs.  Burrow  was  never  admitted  to  nor  seised  of  it. 

Without,  therefore,  entering  into  the  question  as  to  the  admissibility  • 
of  the  other  evidence,  and  not  meaning  to  express  any  opinion  against  it, 
we  think  that  the  custom  was  well  established,  and  that  the  lessor  of  the 
plaintiff,  who  claims  as  heir  at  common  law,  is  not  entitled. 

And  the  result  is  that  a  nonsuit  must  be  entered. 

Nonsuit  entered. 


IN  THE  EXCHEQUER  CHAMBER 
(Error  from  the  Queen's  Bench.) 

BROOKS  against  HAIGH  and  Another.— p.  684. 
This  ease  is  reported,  10  A.  k  E.  828. 


MEMORANDUM. 

WiUiam  CHaver  of  the  Middle  Temple,  Esquire,  and  St^hen  Gaseke 
of  the  Inner  Temple,  Esq^uire,  Barristers  at  law,  were  called  to  the  degree 
of  Serjeant  at  law,  in  this  vacation  (conformably  to  stat.  6  G.  4,  c.  95), 
and  gave  rings,  the  former  with  the  motto  ^^  Reginft  et  lege  gaudet  ser- 
vieas;''  the  latter  with  the  motto  ^^Nec  temerd  nee  timidd.'l 


Iin>  OF  TRIRIIY  VACATION. 


CASES 

ARGUED  AND  DETERMINED 

in  THE 

COURT    OF    QUEEN'S   BENCH, 

un 
UPON  WRITS  OP  ERROR  FROM  THAT  COURT 

EXCHEQUER  CHAMBER, 

^WbntlmM  ffeirm  mor  Vacation, 

III  TBI 

Fotirdi  Year  of  the  Reiga  of  VictoiUL 


The  Judges  who  usuaUy  sat  in  Banc  in  this  Term  and  Vacatioii  wei^ 
Lord  Denman^  C.  J.  Williams,  J. 

LlTTLEDALEy  J.  •     CoLERIDQE|  J. 


Ruk  of  Court — Mchaelmas  Termy  4  Victoria. 

It  is  ORDERED,  That  the  rule  relating  to  enlarged  rules,  made  in  Michael- 
mas Term  in  the  thirtieth  ^eai*  of  his  late  majesty  King  George  the  Second, 
and  the  several  rules  relatmg  to  the  peremptory  paper  made  m  Hilary  Term 
in  the  sixth  year,  in  Hilary  Teim  iii  the  15th  year,  in  Michaelmas  Term  in 
the  seventeenth  year,  in  Hilary  Tenn  in  the  thirty-sixth  year,  and  in  Easter 
term  in  the  forty-first  year,  of  his  late  majesty  King  George  the  Thin  I,  be 
rescinded 
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Ain>  IT  IS  FIJBTHBR  ORDBKBj),  That  no  farther  mlea  be  placed  in  the 
peremptory  paper,  and  that  the  peremptory  paper  (except  as  to  the  caseB 
already  set  down  thereinj  be  abolished ;  and  that  in  future  all  enlarged 
roles  shall  be  drawn  up  for  the  first  and  other  days  in  the  next  term,  in 
the  order  in  which  they  shall  have  been  enlarged,  and  in  such  number 
for  each  day  as  the  Masters  may  see  fit ;  and  either  party  may  bring  on 
Bueh  enlarged  rales,  and  the  Court  will  dispose  of  them  in  the  same 
manner  as  if  brought  on  in  the  term  in  which  they  were  moYed  respect* 
ively. 

By  the  Court. 


KTTCHING  against  JOSEPH  CROFT  and  Another.— p.  686. 

A  party  oonnitted  in  exeoation  for  %  debt  below  202.  wm  brought  before  the  Insolyent 
Debtors'  Court  under  the  eompuLsory  clause,  s.  86,  of  stat  1  &  2  Vict.  c.  110,  and 
orders  made.  Testing  his  estate,  first  in  the  provisional  assignee,  and  afterwards  in 
another  assignee,  for  the  purpose  of  the  statute.  Before  the  first  order  was  made,  the 
insolreiit  had  lain  in  prison  tweWe  succeesiTe  calendar  months,  in  execution  for  the 
abore  debt  After  the  making  of  the  first,  and  before  the  making  of  the  second,  order, 
he  moTed  the  Court  of  Exchequer  for  his  discharge,  under  stat  48  G.  8,  c.  128,  s.  1, 
and  was  discharged. 

ffdd,  that  both  oilers  of  the  InsoWent  Debtors'  Court  were  valid,  and  not  annulled  by 
the  discharge:  and  that  the  second  assignee  might,  after  the  discharge,  convey  the 
assigned  property,  no  application  having  been  maae  to  rescind  the  orders. 

Tbsspass  for  breaking  and  entering  plaintiff's  close,  and  expelling 
him,  kc.  Plea  (among  others),  alleging  the  freehold  to  have  been  in 
Joseph  Croft  at  the  times  when,  &c.,  and  justifying  under  him.  Issue 
was  taken  on  the  alleged  right  in  Croft.  On  the  trial  before  Tindal, 
C.  J.,  at  the  last  Summer  assizes  at  Lincoln,  the  facts  appeared  to  be  as 
followB. 

On  July  15th,  1837,  plaintiff,  being  then  the  owner  of  the  premises 
in  question,  was  committed  to  prison  in  execution,  at  the  suit  of  John 
Acton,  for  a  debt  not  exceeding  20L  exclusive  of  costs.  After  the  ex- 
piration of  twelve  calendar  months  from  his  committal  he  would  have 
been  entitled,  on  application  under  stat.  48  G.  8,  c.  128,  s.  1,  to  be  dis- 
charged out  of  custody ;  but  he  had  not  availed  himself  of  the  statute, 
when,  on  1st  October,  1838,  stat.  1  &  2  Vict.  c.  110,  came  into  operation. 
On  the  23d  of  that  month,  Acton  petitioned  the  Insolvent  Debtors'  Court 
under  the  compulsory  clauses,  sects.  36,  37,  of  stat.  1  &  2  Vict.  c.  110, 
for  an  order  vesting  plaintiff's  estate  and  effects  in  the  provisional  as- 
signee ;  and  such  order  was  made  on  26th  October,  1838.  Afterwards, 
Ivovember  24th,  1838,  John  Acton  was,  by  order  of  the  insolvent  Debt- 
ors' Court,  appointed  assignee  of  plaintiff's  estate  and  effects,  for  the 
purpose  of  the  statute.(a)  Acton,  as  such  assignee,  conveyed  the  pre- 
mises in  question  to  Jo8eph/3roft  in  April  1839 ;  and  Croft  took  posses- 
sion. On  November  2d,  1888,  a  motion  was  made  in  the  Court  of 
Exchequer  for,  plaintiff's  discharge  under  stat.  48  G.  3,  c.  123,  s.  1 ; 
and  he  was  discharged  accordingly  by  order  of  that  court,  made  on  the 
same  day. 

(a)  There  was  a  plea  of  justification  under  Acton,  alleging  freehold  in  him. 

2b2 
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A  verdict  was  found  for  the  defendants,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff,  on  the  ground  after  mentioned. 

Humfrey  now  moved  accordindy.  The  Insolvent  Debtors*  Court  had 
not  jurisdiction  to  make  the  vestmg  order.  Stat.  1  &  2  Vict.  c.  110,  s. 
37,  gives  that  authority  where  any  person,  being  a  prisoner  in  execution 
for  debt  at  the  time  of  the  commencement  of  the  act,  ^^  shall  not"  (ac- 
cording to  sect.  36),  "within  twenty-one  days  next  after  the  time 
appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  have  been  so  com- 
mitted or  charged  in  execution."  But  here  the  plaintiff,  before  the  ex- 
piration of  the  twenty-one  days,  had  "lain  in  prison"  "for  the  space  of 
twelve  successive  calendar  months,"  in  execution  for  a  debt  below  201., 
and  was  thereby  entitled  under  stat.  48  G.  8,  c.  123,  s.  1,  on  application 
to  a  superior  court  of  record,  to  "be  forthwith  discharged  out  of  custody, 
as  to  such  execution  by  the  rule  or  order"  of  that  court,  the  judgment 
remaining  in  force  against  his  estate.  By  the  operation  of  the  last  men- 
tioned statute,  he  had  made  satisfaction  at  the  end  of  the  twelve  months, 
having  then  suffered  all  the  imprisonment  which  the  law  requires.  [LiT- 
TLEDALE,  J.  The  act  does  not  make  the  imprisonment  itself  a  discharge. 
It  entitles  the  prisoner  to  be  discharged  on  "  application  for  that  purpose 
in  term  time  made  to  some  one  of  his  Majesty's  superior  courts  of  record 
at  Westminster,  to  the  satisfaction  of  such  court."  The  Court  has  to 
exercise  a  discretion.]    No  inquiry  is  made,  if  proper  notice  has  been 

S'ven,  and  uncontradicted  facts  appear,  bringing  the  case  within  stat.  48 
.  3,  c.  123,  s.  l.(a)  [LiTTLEDALE,  J.  Still  the  discharge  does  not 
operate  by  relation.  The  prisoner,  till  discharged,  is  in  custody  to  all 
intents.  The  "satisfaction"  mentioned  in  stat.  1  &  2  Viet.  c.  110,8. 
36,  is  pecuniary  satisfaction.]  At  least,  after  the  plaintiff's  discharge 
on  November  2d,  1838,  the  Insolvent  Debtors'  Court  could  have  no  an- 
thoritv  to  dispose  of  his  estate.  The  act  contemplates  that,  for  all  the 
time  during  which  any  jurisdiction  is  exercised  by  that  court  over  the 
insolvent's  property,  he  shall  be  within  the  control  of  the  court.  That 
jurisdiction  and  control  were  put  an  end  to  by  the  order  of  the  Court 
of  Exchequer  on  November  2d.  [Littledale,  J.  The  Insolvent  Debt- 
ors' Court  had  jurisdiction,  at  any  rate,  on  October  26th.  When  the 
insolvent  obtained  his  discharge,  should  not  he  have  applied  to  that 
court  to  rescind  their  order  of  the  26th  ?]  After  his  discharge  under 
stat.  48  G.  3,  c.  123,  he  had  no  locus  standi  in  the  Insolvent  Debtors' 
Court  for  that  purpose  ;  though  an  insolvent  discharged  under  stat.  1 1 
2  Vict.  c.  110,  does  certainly  for  some  purposes,  continue  within  the 
jurisdiction  of  that  court,  till  he  has  paid  20«.  in  the  pound ;  as  in  the 
cases  pointed  out  by  the  act,  where  he  has  acquired  new  prop6rty:(i) 

Lord  Denman,  C.  J.  I  think  that  Acton  had  a  good  title  to  this 
property.  The  order  of  November  24th  was  an  operative  order,  by  a 
court  having  jurisdiction.     There  will  therefore  be  no  rule. 

Littledale,  J.  The  insolvent  remained  in  execution  to  all  intents 
till  he  was  actually  discharged.  A  regular  vesting  order  was  made  on 
the  26th  of  October ;  the  proceedings  commenced  in  the  Insolvent  Deb- 
tors' Court  went  on  :  and  Acton  became  assignee  by  the'  order  of  No- 
vember 24th.     To  treat  that  as  a  nullity  is  to  say  that  the  order  of  a 

(a)  See  Reg.  Gen.  HU.  2  W.  4,  L  90,  8  B.  &  Ad.  888. 
\h)  Secta.  88,  98. 
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court  at  Westminster  under  stat.  48  G.  8,  c.  128,  makes  void  the  pro- 
ceedings of  the  Insolvent  Debtors'  Court.  I  think  that  is  not  so.  If  it 
was  thought  that  the  Insolvent  Debtors'  Court  had  done  wrong,  applica- 
tion should  have  been  made  to  that  court  to  correct  its  proceedings. 
We  cannot  say  that  they  were  put  an  end  to  by  the  order  of  the  Court 
of  Exchequer.  ^ 

WnjJAMS  and  CoLBBmaSy  Js.,  concurred. 

0  Rule  refused. 


OLDERSHAW  against  HOLT  and  Another,  Executors  of  FREWIN 

—p.  590. 

PlaJDtKT  ai^reed  with  F.  to  let  him  land  on  a  building  lease  for  ninety-eight  years  from 
Christmas,  1835,  at  a  peppercorn  rent  for  three  years,  and  then  at  115(.  a  year,  paya- 
•hie  quarterly ;  F.  to  build  on  the  land  and  cover  in  eight  messuages  within  the  first 
three  years,  and  to  accept  a  lease,  dtc:  proviso  for  re-entry  on  default.  F.  entered,  but 
did  not  build  the  houses ;  whereupon  plaintiff  brought  ejectment,  and  recovered  pos- 
session on  June  12th,  1839.  The  demise  in  the  ejectment  was  laid  on  1st  January, 
1639. 
tfe/<  that  plaintiff  could  not,  in  assumpsit  against  F.  on  the  agreement,  recover  rent 

from  December  26th  to  January  IsL    For, 
SrmhU  that  stat  4  dt  5  W.  4,  c.  22,  s.  2,  as  to  apportionment  of  rents,  does  not  apply  to  the 
case  of  a  landlord  determining  the  relation  of  landlord  and  tenant  by  his  own  act. 
And  Hdd  that,  if  it  did.  no  rent  was  due  here,  the  re-entry  taking  effect  from  the  day 
of  the  demise,  and  having  therefore  put  an  end  to  the  tenancy  before  a  quarter's  rent 
accrued ;  but  the  remedy  was  by  action  for  mesne  profits. 
After  re-entry,  plaintiff  agreed  with  a  new  tenant  to  let  him  the  premises  for  the  residue 
of  F.'s  term,  at  a  peppercorn  for  the  year  ending  Midsummer,  1840,  702.  for  the  year 
ending  Midsummer,  1841,  and  140(.  a  year  for  the  rest  of  the  term.    Plaintiff,  in  the 
above  action,  claimed,  as  damages,  the  difference  between  the  rent  which  he  would 
actually  receive  down  to  Midsummer,  1841,  and  that  which  would  have  accrued  down 
to  the  frame  period  if  F.  had  kept  his  agreement 
UMj  that  the  jury  were  not  bound  to  award  that  amount,  but  might  give  their  verdict  on 
an  estimate  of  the  plaintiff's  real  damage,  taking  into  consideration  the  increased  rent 
secured  to  him  by  the  second  agreement 

Assumpsit.  The  declaration  (of  December  16th,  1839)  stated  an  agree- 
ment made,  April  18th,  1836,  between  plaintiff  and  Frewin,  that,  as  soon 
as  certain  messuages  and  buildings  after  mentioned  should  be  built  and 
covered  in,  plaintiff  should,  on  Frewin's  request,  grant  him,  by  lease  or 
leases,  certain  land  in  the  agreement  described,  habendum  for  ninety-eight 
years  from  25th  December,  1835,  at  the  yearly  rent  of  a  peppercorn  for  the 
first  three  years,  and  the  yearly  rent  of  115/.  for  the  remainder  of  the  term, 
payable  on,  &c.,  (the  usual  quarter  days.^  And  that  Frewin  should,  on  or 
before  December  25th,  1841,  erect,  build,  and  cover  in  upon  the  said  land, 
fourteen  secon3-rate  messuages,  viz.,  four  on  or  before  December  25th, 
1837  ;  four  on  or  before  December  25th,  1838 ;  and  the  remaining  six  on 
or  before  December  25th,  1841 :  and  that  he  should  accept  such  lease  or 
leases,  and  that,  until  the  said  land  and  buildings  should  be  leased,  he 
should  pay  for  the  same,  or  so  much  thereof  as  should  remain  unleased,  the 
yearly  rents  in  the  agreement  mentioned,  in  the  same  proportions  and  at  the 
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A  verdict  was  found  for  the  defendants,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff,  on  the  ground  after  mentioned. 

Humfrey  now  moved  accordindy.  The  Insolvent  Debtors'  Court  had 
not  jurisdiction  to  make  the  vestmg  order.  Stat.  1  &  2  Vict.  c.  110,  s. 
37,  gives  that  authority  where  any  person,  being  a  prisoner  in  execution 
for  debt  at  the  time  of  the  commencement  of  the  act,  ^' shall  not"  (ac- 
cording to  sect.  36),  ^'within  twenty-one  days  next  after  the  time 
appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  have  been  so  com- 
mitted or  charged  in  execution."  But  here  the  plaintiff,  before  the  ex- 
piration of  the  twenty *one  days,  had  '^lain  in  prison"  ''for  the  space  of 
twelve  successive  calendar  months,"  in  execution  for  a  debt  below  201, 
and  was  thereby  entitled  under  stat.  48  G.  3,  c.  128,  s.  1,  on  application 
to  a  superior  court  of  record,  to  ''be  forthwith  discharged  out  of  custody, 
as  to  such  execution  by  the  rule  or  order"  of  that  court,  the  judgment 
remaining  in  force  against  his  estate.  By  the  operation  of  the  last  men- 
tioned statute,  he  had  made  satisfaction  at  the  end  of  the  twelve  mbnthfl, 
having  then  suffered  all  the  imprisonment  which  the  law  requires.  [LiT- 
TLEDALE,  J.  The  act  does  not  make  the  imprisonment  itself  a  discharge. 
It  entitles  the  prisoner  to  be  discharged  on  "  application  for  that  purpose 
in  term  time  made  to  some  one  of  his  Majesty's  superior  courts  of  record 
at  Westminster,  to  the  satisfaction  of  such  court."  The  Court  has  to 
exercise  a  discretion.]     No  inquiry  is  made,  if  proper  notice  has  been 

S'ven,  and  uncontradicted  facts  appear,  bringing  the  case  within  stat.  48 
.  3,  c.  123,  s.  l.(a)  [LiTTLEDALE,  J.  Still  the  discharge  does  not 
operate  by  relation.  The  prisoner,  till  discharged,  is  in  custody  to  all 
intents.  The  "satisfaction"  mentioned  in  stat.  1  &  2  Vict.  c.  110,8. 
36,  is  pecuniary  satisfaction.]  At  least,  after  the  plaintiff's  discharge 
on  November  2d,  1838,  the  Insolvent  Debtors'  Court  could  have  no  an- 
thoritv  to  dispose  of  his  estate.  The  act  contemplates  that,  for  all  the 
time  during  which  any  jurisdiction  is  exercised  by  that  court  over  the 
insolvent's  property,  he  shall  be  within  the  control  of  the  court.  That 
jurisdiction  and  control  were  put  an  end  to  by  the  order  of  the  Court 
of  Exchequer  on  November  2d.  [Littledale,  J.  The  Insolvent  Debt- 
ors' Court  had  jurisdiction,  at  any  rate,  on  October  26th.  When  the 
insolvent  obtained  his  discharge,  should  not  he  have  applied  to  that 
court  to  rescind  their  order  of  the  26th  ?]  After  his  discharge  under 
stat.  48  G.  3,  c.  123,  he  had  no  locus  standi  in  the  Insolvent  Debtors' 
Court  for  that  purpose  ;  though  an  insolvent  discharged  under  stat.  1 1 
2  Vict.  c.  110,  does  certainly  for  some  purposes,  continue  within  the 
jurisdiction  of  that  court,  till  he  has  paid  208.  in  the  pound ;  as  in  the 
cases  pointed  out  by  the  act,  where  he  has  acquired  new  property:(i) 

Lord  Dknman,  C.  J.  I  think  that  Acton  had  a  good  title  to  this 
property.  The  order  of  November  24th  was  an  operative  order,  by  a 
court  having  jurisdiction.     There  will  therefore  be  no  rule. 

Littledale,  J.  The  insolvent  remained  in  execution  to  all  intents 
till  he  was  actually  discharged.  A  regular  vesting  order  was  made  on 
the  26th  of  October ;  the  proceedings  commenced  m  the  Insolvent  Deb- 
tors' Court  went  on :  and  Acton  became  assignee  bv  the  order  of  No- 
vember 24th.     To  treat  that  as  a  nullity  is  to  say  that  the  order  of  » 

(a)  See  Reg.  Gen.  Hil.  2  W.  4,  L  90,  8  B.  &  Ad.  888. 
(6)  Sects.  88,  98. 
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court  at  Westminster  onder  stat.  48  G.  8,  c.  128,  makes  void  the  pro- 
ceedings of  the  Insolvent  Debtors'  Court.  I  think  that  is  not  so.  If  it 
was  thought  that  the  Insolvent  Debtors'  Court  had  done  wrong,  applica- 
tion should  have  been  made  to  that  court  to  correct  its  proceedings. 
We  cannot  say  that  thej  were  put  an  end  to  by  the  order  of  the  Court 
of  Exchequer.  , 

WiLLLLMS  and  CoLBBiDGSy  Js.,  Concurred. 

0  Rule  refused. 


OLDERSHAW  against  HOLT  and  Another,  Executors  of  FREWIN 

—p.  590. 

Plaintiff  a^eed  with  F.  to  let  him  land  on  a  building  lease  for  ninety-eight  years  from 
Christmas,  1835,  at  a  peppercorn  rent  for  three  years,  and  then  at  115/.  a  year,  paya- 
•ble  quarterly ;  F.  to  build  on  the  land  and  cover  in  eight  messuages  within  the  first 
three  years,  and  to  accept  a  lease,  Ac:  proviso  for  re-entry  on  default  F.  entered,  but 
did  not  baild  the  houses ;  whereupon  plaintiff  brought  ejectment,  and  recovered  pos- 
session on  Jane  12th,  1839.  The  demise  in  the  ejectment  was  laid  on  1st  January, 
1839. 

HrM,  that  plaintiff  could  not,  in  assumpsit  against  F.  on  the  agreement,  recover  rent 
from  December  25th  to  January  1st    For, 

^imhU  that  Stat  4  6c  5  W.  4,  c.  22,  s.  2,  as  to  apportionment  of  rents,  does  not  apply  to  the 
case  of  a  landlord  determining  the  relation  of  landlord  and  tenant  by  his  own  act. 
And  Htld  that,  if  it  did.  no  rent  was  due  here,  the  re-entry  taking  effect  from  the  day 
of  the  demise,  and  having  therefore  put  an  end  to  the  tenancy  before  a  quarter's  rent 
accrued ;  but  the  remedy  was  by  action  for  mesne  profits. 

After  re-entry,  plaintiff  agreed  with  a  new  tenant  to  let  him  the  premises  for  the  residue 
of  F.'s  term,  at  a  peppercorn  for  the  year  ending  Midsummer,  1840,  702.  for  the  year 
ending  Midsummer,  1841,  and  140/.  a  year  for  the  rest  of  the  term.  Plaintiff,  in  the 
above  action,  claimed,  as  damages,  the  difference  between  the  rent  which  he  would 
actually  receive  down  to  Midsummer,  1841,  and  that  which  would  have  accrued  down 
to  the  same  period  if  F.  had  kept  his  agreement 

BmUL,  that  the  jury  were  not  bound  to  award  that  amount,  but  might  give  their  verdict  on 
an  estimate  of  the  plaintiff's  real  damage,  taking  into  consideration  the  increased  rent 
secured  to  him  by  the  second  agreement 

AssuMPsrr.  The  declaration  (of  December  16th,  1839)  stated  an  agree- 
ment made,  April  I8th,  1836,  between  plaintiff  and  Frewin,  that,  as  soon 
as  certain  messuages  and  buildings  after  mentioned  should  be  built  and 
covered  in,  plaintiff  should,  on  Frewin's  request,  grant  him,  by  lease  or 
leases,  certain  land  in  the  agreement  described,  habendum  for  ninety-eight 
years  from  25th  December,  1835,  at  the  yearly  rent  of  a  peppercorn  for  the 
first  three  years,  and  the  yearly  rent  of  115/.  for  the  remainder  of  the  term, 
payable  on,  &c.,  (the  usual  quarter  days. J  And  that  Frewin  should,  on  or 
before  December  25th,  1841,  erect,  buila,  and  cover  in  upon  the  said  land, 
fourteen  secon5-rate  messuages,  viz.,  four  on  or  before  December  25th, 
1837  ;  four  on  or  before  December  25th,  1838 ;  and  the  remaining  six  on 
or  before  December  25th,  1841 :  and  that  he  should  accept  such  lease  or 
leases,  and  that,  until  the  said  land  and  buildings  should  be  leased,  he 
should  pay  for  the  same,  or  so  much  thereof  as  should  remain  unleased,  the 
yearly  rents  in  the  agreement  mentioned,  in  the  same  proportions  and  at  the 
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statute  4  &  5  W.  4,  c.  22,  was  referred  to  at  the  trial ;  but  I  think  it  is  im- 
possible to  say  that  any  right  of  action  had  attached  in  respect  of  rent 

LiTTLEDALE,  J.  The  re-entry  must  be  considered  as  taking  effect  from 
the  time  of  the  demise  relied  upon  in  the  ejectment.  From  that  period  the 
defendant,  while  holding  the  premises,  was  a  wrong-doer,  and  hable  for 
mesne  profits.  The  action  should  have  been  brought  for  those,  and  not  for 
rent.  A  landlord  may  defer  re-entering  till  the  rent  for  the  current  quarter 
has  become  due.  I  doubt  if  the  statute  as  to  apportionment  appUes  in  any 
case  where  the  landlord  ceases  to  be  so  by  his  own  act.  But  here  there 
could  not  b^  an  apportionment,  because  no  period  ever  arrived  at  which  the 
rent  could  have  become  due. 

Williams,  J.  The  first  plea  was  made  out,  in  point  of  fact,  by  proof 
that,  before  any  of  the  rent  claimed  could  have  become  due,  the  plaintiff 
had  availed  himself  of  the  forfeiture.  I  think  there  is  a  great  deal  in  the 
doubt  suggested,  whether  stat.  4  &  5  W.  4,  c.  22,  extends  to  any  case  like 
this,  and  whether  the  language  of  sect.  2  be  not  applicable  solely  where  the 
tenancy  is  determined  by  other  means  than  the  act  of  the  landlord.  Here, 
however,  no  rent  could  have  been  due  when  the  tenancy  was  determined. 

Coleridge,  J.  The  right  to  rent  ceased  from  the  day  of  the  demise  in 
the  declaration  in  ejectment.  Afterwards,  mesne  profits  only  could  be 
recovered.  I  think  that  stat.  4  &  5  W.  4,  c.  22,  s.  2,  does  not  apply  to  such 
a  case  a^  this,  but  only  where  the  rent  continues,  and  is  to  be  apportioned 
between  the  individual  who  was  entitled  when  it  began  to  accrue,  and 
another  who  has  come  in  as  a  remainder-man,  or  reversioner,  or  otherwise. 
This  appears  from  the  concluding  part  of  the  section,  which  enacts  that  the 
person  whose  interest  has  determined,  "  his  or  her  executors,"  &c.,  shall 
have  such  and  the  same  remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  of  the  said  rents"  &c.,  "  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  part  shall  become  due  and  payable,  and 
not  before,  as  he,  she,  or  they  would  have  had  for  recovering  and  obtaining 
such  entire  rents,"  &c.,  "  and  other  payments  if  entitled  thereto,  but  so  that 
persons  liable  to  pay  rents  reserved  by  any  lease  or  demise,  and  the  lands, 
tenements,  and  hereditaments  comprised  therein,  shall  not  be  resorted  to  for 
such  apportioned  parts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
such  portions  shall  form  a  part  shall  be  received  and  recovered  by  the  per- 
son or  persons  who,  if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents ;  and  such  portions  shall  be  recoverable  from  such  person 
or  persons  by  the  parties  entitled  to  the  same  under  this  act  in  any  action 
or  suit  at  law  or  in  equity."  And,  if  we  look  to  stat.  11  G'.  2,  c.  19, 
s.  15,  (a),  of  which  stat.  4  &  5  W.  4,  c.  22,  is  an  extension,  it  appears  that 
sect.  2  of  the  latter  act  cannot  have  been  meant  to  include  a  landlord  who 
comes  in  and  by  his  own  act  determines  the  tenancy. 

Rule  refused.  (6) 

(o)  See  the  authoriUes  cited  in  Dote  [z]  to  Jh/tppa  v.  Mayo^  I  Wms.  Sannd.  888  c  (5th  ed.) 
(6)  See,  as  to  damages,  HodtoU  v.  8taUbrat9,  11  A.  6c  E.  301,  (39  £.  C.  L.  R.  04.) 


ELLIOT  against  KENDRICK.— p.  597. 

Plaintiff  assigned  all  his  effects  to  N.,  for  the  benefit  of  his  creditors,  with  power  to  sue 
in  his  name ;  afterwards  he  became  insolvent  and  also  bankrupt,  and  had  not  ob- 
tained his  certificate ;  and  had  no  means  of  paying  the  costs  of  an  action.    N.  havinf 
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commenced  an  action  in  plaintiff's  name,  and  wilhoat  his  anthority,  (except  nnder  the 
assignment,)  the  Court  stayed  the  proceedings  till  N.  should  give  the  defendant  secu- 
rity for  costs. 

Hamfrey  obtained  a  rule  in  last  Kdary  term,  calling  on  Walter  J\/u:ol 
and  David  Scott  to  show  cause  why  they  should  not  give  security  to  the 
defendant  for  the  costs  in  tEis  cause,  {a) 

It  appeared  that,  on  24th  May^  1837,  plaintiff  assigned  all  his  estate  and 
effects  to  J\/tcol  and  Scott^  as  trustees  for  the  plaintiff's  creditors,  with  power 
to  sue  in  his  name.  Afterwards  plaintiff  was  imprisoned,  and  petitioned  the 
Insolvent  Debtor's  Court,  and  executed  the  assignment  to  the  provisional 
assignee  on  2d  May,  1838.  On  4th  January y  lo39,  he  became  bankrupt : 
and  an  assignee  under  the  fiat  was  afterwards  chosen.  Plaintiff  had  not 
obtained  his  certificate.  The  debt  on  which  the  action  was  brought  became 
due  before  24th  JWizy,  1837 ;  and  this  action  was  in  fact  brought  by  Nicol 
and  Scott.  Plaintiff  deposed  that  he  would  not  have  brought  it  himself, 
because  the  defendant  had  a  set-off  against  hira :  and  that  he,  plaintiff,  was 
unable  to  pay  any  law  expenses,  and  believed  that  he  should  shordy  take 
the  benefit  of  the  Insolvent  Debtors'  Act,  and  was  desirous  that  the  attorney 
in  the  action  should  be  restrained  from  proceeding  till  plaintiff  and  defendant 
were  both  indemnified  against  costs. 

Piatt  now  showed  cause,  and  contended  that  there  was  no  precedent  for 
such  an  application. 

Humfyey,  contra,  cited  Archboirs  Practice  of  Country  Attorneys,  p.  572, 
Heaford  v.  Knight,  2  B.  &  C.  579,  (9  E.  C.  L.  R.  186,)  and  BoyU  v.  An- 
derson, 2  Dowl.  P.  C.  596.  [LiTTLEDALE,  J.  Those  are  not  examples 
requiring  security  from  assignees  under  a  voluntary  assignment.]  The  prin- 
ciple is  the  same :  the  action  is  carried  on  in  the  name  of  a  party  who  neither 
assents  to  the  proceeding  nor  can  pay  the  costs. 

Lord  Denman,  C.  J.  The  trustees  choose  to  proceed  in  the  action  in  the 
name  of  a  party  who,  for  their  benefit,  has  divested  himself  of  all  means  of 
paying  the  costs.     I  think  they  should  give  security  to  the  defendant. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE,  Js.,  coucurred. 

Rule  absolute. 

(a)  Other  matters  contained  in  the  rale  were  abandoned  by  Humfrey  on  the  hearing. 


The  QUEEN  against  RICHARD  DUNN,  Esquire.— p.  599. 

On  habeas  corpus,  bringing  up  a  parly  committed  by  justices  for  not  finding  sureties  of 
the  peace,  the  Court  will  not  hear  affidavits  controverting  the  facts  alleged  in  the 
articles  of  the  peace.    Stat.  56  G.  3,  c.  100,  s.  3,  does  not  affect  the  practice  in  this 
respect- 
Where  a  party  exhibiting  articles  of  peace  alleges,  as  the  ground  of  fear,  expressions 
in  a  letter,  which  he  submits  to  the  Court  for  their  construction,  the  Court  will  not 
lake  the  words  into  consideration,  nor  act  upon  the  articles,  unless  the  whole  letter  be 
set  forth. 
Where  the  sessions,  upon  articles  of  the  peace  being  exhibited,  have  ordered  sureties  to 
he  found,  and  committed  the  accused  party  for  want  of  them,  their  judgment  is  not 
final:  bat  this  Court,  on  habeas  corpus  and  certiorari,  will  examine  the  articles,  and, 
if  they  are,  on  the  face  of  them,  insufficient,  supersede  the  order  of  sessions  as  made 
without  jurisdiction,  and  discharge  the  prisoner. 
Articles  of  the  peace  are  not  sufficient  unless  they  show  a  threat 
The  threat  need  not  be  in  words,  but  may  be  inferred  from  a  course  of  conduct.    The 
inference,  however,  must  be  drawn  by  the  exhibitant  himself;  and,  if  he  omit  to  stal« 
it  in  the  articles,  the  Court  will  not  draw  the  inference. 


300  Reg.  v.  Dunn.   M.  T.  1840.  [599 

Phe  exhibitant  may  allege,  as  part  of  his  ground  for  apprehension,  miscondact  which 
has  Ifeen  the  subject  of  former  articles;  although  the  accused  party  was  committed 
on  those  articles  for  want  of  sureties,  and  discharged  on  habeas  corpus :  and  a  com- 
mitment on  such  new  articles  will  not  be  contrary  to  staL  31  Car.  2,  c.  2,  s.  6. 

The  defendant,  being  in  the  custody  of  the  keeper  of  the  New  Prison, 
Clerkenioelly  obtained  a  writ  of  habeas  corpus  (of  November  2d,  1840,  re- 
turnable immediately  after  the  receipt,)  under  which  he  was  now  brought 
before  the  court:  and  the  jailer  returned  the  following  warrant  as  the  cauae 
of  taking  and  detention. 

Police  Court,  Hatton  Garden 

Police  District  s*^^  ^^®  keeper  of  the  New  Prison  at  Clerkenwell  in  the  county  of 
to  wit.         S     Middlesex,  within  the  Metropolitan  Police  District,  or  his  deputy. 

Receive  into  your  custody  in  the  said  New  Prison  the  body  of  Richard  Dunn,  late  of 
No.  10  King  sireet,  Saint  James's,  in  the  county  of  Middlesex,  and  within  the  said  dis- 
trict, barrister  at  law,  herewith  sent  you,  and  who  was  this  day  brrought  before  me, 
Boyce  Combe,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the  said  county, 
and  also  one  of  the  magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the 
Police  court  in  Hatton  Garden,  within  the  Metropolitan  police  district,  by,  and  charged 
upon  the  oath  of  Joseph  Shackell,  before  me,  that  the  said  Richard  Dunn  is  the  identical 
person  named  in  a  certain  warrant  now  produced  and  shown  to  me,  bearing  date  the 
29th  day  of  June  last,  under  the  hands  of  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  signed  by  them  in  open  session  holden  at  the  session  house  for  the  said 
county,  on  the  said  29th  day  of  June,  whereby  it  appears  to  me  that  articles  of  the  peace 
were  exhibited  against  him  the  said  R.  Dunn,  on  the  said  29th  day  of  June,  by  Miss 
Angela  Georgina  Burdett  Coutts,  before  her  Majesty's  justices  assigned  to  keep  the 
peace  in  the  county  aforesaid  and  also  to  hear  and  determine,"  «fec.,  "at  the  session  of 
the  peace  there,  viz.  on  the  said  29ih  day  of  June,  holden  at  the  said  session  house  ia 
and  for  the  said  county,  and  it  is  also  appearing  to  me  that  the  said  R.  Dunn  is  the 
identical  person  against  whom  the  said  articles  were  exhibited:  and  whereas  it  was 
ordered  by  the  Court,  at  the  said  session,  that  the  said  R.  Dunn  do  enter  into  his  own 
recognisance  in  the  sura  of  500/.,  and  find  two  sureties  in  the  sura  of  250/.  each,  to  ap- 
pear at  the  next  general  or  quarter  session  for  the  said  county  after  the  expiration  of 
two  years,  and  in  the  meantime  to  keep  the  peace  and  be  of  good  behaviour  towards  all 
her  Majesty's  liege  subjects,  and  particularly  towards  the  said  Miss  A.  G.  B.  Coutts,  (the 
exhibitant  of  the  said  articles,)  and  that  forty-eight  hours  notice  of  bail  be  given  to  Mr. 
W,  C.  Humphreys  of  No.  119  Newgate  street,  the  solicitor  for  the  said  exhibitant  before 
the  same  be  taken;  as  appears  to  me  by  the  certificate  of  the  clerk  of  the  peace  for  the 
said  county :  and  the  said  R.  Dunn  having  neglected  and  refused  to  enter  into  such 
recognisance  with  such  sureties  as  aforesaid:  Him  therefore  safely  keep  in  your  said 
custody  until  he  shall  be  discharged  by  due  course  of  law,  unless  he  the  said  R.  Dunn, 
shall  in  the  meantime  enter  into  such  recognisance  with  such  sureties  as  aforesaid: 
And  for  so  doing  this  shall  be  your  sufficient  warrant  Given  under  my  hand  and  seal 
at  the  police  court  aforesaid,  this  lllh  day  of  July,^840.  Botcb  Combs.'* 

A  certiorari  had  also  issued,  dated  November  2d,  to  the  justices  of  Mid- 
dlesex, in  obedience  to  which  they  now  returned  the  articles  of  the  peace 
exhibited  by  Miss  Coutts,  with  two  affidavits  on  which  the  order  of  sessions 
was  grounded,  the  whole,  with  the  order,  being  upon  one  parchment  roll. 
The  articles  were  as  follows : 

**  MiddUtex. — Articles  of  the  peace  exhibited  by  Angela  Georgina  Burdett  Coutts,  of 
Stratton  street,  Piccadilly,  in  the  county  of  Middlesex,  spinster,  against  Richard  Dunn, 
late  of  the  parish  of  St.  Marylebone,  Esquire,  in  order  to  preserve  the  life  and  persoa 
of  this  exhibitant  from  bodily  harm. 

First.  This  exhibitant  on  her  oath  saith,  that,  in  the  month  of  August,  1838,  this  ex- 
hibiunt  received  two  letters  signed  Richard  Dunn,  but  which  letters,  from  the  strange 
language  contained  in  them,  this  exhibitant  considered  to  have  been  written  by  some 
insane  person,  and  consequently  threw  them  aside;  and  she  believes  that  they  were  de- 
stroyed with  other  waste  papers.  And  this  exhibitant  further  saith  that,  in  the  said 
month  of  August,  1838,  Richard  Dunn,  gainst  whom  these  articles  are  exhibited,  bat 
who  until  that  time  was  totally  unknown  either  by  name  or  person  to  this  exhibitant 
(except  by  the  said  two  letters,)  came  to  the  Queen's  Hotel,  at  Harrogate,  in  the  Wesl 
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Hiding  of  the  cotint3r  of  York,  and  there  obtained  a  room  nearly  opposite  to  the  sleeping 
room  occupied  by  this  ezhibitant,  who  was  at  that  time  residing  in  the  said  hotel,  smd, 
by  some  means  unknown  to  this  ezhibitant,  contrived  to  place  or  have  placed  his  card 
in  this  exhibitant's  said  room.  That  this  ezhibitant,  feeling  greatly  annoyed  by  this  cir- 
cumstance, on  the  following  morning  removed  from  the  said  hotel  with  her  establish- 
ment, and  went  to  reside  at  another  part  of  the  town,  where  letters  written  by  the  said 
Richard  I>ann,  and  addressed  to  this  ezhibitant,  were  continually  thrown  into  the  garden 
of  the  house  where  this  ezhibitant  was  then  residing;  and  she  was  there  otherwise  an- 
noyed by  the  said  Richard  Dunn  coming  to  the  house,  endeavouring  to  gain  admittance, 
and  also,  when  she  went  out,  endeavouring  to  get  into  the  ezhibitant's  company  and  into 
conversation  with  her,  insomuch  that  this  ezhibitant  was  obliged  at  length  to  refrain 
^om  leaving  the  house  except  in  a  carriage  or  attended  by  a  male  servant;  and  which 
protection  this  ezhibitant  had  never  been  obliged  to  resort  to  when  at  Harrogate  on 
Tormer  occasions.  That,  as  these  annoyances  continued  to  increase,  and  one  of  the 
tetters  having  stated  the  intention  of  the  said  Richard  Dunn  to  come  to  this  ezhibitant, 
this  ezhibitant  became  alarmed  for  her  personal  safety,  and  was  obliged  to  have  recourse 
to  the  magistracy  of  the  neighbourhood;  and,  in  consequence  of  the  complaint  of  this 
ezhibitaiit  and  upon  the  informations  sworn  to  by  her  and  by  other  persoqs,  the  said 
Richard  Dunn  was  apprehended,  and  on  or  about  the  29th  day  of  September,  1838,  was 
ordered  and  adjudged,  by  justices  of  the  peace  for  the  said  county  of  York,  to  enter  into 
his  own  recognisance  in  the  sum  of  500/.,  and  to  find  two  sureties  in  the  sum  of  250/. 
each,  or  one  surety  in  500/.,  to  keep  the  peace  and  to  be  of  good  behaviour  towards  her 
majesty  and  all  her  liege  people,  and  especially  towards  this  ezhibitant,  until  the  16th 
day  of  October  then  next,  which  was  the  first  day  of  the  then  nezt  session  of  the  peace 
for  the  said  Riding;  and  for  want  of  such  sureties  the  said  Richard  Dunn  was  committed 
to  the  Castle  at  York,  and  there  remained  until  the  said  then  nezt  session,  when,  as  this 
ezhibitant  had  then  left  Harrogate  and  was  induced  to  hope  that  such  annoyance  would 
not  be  renewed,  this  ezhibitant  did  not  at  the  then  nezt  sessions  direct  any  legal  proceed- 
ings to  be  instituted  against  the  said  Richard  Dunn ;  and  at  the  said  then  nezt  sessions 
the  said  Richard  Dunn  was,  as  ezhibitant  was  informed  and  believes,  discharged  from 
custody. 

Secondly.  This  ezhibitant  on  her  oath  .saith,  that  no  sooner  was  he  the  said  Richard 
Dunn  discharged  from  custody  as  aforesaid,  than  he  came  to  London,  where  this  ezhi- 
bitant then  was,  and  took  lodgings  at  the  Gloucester  Hotel  in  Piccadilly,  which  is  situate 
very  near  to  the  town  residence  of  this  ezhibitant,  and  commenced  a  system  of  annoy- 
ance to  this  ezhibitant  by  writing  letters  endeavouring  to  procure  interviews  with  this 
ezhibitant,  leaving  cards  and  letters  at  the  door  of  this  ezhibilant's  house,  and  by  watch- 
ing and  following  this  ezhibitant  both  when  in  her  carriage  and  whilst  walking  in  the 
street;  that  this  ezhibitant  became,  in  consequence  of  these  proceedings  on  the  part  of 
the  said  Richard  Dunn,  greatly  alarmed  for  her  personal  safety,  and  applied  to  Sir  Fre- 
derick Adair  Roe,  Baronet,  the  then  chief  magistral  of  the  police  at  Bow  street,  on  the 
31st  day  of  December,  1838,  who,  upon  the  information  of  this  ezhibitant  sworn  before 
him,  issued  his  warrant  for  the  apprehension  of  the  said  Richard  Dunn ;  and  he  was 
accordingly  brought  before  the  said  Sir  Frederick  Adair  Roe,  and  was  ordered  to  enter 
into  recognisances  and  to  find  sureties,  himself  in  500/.,  and  two  sureties  in  250/.  each, 
to  keep  the  peace  towards  this  ezhibitant  And  this  ezhibitant  saith  that,  while  the 
informations  were  taking  and  reading  before  Sir  Frederick  Adair  Roe  as  aforesaid,  the 
eoAdact  of  the  said  Richard  Dunn  was  so  violent  that  it  was  with  much  difficulty  he 
could  be  restrained,  the  officer  in  attendance  being  obliged  for  some  part  of  the  time  to 
hold  him  by  force  lest  he  should  commit  some  mischief  while  the  said  Sir  Frederick 
Adair  Roe  was  adjudicating  upon  the  complaint  of  this  ezhibitant  so  made  as  aforesaid. 
That,  the  said  Richard  Dunn  not  having  procured  the  required  sureties,  he  was  there- 
upon committed  and  remained  in  prison  some  short  time,  but  was  afterwards  discharged 
o&  habeas  corpus  in  consequence  of  an  informality  in  the  warrant  of  commitment,  as 
this  exhibitant  is  informed  and  believes. 

Thirdly.  This  ezhibitant  on  her  oath  saith  that,  since  the  discharge  last  aforesaid, 
this  exhibitant  has  been  subjected  to  repeated  and  constant  annoyance  by  letters  being 
addressed  to  her  by  the  said  Richard  Dunn,  and  by  applications  repeatedly  made  by  that 
person  at  her  house  and  at  the  house  of  her  father  Sir  Francis  Burdett,"  Baronet :  that 
the  said  Richard  Dunn  has  also  been  continually  observed  walking  up  and  down  in  front 
of  the  house  of  this  exhibitant,  and  watching  for  opportunities  to  intrude  himself  into 
the  company  of  this  exhibitant;  and  since  the  month  of  August,  1838,  down  to  the  pre- 
sent time,  scarcely  a  week  has  elapsed  without  some  letter  or  packet  having  been  ad- 
dressed by  the  said  Richard  Dunn  to  this  exhibitant  and  delivered  at  her  house.  That, 
on  reeeipt  of  such  letters,  if  the  writing  could  be  discovered  to  be  that  of  the  said 
Richard  Dunn,  this  exhibitant  has  not  broken  the  seals ;  but  in  some  instances  the  sa 
pencriptions  have  been  in  a  different  handwriting;  in  such  instances  the  seals  havo 
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been  broken:  and  in  all  cases,  as  well  when  the  seals  have  been  broken  as  otherwise, 
this  exhibitant  has  immediately  sent  the  same  letters  to  her  solicitor,  in  order  that  such 
proceedings  might  be  taken  against  the  said  Richard  Dunn,  in  respect  of  such  letters, as 
the  legal  advisers  of  this  exhibitant  might  judge  proper;  and  this  exhibitant  has  been 
informed  and  verily  believes  that  all  the  said  letters  have  been  returned  to  the  said 
Richard  Dunn  with  the  exception  of  such  as  were  in  the  judgment  of  this  exhibitant's 
solicitor  deemed  necessary  for  the  purposes  of  the  proceedings  at  law  already  taken  or 
to  be  taken  against  the  said  Richard  Dunn. 

Fourthly.  This  exhibitant  on  her  oath  saith  that,  in  the  month  of  April  last,  she  was  on 
a  visit  to  her  father,  Sir  Francis  Burdett,  Baronet,  who  was  then  staying  at  the  Park 
Hotel,  Norwood,  in  the  county  of  Surrey,  where  this  exhibitant  went,  accompanied  by 
Miss  Meredith,  a  friend  of  this  exhibitant,  on  Saturday  the  I8th  day  of  the  said  month  of 
April.  That  on  the  following  day  (Sunday)  this  exhibitant  was  attending  divine  service 
at  Norwood  church;  and,  as  this  exhibitant  was  informed  and  believes,  the  said  Richard 
Dunn  came  to  the  same  church,  and  was  afterwards  seen  in  the  road  leading  from  the 
said  church  to  the  said  hotel,  watching  for  this  exhibitant:  that,  while  this  exhibitant 
was  at  the  said  hotel,  she  was  occasionally  in  the  habit  of  walking  with  her  said  friend 
Miss  Meredith  in  the  private  grounds  of  the  said  hotel,  and  was  frequently  obliged  to  quit 
those  grounds  and  take  refuge  in  the  said  hotel,  in  consequence  of  the  said  Richard  Dunn 
appearing  in  the  road  and  fields  contiguous  to  the  said  hotel  and  overlooking  the  grounds 
in  which  this  exhibitant  and  her  friend  were  walking,  continually  annoying  and  alarm- 
ing this  exhibitant  by  waving  his  handkerchief  and  making  gestures  in  the  view  of  this 
exhibitant:  that,  during  the  stay  of  this  exhibitant  at  the  said  hotel,  she  was  under  the 
necessity  of  being  closely  attended  by  a  man-servant,  to  protect  her  from  the  continual 
annoyance  offered  to  this  exhibitant,  and  from  the  personal  injury  which  this  exhibitant 
apprehended  from  the  said  Richard  Dunn.  That  on  one  occasion  she  was  informed  by 
the  said  man-servant  that  the  said  Richard  Dunn  had  secretly  got  through  the  hedge  from 
the  public  way  into  the  said  private  grounds  where  this  exhibitant  and  Miss  Meredith 
were  then  walking,  and  was  making  towards  the  spot  where  this  exhibitant  was;  where- 
upon this  exhibitant  and  the  said  Miss  Meredith  were  obliged  immediately  to  retreat  into 
the  house  in  order  to  escape  from  the  personal  insult  and  annoyance  which  this  exhibi- 
tant verily  believes  the  said  Richard  Dunn  then  meditated.  That  it  was  this  exhibitant's 
intention  to  have  remained  at  the  said  hotel  for  the  summer  season;  but,  in  consequence 
of  the  said  Richard  Dunn's  said  conduct,  this  exhibitant  was  compelled  to  abandon  that 
intention;  and  this  exhibitant  in  fact  quitted  the  said  hotel  on  Saturday  the  25th  day  of 
April,  having  been  there  for  one  week  only,  being  afterwards  afraid  to  return  thereto  for 
the  reasons  aforesaid. 

Fifthly.  This  exhibitant  on  oath  saith  that,  after  the  return  of  this  exhibitant  from  Nor- 
wood as  aforesaid,  a  letter  written,  as  this  exhibitant  believes,  by  the  said  Richard  Dunn 
dated  from  No.  10  King  street,  Saint  James',  on  the  18th  day  of  May  last,  and  addressed 
to  this  exhibitant,  was  delivered  at  this  exhibitant's  house  in  Stratton  street,  in  which  said 
letter  is  the  following  passage  referring  to  a  proposal  in  the  said  letter  that  this  exhibitant 
should  consent  to  meet  the  said  Richard  Dunn,  (that  is  to  say:)  "If  you  refuse  this  re- 
quest, you  will,  when  it  is  too  late,  repent  a  course,  the  consequences  of  which  will  sooner 
or  later  fall  on  yourself  and  your  family." 

Sixthly.  This  exhibitant  on  oath  saith  that,  on  the  18th  day  of  June  instant,  about  one 
o'clock  in  the  day,  this  exhibitant,  accompanied  by  the  said  Miss  Meredith,  drove  in  th» 
exhibitant's  carriage  to  the  Regent's  Park  for  the  purpose  of  walking  there :  that,  when 

gassing  along  Bond  Street  at  the  end  near  to  Piccadilly,  this  exhibitant  saw  the  said 
ichard  Dunn  on  foot  walking  in  an  opposite  direction  to  that  in  which  this  exhibitant 
was  driving,  viz.  towards  Piccadilly:  that,  when  this  exhibitant  arrived  in  the  Regent's 
Park  near  to  Sussex  Place,  this  exhibitant  and  Miss  Meredith  got  out  of  the  carriage  for 
the  purpose  of  walking,  and  had  proceeded  a  short  distance  attended  by  the  man-servant 
before  mentioned,  when  she  was  almost  immediately  accosted  by  the  said  Richard  Dunn, 
who  came  up  and  endeavoured  to  intrude  himself  into  the  company  of  this  exhibitant 
and  the  said  Miss  Meredith :  that  this  exhibitant,  being  greatly  terrified,  called  up  the 
man-servant  aforesaid,  who  placed  himself  between  this  exhibitant  and  the  said  Richard 
Dunn,  and  thereby  prevented  the  said  Richard  Dunn  from  further  interfering  with  or  mo- 
lesting this  exhibitant,  who,  by  the  aid  of  such  protection,  was  enabled,  accompanied  by 
t^e  said  Miss  Meredith,  to  seek  refuge  in  the  house  of  Mrs.  Alexander,  a  friend  of  this 
exhibitant,  situate  15  Hanover  Terrace,  and  where  this  exhibitant  fortunately  met  both 
Mr.  and  Mrs.  Alexander  at  home.  That,  while  this  exhibitant  was  in  the  said  house,  the 
said  Richard  Dunn  knocked  at  the  door  for  the  purpose  of  intruding  himself  into  the  said 
house  in  pursuit  of  this  exhibitant;  whereupon,  the  said  Mr.  Alexander  observing  the 
alarm  and  agitation  under  which  this  exhibitant  and  Miss  Meredith  were  labouring,  be 
caused  the  said  Richard  Dunn  to  be  taken  into  custody  and  conveyed  to  the  Police  court, 
High  Street,  Marylebone,  where  the  said  Richard  Dunn  was,  as  this  exhibitant  was  in- 
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formed  and  believes,  bound  in  recognisance  to  appear  at  this  present  session  and  to  keep 
the  peace  in  the  mean  time. 

Seventhly.  That,  on  the  occasion  of  the  said  last  mentioned  complaint  at  the  Police 
court  at  Marylebone  as  aforesaid,  the  said  Richard  Dunn,  as  this  exhibitant  has  been  in- 
formed and  believes,  publicly  stated  that  this  exhibitant  had  entered  into  a  correspond- 
ence with  the  said  Richard  Dunn.  And  this  exhibitant  on  her  oath  saith,  that  on  no  oc- 
casion whatever  did  she  either  directly  or  indirectly  correspond,  negotiate,  or  have  any 
intercourse  or  communication  with  the  said  Richard  Dunn,  or  by  any  act,  writing,  word, 
look,  or  gesture,  encourage  the  said  Richard  Dunn  to  address  her,  nor  did  she  ever  con- 
duct herself  so  as  to  lead  he  said  Richard  Dunn  to  believe  that  she,  this  exhibitant,  either 
directly  or  indirectly  sanctioned  the  said  Richard  Dunn  in  addressing  this  exhibitant ; 
but,  on  the  contrary  thereof,  from  the  very  first  moment  when  the  said  Richard  Dunn 
began  to  annoy  and  terrify  this  exhibitant  in  manner  aforesaid,  this  exhibitant  hath 
placed  the  matter  in  the  hands  of  her  legal  advisers,  and  hath  directed  them  to  take  all 
necessary  and  proper  steps  to  protect  her  from  the  annoyances  which  she  has  been  sub> 
jected  to  by  the  conduct  of  the  said  Richard  Dunn. 

Eighthly.  This  exhibitant  on  her  oath  saith,  that  she  is  unable  to  say  whether  the  said 
Richard  Dunn  is  or  is  not  of  sound  mind;  but,  from  the  whole  tenor  of  his  conduct  and 
demeanor  towards  this  exhibitant  from  the  month  of  August,  1838,  down  to  the  present 
time,  as  well  as  his  determined  perseverance  in  such  conduct,  and  from  the  premises 
before  detailed  in  these  articles,  thb  exhibitant  has  deemed  it  unsafe  ever  since  she  re- 
turned from  Harrogate  as  aforesaid  to  leave  her  house  without  the  attendance  of  a  man- 
servant, and  hath  abstained  from  walking,  as  she  was  wont  to  do,  in  Kensington  Gardens, 
it  being  contrary  to  the  regulations  there  to  admit  servants  in  livery  therein;  and  this 
exhibitant  for  many  weeks  has  felt  it  necessary  to  have  the  attendance  of  Mr.  Ballard,  or 
of  some  other  of  the  Bow  Street  officers,  at  her  house  in  Stratton  Street  aforesaid,  from 
the  fear  that  personal  violence  or  molestation  would  be  attempted  by  the  said  Richard 
Dunn  against  this  exhibitant ;  and  this  exhibitant  (except  only  when  the  said  Richard 
Dunn  was  confined  in  prison)  from  fear  absented  herself  when  in  town  from  public 
churches  or  places  of  worship,  and  hath  attended  divine  service  in  a  private  chapel  in 
Albemarle  street,  where,  on  some  occasions,  the  said  Richard  Dunn  obtruded  himself, 
and  so  acted  as  to  create  annoyance  to  this  exhibitant,  and  to  cause  the  interference  of 
the  clergyman  there,  who  look  measures  of  precaution  for  this  exhibitant*s  comfort  and 
safety;  and  this  exhibitant  is  now  in  daily  fear  that  some  act  of  violence  will  be  com- 
mitted against  this  exhibitant,  and  that  the  said  Richard  Dunn  will  do  this  exhibitant 
some  bodily  hurt;  and  therefore  this  exhibitant,  unless  <(he  can  have  protection  and 
security  from  the  annoyance  and  violence  which  she  if  .va  and  apprehends  from  the 
said  Richard  Dunn,  will  be  continually  under  restraint,  terror,  and  apprehension.  This 
exhibitant  therefore  humbly  prays  that  the  said  Richard  Dunn  may  be  ordered  by  this 
honourable  court  forthwith  to  find  sufficient  sureties  for  keeping  the  peace  towards  this 
exhibitant,  and  be  thereby  restrained  from  further  molesting,  annoying,  and  terrifying 
this  exhibitant. 

And,  lastly,  this  exhibitant  saith,  that  she  doth  not  make  this  complaint  against  the 
Kaid  Richard  Dunn  through  any  hatred,  malice,  or  ill  will  which  she  halh  or  beareth  to- 
wards him,  but  merely  for  the  preservation  of  her  life  and  person  from  bodily  harm. 
(Signed)  Ahokla  G.  B.  Coutts. 

The  first  affidavit  immediately  followed  this  signature,  and  began,  without 
any  heading  or  other  introduction,  as  follows :  "  William  Ballard  of  No.  3, 
Chapel  Place,  Cavendish  Square,  in  the  county  of  Middlesex,  retired  officer 
of  police,  maketh  oath  and  saith,"  &c.  The  deponent  (whose  statement  it 
is  unnecessary  to  set  out  at  length)  was  a  police  officer  who  attended  Miss 
Coutts  for  her  protection  at  Harrogate,  in  September,  1838.  He  deposed 
that,  while  so  employed  there,  he  saw  defendant  going  towards  Miss  Coutt^s 
residence,  and  told  him  that  he,  Ballard,  had  a  warrant  against  him  on  the 
complaint  of  Miss  Coutts,  who  was  in  fear  that  he  would  do  her  some  bodily 
harm,  to  which  Mr.  Dunn  answered,  that  he  was  not  going  near  her :  that 
Ballard  then  asked  him  ''  how  he  could  say  so,  when  he  had  written  to  Miss 
Coutts  to  say  he  was  coming?"  that  Mr.  Dunn  then  admitted  that  it  was  so, 
and  said,  ^^  if  she  has  done  this,  she  is  worse  than  the  damnedest  whore  that 
ever  walked  the  streets:"  and  that,  in  speaking  of  some  depositions  formerly 
made  by  Miss  Coutts  before  two  magistrates  of  Yorkshire,  Mr.  Dunn  said  he 
had  told  one  of  them  **  that,  if  Miss  Coutts  had  done  that,  or  said  that,  she 
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deserved  to  be  tarred,  feathered,  and  burnt."     The  affidavit  then  stated  the 
appnihension,  committal,  and  discharge  of  the  defendant  in  Yorkshire ;  and 
that,  in  consequence  of  repeated  annoyances  by  defendant,  and  "  from  her 
apprehended  danger,"  Ballard  was  again  deputed  to  attend  Miss  Coutts  in 
London,  which  he  did  from  October  to  December,  1838.     That,  on  fresh 
annoyances  being  given,  a  warrant  was  issued,  and  Ballard  thereupon  appre- 
hended the  defendant,  on  which  occasion  he  used  very  reproachful  and 
violent  language  respecting  Miss  Coutts ;  the  deponent  could  not  remember 
the  expressions,  but  stated  them  to  have  been  "  so  gross  and  oflensive,  and 
so  calculated  to  excite  fear  and  alarm,  that  this  deponent  verily  believes  the 
said  Miss  Coutts  had  good  cause  for  fear  that  injury  or  bodily  harm  might  be 
done  to  her  by  the  said  Richard  Dunn."     The  deponent  further  stated  that, 
after  the  last  mentioned  arrest,  when  defendant  was  before  Sir  F.  A.  Roe  at 
the  public  office.  Bow  Street,  and,  while  Sir  F.  A.  Roe  was  adjudicating 
upon  the  case,  defendant  behaved  so  violently  that  the  magistrate  ordered 
him  to  be  h^ld  by  the  collar ;  and  that,  while  waiting  for  the  commitment  to 
be  made  out,  he  tore  up  and  threw  away  the  depositions  which  had  been  taken, 
and,  on  being  remonstrated  with  by  Ballard,  took  a  poker  from  the  fire-place 
to  strike  him,  and  threatened  to  do  so,  but  it  was  wrested  from  him.    That 
defendant  was  committed,  but  released  on  habeas  corpus ;  after  which  Bal- 
lard, by  direction  of  the  magistrates  at  Bow  Street,  resided  a  considerable 
time  at  Miss  Coutts's  house  to  protect  her  from  any  further  apprehended 
violence  of  the  defendant.     The  affidavit  concluded  as  follows.     "  And  this 
deponent  further  saith,  that,  from  what  he  has  seen  of  the  conduct  of  the  said 
Richard  Dunn,  and  from  the  expressions  used  by  him  to  this  deponent  with 
reference  to  the  said  Miss  A.  G.  B.  Coutts,  both  at  Harrogate  and  when  in 
custody  in  London,  this  deponent  believes  the  said  Rich^  Dunn  is  fully 
bent  upon  personally  annoying  the  said  Miss  Coutts  in  every  way,  and  when- 
ever he  has  an  opportunity  of  doing  so ;  and  this  deponent  further  saith  that 
he   believes   that  the  said  Miss  Coutts  is  in  constant  danger  of  the  said 
Richard  Dunn  doing  her  some  personal  injury."     It  was  not  stated,  in  this 
affidavit,  that  any  of  the  violent  language  or  conduct  particularly  described 
took  place  in  Miss  Coutts's  presence,  or  was  reported  to  her.     Nothing  was 
subscribed  to  the  affidavit  but  the  signature,  "  William  Ballard." 

The  second  affidavit  followed,  without  any  introductory  form,  beginning, 
"  William  Weedon,  footman  to  Miss  Angela  Georgina  Burdett  Coutts,  of," 
&c.,  "  maketh  oath  and  saith,"  &c.  This  deponent  gave  details  as  to  the 
conduct  of  Mr.  Dunn  at  Norwood  and  the  Regent's  Park,  already  stated  by 
Miss  Coutts,  and  stated  that,  at  Norwood,  he  saw  Mr.  Dunn  get  through  a 
gap  in  the  hedge  into  the  grounds  of  the  hotel,  where  Miss  Coutts  was  walk- 
ing, and  go  towards  the  place  where  she  was.  This  deponent  added,  that, 
"  he  verily  believes,  from  what  he  has  witnessed  of  the  conduct  and  manner 
of  the  said  Mr.  Dunn  upon  several  occasions,  that  the  said  Miss  Coutts  is  in 

[>ersonal  danger,  and  has  reason  to  be  in  constant  fear  of  him."  Then  fbl- 
owed  the  signature,  "  William  Weedon,"  opposite  which  was  the  follomng 
jurat. 

"  Sworn  by  the  several  deponents  above  named,  in  open  court,  at  the 
general  quarter  session  of  the  peace,  held  in  and  for,"  &c.,  "  at  the  session 
house,"  &c.,  "  on  Monday,  the  29th  day  of  June,  1840. 

Richards." 
The  order  of  the  court  of  quarter  sessions,  recited  in  the  warrant  of  com- 
mitment, was  written  on  the  roll,  under  the  deposilions.     The  order  began : 
"  It  is  ordered  that  the  above-named  defendant  do  enter  into  his  own  recog- 
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nisance"  &c.y  and  proceeded  in  the  teims  stated  by  the  warrant,  (ant^,  p.  125 :] 
and  it  was  subscribed,  "  By  the  Court,  H.  Elliss,  clerk  of  the  peace." 

The  return  and  affidavits  having  been  now  read, 

7%€  Defendant,  in  person,  moved  (a)  that  he  should  be  discharged  out 
of  custody.  He  proposed  to  controvert  by  affidavit  the  statements  in  the 
articles  and  affidavits  upon  which  the  order  of  sessions  had  been  founded, 
contending  that  stat  56  G.  3,  c.  100,  ss.  3,  4,  authorized  such  a  course. 
[Lord  DsNMAN,  C.  J.  We  cannot  hear  such  affidavits.  The  feet  returned 
IS,  that  the  court  of  quarter  sessions  has  required  sureties,  and  the  justice 
has  committed  for  want  of  them.  The  justices  in  sessions  have  exercised 
their  discretion  upon  the  articles.  The  only  fact  we  could  inquire  into  on 
affidavit  would  be,  whether  or  not  the  justices  had  made  the  order  of  ses- 
sions, '  or  the  magistrate  had  committed.  Littledale,  J.  The  facts  set 
forth  in  the  return  are,  that  articles  of  the  peace  were  exhibited,  and  that,  upon 
thos«  articles,  the  sessions  made  an  order,  and  the  magistrate  afterwards 
issued  a  warrant  of  commitment.  These  fects  may  be  controverted,  (i) 
Lord  Denman,  C.  J.  We  are  of  opinion  that  you  cannot  go  into  a  state- 
ment as  to  other  facts.] 

The  articles  and  depositions  do  not  properly  appear  to  have  been  sworn. 
The  whole  should  have  been  headed,  '^  A.,  B.,  and  C,  swear,  and  each  for 
himself  and  herself  swears."  Or,  if,  without  such  heading,  they  make  sepa- 
rate despositions,  each  ought  to  have  a  distinct  jurat.  Here  one  general  jurat 
is  given,  "  sworn  by  the  several  deponents  above  named,"  &c. ;  and  there 
is  nothing  to  connect  the  depositions  with  each  other  or  with  the  articles. 
Taken  apart,  none  appears  to  be  sworn.  Perjury  could  not  be  assigned  on 
any. 

The.  articles  now  returned  differ  from  those  exhibited.  Interlineations 
have  been  made.  [Lord  Denman,  C.  J.«  We  can  look  only  at  what  is 
returned.] 

The  articles  are,  in  substance,  insufficient.  "  Surety  of  the  peace  is  grant- 
able,"  according  to  Hawkms,  (c)  "  wherever  a  person  has  just  cause  to  fear 
that  another  will  bum  his  house,  or  do  him  a  corporal  hurt,  as  by  killing,  or 
beating  him,  or  that  he  will  procure  others  to  do  him  such  mischief;"  and 
the  justice  '^  is  bound  to  grant  it,  upon  the  party's  giving  him  satisfection 
upon  oath  that  he  is  actuafiy  under  such  fear ;  and  that  he  has  just  cause  to 
be  so,  by  reason  of  the  other's  having  threatened  to  beat  him,  or  lain  in  wait 
for  that  purpose."  No  such  reason  is  suggested  here  for  expecting  any  in- 
jury of  the  kind.  The  law  requires  that  some  threat  should  have  been  used ; 
mere  apprehension  is  not  sufficient ;  the  grounds  of  it  should  appear.  The 
precedents,  in  such  cases,  show  acts  of  violence  towards  the  exhibitant,  and 
reasons  for  expecting  further  violence.  And  the  menace  should  be  of  some- 
thing which,  if  earned  into  effect,  would  be  a  breach  of  the  peace.  Here, 
nothing  like  a  threat  is  stated,  and  the  acts  complained  of  amount  to  no 
more  than  annoyance,  which  is  not  a  ground  of  fear.  (Following  up  this 
argument,  he  proceeded  to  comment  on  the  several  statements  in  the  articles.) 
Any  letters  relied  upon  as  a  ground  of  the  application  should  be  fully  set  out, 
as  would  be  done  in  moving  for  a  criminal  information  for  provoking,  by 
letter,  to  a  breach  of  the  peace. 

The  party  now  applying  has  already  been  imprisoned  upon  articles  of  the 

(a)  Before  Lord  DenmaD,  C.  J.,  Liuledale,  Williams,  and  Coleridge,  Js. 

(6)  Sir  J.  Campbell,  Attorney-General,  who  opposed  ihe  motion,  here  referred  to  Rtx 
tr.  Dofurty,  13  East,  171,  and  Lord  Vane*»  cattty  3  Stra.  1202;  8.  C,  more  fully,  13  East, 
171,  note  (a).    See  Leonard  Wntton't  ease,  9  A.  &  E.  731.  (36  E.  C.  L.  R.  264.) 

{e)  2  Hawk.  P.  C.  5,  book  1,  c.  60,  s.  6,  7th  ed. 
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peace,  not  materially  differing  from  those  since  exhibited ;  a  few  circum- 
stances only  are  now  added.  From  that  imprisonment  he  was  discharged 
by  habeas  corpus ;  and,  therefore,  his  present  detention  is  contrary  to  stat. 
31  Car.  2,  c.  2,  s.  6,  which  forbids,  afler  discharge  by  habeas  corpus,  re- 
committing the  party  for  the  same  alleged  offence,  '^  any  colourable  pretence 
or  variation  in  the  warrant  or  warrants  of  commitment  notwithstanding." 

The  order  of  sessions  is  irregular.  That  court  has  not  jurisdiction  to  bind 
a  party  to  appear  at  the  next  general  or  quarter  sessions  for  the  coiuity  after 
the  expiration  of  two  years.  The  order  does  not  state  a  tyne  from  which  the 
two  years  are  to  run.     And  it  was  made  without  hearing  the  defendant. 

The  Court  then  said  that  they  doubted  if  the  grounds  for  apprehending 
injury  were  sufficiently  set  forth  in  the  articles,  and  desired  to  hear  the  coun- 
sel supporting  the  return,  on  this  point. 

Sir  J.  Campbelly  Attorney-General,  Bodkin,  and  M.  ChamberSj  in  support 
of  the  return,  (a)  The  court  of  quarter  sessions  appears  by  the  articles  to 
have  had  jurisdiction,  and  has  decided  that  Miss  Coutts  had  reason  to  ap- 
prehend personal  injury.  That  decision  cannot  be  reviewed  here.  If  the 
sessions  exceed  their  jurisdiction,  the  remedy  is  to  bring  up  the  order  by 
certiorari,  and  quash  it ;  but,  where  there  is  no  excess,  this  Court  cannot 
interfere.  The  articles  in  tliis  case,  however,  showed  a  good  ground  for 
Ae  order.  Justices  of  the  peace,  by  their  commission,  are  to  cause  to  come 
before  them  "  all  those  who  to  any  one  or  more  of  our  people  concerning 
their  bodies  or  the  firing  of  their  houses,  have  used  threats,  to  find  sufficient 
security  for  the  peace  or  their  good  behaviour,  towards  us  and  our  people. "(ft) 
But  the  threats  need  not  be  by  word  of  mouth  ;  they  may  be  by  conduct; 
and  conduct  may  have  a  different  effect  in  different  cases,  according  to  the 
age,  sex,  or  condition  of  the  party,  or  to  other  circumstances ;  as,  the  party 
complained  of  being  known  or  a  stranger.  This  view  of  the  law  is  consist- 
ent with  the  passage  quoted  on  the  other  side  from  Hawk.  P.  C.  b.  1,  c.  60, 
s.  6.  If  the  conduct  complained  of  tends  to  a  breach  of  the  peace,  the  case 
for  interference  arises ;  the  magistrate  is  not  to  wait  for  an  actual  breach. 
His  duty  on  this  point  lies,  according  to  Dalton,  (Dalt.  Just.  cap.  3,) "  in 
preventmg  the  breach  of  the  peace,  (wisely  foreseeing  and  repressing  the 
beginnings  thereof,)  by  taking  surety  for  the  keeping  of  it,  or  for  the  good 
behaviour  of  the  offenders,  as  the  case  shall  require."  A  party  exhibits  a^ 
ticles  quia  timet.  [Coleridge,  J.  You  must  contend  that  the  binding  by 
a  single  justice,  as  well  as  by  the  sessions,  is  conclusive.]  WUles  y.  Bridger^ 
2  B.  &  Aid.  278,  shows  that  it  is.  [Coleridge,  J.  It  was  not  necessary 
to  decide  the  point  there,  because  the  warrant  was  held  valid.]  One  magis- 
trate bound  over  in  Rex  v.  Tregarthm,  5  B.  &  Aid.  678,  (27  E..C.  L.  R 
152 ;)  it  was  (.ontended  before  this  court,  (on  motion  for  a  certiorari,)  that  the 
words  which  he  had  treated  as  a  threat  were  used  metaphorically ;  but 
Parke,  J.,  said,  "  the  magistrate  havings,  in  the  exercise  of  his  discretion, 
thought  that  there  was  ground  for  requiring  the  defendant  to  enter  into  re- 
cognisances to  keep  the  peace,  this  Court  cannot  interfere.**  And  the  rule 
was  refused.  [Coleridge,  J.  If  this  Court  could  not  interfere  either  on 
certiorari  or  habeas  corpus,  there  would  be  no  remedy  in  such  a  case,  how- 
ever gross  the  error  might  be.]  The  order,  if  wholly  irregular,  might  be 
treated  as  a  nullity.  [Coleridge,  J.  In  Rex  v.  Tregartheny  tfie  Court  went 
farther  than  was  absolutely  necessary,  because  the  words,  taken  in  one  point 

(a)  November  5th.    Before  the  same  judges. 

(6)  5  Bum's  Just  4,  tit.  Justices  of  the  Peace  IT.,  ed.  D'Oy.  dc  Wms.  2  CbiL  Bum^s 
.'nsU  642,  ed.  28. 
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of  vieWy  did  afford  groand  for  requiring  sureties.  But  suppose  there  had 
been  none.  Instances  are  given  in  the  books  in  which  articles  cannot  be 
exhibited,  as  where  the  threat  is  not  against  a  party  himself,  but  against  his 
servant  or  property.  Suppose  that  appeared  upon  the  articles,  the  com- 
plainant nevertheless  swearing  that  he  was  in  fear  of  bodily  injury ;  or  sup- 
pose, in  this  case,  the  only  ground  of  fear  stated  had  been  the  waving  of  a 
handkerchief.]  If  the  sessions  did  not  exceed  their  jurisdiction  in  taking 
cognisance  of  the  case,  there  would  be  no  remedy,  unless  the  magistrates 
were  shown  to  have  acted  msik  fide.  The  case  is  like  many  others  in  which 
an  inferior  court  has  power  to  decide  conclusively,  as  on  commitments  for 
contempt  The  finding  of  such  a  court  on  a  matter  of  fact  within  its  juris- 
diction cannot  be  interfered  with.  [Coleridge,  J.  The  jurisdiction  here 
is  Umited  to  the  case  of  certain  threats ;  none  have  been  used ;  but  a  threat 
is  to  be  inferred ;  can  the  sessions,  by  drawing  such  an  inference,  firom  wbalr 
ever  facts,  give  themselves  a  jurisdiction  not  to  be  interfered  with  ?]  If  a 
phrase  is  ambiguous,  they  are  to  judge  of  it :  and  thev  have  judged  accord- 
ingly of  the  passage  firom  a  letter,  set  out  in  these  articles.  In  jRex  v.  Hoi- 
imoayj  2  Dowl.  P.  C.  525,  where  sureties  of  the  peace  had  been  rec^uired 
by  magistrates  out  of  sessions,  application  was  made  to  Taunton,  J.,  m  the 
Bail  court  to  remove  the  proceedings,  that  the  amount  of  sureties  might  be 
reduced ;  but  the  learned  judge  said,  "  if  the  proceedings  were  before  the 
Court,  there  seemed  no  power  to  reduce  the  amount  of  the  security  required 
by  the  magistrates ;  they  were  the  conservators  of  the  peace,  and  the  amount 
of  the  security  which  the  defendant  was  to  find  was  in  dieir  discretion. 
The  Court  would  not  interfere  to  control  that  discretion."  [Coleridge,  J., 
lefened  to  Rex  v.  Brmgloe^  13  East,  174,  note  (a)  to  Rex  v.  Doheky,] 
There,  upon  an  ambiguous  expression  in  the  articles,  this  court  held  die 
charge  sufficient ;  but  the  articles  appear  to  have  been  exhibited  in  this 
court.  No  precedent  is  shown  for  an  application  of  this  kind,  after  the 
allowaiice  of  articles  of  the  peace  by  justices ;  yet,  if  this  Court  had  had 
power  to  review  their  decision  in  such  cases,  precedents  would  not  have 
been  wanting.  [Coleridge,  J.  An  analogous  proceeding  to  that  of  binding 
to  the  peace  is  the  taking  surety  for  good  behaviour,  which  it  appears  that 
justices  are  empowered  to  do  by  stat.  34  £dw.  3,  c.  1,  on  indictment  or 
suspicion.  But  their  discretion  in  that  case  must  be  exercised  according  to 
law,  and  on  good  causes  of  suspicion :  and  whether  the  cause  be  such  or 
not  the  judges  of  this  Court  are  to  decide ;  Rudyard^s  Case,  2  Ventr.  22.(a)] 
As  to  the  want  of  a  jurat,  the  Court,  looking  at  the  documents  retumc»d 
to  the  certiorari,  will  now  presume  omnia  rit^  acta.  [Lord  Den^ 
MAir,  C.  J.  You  need  not  consider  that  question.  If  there  had  been  no 
depoadons  and  no  jurat  the  exhibition  of  articles  would  be  sufficient. 
There  would  be  no  difficulty  in  framinsf  an  indictment  for  perjury :  and,  as 
to  the  jurat,  the  swearing  might  be  proved  aliunde.] 

Then,  even  supposing  that  this  were  not  a  case  already  adjudicated  upon 
by  the  sessions,  but  an  original  application,  the  articles  are  sufficient  in  sub- 
stance. (They  then  commented  upon  the  facts  set  forth  in  the  articles,  and 
relied  particularly  on  the  words  extracted  from  a  letter  of  defendant,  "  If 
jou  refuse  this  request,  you  will,  when  it  is  too  late,  repent  a  course,  the 
consequence  of  which  will  sooner  or  later  fall  on  yourself  and  family.") 
[CoiEBn>6E,  J.  Do  the  articles  refer  to  the  statements  in  the  depositions 
SD  as  to  show  that  the  facts  stated  in  those  were  known  to  the  ediibitant, 
and  traded  to  excite  her  bodily  fear?]  That  is,  in  substance,  shown ;  and 
(a)  See  judgment  of  Tyml,  J. 
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if  it  were  not,  the  justices  might  take  into  consideration  (he  articles  coupled 
with  the  depositions.  The  exhibitant  states  that  she  is  in  bodily  fear,  and 
the  depositions  support  that  statement  by  showing  reason  for  the  fear. 

The  Court  said  that  they  would  consider  the  case  with  reference  to  the 
sufficiency  of  the  articles ;  and  that,  if  they  found  them  sufficient,  the  de- 
fendant (who  said  he  had  further  objections  to  make)  might  conclude  his 
ar^meiit.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  9th),  delivered  die 
judgment  of  the  court. 

Articles  of  the  peace  having  been  exhibited  before  the  court  of  quarter 
sessions  for  this  county  by  Miss  Coutts,  against  Richard  Dunn,  and  that 
court  having  required  him  to  find  sureties  to  keep  the  peace  and  be  of  good 
behaviour,  which  he  has  failed  to  do,  and  was  thereupon  committei  to 
prison,  he  has  sued  out  his  writ  of  habeas  corpus  to  appear  before  us ;  the 
return  to  which  states  this  fact  in  short  and  general  terms.  But  the  defend- 
ant has  also  brought  before  us  by  certiorari  the  original  order  of  the  court, 
referring  to  and  incorporating  the  articles  exhibited,  and  two  affidavits 
sworn  m  support  thereof,  which  are  (as  he  maintains)  insufficient  in  point 
of  law  to  ^ve  the  court  jurisdiction  to  compel  him  to  find  sureties ;  and, 
consequently,  insufficient  to  warrant  them  in  sending  him  to  prison  for  his 
default. 

One  of  the  grounds  on  which  we  were  urged  to  remand  the  prisoner  may 
be  at  once  removed.  The  articles  were  discussed  at  length :  and  it  was 
argued  that,  even  if  they  were  now  submitted  to  us,  with  the  prayer  that 
we  should  order  sureties  to  be  found  by  the  prisoner,  we,  in  the  exercise 
of  our  discretion,  should  undoubtedly  feel  it  our  duty  to  take  the  step  which 
has  been  taken  by  the  court  of  quarter  sessions.  But  against  this  point 
there  is  one  decisive  observation.  Whatever  we  might  think  of  the  de- 
fendant's conduct,  an  essential  part  of  it,  for  the  purpose  of  the  prosecutrix, 
is  a  letter  written  to  herself;  but  that  letter  is  not  set  forth,  or  in  any  way 
accounted  for ;  only  a  short  extract  is  made,  of  very  ambiguous  meaning. 
We  should  have  required  to  see  the  entire  letter,  and  should  not  have  actd 
on  any  selection  from  it. 

Another  ground  taken  was,  that  the  court  of  quarter  sessions  is  a  court 
of  competent  jurisdiction  to  direct  sureties  of  the  peace  on  articles  exhibited, 
and  must  therefore  have  power  both  to  exercise  a  discretion  over  the  cases 
in  which  that  security  is  sought,  and  to  decide  upon  the  proof  of  the  facts 
on  which  their  discretion  is  exercised.  As  to  the  former  objection,  it  may 
be  enough  on  this  occasion  to  observe  that  the  Court  of  King's  Bench  has, 
in  feet,  controlled  the  decision  of  the  justices,  whether  in  or  out  of  sessions, 
to  a  much  greater  degree  than  was  supposed  at  the  bar.  {RudyartPs  Case, 
2  Ventr.  22.)  The  latter  requires  more  examination.  The  power  of  justices 
of  the  peace  in  this  behalf  is  traced  to  a  statute  of  Edw.  3,  (stat.  2,  c.  16, 
34  Ed.  3,  c.  1),  which  was  made  the  foundation  of  the  commission  of  the 
peace,  though  some  have  thought  that  it  did  not  warrant  the  crown  in 
granting  so  lai^  an  authority.  We  cannot  question  the  validity  of  the 
commission,  which  has  been  in  operation  for  centuries :  but  neither  can  the 
justices  of  die  peace,  on  the  other  hand,  give  themselves  jurisdiction  in  any 
case.  They  cannot  go  beyond  the  terms  and  fair  meaning  of  the  commis- 
sion. The  terms  were  quoted  from  Bum's  Justice  in  the  course  of  the 
argument.  The  feir  meaning  is  that,  if  one  person  informs  the  court,  or  a 
justice  of  the  peace,  that  he  goes  in  fear  and  m  danger  of  personal  violence 
from  another  by  reason  of  threats  employed  by  him,  and  prays  the  protec- 
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tion  of  sureties  of  the  peace,  that  protection  may  be  granted.  Unless  such 
a  case  appear,  no  jurisdiction  appears ;  nor  can  we  ever  infer  facts  neces- 
sary to  give  jurisdiction  from  the  mere  circumstance  of  an  inferior  court  as- 
suming to  act  as  if  they  possessed  it ;  least  of  all  where,  by  the  exercise  of 
a  discretionary  power  on  an  ex  parte  statement,  which  is  not  allowed  to  be 
contradicted,  a  single  magistrate  may  deprive  the  subject  of  his  personal 
freedom. 

An  opportunity  must  therefore  be  given  for  arguing  the  validity  of  the 
act  done  by  the  sessions  or  ma^strate :  and,  unless  this  may  be  done  by 
means  of  the  writ  of  certiorari,  it  could  never  be  done  at  all,  where  the 
jailer  makes  a  general  return  to  the  habeas  corpus. 

The  prisoner  makes  this  objection  to  the  present  articles.  No  tlireat  is 
alleged  upon  them.  We  may  observe  that  no  precedent  has  been  found, 
in  the  reports,  of  articles  of  the  peace  which  omit  to  state  in  terms  that  the 
exhibitant  was  threatened,  or  the  feet  of  such  language  being  employed  as 
the  court  could  not  fail  to  see  conveyed  one.  Where  that  is  left  doubtfril, 
as  in  Bringloe^s  Case^  13  East,  174,  note  (a)  to  Rex  v.  Doherty,  the  Court 
will  not  bmd  over  the  party.  Rex  v.  Tregarthen^  5  B.  &  Ad.  678,  (27  E. 
C.  L.  R.  152,)  only  shows  that,  where  threats  are  sworn  to,  this  Court  will 
not  inquire  whether  they  were  used  in  their  natural  sense.  Among  cases 
not  reported,  we  have  examined  the  articles  exhibited  by  the  Marquess  of 
Hertford  in  1825,  (see  post.)  His  application  was  successful,  though  the 
word  ^^  threat"  did  not  appear  in  his  articles :  but  he  swore  that  there  had 
been  an  assault ;  and  the  defendant  had  said  that  he  would  repeat  it  on  the 
occurrence  of  an  event  which  might  have  happened  at  any  time. 

My  brother  Coleridge  has  also  found  a  case  in  6  Mod.  131,  under  the 
title  of  Dennis  v.  Lane,  which  bears  much  resemblance  to  the  present. 
(His  Lordsliip  here  read  that  case.)  The  form  of  the  articles  does  not 
appear ;  but  the  circumstances  were  very  much  stronger,  and  would  well 
warrant  her  statement  that  she,  the  mother  herself,  had  been  threatened, 
— there  was  a  manifest  intention  to  deprive  her  of  her  daughter  by  personal 
violence, — ^as  well  as  by  the  daughter,  that  she  apprehended  forcible  abduc- 
tion. 

This  case  may  tlien  be  said  to  prove  that  the  threats  need  not  be  by  word 
of  mouth  directed  against  the  exhibitant,  but  that  looks,  gestures,  and  con- 
duct may  express  them  with  equal  force ;  and  this  is  not  to  be  denied :  but 
die  invariable  rule  is  that,  where  reliance  is  placed  on  a  general  fact  which 
may  be  inferred  from  particular  fects,  but  does  not  flow  from  them  by  neces- 
sary implication,  the  party  shall  draw  that  inference  himself,  and  swear  to 
his  belief  of  its  correctness,  and  not  leave  the  Court  to  draw  the  inference 
instead  of  him.  If  this  prisoner's  conduct  did  not  amount  to  the  threat  of 
personal  violence,  the  justices  had  no  power  to  bind  him  over ;  but,  if  it 
did,  the  exhibitant  ought  to  have  so  stated  in  the  articles,  which  are  defect- 
ive by  reason  of  the  omission. 

In  arriving  at  this  conclusion,  (most  reluctantly,  we  may  add,  considering 
how  seriously  the  happiness  and  comfort  of  the  prosecutrix  may  be  placed 
in  hazard  by  the  prisoner's  perseverance  in  the  conduct  which  has  been  de- 
tailod,)  we  by  no  means  decide  that  that  conduct  alone  may  not  have  been 
an  actual  menace  of  violence.  On  the  contrary,  if  it  should  be  repeated,  and 
tbenbroiififht  before  us,  coupled  with  former  outrap:es,  in  a  proper  form,  and 
so  as  to  fall  within  the  rules  that  have  always  hitherto  prevailed,  we  might 
probably  feel  but  little  doubt  of  the  propriety  of  the  conclusion  that  menaces 
bad  been  used. 
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That  (he  former  proceedings  of  the  prisoner  may  be  again  referred  to,  as 
giving  a  character  to  those  ofrecent  date,  no  doubt  can  be  entertained,  not- 
withstanding the  argument  derived  by  him  from  stat.  31  C.  2,  c.  2.  In  the 
case  of  Rex  v.  MendeZy  1  Stra.  473,  the  prosecutor  was  allowed  to  rely  on  a 
fact  which  had  been  pardoned  by  the  act  of  grace,  as  an  inducement  to  the 
court  to  believe  the  defendant  a  dangerous  person.  The  same  reference  to 
former  facts  was  permitted  in  Dennis  v.  Lanej  6  Mod.  131,  and  this  is  not 
inconsistent  with  stat.  31  C.  2,  c.  2,  which  merely  prohibits  a  second  pu- 
nishment for  the  same  offence,  but  never  intended  to  preclude  the  court  from 
forming  its  judgment  on  the  necessity  of  restraining  outrage  on  consideratioQ 
of  all  the  circumstances  which  make  it  probable. 

Perhaps  the  law  of  England  may  be  justly  reproached  with  its  inadequacy 
to  repress  the  mischief,  and  obviate  the  danger,  which  the  prisoner's  pro- 
ceedings render  too  probable ;  and  we  may  naturally  feel  surprise  if  none  of 
the  numerous  police  acts  have  made  specific  provisions  for  that  purpose. 
But,  the  power  of  the  sessions  and  of  the  justice  of  the  peace  to  make  the 
order  now  challenged  before  us  depending  wholly  on  the  words  of  the  com- 
mission, and  those  words  not  being  satisfied  by  the  articles  exhibited,  we 
are  bound  to  decide  that  the  prisoner  must  be  discharged. 

Prisoner  discharged,  {a) 

(a)  The  reporters  are  favoured  by  Mr.  Robinson  of  ihe  Crown  office  with  the  following 
note  of  the  unreported  case  referred  to,  ante. 

The  KING  against  The  Honourable  AUGUSTUS  STANHOPE. 

Abticles  of  the  peace  having  been  exhibited  by  the  Marquis  of  Hertford  against  ihc  . 
Honourable  Augustus  Stanhope,  Mr.  Brmigham  and  Mr.  Brodrick  now  informed  the  Coart 
that  the  defendant  attended  to  put  in  bait  to  them  ;  bnt  that  they  were  prepared,  first,  to 
contradict  the  truth  of  the  articles ;   secondly,  to  object  to  their  sufficiency  on  the  face 
of  them. 

The  Court  said  they  were  clearly  of  opinion  that  the  truth  of  the  articles  could  not 
be  contradicted,  either  by  affidavit  or  otherwise  ;  bnt  that  defendant  might  either  except 
to  their  sufficiency  or  tender  affidavits  in  reduction  of  the  amount  of  bail :  Rex  t.  Dolurtft 
13  East,  171,  and  Lord  Vane*t  Case,  (cited  ifiid,  note  (a).) 

The  objections  taken  to  the  articles  were,  first,  that  they  were  accompanied  by  aft 
affidavit  of  Sir  Richard  Birnie  in  corroboration  of  the  truth  of  them,  which  was  against 
all  precedent;  seoondly,  that  they  did  not  actually  state  that  defendant  was  in  fear  of 
bodily  harm,  which  is  indispensable :  DalL  Just.  c.  67, 69;  Fitzherbert,  Nat.  Brer.  79  G^ 
Writ  de  Securitate  PaciM ;  and  so  is  the  constant  course  of  precedents;  none  the  otiier 
way.  Here  exhibiiant  only  speaks  of  hi.s  fear  that  defendant  mil  make  him  (exhibitant) 
commit  a  breach  of  the  peace.  He  concludes  that  he  applies  for  security  **  for  preservation 
of  himself  from  bodily  harm,  violence,  and  insult;  not  saying  that  he  apprehends  it  Be- 
sides this,  the  facts  stated  are  too  slight  to  call  for  the  Court's  interference.  The  rank 
of  parties  will  not  be  looked  at. 

Sir  /.  S.  Copley^  Attorney-General,  contra.  Affidavits  are  received  in  such  cases.  One 
was  received  on  exhibiting  articles  by  Lord  Sidmouth  against  Arthur  ThiMtUteood,  The 
facts  are  fully  sufficient  to  call  on  the  Court  to  interfere.  Dvwisok,  J.,  saiid  the  Coort 
would  not  look  with  favour  to  such  applications  as  this;  their  duty  was  to  preserve  the 
public  peace. 

Abbott,  C.J.  It  is  our  imperative  duty,  both  towards  the  exhibitant  and  the  de- 
fendant himself,  to  require  this  security.  It  has  been  said  we  must  not  look  to  the  rank 
of  parties  or  their  station.  That  is  not  a  just  rule.  We  constantly  do  look  to  it  both  in 
applications  for  criminal  informations  and  in  other  cases.  We  have  Sir  Richard  Bir- 
nie's  affidavit  that  defendant  said,  in  his  presence,  he  would  do  every  thing  in  his  power 
to  annoy  Lord  Hertford,  thort  of  actual  vwlente.  It  is  impossible  for  a  man  to  keep  within 
the  strict  line  he  has  laid  down  for  his  own  conduct.  Exhibitant  is  sworn,  when  he  ex- 
hibits the  articles,  that  "he  craves  security  for  the  preservation  of  his  life  and  person 
from  danger;*'  that  is  the  very  form  of  the  oath.  We  should  be  poor  guardians  of  the 
public  peace,  if  we  could  not  interfere  until  an  actual  outrage  had  taken  place,  and  per 
haps  fatal  consequences  ensued. 

The  Court  ordered  the  defendant  to  enter  into  his  own  recognisance  in  G00t»  with  two 
sureties  in  2.'>0/.  each,  for  three  years. 
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FISHER  and  Another  against  LEE.— p.  622. 

A  navigatioB  act  (7  G.  3,  c.  96)  miposed  a  toll  on  **  every  ton  of  butter  or  other  goods, 
wares,  merchandises,  and  commodities,"  and  a  lower  toll  on  **  every  ton  of  coals, 
cinders,  lime  and  limestone,  stone,  gravel,  and  manure.*' 

Blocks,  cut  with  wedges  from  the  quarry,  and  there  reduced  to  certain  dimensions  ac- 
cording to  order,  and  vqoared  with  a  pick  axe,  to  be  used  as  railway  sleepers,  each 
being,  aAer  such  preparation,  worth  9d.  more  than  unwrought  stone  of  the  same 
weight,  were  held  liable  to  the  toil  as  stones  only,  not  as  merchandise. 

AssoMPSiT  for  money  had  and  received,  and  on  an  account  stated.  Plea, 
Non  assumpsit.  On  the  trial,  before  Coltmak,  J.,  at  the  last  Summer  assizes 
at  York,  it  appeared  that  the  action  was  brought  to  recover  sums  alleged  to 
have  been  wrongfully  taken  as  toll  at  Linton  Lock,  on  the  river  Ouse,  in 
Yorkshire,  by  the  commissioners  of  the  navigation,  under  stat.  7  G.  3, 
c.  96.  (a)    Sect.  37  of  that  act  enables  them  to  take,  as  toll,  at  Linton  Lock, 

"  For  every  ton  of  coals,  cinders,  lime,  and  limestone,  stone,  gravel,  and 
manure,  carried  and  conveyed  upon  the  said  river,  cuts,  or  canals,  from 
below  Widdington  In^  to  the  junction  of  the  Ure  and  Swale,  the  siun  of 
Ad. ;  and  so  in  proportion  for  any  greater  or  less  quantity  than  a  ton. 

"  And  for  every  ton  of  butter,  or  other  goods,  wares,  merchandises,  and 
commodities,  carried,''  &c.,  "  the  sum  of  9rf. ;  and  so  in  proportion,"  fiic. 

The  defendant,  as  collector  under  the  commissioners,  exacted,  at  Linton 
Lock,  a  toll  of  9d.  for  stone  blocks  sent  along  the  navigation  by  the  plain- 
tiflS,  intended  for  railway  sleepers.  They  were  pieces  weighing  each  a 
quartef  of  a  ton,  about  two  feet  square  and  one  thick,  and  ^aped  at  the 

Juarry,  being  cut  out  of  the  mass  with  wedges,  and  then  reduced  to  certain 
imensions  according  to  order,  and  squared  with  an  axe  or  pick.  A  block 
80  dressed  is  worth  Bd.  or  9d.  more  man  a  stone  of  the  same  weight  rou^ 
from  the  quarry.  The  plaintiffs  contended  that  these  blocks  were  chaxge- 
able  with  a  toll  of  4rf.  only,  as  "  stone ;"  the  defendant,  that  they  were 
"  merchandises,"  and  9d,  the  proper  toll.     A  verdict  was  taken  for  the 

|>laintifr,  subject  to  the  opinion  of  this  court  on  the  application  of  the  statute, 
eave  being  pven  to  move  to  enter  a  nonsuit. 

Starkk  now  moved  accordingly.  The  term  "  stone"  applies  only  to  the 
article  in  its  rough  state,  not  when  it  has  been  shaped,  and  its  value  in- 
creased by  labour.  It  is  then  converted  into  somethmg  not  included  under 
the  common  denomination  of  stone,  and  becomes  merchandise.  [Little- 
DAi^c,  J.  Would  you  apply  this  to  the  blocks  of  granite  brought  to  London 
for  paving  the  streets  ?]  The  same  argument  might  apply  to  them.  In  sect. 
38  of  the  act  in  question,  relating  to  the  navigation  of  the  river  Swale  and 
the  Bedale  brook,  a  toll  is  laid  on  ^^  merchandises,"  and  a  smaller  toll  on 
"  every  ton  of  coals,  cinders,  lime,  and  lime-stone,  or  other  stone,  ^fafe, 
gravel,  or  manure,  carried  or  conveyed,"  &c.  If  the  general  term  "  stone'^ 
mcluded  the  dressed  as  well  as  the  unwrought  materiau,  it  would  have  been 
needless  to  specify  slate. 

Lord  Denman,  C.  J.  We  think  that  the  articles  in  question  were  "  stone," 
and  subject  to  the  lower  duty. 

LiTTLEDALi:,  J.  It  is  very  difficult  to  draw  a  line  in  the  manner  proposed. 
Sf  me  argument  may  be  founded  on  the  degree  of  labour,  and  the  purposes 

(a)  **  For  making  naTi>ab1e  the  river  Oase,  from  below  Widdington  Ings,  at  or  near 
Linton,  to  the  junction  of  the  rivers  Swale  and  Ure ;  and  for  making  nartgable  the  said 
ritrer  Awale,  from  the  said  junction,  to  Morton  Bridge,  and  also  the  brook  running  fVoffl 
Bedale,  into  the  river  8  wale,  in  the  county  of  York." 
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to  which  the  articles  are  applied :  still  they  are  stones.     There  is  no  ground 
for  a  rule. 

Williams  and  Colebidge,  Js.,  concurred. 

Rule  refusec. 


BROWNE  against  The  Rev.  JOHN  DAWSON  and  Others,— p.  624. 

The  trustees  of  a  free  school  drew  up  rules  for  the  government  of  the  school,  prescribinf 
also  the  terms  upon  which  the  master  should  hold  or  be  dismissed  from  his  office. 
These  were  signed  by  the  trustees  and  by  the  master,  who  was  already  in  office:  and 
were  produced  by  the  trustees  on  the  trial  of  a  cause  between  them  and  the  master, 
(then  dismissed,)  as  ''rules  agreed  upon  at  a  meeting  of  the  trustees,  held,"  ice,  Hdd 
that  they  were  admissible  without  having  been  stamped  as  an  agreement 

The  master  had  possession  of  the  schoolroom  for  the  purposes  of  his  office,  but  was  sum 
mSirily  dismissed  by  the  trustees  for  an  alleged  breach  of  the  rules,  and  gave  u^  the 
room,  which  was  taken  possession  of  by  them  and  locked  up.  He  returned  on  the 
next  day,  broke  open  the  room,  and  held  it  for  eleven  days,  at  the  end  of  which  the 
trustees  forcibly  ejected  him.  He  then  brought  trespass,  describing  the  premises  as 
'*  a  room  of  the  plaintiff'.*'    Piea,  denying  that  it  was  the  room  of  the  plaintiff. 

Heldt  that  the  plaintiff  had  not,  by  his  re-entry,  a  primd  facie  right  of  possession  against 
the  trustees  as  wrong-doers ;  and  that  they  might  set  up  the  above  facts  in  defence, 
without  having  pleaded  "  Not  possessed." 

Trespass  for  breaking  and  entering  "  a  certain  room  or  s^artment  of 
the  plaintiff,  called  the  schoolroom ;"  and  ejecting  him  from  the  possession 
thereof,  and  keeping  him  ejected  and  expelled,  £c.  Pleas,  1.  Not  guilty. 
2.  That  the  said  room  or  apartment  in  which,  &c.  "  was  not  at  the  said 
time  when,  &c.,  the  room  or  apartment  of  the  plaintiff."  Conclusion  to  the 
country.     Issues  thereon.   . 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  Summer  asazes 
at  Dolgelly.  The  facts  proved  were  stated  in  the  judgment  of  the  court 
(deUvered  as  after  mentioned)  in  the  following  terms.  The  plaintiff  had 
been  master  of  a  school  at  Corwen,  (a)  which  was  under  the  control  of  cer- 
tain trustees ;  and,  as  such,  had  been  allowed  to  occupy  a  schoolhouse  the 
subject  of  the  alleged  trespass.  This  had  been  built  by  a  separate  sub- 
scription :  but  it  was  admitted  that,  for  the  purposes  of  the  cause,  it  must 
be  considered  as  a  part  of  the  school  premises,  and  equally  within  the  control  of 
the  trustees.  In  1833,  and  after  the  plaintiff's  appointment,  they  had  drawn 
up  certain  rules ;  (6)  one  of  them  provided  for  the  master's  dismissal  in  case 

(a)  The  school  was  established  under  the  will  of  Hugh  Roberts,  who  left  money  to 
trustees  to  pay  and  apply  the  interest  yearly  to  a  proper  person  for  teaching  poor  child- 
ren of  the  townships  of,  &c.,  to  read  and  write  :  i^uch  a  person  to  be  nominated  and  ap 
pointed  from  time  to  time  by  the  minister,  churchwardens,  and  overseers  of,  &c.,  for  the 
time  being.    There  was  no  other  clause  as  to  the  master. 

(b)  These,  in  a  notice  to  admit  documents,  served  by  defendants  upon  plaintiff,  were 
termed  "Certain  niles  relating  to  the  free  school  of  Cynwyd,  agreed  upon  at  a  meeting 
of  the  trustees  held  in  the  schoolroom  the  28th  day  of  October,  in  the  year  1833,  and 
signed  by  the  said  trustees  and  the  plaintiff."  The  rules  were :  That  ten  poor  children, 
belonging,  &c.,  and  five  poor  children  of  the  parish,  ^c,  be  taught  to  read  and  write 
freely,  according  to  the  intention  expressed  in  the  will  of  Hugh  Roberts,  deceased, 
late  of,  &c.  2.  As  to  the  mode  of  appointing  Ihe  children.  3.  That  each  child  entering 
should  be  of  the  age  of  seven  years.  4.  Enforcing  the  children's  attendance.  5.  "That 
the  schoolmaster  shall  conduct  himself  soberly  and  orderly,  and  endeavour  as  much  as 
in  him  lies  to  teach  the  children  to  read  and  write  well  in  the  English  language,  and 
teach  them  to  behave  orderly  and  morally  as  well  in  as  out  of  the  school  hours;  and  that 
he  shall  instruct  them  in  the  catechism  of  the  Church  of  England."  6.  That  the  school- 
master shall  attend  from,  &c.,  (regulating  his  hours  of  attendance.)  7.  As  to  holidays. 
S.  No  free  scholars  to  remain  in  school  more  than  three  years.  9.  "That  the  school- 
master shall  conform  to  the  above  rules;  that  he  be  removed  from  the  situation  of  school- 
master upon  sufficient  proof  of  misconduct  or  of  not  conforming  to  the  rules.** 
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of  disobedience  to  the  rest ;  and  these  rules  the  plaintiff  had  ^gned.  For 
some  alleged  misconduct  or  unfitness  for  his  office  he  had  been  dismissed, 
and  acquiesced  in  the  dismissal.  This  took  place  on  the  29th  June.  The 
premises  were  then  peaceably  taken  possession  of  by  the  trustees,  and  locked 
up.  On  the  30th  the  plaintiff  returned  and  re-entered  by  force.  On  the 
4th  of  July  he  was  required  by  notice  (a)  to  depart ;  and,  persisting  in  re- 
maining there,  he  was  ejected  on  the  1 1th,  for  which  the  action  was  brought. 
The  verdict  passed  for  the  defendants  on  die  second  plea,  which  denied  the 
plaintiff's  possession ;  the  lord  chief  justice  having  told  the  jury  that,  if  the 

Slaintiff  went  out  freely,  and  ^ve  up  possession  to  the  trustees  on  the  29th 
un^,  be  was  not,  under  the  circumstances,  to  be  considered  in  possession, 
withm  the  meaning  of  the  plea,  on  the  11th  July. 

Three  points,  discussed  at  the  trial,  were  ruled  in  favour  of  the  defend- 
ants, and  upon  these 

Jervis  now  moved  for  a  new  trial.  1.  The  rules  should  have  been 
stamped.  The  plaintiff  came  into  school  under  the  will  of  Hu^  Roberts, 
and  not  upon  the  terms  introduced  by  the  rules  of  1833.  Those  rules  were 
an  agreement  between  the  schoohnaster  and  the  trustees,  and  could  not  bind 
him  unless  stamped.  They  were  put  in  at  the  trial  as  rules  "  8ig[;s®d  upon." 
[LinxEDALE,  J.  They  appear  to  be  merely  regulations.]  2.  The  plaintiff 
was  liable  to  dismissal  only  on  proof  that  he  had  broken  the  rules.  The 
trustees  could  not  turn  him  out  summarily,  and  without  calUng  upon  him 
for  his  defence.  [Lord  Denman,  C.J.  I  was  of  that  opinion.  But,  if  he 
chose  to  go  out  rather  than  wait  for  such  a  proceeding,  that  alters  the  case. 
And,  after  he  had  consented  to  withdraw,  and  left  the  premises,  his  return- 
ing to  them,  and  taking  off  the  paxllock,  and  remaining  a  certain  time,  could 
not  restore  him  to  possession.]  3.  The  defence  set  up  at  the  trial  was,  in 
substance,  that  the  plaintiff  was  not  possessed  of  the  room ;  but  that  should 
have  been  specially  pleaded.  The  declaration  states  merely  that  the  locus 
in  quo  was  a  room  '*  of  the  plaintiff;"  the  traverse  of  that  allegation  must 
be  taken  in  the  sense  m  which  the  declaration  uses  it ;  but  in  that  sense 
any  possession  was  sufficient  ground  for  an  action.  On  this  record  the  par- 
ties who  could  not  prove  any  right  were  wrong-doers.  [Lord  Denman,  C.  J. 
You  say  that,  on  this  record,  it  is  sufficient  if  the  plaintiff  was  in  fact  on  the 
premises.]  Heath  v.  Mlwardy  2  New  Ca.  98,  (29  £.  C.  L.  R.  269,)  (&)  is 
a  direct  authority  on  this  point. 

Cuf .  adv.  vutt. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  17th,)  delivered  the 
jud^rment  of  the  Court.  > 

Three  points  were  made  by  Mr.  Jervis  for  a  new  trial  in  this  case. 
(His  lordship  then  stated  the  facts  of  the  case  as  they  are  set  out,  ^nt&A 

It  was  first  objected  that  the  written  rules  <;ould  not  be  read  in  eviaence 
unstamped  ;  that  they  were  the  terms  and  conditions  on  which  the  plaintiff 
neld  bis  situation,  therefore  constituted  an  agreement,  and  ought  to  have 

(a)  The  notice*  sifted  by  several  trustees  of  the  school,  and  addressed  to  plaintiff,  in- 
formed him  that  the  said  trustees  had,  by  resolution,  declared  him  no  longer  eligible  for 
the  «itnati'>n  of  schoolmaster  of  the  free  s'^hool,  inasmuch  as  he  had  often  broken  the 
rales;  and  it  then  proceeded:  "We  hereby  give  you  notice  that,  unless  yoa  will  surren- 
der op  the  possession  of  the  schoolroom  of  the  said  free  school,  #ith  all  other  the  appur- 
tenances thereto  belonginsr,  upon  receipt  of  this  notice,  and  deliver  up  the  key  of  the 
ftaid  schoolroom  to  the  bearer,  John  Davies,  whom  we  hereby  authorize  to  receive  the 
same,  legal  proceedings  will  be  commenced  against  you  forthwith." 

(6)  8ee  Fleming  v.  Cooper,  6  A.  &  E.  221,  (31  E.  C.  L.  R.  318 ;)  Camaby  y.  Welby,  8  A. 
&  E.  872,  (35  E.  C.  L.  R.  362.) 

YOJLXL.  40  2D 
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been  staiaped  as  such.  We  are  of  opinion  that  there  is  no  ground  what- 
ever for  calling  them  an  agreement  within  the  stamp  act ;  no  pecuniary 
value  can  be  set  upon  it ;  such  instruments  must  be  numberless,  and  mu^ 
have  been,  and  will  be,  produced  on  trials  again  and  again ;  it  never  has 
been  the  practice  to  stamp  them ;  and  to  insist  on  stamping  them  would  be 
full  of  inconvenience. 

It  was  then  said  that,  at  all  events,  the  trustees  could  not  dismiss  the 
plaintiff  in  the  middle  of  a  quarter,  without  calling  on  him  for  his  defence. 
What  was  the  precise  tenure  by  which  he  held  his  office  did  not  appear  dis- 
tinctly ;  but  the  facts  and  his  own  acquiescence  seem  to  show  that  he  held 
during  good  behaviour.  •  That  acquiescence,  however,  is  an  answer  to  this 
objection ;  and  it  is  but  justice  to  add  that  there  is  no  foundation  for  im- 
puting hardship  or  injustice  to  the  trustees. 

The  most  important  objection,  however,  was  to  the  direction  given  to  the 
jury  with  regard  to  the  meaning  of  the  second  plea.  Mr.  Jervis  urged 
that  the  considerations  which  that  involved  were  not  open  to  the  defendants 
under  the  language  of  the  plea ;  that  they  must  be  considered  as  wrong- 
doers, as  thay  set  up  no  title ;  and  therefore  that,  as  against  them,  the  barest 
possession  was  enough  for  the  plaintiff.  Heath  v.  Muwardy  2  New  Ca.  98, 
(29  E.  C.  L.  R.  269,)  was  cited  in  support  of  this  argument.  We  think 
that  case  well  decided,  and  agree  that  the  question  of  title  is  not  to  be 
raised  on  a  plea  of  possession  ;  we  agree  also  that  this  action  is  possessory, 
and  that  pf)ssession  is  sufficient  for  the  plaintiff  in  trespass  against  a  wrong- 
doer. But  these  elementary  principles  must  be  understood  reasonably.  A 
mere  trespasser  cannot,  by  the  very  act  of  trespass,  immediately  and  with- 
out acquiescence,  give  himself  what  the  law  understands  by  possession 
against  the  person  whom  he  ejects,  and  drive  him  to  produce  his  title,  if  he 
can,  without  delay,  reinstate  himself  in  his  former  possession.  Here,  by  the 
acquiescence  of  the  plaintiff,  the  defendants  had  become  peaceably  and  law- 
fully possessed  as  against  him ;  he  had  re-entered  by  a  trespass ;  if  they  had 
immediately  sued  him  for  that  trespass,  he  certainly  could  not  have  made  out 
a  plea  denying  their  possession.  What  he  could  not  have  done  on  the  1st 
July,  he  could  as  little  have  done  on  the  11th :  for  his  tortiously  being  on 
the  spot  was  never  acquiesced  in  for  a  moment ;  and  there  was  no  delay  in 
disputing  it.  But,  if  he  could  not  have  denied  their  possession  in  the  action 
supposed,  it  follows  clearly  that  they  mi^t  deny  his  in  the  present  action , 
for  both  parties  could  not  be  in  possession. 

We  think,  therefore,  that  the  direction  and  the  verdict  were  ri^t ;  and 
there  will  be  no  rule. 

Rule  refused,  (a) 

(a)  See  Newton  v.  HarUtmd,  1  Man.  &  O.  644,  (39  E.  C.  L.  R.  681.) 


CARPENTER  against  MASON  and  Two  Others.— p.  629. 

An  information  a^AtDst  a  parish  officer  for  misapplying  the  moneys,  Ac^  of  the  parish, 
nnder  stat.  4  &  6  W.  4,  c.  76,  s.  97,  must  state  that  he  misapplied  them  "wilfnlly.' 

Trespass  for  assault  and  false  imprisonment.     Plea,  Not  guilty. 

On  the  trial,  before  Littledale,  J.,  at  the  last  Nottinghamshire  assizes,  it 
appeared  that  two  of  the  defendants  were  justices  of  the  peace  for  Notting- 
hamshire, and  the  third  a  constable.     The  two  justices  convicted  the  plain- 
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tiff  upon  an  information  under  the  Poor  Law  Amendment  Act,  4  &  5  W.  4, 
0. 76,  s.  97.  The  information  charged  that  the  plaintiff,  relieving  officer 
and  paid  officer  of  the  Mansfield  Poor  Law  Union,  had  "  misapplied  money 
belonging  to  the  parish  of  Sutton,"  within  the  union,  contrary  to  the  form 
of  the  statute  in  tiiat  case,  8lc.,  whereby  he,  "  as  such  relieving  officer," 
bad  forfeited,  &c.  The  plaintifT  not  paying  ihe  penalty  imposed  by  the  con- 
viction, and  there  being  no  sufficient  distress,  he  was  imprisoned  under  the 
magistrates'  warrant ;  for  which  imprisonment  the  action  was  brought.  The 
learned  judge  was  of  opinion  that,  as  the  information  did  not  allege  "  wil- 
ful "  misapplication,  the  conviction  could  not  be  supported.  A  verdict  was 
found  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  non- 
suit 

mil  now  moved  accordingly.  Sect.  97  of  stat.  4  &  5  W.  4,  c.  76,  im- 
poses the  forfeiture,  if  any  paid  officer  "  shall  purloin,  embezzle,  or  wiUully 
waste  or  misapply  any  of  the  moneys,"  &c.,  belonging  to  any  parish,  &c. 
Waste,  to  be  puni^able,  must  therefore  be  wilful :  but  a  misapplication 
which  is  merely  careless  seems  to  be  punishable,  both  upon  principle  and 
under  the  words  of  the  section.  The  word  "  misapply "  in  itself  imports 
fault.  [CoLERroGE,  J.  The  words  "  purloin  and  embezzle  "  seem  to  point 
to  absolute  criminality.  Then  the  punishment  is  *Mn  addition  to  such  pains 
and  penalties  as  such  person  so  offhiding  shall,  independently  of  this  act, 
be  liable  to^"]  The  so  offending  may  be  negligence  as  well  as  intentional 
waste. 

LcHxi  Dekman,  C.  J.  The  word  "  wilfully"  is  connected  with  "  misap- 
ply:" the  misapplication,  therefore,  unless  wilful,  is  not  punishable.  The 
word  **  misapply"  does  not,  of  itself,  import  wilfulness. 

LiTTLEDALE,  WiLUAMs,  and  CoLERiDGE,  Js.,  concuiTed. 

Rule  refused. 


BRANSON  against  DIDSBURY.— p.  63L  . 

The  Court  refused  to  grant  a  new  trial  upon  affidayit  disclosing  matter  to  impeach  the 
evidence  at  the  trial,  where  the  damages  were  less  than  20L  and  no  fraud  was  imputed 
to  the  plaintiff,  hut  only  to  a  witness  called  for  him. 

This  was  an  action  of  trover.  On  the  trial  before  Rolfe,  B.,  at  the  last 
Yorkshire  assizes,  a  verdict  was  found  for  the  plaintiff,  damages  8/. 

KnowUs  now  moved  for  a  new  trial  upon  affidavits  which,  as  he  con- 
tended, showed  that  evidence  given  for  the  plaintiff  at  the  trial  was  untrue, 
and  fraudulent  on  the  part  of  the  witness :  but  he  admitted  that  his  affi- 
davits did  not  show  any  fraud  on  the  part  of  the  plaintiff  himself. 

Lord  Dekman,  C.  J.  As  no  fraud  is  imputed  to  the  plaintiff  himself,  I 
think  that  we  cannot  give  you  a  new  trial.  When  a  verdict  is  impeached 
on  account  of  new  matter  of  fact  disclosed  by  affidavit,  the  case  falls  within 
the  spirit  of  the  rule  that,  in  general,  new  trials  shall  not  be  granted  on  the 
ground  of  the  verdict  being  against  evidence,  where  the  damages  are  less 
Aan  20/.  Indeed,  the  principle  seems  to  apply  most  strongly  in  the  case  of 
motion  on  affidavit :  and,  if  there  be  no  rule  already  in  such  a  case,  we 
ought  now  to  establish  one. 

LnTLK3>ALE,  WiLLiAMS,  and  Coleridge,  Js.,  concurred. 

Rule  refused. 
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DODSLEY  against  VARLEY.— p.  632. 

Defendant,  having  bargained  with  plaintiff  for  the  purchase  of  wool  from  plaintiff  at  a 
certain  price,  removed  it  to  a  warehouse,  used  by  defendant  for  that  purpose,  but  be- 
longing to  a  third  party:  there  the  wool  was  weighed  and  packed  in  sheeting  of  the 
defendant's.  The  course  of  dealing  was  that  the  wool  remained  on  these  premises 
till  paid  for.    The  wool  in  question  was  not  removed  or  paid  for. 

Hel/if  that  there  was  a  sufficient  delivery  and  acceptance  of  the  goods,  within  staL  29 
Car.  2,  c.  3,  s.  17,  to  ground  an  action  for  goods  sold  and  delivered,  though  the  plaio- 
tiff  retained  a  special  interest  in  them  (or  properly  a  lien)  in  respect  of  the  under- 
stood engagement  not  to  remove  them  till  paid  for. 

Assumpsit  for  goods  bargained  and  sold.  Plea:  Non  assumpsit.  On  the 
trial,  before  Littledale,  J.,  at  the  last  Nottingham  assizes,  it  appeared  that 
the  action  was  brought  for  the  price  of  wool  bought  of  plaintiff  by  de- 
fendant through  his  agent.  After  the  purchase,  the  wool  was  deposited  on 
the  premises  of  a  person  named  Townrow,  under  circumstances  which  will 
appear  by  the  judgment  of  the  Court ;  and  it  had  not  been  removed  thence, 
or  paid  for,  when  the  action  was  brought.  The  defendant's  counsel  urged, 
among  other  objections,  that  the  evidence  did  not  show  a  delivery  and  ac- 
ceptance within  Stat.  29  Car.  2,  c.  3,  s.  17.     Verdict  for  the  plaintiff. 

Hill  now  moved,  according  to  leave  reserved,  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered  on  the  points  taken  at  the  trial.  As  to 
the  delivery,  he  contended  that  none  had  taken  place,  because  the  vendor 
had  never  lost  his  hen ;  and  he  cited  Baldey  v.  Parker j  2  B.  &  C.  37,  (9  E. 
C.  L.  R.  16  ;)  Smith  v.  Surmanj  9  B.  &  C.  561,  (17  E.  C.  L.  R.  443 ;)  and 
Maberley  v.  Sheppard,  10  Bing.  99,  (25  E.  C.  L.  R.  43.)  [The  judgment 
of  the  Court  renders  any  further  statement  unnecessary.] 

Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  24th,)  delivered  judg- 
ment. 

In  this  case,  which  was  moved,  on  three  grounds,  for  a  nonsuit,  we  have 
examined  our  Brother  Littledale's  notes,  and  are  of  opinion  there  should 
be  no  rule.  The  first  and  second  grounds  were,  that  there  was  no  proof  of 
agency  in  Bamford,  by  whom  the  wools,  the  subject-matter  of  the  action, 
were  bought,  or  if  there  were,  that  such  agency  had  been  counteraianded 
before;  the  contract  was  completed  so  as  to  satisfy  the  Statute  of  Frauds. 
(It  is  unnecessary  to  report  the  judgment  on  these  points,  which  turned 
merely  on  the  facts,  and  was  in  favour  of  the  plaintiff.)  It  was  contended, 
thirdly,  that  there  was  no  contract  completed  by  deUvery  and  acceptance  so 
as  to .  satisfy  the  Statute  of  Frauds.  The  facts  were,  that  the  wool  was 
bought  while  at  the  plaintiff's ;  the  price  was  agreed  on,  but  it  would  have 
to  be  weighed :  it  was  then  removed  to  the  warehouse  of  a  third  person, 
where  Bamford  collected  the  wools  which  he  purchased  for  defendant  from 
various  persons,  and  to  which  place  the  defendant  sent  sheeting  fc^  the  pack- 
ing up  of  such  wools.  There  it  was  weighed  together  with  the  other  wools, 
and  packed,  but  it  was  not  paid  for.  It  was  the  usual  course  for  the  wool 
to  remain  at  this  place  till  paid  for.  No  wish  was  expressed  to  take  the 
opinion  of  the  jury  on  the  fact  of  agency,  the  defendant's  counsel  acqui- 
escing in  that  of  the  judge,  provided  the  circumstances  would  amount  to  it 
in  pomt  of  law.  We  agree  that  they  might ;  therefore  all  these  must  be 
taken  to  be  the  acts  of  the  defendant.  Then,  he  has  removed  the  plaintiff's 
wool  to  a  place  of  deposit  for  his  own  wools :  he  has  weighed  it  with  his 
other  purchases  of  wools :  he  has  packed  it  in  his  own  sheeting:  every  thing 


634J  *  12  Adolphus  &  Ellis.  317 

IS  complete  but  the  payment  of  the  price.  It  was  argiied  that,  because,  by 
the  course  of  dealmg,  he  was  not  to  remove  the  wool  to  a  distance  before 
payment  of  the  price,  (a)  the  property  had  not  passed  to  him,  or  that  the 
plaintiff  retained  such  a  lien  on  it  as  was  inconsistent  with  the  notion  of  an 
actual  delivery.  We  think  that,  upon  this  evidence,  the  place  to  which  the 
wools  were  removed  must  be  considered  as  the  defendant's  warehouse,  and 
that  he  was  in  actual  possession  of  it  there  as  soon  as  it  was  weighed  and 
packed ;  that  it  was  thenceforward  at  his  risk,  and,  if  burnt,  must  have  been 
paid  for  by  him.  Consistently  with  this,  however,  the  plaintiff  had,  iiot 
what  is  commonly  called  a  lien,  determinable  on  the  loss  of  possession,  but 
a  special  interest,  sometimes,  but  improperly,  called  a  lien,  growing  out  of 
his  original  ownership,  independent  of  the  actual  possession,  and  consistent 
with  the  property  being  in  the  defendant.  This  he  retained  in  respect  of 
the  term  agreed  on,  that  the  goods  should  not  be  removed  to  their  ultimate 
place  of  destination  before  payment.  But  this  hen  is  consistent,  as  we  have 
stated,  with  the  possession  having  passed  to  the  buyer,  so  that  there  may 
have  been  a  delivery  to,  and  actual  receipt  by,  him.  This,  we  think,  is  the 
proper  conclusion  upon  the  present  evidence :  and  there  will  be  no  rule. 

Rule  refiised. 

(a)  The  evidence  of  Bamford,  the  agent,  was,  (after  stating  the  deposit  at  Townrnw's:) 
It  is  a  regular  thing  for  the  wool,  when  bought,  to  remain  where  it  is  kept,  until  it  is 
paid  for. 


WILLIAMS  against  BURGESS  and  WALCOT.— p.  635. 

Sect.  1  of  Stat  3  G.  4,  c.  39,  enacts  that  warrants  of  attorney  to  confess  judgment  shall  be 
filed  "  within  twenty-one  days  after  the  execution :"  sect.  2  enacts  that,  unless  they  be 
••  filed  as  aforesaid,  within  the  said  space  of  twenty-one  days  from  the  execution,"  or 
unless  judgment  be  signed  or  execation  issued  within  the  same  period,  they,  and  the 
judgment  and  execution  thereon,  shall  be  fraudulent  and  void  against  the  assignees 
of  the  party  giving  the  warrant,  if  he  become  bankrupt  "after  the  expiration  of  twen- 
ty-one days  next  after**  execution  of  the  warrant. 

Hdd,  that  the  twenty-one  days  for  filing  are  to  be  reckoned  exclusively  of  the  day  of  exe- 
cution :  and  that  a  warrant  executed  on  9th  December,  and  filed  on  30th  December 
wsis  in  time. 

Tb£spa8s  :  first  count  for  breaking  and  entering  plaintiflPs  shop,  &c.,  and 
expelling  him  therefrom :  second  count  for  carrying  away  goods  and  chattels 
of  plaintiff. 

Pleas :  1.  Not  guilty.  2.  To  the  first  coimt,  that  the  shop,  &c.  were  not 
the  shop,  &c.  of  plaintin.  3.  To  the  second  count,  that  the  goods,  &c.  were 
not  the  goods,  &c.  of  plaintiff.     Issues  thereon. 

On  the  trial,  before  Colebidge,  J.,  at  the  last  Bristol  assizes,  the  plaintiff 
made  title  to  the  shop,  &c.,  and  to  all  the  goods  (except  as  to  the  yalue  of 
10/.,)  through  a  purchase  made  under  an  execution  levied  upon  a  warrant 
of  attorney  executed  by  a  person  named  Evans,  to  whom  the  property  had 
belonged.  The  warrant  of  attorney  was  executed  on  9th  December,  1839 ; 
and  it  was  filed,  and  judgment  entered  up,  on  the  30th.  After  the  sale, 
Evans  became  bankrupt;  and  the  defendants  were  his  assignees.  The 
goods  were  seized  under  their  warrant.  The  counsel  for  the  defendants 
contended  that  the  plaintiff  was  barred  by  stat.  3  G.  4,  c.  39.  The  plain- 
tiff, having  given  distinct  evidence  of  his  title  to  the  ten  poimds'  worth  of 
goods,  had  a  verdict  for  241/. ;  and  leave  was  given  to  defendant  to  move 
to  xeduce  the  damages  to  10/. 

2d2 
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Bampasy  Serjt.,  now  moved  accordingly.  By  stat.  3  G.  4,  c.  39,  s.  1, 
every  warrant  of  attorney  to  confess  judgment,  or  a  copy  thereof,  "  shall, 
wUhin  twenty-one  days  after  the  execution  of  such  warrant  of  attorney,  be 
filed,  together  with  an  affidavit  of  the  time  of  the  execution  thereof,  with 
the  clerk  of  the  dockets  and  judgments"  in  the  Court  of  Queen's  Bench. 
Sect.  2  enacts  that,  ''if  at  any  time  ujUr  the  expiration  of  twenfy-one  days 
next  after  the  execution  of  such  warrant  of  attorney,  a  commission  of  bank- 
rupt shall  be  issued  against  the  person  who  shall  have  given  such  warrant 
of  attorney,  under  which  he  shall  be  duly  found  and  declared  a  bankrupt, 
then  and  in  such  case,  unless  such  warrant  of  attorney  or  a  copy  thereof, 
shall  have  been  filed  as  aforesaid,  within  the  said  space  of  twenty-one  days 
from  the  execution  thereof,  or  unless  judgment  shall  have  been  signed,  or 
execution  issued  on  such  warrant  of  attorney  within  the  same  period,  such 
warrant  of  attorney  and  the  judgment  and  execution  thereon,  shall  be  deem- 
ed fraudulent  and  void  against  the  assi^ees."  Here  the  execution  was  on 
the  9th  of  December,  and  the  filing  on  the  30th  of  the  same  month.  There- 
fore the  provision  has  been  complied  with,  if  the  day  of  execution  is  to  be 
taken  exclusively  and  the  day  of  filing  inclusively ;  but  not,  if  the  day  of 
execution  be  taken  inclusively  and  the  day  of  fihng  exclusively.  Stat  23 
G.  3,  c.  70,  s.  30  forbids  the  suing  out  of  certain  wnts, ''  until  one  calendar 
mondi  next  after"  the  delivery  of  a  notice :  and  it  was  held  that  the  month 
began  with  the  day  of  the  service  of  notice ;  Castle  v.  Burditty  3  T.  R.  623. 
There  the  Court  affirmed  the  rule,  "  that  where  the  computation  is  to  be 
m^de  Jrom  an  act  done^  the  day  when  such  act  was  done  was  to  be  includ- 
ed." The  same  doctrine  was  applied,  in  Glassington  v.  RawlinSj  3  East, 
407,  to  sect.  2  of  the  bankrupt  act,  21  Jac.  1,  c.  19,  where  the  words  are 
'^  shall  'after  his  or  her  arrest  lie  in  prison  two  months  or  more,"  and  the 
party  is  declared  a  bankrupt  "  from  the  time  of  his  or  her  said  first  arrest." 
[Coleridge,  J.  referred  to  Pellew  v.  The  Hundred  of  Wonfordy  9  B.  &  C. 
134,  (17  E.  C.  L.  R.  343.)  Littledale,  J.  In  Ex  parte  Fallonj  5  T.  R.  283, 
under  the  Annuity  Act,  17  G.  3,  c.  26,  s.  1,  which  directs  that  a  memorial 
of  the  deed,  &c.,  "  shall,  within  twenty  days  of  the  execution  of  such  deed," 
&c.,  be  enrolled,  it  was  held  that  this  means  twenty  days  exclusive  of  the 
day  of  execution.]  Under  stat.  2  G.  2,  c.  23,  s.  23,  which  directs  that  no 
attorney  shall  sue  for  fees  "  until  the  expiration  of  one  month  or  more  after" 
delivery  of  a  bill,  it  was  held  that  the  day  of  delivery  was  to  be  reckoned 
exclusively ;  Blunt  v.  Heslopy  8  A.  &  E.  577,  (35  E.  C.  L.  R.  461 :)  but 
Patteson,  J.,  there  expressly  avoids  laying  down  the  same  rule  as  to  cases 
where  an  act  is  to  be  done  ''  within"  a  certain  time  after  another  act.  [Cole- 
ridge, J.  Here  sect.  2  refers  to  a  bankruptcy  <ifter  the  exfiraium  of  the 
twenty-one  days.]  In  Lester  v.  Garland^  15  Ves.  248,  Sir  W.  Ghant, 
M.  R.,  seems  to  favour  the  distinction,  that,  where  the  day  is  to  be  mcluded, 
the  act  done  is  an  act  to  which  the  party,  against  whom  the  time  runs, 
is  privy.  That  is  the  case  here.  The  gener^  rale  of  practice,  under  R. 
Hil.  2  W.  4,  viii.,  is  certainly  to  reckon  the  first  day  exclusively  and  the 
last  inclusively :  that,  however,  does  not  explain  the  statutory  use  of  tfie 
word  "within."  (He  also  moved  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.) 

Lord  Denman,  C.  J.  I  think  Ex  parte  Fallon  decides  flie  point  of  law, 
that  the  day  of  execution  must  here  be  reckoned  exclusively.  In  that  case 
tiie  words  in  question  were  "  within  twenty  days  o|f  the  execution."  Here 
the  words  are  "  within  twenty-one  days  after j^^  and  **  within  the  said  space 
of  twenty-one  days^om."     It  is  impossible  to  distinguish  the  two  cases. 
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upon  the  wording :  and  no  distinction  can  be  suggested  from  the  nature  of 
the  two  provisions.  We  should  not  be  justified  in  encouraging  doubts 
where  it  is  so  desirable  to  have  a  certain  rule. 

LiTTLEDALEy  J.  Questious  of  this  kind  have  arisen  upon  different  acts ; 
but  I  think  that  Ex  parte  Fallon  must  decide  this  case,  after  and  of  really 
meaning  the  same.  There  Buller,  J.,  relies  on  what  is  said  in  2  Inst.  674, 
upon  Stat  27  H.  8,  c.  16,  s.  1,  which,  however,  does  not  quite  bear  him 
out  In  that  statute  it  is  enacted  that  the  enrolment  of  a  bargain  and  sale 
shall  '^  be  had  and  made  within  six  months  next  after  the  date  of  the  same 
writing  indented,"  which  raises  a  very  different  question.  But  Lord  Ken- 
TOK  appears  to  decide  without  reference  to  that  authority. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  refused. 


BARRY  and  Another  against  LONGMORE.— p.  639. 

Where  goods  deposited  at  a  wharf  are  sold  by  the  owner,  and  he  gives  notice  thereof  to 
the  wharfinger,  paying  all  charges  up  to  that  time,  the  wharfinger  cannot  claim  a  lien 
against  him  for  subsequent  charges  in  respect  of  such  goods  on  the  ground  that  no 
delivery  order  was  lodged,  and  the  notice  was  merely  oral. 

Trover  for  100  reams  of  cartridge  paper.  Pleas.  1.  Not  Guilty. 
2.  Plaintiffs  not  possessed. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittingsin  London  after  last 
Trinity  term,  it  appeared  that  the  defendant,  a  wharfinger,  received  the  paper 
in  question  at  his  wharf,  in  Thames  Street,  from  Reuben  Hunt,  a  paper  ma^er 
in  Oxfordshire,  on  July  19th,  1839.  Defendant  was  in  the  habit  of  receivine 
goods  from  Himt,  and  kept  a  running  account  with  him  for  wharfage  and 
warehouse  rent,  which  was  settled  at  the  usual  quarter  days.  Hunt  sold  the 
paper  to  the  plaintifis  on  July  19th,  1839,  and  was  paid  by  them  on  the  follow- 
ing day.  On  July  20th,  Hunt  went  to  the  defendant's  wharf  and  personally 
gave  notice  there  of  the  sale.  The  notice  reached  the  defendant,  who  after- 
wards inquired  at  the  plaintiffs'  premises  when  they  would  take  away  their 
paper;  but  no  communication  was  made  to  defendant  in  writing,  nor  any 
deliyery  order  lodged.  On  July  25th,  1839,  Hunt  accepted  a  bill  drawn  by 
d^endant  for  the  amount  due  to  him  up  to  the  preceding  Midsummer.  The 
bill  was  dishonoured,  and,  three  days  afterwards,  (October  31st,)  Hunt,  be- 
img  in  difficulties,  called  a  meeting  of  his  creditors.  On  November  1st,  the 
plaintifis  demanded  the  paper  of  the  defendant,  producing  a  delivery  order 
fiom  Hunt,  dated  July  19th;  and  they  tendered  the  amount  (10/.)  of  defend- 
ant's chaises  for  wharfage,  &c.  from  Midsummer  to  July  20tfi.  The  de- 
fendant insisted  on  a  lien  for  all  his  charges  down  to  the  serving  of  the  de- 
livery order,  which  considerably  exceeded  the  sum  tendered.  The  lord 
chief  justice  held  that  no  lien  was  maintainable  after  the  notice  on  July  20th, 
but  he  gave  leave  to  move  to  enter  a  nonsuit,  and  the  plaintiffs  had  a  verdict. 

JPlatt  now  moved  according  to  the  leave  reserved.  The  course  of  busi- 
ness is,  when  goods  lying  at  a  wharf  are  sold,  that  the  vendor  gives  a  deli- 
very order  to  the  vendee,  who  lodges  it  with  the  wharfinger.  Till  that  is 
done,  the  wharfinger  is  rei^nsible  to  the  vendor  for  the  goods,  and  they 
lefDain  at  the  wharf  in  his  name.  The  written  order,  when  delivered,  is  the 
wharfinger's  protection  in  suffering  a  new  party  to  take  possesfion ;  a  mere 
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verbal  notice  is  not  equivalent.     The  lien,  therefore,  against  Hunt,  in  this 
case,  ran  on  till  the  delivery  order  was  presented. 

LiTTLEDALE,  J.  I  am  of  Opinion  that  the  ruling  was  ri^t.  The  lien 
claimable  in  this  case  began  only  from  Midsummer,  1839 ;  and  10/.  was 
tendered,  covering  the  subsequent  charges  down  to  July  20th.  The  defend- 
ant could  not  claim  more ;  for,  although  no  delivery  order  had  been  served, 
yet,  as  the  sale  had  been  notified  to  the  defendant,  (whether  by  Hunt  or  the 
plaintiffs  themselves,  is  immaterial,)  he  had  notice  of  the  change  of  property, 
and  could  not  allege  any  further  lien. 

Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js.,  concurred. 

Rule  refused. 


DOUGLAS  against  HOLME.— p.  641. 

An  L  O.  U.  is  sufficient  primft  facie  evidence  in  an  action  for  money  lent,  ihongh  it  be 
not  addressed,  and  no  proof  be  given  that  U.  means  the  plaintiff,  except  his  prodncing 
the  document. 

This  was  an  action  for  money  lent. 

On  the  trial,  before  Gurnet,  B.,  at  the  last  assizes  for  Sussex,  the  plain- 
tiff's case  rested  on  the  proof  of  defendant's  handwriting  to  an  I.  O.  U.  for 
250/.  value  received.  It  was  not  addressed  to  any  person  by  name.  Plait 
for  the  defendant,  contended  for  a  nonsuit,  arguing  that  the  instrument  might 
have  been  given  by  defendant  to  some  third  person,  and  by  him  handed  to 
plaintiff  for  the  purpose  of  bringing  this  action ;  and,  if  so,  the  action,  being 
for  money  lent,  could  not  be  maintained.  Gurney,  B.,  refused  to  nonsuit, 
being  of  opinion  that  the  production  of  the  paper  by  plaintiff  was  prim!  facie 
evidence  that  it  had  been  given  to  him  by  defendant,  and  that  the  defendant, 
if  he  had  handed  it  to  a  third  person,  might  prove  that  transaction.  The 
learned  judge  left  the  case  to  the  jury  upon  the  facts ;  and  they  found  a  ver- 
dict for  the  plaintiff. 

PkUty  in  this  term,  (a)  moved  for  a  new  trial  on  affidavits,  and  on  account 
of  misdirection,  repeating  the  objection  taken  at  the  trial ;  but  he  admitted 
that  he  did  not  much  rely  on  this  latter  ground. 

Rule  nisi  on  the  first  ground ;  on  the  other 

Cktr.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  Judgment  This  point  has  been  de- 
cided by  the  Court  of  Common  Pleas  m  Chtrtis  v.  RichardSy  1  Man.  &  G. 
46,  (39  E.  C.  L.  R.  346 ;)  and  we  hold  ourselves  bound  by  that  ruling. 

Piatt  suggested  that  in  that  case  there  was  some  independent  evidence 
against  the  defendant. 

Lord  Denman,  C.  J.  That  is  so ;  but  we  think  the  judgment  decisive 
as  to  the  effect  of  the  instrument  itself. 

Rule  (on  this  point)  refused. 

(a)  November  5th.  Before  Lord  Denman,  G.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 


The  APOTHECARIES'  Company  against  HARRISON.— p.  642. 

Where  parties,  on  the  trial  of  an  action  for  several  penalties,  agree  that  a  verdict  shall 
be  given  for  one  only,  defendant  undertaking  not  to  repeat  the  act  complained  of,  and 
plain tilT that,  unless  he  does  so,  execution  shall  notissae*  it  is  an  implied  term  (nothing 
to  the  contrary  bein^  expressed)  that  defendant  shall  not  bring  error:  And,if  he  do  9(h 


the  Court  will  quash  the  writ  as  issued  against  good  faith. 
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Dert  for  penalties  incurred  (under  stat.  55  6.  3,  c.  194 ; )  by  pracd^g 
as  an  apothecary  without  a  certificate.  The  declaration  containcKl  seversu 
counts  for  distinct  penalties.     On  the  trial,  at  the  Worcester  Summer  assizes, 

1839,  it  was  agreed  between  the  parties  that  the  plaintiffs  should  take  a  ver- 
dict for  one  penalty  only,  the  jury  being  discharged  as  to  the  other  coimts ; 
but  that  no  execution  should  issue  unless  the  defendant  should  practice  again. 
The  verdict  was  taken  accordingly;  and  the  plaintiffs  signed  judgment. 
Afterwards,  a  dispute  arising  as  to  the  terms  which  had  been  agreed  upon,  (a) 
the  defendant  brought  a  wnt  of  error.  Notice  of  the  allowance  of  the  writ 
of  error  was  served  on  December  17th :  on  the  24th  the  plaintiffs  were 
served  with  a  summons  to  show  cause  why  they  should  not  carry  in  the 
judgment  roll,  which  they  did  on  December  30th ;  and  the  record  was  tran- 
scribed, and  delivered  to  the  clerk  of  the  errors,  January  3d.     In  Hilaiy  term, 

1840,  R,  V.  Richards  obtained  a  rule  to  show  cause  why  the  writ  of  error 
should  not  be  quashed,  or  all  proceedings  thereon  and  on  the  aUowance 
thereof  be  stayed,  the  writ  having  been  issued  against  good  faith,  (b)  and 
why  the  defendant  should  not  pay  the  costs  of  this  replication. 

Whatdey  now  showed  cause.  First,  the  plaintiffs  come  too  late ;  the  ap- 
plication should  have  been  made  before  so  much  expense  had  been  incurred 
m  prosecuting  the  writ  of  error.  Secondly,  a  writ  of  error  is  demandable  of 
right,  and  there  must  be  a  very  strong  case  to  induce  the  Court  to  control 
that  right ;  Bleasdak  v.  Darbyy  9  Price,  606.  Here  a  compromise  is  relied 
t  upon ;  but  the  rule  is  that  a  party  m^  bring  error,  unless  his  doing  so  would 
be  contrary  to  express  agreement ;  Camden  v.  Edie^  1  H.  Bl.  21 ;  Wade  v. 
Rogers,  2  W.  Bl.  780 ;  and,  when  it  is  said  that  .prosecuting  such  a  writ 
would  be  against  good  faith,  the  meaning  is  that  it  would  be  contrary  to 
specified,  not  implied,  terms.  In  Best  v.  UompetZj  2  Cro.  &  M.  427  ;  S.  C. 
4  Tyrwh.  280 ;  where  a  writ  of  error  was  held  no  supersedeas  because  sued 
out  against  good  faith,  the  defendant  had  undertaken  in  terms  not  to  bring 
error:  and  in  Brown  v.  Lord  Granville^  2  Dowl.  P.  C.  796,  a  similar  case, 
it  had  been  agreed  that  the  judgment  of  this  Court  on  a  demurrer  should 
**  bind  the  parties." 

IL  V.  Richardsy  contra.  Assuming  that  the  application  were  late,  yet,  if 
the  defendant  has  proceeded  in  contravention  of  his  agreement,  he  has  in- 
curred the  expense  of  his  own  feult.  It  is  not  necessary  for  this  application 
that  the  defendant  should  have  agreed  expressly  to  bring  no  writ  of  error. 
In  Owe  V.  Masey,  3  B.  &  C.  735,  (10  E.  C.  L.  R.  218,)  the  defendant  hail 
obtained  time  to  plead  on  condition  of  giving  judgment  of  Michaelmas  term ; 
judgment  of  that  term  was  obtained ;  but  the  defendant  brought  a  writ  of 
*erTor,  not  returnable  within  the  term ;  and  this  Court  quashed  the  writ,  as 
contrary  to  the  engagement.  The  plaintiffs  here  do  not  seek  to  issue  execu- 
tion, at  least  ^vithout  a  further  application  to  the  Court. 

Lord  Denman,  C.  J.  We  cannot  look  at  the  present  agreement  without 
seeing  that  the  verdict  taken  was  intended  to  be  followed  up  by  a  final  judg- 
ment. This  is  the  only  reasonable  construction.  When  a  defendant  is  sued 
for  several  penalties,  and,  by  compromise,  escapes  with  only  one,  the  parties 
cannot  be  supposed  to  have  meant  that  the  judgment  on  that  one  should  be 
open  to  a  wnt  of  error.  If  the  plaintiffs  had  known  that  such  a  course  was 
reckoned  upon,  they  would  have  proceeded  for  all  the  penalties.  The  suing 
(a)  The  question  turned  upon  words,  not  stated  above,  which  the  parties  respectively 
^U^'^^d  to  have  formed  part  of  the  agreement;  but  they  are  not  material  to  the  point 
here  r«ported. 

(ft)  Also  because  defendant  had  not  put  in  bail;  and  on  an  objection  to  the  notice  of 
allowance. 

VOL.  XIm  .  41 
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out  this  writ  is  »  breach  of  faith,  because  it  is  a  breach  of  the  only  reasoiw 
able  construction  of  the  agreement. 
LuTLBi^ALB,  WiLLiAMB,  and  GoLBRil^E,  Js*,  Concurred. 

Rule  absolute,  urith  costs. 


EASTGN^S  Case^p.  645. 

A  party  sentenced  by  fir<y  jn^oes  te  impyisomieBt  with  hard  lfl6oiif;  tmder  tBe  ffmag^ 
gling  Act,  4  ft  5  W.  4,  c  I9y  r^  2^  ie  in  execution  in  •  criatinal  matter ;  and  a  hnbea* 
corpus  directed  to  the  gaoier  to  bfing  up  hi9  body,  sbonld  issue  from  the  Crown  Office. 

But,  where  the  solicitor  for  the  Coetoms  attended  before  a  judge  on  the  hearing  of  the 
return  to  such  habeas  corpm,  aitt4  opposed  the  prisoner's  discharge,  but  did  not  take 
the  aboTC  objection,  and  the  Jfldj;^  discharged  liie  prisoner  for  a  defect  in  the  warrant  of 
commitment,  it  was  held  too  late  to-  object  afterwards,  on  the  part  of  tfie  Crown,  thai 
the  habess  corpus  had  issued  frow  the  civil  side  i  and  thie  Court  leAifiedi  at  that  Btage 
of  the  proceedings,  to  rescind  the  order*  for  t&e  (fiecharge^ 

John  Easton  was  convicted  before*  two  magistrates  of  the  town  and 
county  of  Southampton,  under  stat*  4  k  g  W^  4,  c.  13y  s^  2^a)  and  sen* 
tenced  to  be  imprisoned  and  kept  to  borclliaboQr  for  nine  ealendar  months^ 
in  the  house  of  correction  for  the  said  t&nut  Btifi  eeutrtyr  The  prisoner 
was  brought  up  by  habeas  corpus  befete  Pjniso^N,  J.^  aad  am  16th 
December,  1839,  was  discharged  by  his  LoreEsfcip^  upon  a  defect  in  thee 
warrant  of  commitment,  the  solicitor  for  the  Cuistoms  arttending  before  the 
learned  Judge,  and  opposing  the  discharge.  It  was  afterwards  Aseovered 
that  the  habeas  corpus  was  not  taken  out'  of  the  Crown  effiee,  bat  ha<f 
issued  on  the  civil  side  of  the  Court,  which  fact  was  not  known  to  the 
law  officers  of  the  Customs  at  the  time  of  the  hearing  before  the  learned 
Judge.  On  20th  December,  his  Lordship,  upon  representatien  of  the 
above  facts,  issued  an  escape  warrant,  which  he  afterwards,  en  6th  Jan- 
uary, 1841,  recalled,  authorizing  at  the  same  time  an  appKeatien  to  tKe 
Court  in  banc.  The  warrant  of  commitment  was  amended  o&  19th  De- 
cember, 1839,  under  sect.  90  of  stat.  8  &  4  W.  4,  c.  53. 

On  affidavit  of  the  above  facts,  T.  F.  Mlis,  in  Hilary  ter»  kvC,  ob- 
tained a  rule  calling  on  Easton  to  show  cause  why  the  writ  of  habeas 
corpus  should  not  be  set  aside  for  irregularity,  and  the  order  of  the  learned 
Judge,  of  16th  December,  1839,  be  rescinded,  and  why  a  warrant  should 
not  issue  to  retake  Easton. 

Piatt  and  M.  E.  Smith  now  showed  cause.  First,  it  was  not  iieees^ 
sary  that  the  habeas  corpus  should  issue  from  the  Crown  side.  In  Ex 
parte  Beeching,  4  B.  &  G.  136,  it  was  held  that  a  return  of  an  apprehen- 
sion and  detainer  under  a  charge  of  smuggling  might  be  traversed,  under 
Stat.  56  G.  3,  c.  100,  ss.  3,  4,  as  not  being  in  a  criminal  matter.  The 
Judges  of  the  Court  of  Common  Pleas  might  issue  the  habeas  corpus : 

(a)  Stat.  8  &  4  W.  4,  c.  68,  sects.  2,  8, 6,  makes  vessels  liable  to  forfeiture  under  cerUdn 
circumstances.  Sect  48  enacts  that  erery  subject  of  his  Majesty  found  on  board  a  Tess^ 
tiable  to  forfeiture  under  certain  of  such  circumstances  shall  forfeit  lOOi.,  and  (sects.  Td, 
85)  be  liable  to  imprisonment,  in  case  of  non-payment  Stat  4  &  5  W.  4,  o.  13,  s.  1, 
repeals  so  much  of  the  previous  act  as  imposes  a  pecuniary  penalty  for  the  ofTencea  after 
mentioned ;  and  sect.  2  enacts  that  every  subject  of  his  Majesty  found  to  have  been  on 
board  a  vessel  liable  to  forfeiture  under  the  abovementioned  circumstances  "  ahaU^  npott 
being  duly  convicted  of  any  of  the  said  offences  before  any  two  justices  of  the  peace,  be 
at^udged  by  such  justices  for  the  first  offence  to  be  imprisoned  in  any  house  of  oorrection, 
and  there  kept  to  hard  labour,  for  any  term  not  leas  than  six  nor  greater  than  nine  calen- 
dar months  *' 
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yet  in  that  Court  there  is  no  Crown  side.  But,  secondly,  the  objection 
should  have  been  taken  when  the  solicitor  for  the  Customs  appeared  be- 
fore the  Judge :  it  is  now  too  late  to  object  to  the  supposed  irregularity. 

Sir  Jl  Campbetty  Attorney  General,  and  T,  F.  JElliSy  contrS,.  As  to 
the  second  point,  it  is  sworn  that  the  solicitor  for  the  Customs  did  not 
know  of  the  irregularity  at  the  time  of  the  hearing.  He  was  not  in  pos- 
session of  the  habeas  corpus,  which  was  issued  to  the  gaoler,  and  not 
served  on  the  custom  house  officers.  But  this  question  has  become  un- 
important, as  the  time  of  imprisonment  has  expired ;  and  all  that  is  wished, 
on  the  part  of  the  Crown,  is  that  the  Court  should  decide  the  first  point, 
whether  the  rule  be  discharged  or  made  absolute.  As  to  that  point,  JEx 
parte  Beeehing^  4  B.  &;  C.  186,  appears,  by  the  argument,  to  have  been  a 
case  where  the  prisoners  were  detained  in  order  to  be  proceeded  against  for 
pecuniary  penalties  in  the  Exchequer,  under  stat.  24  G.  8, 47,  and  stat.  45 
G.  3,  c.  121.  The  decision  is  founded  on  this:  and  The  Attorney  General 
V.  £awmany{a)  (on  the  authority  of  which  JEz  parte  Beeching^  4  B.  &  C. 
136,  was  decidea)  was  a  revenue  prosecution  for  penalties.  So  the  question 
in  EuniUy  v.  Luscombey  2  B.  &  r.  530,  arose  on  a  committal  in  default  of 
pajinent  of  penalties.  Here  there  is  no  pecuniary  penalty,  but  a  commit- 
nient  in  execution  upon  conviction  for  an  offence.  The  party  has  never 
been  a  debtor  to  the  Crown.  [Coleridge,  J.  Under  stat.  3  &  4  W.  4, 
c  53,  8.  48,  the  punishment  was  a  pecuniary  penalty :  now,  under  stat. 
4  &  5  W.  4,  c.  13,  s.  1,  the  offence  is  the  same,  though  the  punishment 
be  different]  The  distinction  between  civil  and  criminal  matters  rests 
entirely  on  the  mode  in  which  the  law  visits  the  particular  case :  that  was 
the  real  criterion  in  Ex  parte  Beechingy  4  B.  &  C.  136,  and  The  Attor- 
ney General  v.  Botvman,(a)  If  an  act  which  was  not  an  offence  before 
a  particular  statute  be  made  punishable  by  that  statute,  it  is  thereby  made 
a  crime.  The  Court  will  decide  this  point,  though  the  imprisonment 
cannot  now  be  inflicted,  as  it  will  hear  rules  for  quo  warranto  discussed 
under  the  Municipal  Corporation  Act,  stat.  5  &  6  W.  4,  c.  76,  though 
the  period  of  office  have  expired.  The  distinction  between  the  Crown 
and  civil  side,  in  issuing  a  habeas  corpus,  was  considered  important  by 
this  Court  in  Taylor* s  Uasey  8  East,  232.  If  this  be  a  civil  matter,  many 
of  tbe  points  raised,  as  to  controverting  the  truth  of  the  return,  in  Leonard 
WaUon*s  Case,  9  A.  &;  E.  781,  upon  stat.  66  G.  3,  c.  100,  might  come 
into  discusaion. 

Lord  Dbitman,  C.  J.  This  must  be  called  a  criminal  matter :  the 
partj  is  sentenced  to  imprisonment  with  hard  labour,  which  puts  the 
point  beyond  a  doubt.  That  being  so,  the  regular  course  undoubtedly 
18  for  the  writ  to  issue  on  the  Crown  side.  That  should  always  be  done 
in  such  cases,  because  parties  may  desire  to  search  the  proper  office  in 
order  to  learn  whether  thewrit  has  issued.  In  Taylor* s  Case^  2  East,  232, 
it  appears  that  the  Court  itself  took  a  similar  objection,  on  the  sug- 
gestion of  the  Master.  In  this  instance,  however,  I  think  we  must  treat 
the  objection  as  waived.  For  we  cannot  but  consider  the  solicitor  for 
the  Customs  as  appearing  before  the  Judge  in  the  character  of  an  ad- 
rerse  party:  and,  his  attention  being  called  to  the  writ,  he  might  then 
have  taken  the  objection. 

LlTTLBJOALB,  WILLIAMS,  and  CoLBRiDGB,  Js.,  Concurred. 

Rule  absolute, 
(a)  Note  («)  to  BunOey  v.  Luicombe,  2  B.  &  P.  582. 
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GEORGE  FIELD  against  GEORGE  ADAMES,  JOHN  BAILEY, 
THOMAS  HEATHER,  and  Thre#  Others.— p.  649. 

To  A  plea  in  trespass,  jusfifying  the  taking  of  a  hone,  cart,  and  other  chattels,  damage 
feasant,  it  is  a  good  replication  that  the  horse,  cart,  and  chattels  were,  at  the  time  of 
the  distress,  in  the  actual  possession  and  under  the  personal  care  of,  and  then  being 
used  by,  the  plaintiff.     Actual  danger  of  breach  of  the  peace  need  not  be  alleged. 

So,  if  the  declaration  complain  of  an  assault,  and  the  plea  justify,  on  the  ground  that 
plaintiff  was  interfering  to  interrupt  the  distress. 

Rejoinder,  aTcrring  that  the  horse,  &c.,  were,  at  the  time  of  the  taking,  in  plaintiff 'i 
possession,  &c«,  for  the  purpose  of  being,  and  were  then,  used  in  doing  the  damage, 
held  bad. 

Trespass.     The  first  count  charged  that  defendants,  on,  &c.,  as- 
saulted plaintiff,  struck  him  several  blowB,  threw  him  down,  &c. 

Plea,  by  George  Adames,  John  Bailey,  and  Thomas  Heather,(a)  that 
G.  Adames,  before  and  the  time  when,  &c.,  was  lawfully  possessed  of  a 
certain  close,  &c.,  situate,  &c. ;  and  that,  just  before  the  time  when,  &c., 
to  wit,  &c.,  two  certain  horses,  and  two  sets  of  harness,  one  prong  and 
one  shovel,  were  wrongfully  in  the  said  close  in  which,  &c.,  doins  damage 
to  G.  Adames  there,  whereupon  G.  Adames,  and  Bailey  and  Heather  as 
his  servants  and  by  his  command,  afterwards  and  just  before  the  said 
time  when,  &c.,  to  wit,  &c.,  seized  and  took  the  said  horses,  harness, 
prong,  and  shovel,  in  the  said  close  of  G.  Adames,  so  doing  damage 
there  as  aforesaid,  as  a  distress  for  the  said  damage.  And  G.  Adames, 
and  Bailey  and  Heather  as  his  servants  and  by  his  command,  were  then, 
to  wit,  &c.,  about  to  lead,  drive,  and  carry  away  the  said  horses,  harness, 
prong,  and  shovel,  out  of  the  same  close  in  which,  &c.,  to  a  certain  common 
pound  in  the  said  county,  within  the  hundred  where  the  said  distress  was 
taken,  to  impound  the  same  there,  and  keep  the  same  impounded  till  6. 
Adames  should  be  reasonably  satisfied  for  the  said  damage  so  done  bj 
the  horses,  &c.,  as  would  have  been  lawful  for  G.  Adames,  Bailey,  and 
Heather  to  do  for  the  cause  aforesaid.  And,  because  the  plaintiff  after- 
wards, and  just  before  the  time  when,  &c.,  to  wit,  &c.,  unlawfully  interfered 
with  and  interrupted  the  said  G.  Adames,  Bailey,  and  Heather,  in  proceed- 
ing with  the  said  distress,  and,  at  the  time  when,  &;c.,  stayed  and  continued 
interfering  with  and  interrupting  them  as  aforesaid,  G.  Adames,  and 
Bailey  and  Heather  as  his  servants  and  by  his  command,  thereupon,  in 
defence  of  the  right  of  G.  Adames  and  of  Bailey  and  Heather  as  his  ser- 
vants and  by  his  command,  to  proceed  with  the  said  distress  damage 
feasant  as  aforesaid,  at  the  time  when,  &c.,  gently  laid  their  hands,  ic., 
and  did  then  remove  plaintiff  from  his  said  interfering  with  and  inter- 
rupting, &c.,  and  in  so  doing  did  then  necessarily  a  little  assault,  &c., 
which  are  the  same,  &c.     Verification. 

Replication.(i)  That  one  of  the  horses,  one  of  the  sets  of  harness, 
and  the  prong  and  shovel,  were,  at  the  time  of  the  seizing  thereof  as  a 
distress,  a  horse,  set  of  harness,  prong  and  shovel,  of  plaintiff,  and  were 
then  in  the  actual  possession  of  plaintiff,  and  then  under  his  personal 
care,  and  were  then  being  actually  used  by  plaintiff;  and  that  the  other 

(a)  The  other  defendants  pleaded  Not  Guilty  to  the  first  count. 
{b)  There  was  also  a  new  assignment,  of  excess,  to  the  aboTe  plea. 
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of  the  horses,  and  the  other  set  of  harness,  were,  at  ihe  time  of  the  seis- 
ing thereof  as  a  distress,  a  horse  and  harness  of  one  Edward  Field,  and 
were  then  in  the  actual  possession  of  the  said  E.  Field,  and  under  his 
personal  care ;  and  were  then  being  used  by  E.  Field  :  wherefore  plain- 
tiff, in  his  own  right,  and  as  the  servant  and  by  the  command  of  £. 
Field,  did  interfere,  &c.,  and  stayed  and  continued,  &c.,  as  it  was  law- 
ful, &c. 

Rejoinder.  That  the  one  horse,  set  of  harness,  prong  and  shovel,  in 
the  replication  alleged  to  have  been,  at  the  time  of  the  seizing  thereof 
as  a  distress,  in  the  actual  possession  of  plaintiff  and  under  his  personal 
care,  and  actually  used  by  him,  and  the  other  horse  and  set  of  harness 
in  the  replication  alleged  to  have  been,  at  the  time  of  the  seizing  thereof 
as  a  distress,  in  the  actual  possession  of  E.  Field,  and  under  his  personal 
care,  and  used  by  him,  were,  and  each  of  them  was,  respectively  then  so 
in  the  possession  and  under  the  care  of  plaintiff  and  E.  Field  respect- 
ively, for  the  purpose  of  being,  and  were  and  each  and  every  of  them 
was  respectively  then,  so  used  by  plaintiff  and  E.  Field  respectively, 
in  wrongfully,  in  the  said  close  of  the  said  G.  Adames  in  which,  &c., 
doing  the  damage  to  the  said  G.  Adames  there  as  mentioned  in  the  plea. 
Verification. 

General  demurrer  :  and  joinder. 

The  second  count  charged  that  defendants  seized,  took,  and  dis- 
trained, divers  goods  and  chattels,  to  wit  one  mare^  one  gelding,  one 
Jrong,  one  shovel,  and  two  sets  of  harness  of  the  plaintiff,  of  great  value, 
c,  and  took  the  said  mare  and  gelding  from  and  out  of  a  certain  cart 
to  which  they  were  then  attached  and  harnessed,  and  in  which  they  were 
then  being  worl^ed  and  used  by  plaintiff,  and  then  drove  and  led 
away  the  said  mare  and  gelding,  with  the  said  sets  of  harness  thereon 
respectivelv,  and  carried  away  the  said  goods,  and  impounded  the  said 
mare,  geloing,  harness,  and  goods,  and  detained  them  till  plaintiff 
paid,  £c. 

To  this  count,  George  Adames,  in  his  own  right,  and  the  other  five 
defendants  as  his  servants  and  by  his  command,  pleaded  a  justification 
of  the  seizing,  taking,  and  distraming  damage  feasant  (stating  the  facts 
nearly  as  in  the  early  part  of  the  plea  to  the  first  count,  mutatis  mu- 
tandis) ;  and  that  defendants,  because  the  cattle  were  then  harnessed 
to  the  cart,  so  that,  without  unharnessing  and  taking  them  thereout, 
they  could  not  conveniently  be  driven,  then  unharnessed  and  took  the 
cattle  from  and  out  of  the  cart,  and  then  led  and  drove  and  carried 
away  the  said  cattle,  goods,  and  chattels,  from  and  out  of  the  same  close 
in  which,  &c.,  to  a  certain  common  pound,  &g.,  and  there  impounded,  &c., 
and  kept,  &c.,  till  plaintiff  paid,  &c. ;  averment  that  the  sum  paid  was 
reasonable,  &c.     verification. 

Replication.  That  the  cattle,  goods,  and  chattels,  at  the  time  when, 
&C.,  were  in  the  actual  possession  of  plaintiff,  and  under  his  personal 
care  ;  and  were  then  being  actually  used  by  plaintiff.     Verification. 

Rejoinder.  That  the  cattle,  goods,  and  chattels,  were  in  possession, 
&c.,  of  plaintiff  (as  in  the  former  rejoinder,  mutatis  mutandis). 

General  demurrer :  and  joinder. 

Peacock  for  the  plaintiff.  First,  the  replications  furnish  good  answers 
to  the  pleas.  In  Storey  v.  Robinsoriy  6  T.  R.  138,  it  was  decided  that 
a  horse  with  a  rider  on  him  cannot  be  distrained  damage  feasant.     In 
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Simpson  v.  HarcourtJa)  Willes,  G.  J.,  denied  the  authoritjof  adictnm 
m  Webb  V.  BeU,  1  Sid.  440,  which  seems  to  recognise  such  a  power  of 
distress.  And  Hargrave's  note  (12^  to  Go.  Lit.  47  a,  is  to  the  same 
effect  as  the  dictum  of  Willbs,  J.  Lord  KBNYONy  in  Storey  v.  RobtA- 
son,  6  T.  R.  138,  rests  his  opinion  on  the  ground  that  such  a  distress 
would  lead  to  a  breach  of  the  peace ;  which  clearly  applies  here.  It  ia 
not  necessary  to  show  manual  possession,  or  to  allege  expressly  a  danger 
of  breach  of  the  peace  in  the  particular  case ;  for  that  the  law  will 
intend  under  such  circumstances.  The  general  rule  is  founded  on  the 
probability  that  such  distresses  would  endanger  the  peace  ;  but  its  appli* 
cation  is  universal.  Then,  secondly,  no  authority  is  shown  for  the  re- 
joinders. 

G.  T.  White,  contri.  First,  the  language  of  the  Ghief  Justice  of  the 
King's  Bench  (6)  in  Webb  v.  Bell,  1  Sid.  440,  distinguishing  distress  for 
rent  from  distress  damage  feasant,  is  supported  by  Gilbert,  Law  of  Dis- 
tresses, 45.(<r)  A  similar  doctrine  would  seem  to  have  been  held  at  Nisi 
Prius  in  1826  ;  Wagstaff  v.  Clack,  2  Harrison's  Digest,  p.  947,  from 
MS.(d)  In  Simpson  v.  Harcourt,{a)  and  Gorton  v.  Falkner,  4  T.  B. 
565,  the  distresses  were  for  rent.  And  it  is  not  clear  that  the  MS.  note 
of  Lord  Hale,  note  (13)  to  Go.  Lit.  47  a,  which  appears  to  have  been 
the  foundation  of  Lord  Kenton's  dictum  in  Storey  v.  Robinson,  6  T.  B. 
138,  can  justify  the  doctrine  in  the  case  of  other  than  distresses  for  rent. 
But  the  replications  at  any  rate  do  not  go  far  enough.  The  plaintiff, 
who  relies  upon  an  exception  from  the  common  law  right,  must  bring 
himself  clearly  within  the  exception.  Now  it  does  not  appear  that  an; 
one  was  in  fact  riding  on  the  horse ;  indeed,  as  the  horse  was  harnessed 
to  the  cart,  the  probability  is  the  other  way.  At  least  a  danger  to  the 
peace  should  be  averred.  [Lord  Dbnman,  G.  J.  The  principle  ia  the 
general  danger  to  the  peace  in  such  cases.  Li  9  Yin.  Abr.  121,  Bistrest, 
(A),  pi.  4,  it  is  said,  ^^  If  a  man  rides  upon  my  com  I  cannot  take  his 
horse  damage  feasant ;"  for  which  Fitz.  Abr.  Avotprie,  199  (1  E.  3),  is 
cited.]  Secondly,  the  rejoinders  answer  the  replications.  An  intentional 
wrong-doer  is  not  entitled  to  avail  himself  of  a  law  framed  to  prevent  a 
breach  of  the  peace.  The  maxim  volenti  nonJU  injuria  applies.  [CoLfr 
RIDGE,  J.  A  man  who  rides  over  corn  must  always  know  that  he  is 
doing  damage.] 

Peacock,  in  reply,  was  stopped  by  the  Gourt. 

Per  Ouriam.{e)  The  allegations  in  the  replicationB  are  dearly  suf- 
ficient :  and  the  rejoinders  give  no  answer. 

Judgment  for  the  plaintiff.($r) 

fa)  Cited  in  the  jadgment  of  Bvllbb,  J.,  in  Oorton  v.  I^Mlhur,  4  T.  R.  668,  9.  S.  C 
Willes,  612. 

(6)  Sir  J.  Kelino,  C.  J. 

(c)  P.  49,  in  4th  (Impey's)  ed. 

((f)  The  name  of  the  judge  does  not  appear. 

(«)  Lord  Denman,  C.  J.,  Littledale,  WilliamB,  and  Coleridg«,  Js. 

(y)  See  Suuholfy.  Alford,  8  M.  &  W.  248.  2>«  Chndoum  ▼.  ImU,  10  iu  A  B.  117;  %1 
E.  C.  L.  67. 
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FISHER  against  FORD.— p.  654. 

Declaration  alleging,  in  ezcase  of  profert,  (hat  the  indenture  **  being  in  the  possession 
of  defendant,**  plaintiff  *'  cannot  prodace  the  same."  Plea,  that  the  indenture  "is  not 
in  the  possession"  of  defendant  in  manner  and  form,  dec. 

Held  bad  on  special  demurrer,  as  referring  to  the  time  when  the  plea  was  pleaded,  not 
the  time  pointed  to  in  the  declaration. 

Covenant.  Excuse  of  profert,  as  follows:  "Which  said  indenture, 
sealed  with  the  seal  of  the  said  defendant,  being  in  the  possession  of  the 
defendant,  the  said  plaintiff  cannot  produce  the  same  to  the  said  Court  here." 

Plea.  "  That  the  said  indenture  in  the  said  declaration  mentioned  is  not 
in  the  possession  of  the  said  defendant  in  manner  and  form,  &c."  Conclu- 
sion til  the  country. 

Special  demurrer.  (The  ground  wiD  appear  sufficiently  by  the  argu- 
ment)   Joinder. 

BuU^  for  the  plaintiff.  To  a  declaration  alleging  that  a  deed  is  in  de- 
fendant's possession,  it  is  no  answer  to  allege  that,  at  the  time  of  pleading, 
it  is  not  in  his  possession.  Evans  v.  Prosser^  3  T.  R.  186,  is  an  analogous 
case.  When  profert  is  made  of  a  deed,  it  is  supposed  to  be  in  court  at  the 
time  of  declaring,  and  oyer  is  prayed  accordingly ;  an  excuse  for  omitting 
profert  must  in  like  manner  relate  to  the  time  of  declaring.  Sullivan  v. 
Montague^  1  Doug.  106,  may  be  referred  to ;  but  the  reasoning  of  Lord 
Mansfield  in  that  case  cannot  apply  since  the  Rule,  Hil.  4  W.  4.  General 
Rules  and  RegulaHonSj  1,  by  which  every  pleading,  as  well  as  the  decla- 
ration, is  to  be  entitled  of  the  day  of  the  month  and  year  when  it  was 
pleaded. 

Warren  J  contri,  was  called  upon  by  the  Court.  The  plea  does  contra- 
dict the  averment  in  the  declaration.  "  The  excuse  for  the  omission  of  a 
profert  being  traversable  must  be  stated  according  to  the  fact ;"  1  Cfdtiy  an 
Pleadings  365,  6th  ed. ;  therefore  the  plaintiff  here  must  be  understood  lite- 
rally as  averring  that  the  indenture  is  not  in  his  possession,  but  in  defend- 
ant's, at  the  time  when  his  declaration  is  delivered.  Again,  "  when  the 
time  Is  not  material,  it  is  a  rule  that  the  plea  should  follow  the  day  in  the 
declaration ;"  1  Chitt.  PL  522.  Therefore,  when  the  defendant  here  says 
diat  the  indenture  ^^  is  not"  in  his  possession  in  manner  and  form,  &c.,  ne 
must  be  taken  to  allege  that  it  was  not  in  his  possession  when  the  declara- 
tion was  delivered.  If  an  issue  in  fact  were  joined  on  these  pleadings,  the 
one  party  must  show  that  the  indenture  was,  or  the  other  that  it  was  not,  in 
defendant's  possession  at  the  time  of  delivering  the  declaration.  Evans  v. 
Prosser  is  no  authority  for  the  plaintiff.  [Lord  Denman,  C.  J.  I  think 
not ;  the  set-oflT  there  had  the  words  **  before  and  at  the  time  of  the  plea 

Eleailed."]  In  Basan  v.  ^mold^  6  M.  &  W.  559,  the  plea  stated  that  a 
ill  of  exchange  was  endorsed  to  a  certain  person,  who  "  from  the  time  of 
that  endorsement  hitherto  has  been  and  still  is  the  holder  thereof;"  and  the 
replication  was,  "  that  at  the  time  of  the  commencement  of  this  suit  the 
plaintiff  was,  and  still  is,  the  holder  of  the  said  bill ;  without  this,  that  any 
other  person  is  the  holder  thereof,  in  manner  and  form,"  &c. ;  and  the  tra- 
verse was  held  too  large ;  but  (here  the  statement  that  the  plaintiff  still  is 
die  holder,  after  saying  that  he  was  so  at  the  time  of  the  commencement  of 
the  suit,  was  an  excess  of  allegation  which  does  not  appear  in  this  case. 
In  trespass  the  plea  is,  that  defendant  is  not  guilty.     [Lord  Denman,  C.  X 
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The  being  guilty  or  not  is  a  continuing  thing.     Coleridge,  J.    Every  plead- 
ing now  must  be  taken  as  referring  to  the  time  at  which  it  is  delivered.] 

Per  Curiam,  (a)  . 

Judgment  for  plaintiflf.  (6, 

The  Court  refused  leave  to  amend. 

(a)  Lord  Denman,  C.  J..  Littledale,  Williams,  and  Coleridge,  Js.    Another  point  was 
argued  which  it  is  unnecessary  to  report. 

(6)  See  Faithfull  v.  Jskley,  1  A.  &  £.,  N.  8.  183. 


BENNETT,  Executor  of  BARKER,  against  BURTON,  Clerk.-^.  657. 

By  deea  of  mortgage  for  a  debt  of  1000/.,  the  mortgagor  covenanted,  as  a  farther  securi* 
ty,  to  insure  his  life  for  the  mortgagee's  beaefii,  deliver  the  policy  to  him,  and  keep 
the  premiums  paid  till  the  debt  was  discharged ;  and  that,  if,  in  the  mean  time,  the 
premiums  should  be  in  arrear,  the  mortgagee  might  pay  them  and  recover  the  amount 
from  mortgagor. 

The  mortgagor  aAerwards  took  the  benefit  of  the  Insolvent  Debtors'  Act,  7  G.  4,  c.  67, 
and  included  the  1000/.  debt  in  his  schedule,  stating  also  that  the  creditor  held  a  policj 
of  insurance  on  his  life,  with  the  joint  security  of  A.  B.  for  payment  of  the  premiums. 

Held  that  the  mortgagor  was  not  protected  by  his  discharge,  and  sect.  51  of  the  statute* 
from  an  action  of  covenant  at  the  suit  of  the  mortgagee  for  premiums  becoming  due 
after  such  discharge,  and  paid  by  the  mortgagee  on  the  mortgagor's  default. 

This  was  an  action  of  covenant  tried  before  Lord  Denman,  C.  J.,  at  the 
sittings  in  Middlesex  after  Hilary  term,  1839,  when  a  verdict  was  found  for 
the  plaintiff  on  the  issue  arising  on  the  last  breach  of  covenant,  damages 
170/.  2*.  6(1.,  and  for  the  defendant  on  the  other  issue,  with  liberty  to  the 
defendant  to  move  to  have  a  verdict  entered  for  him  on  the  said  issue  as  to 
the  last  breach.  On  applicadon  for  that  purpose,  the  Court  directed  that  a 
special  case  should  be  stated.     The  following  case  was  stated  accordingly. 

The  declaration  stated  that,  on  1st  August,  1831,  by  indenture  of  mort- 
gage of  that  date,  then  made,  between  defendant  of  the  one  part,  and 
Samuel  Barker  of  the  other  part,  (profert,)  after  reciting,  amongst  other 
things,  that  defendant  had  applied  to  the  said  S.  B.  to  advance  and  let  him 
have  the  loan  of  1000/.  which  S.  B.  had  agreed  to  do  upon  having  the  re- 
payment thereof  with  interest  after  the  rate  of  5  per  cent.,  secured  as  in  the 
indenture  mentioned,  defendant  did  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree,  to  and  with  S.  B.,  that  he, 
defendant,  shoidd  and  would,  at  or  upon  the  day  of  January  then  next, 
well  and  truly  pay,  or  cause  to  be  paid,  to  S.  B.,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  1000/.  with  interest,  &c.,  according  to  the 
purport  and  effect  of  the  proviso  or  condition  in  the  said  indenture  in  that 
behalf  contained :  and  further  that  defendant  would,  at  his  own  expense, 
with  all  convenient  speed  after  the  execution  of  the  said  indenture,  as  a  fur- 
ther security  to  S.  B.,  his  heirs,  executors,  &c.,  for  the  repayment  of  the 
said  1000/.  and  interest,  insure  or  cause  to  be  insured  his  life  in  some  good 
and  sufficient  office  of  insurance  in  Manchester  for  the  simi  of  1000/.  and 
should  and  would  keep  and  continue  the  same  so  insured  at  all  times,  until 
full  payment  of  the  said  principal  sum  of  1000/.  with  interest,  &c.,  and 
should  and  would  cause  and  procure  a  proper  and  effectual  memorandum 
or  endorsement  to  be  made  and  written  upon  the  policy  of  the  said  insu- 
rance, at  the  office  where  such  insurance  should  be  effected,  so  as  to  entitle 
S.  B..  his  executors,  &c.,  to  the  benefit  thereof,  in  order  to  the  more  effec- 
tual securinor  of  the  said  principal  money  and  interest ;  and  that  he  should 
and  would  deliver  the  policy  of  the  said  msurance,  so  endorsed  as  aforesaid. 
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to  S.  B.y  bis  executors,  &c.,  m  whom  the  benefit  of  such  policy  should  there- 
apon  become  effectually  vested  for  the  puq)ose  aforesaid :  and,  further,  that,  if, 
at  any  time  or  times,  whilst  any  money  should  remain  due  and  owing  on  the 
security  of  the  said  indenture,  defendant  should  nedect  or  refuse  to  effect,  or 
keep  on  foot,  such  insurance  or  insurances,  or  to  deliver  to  S.  B.,  his  exe« 
cutors,  &c.,  upon  reasonable  demand,  the  receipts  for  the  annual  premiums 
payable  in  respect  thereof,  it  should  and  might  be  lawful  for  S.  B.,  his  exe- 
cutors, &c.,  to  effect  or  keep  on  foot,  either  in  his  name  or  in  the  name  of 
defendant,  his  heirs  or  assigns,  such  insurance  or  insurances  to  the  amount 
aforesaid,  and  to  pay  all  such  annual  premiums  or  other  sum  or  sums  of 
money  as  should  be  necessary  and  proper  for  that  purpose ;  and  that  defend- 
ant. Us  heirs,  executors,  or  administrators,  should  and  would  well  and  truly 
repay  to  S.  B.,  his  executors,  &c.,  upon  demand,  all  such  sum  or  sums  of 
money  as  he  or  they  should  so  pay  or  advance  in  respect  of  such  insurance 
or  insurances,  with  interest,  &c. ;  and  that  in  case  defendant,  his  heirs,  exe- 
cutors, &c.,  should  neglect  or  refuse  to  pay  the  same  upon  such  demand, 
then  that  -the  same  should  be  recoverable  by  an  action,  &c.,  as  and  for 
liquidated  dam^es:  as  by  the  indenture,  &c.  would  more  fully  appear. 
And  the  plaintiffin  fact  said  that,  although  the  time  for  the  payment  of  the 
said  principal  sum  of  1000/.,  with  interest  for  the  same,  in  and  by  the  said 
indenture  appointed,  had  long  since  elj^sed,  yet  no  part  of  the  said 
principal  or  interest  had  ever  been  paid ;  and,  on  the  contrary,  there  was 
then  due  and  owing  from  defendant  to  plaintiff,  as  such  executor  as  afore- 
said, upon  and  by  virtue  of  defendant's  covenant  in  that  behalf,  for  and  in 
respect  of  the  said  principal  and  interest,  a  certain  large,  &c.,  viz.,  1500/. ; 
and  plaintiff  further  said  that,  although  there  was  still  remaining  due  and 
owing,  upon  the  security  of  the  said  indenture,  a  large,  &c.,  viz.,  the  sum 
last  mentioned,  and  although  the  defendant  did,  under  and  by  virtue  of,  and 
according  to,  the  indenture,  effect  a  certain  insurance  on  his  life  in  a  certain 
insurance  office,  viz.,  on  the  18th  July,  1831,  in  the  Norwich  Union  Life 
Insurance  Society,  in  the  sum  of  1000/.,  the  policy  of  which  insurance  bore 
date  the  day  and  year  last  aforesaid,  and  the  annual  premium  upon  which 
policy  was  and  amounted  to  the  sum  of  30/.  5^.,  yet  defendant  did  not  or 
would  keep  and  continue  his  life  so  insured  at  all  times  until  fall  payment 
of  the  said  principal  sum  of  1000/.  and  interest ;  but,  on  the  contrary,  had 
thence  hitherto  wholly  neglected  and  refused  so  to  do,  and,  for  divers,  viz. 
seven,  years  then  last  past,  wholly  neglected  and  refused  to  keep  or  continue 
his  life  insured  in  any  manner  whatsoever  according  to  his  covenant  in  that 
behalf;  nor  had  defendant  at  any  time  since  the  making  of  the  said  indenture 
delivered  to  S.  B.  in  his  lircume,  or  to  plaintifl' since  the  death  of  S.  B.^  any 
receipt  or  receipts  whatsoever  for  the  annual  premiums  payable  in  respect  of 
the  said  insurance,  although  divers,  viz.  seven,  annual  premiums  had  become 
payable  in  respect  of  the  said  insurance  since  the  said  insurance  was  so 
eflected  as  aforesaid,  and  although  reasonable  demand  in  that  behalf  had 
from  time  to  time  been  made  to  defendant,  viz.,  by  S.  B.  in  his  lifetime,  and 
by  plaintiff  as  such  executor  as  aforesaid  since  the  death  of  S.  B.,  viz.,  on, 
&c.  And  the  plaintiffin  fact  further  said  that,  although  S.  B.,  in  his  life- 
time, did  fi-om  time  to  time  keep  on  foot  such  insurance  so  effected  as  afore- 
said, and  plaintiff,  as  such  executor  as  aforesaid,  had  from  time  to  time, 
since  the  death  of  S.  B.,  continually  kept  the  same  on  foot  in  manner  afore- 
said, and  S.  B.,  in  his  lifetime,  for  a  certain  long  space  of  time,  viz.,  five 
years,  did,  under  and  by  virtue  of  and  according  to  the  said  indenture,  duly 
pay  to  the  said  insurance  office  the  annual  premiums  which  had  become  ne- 
YOL.  XL.  42  i  K  2 
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cessar^  and  payable  upon  the  said  insurance  and  policy,  amounting,  in  the 
whole,  to  a  large,  &c.,  viz.,  250/.,  and  plaintiff,  as  such  executor  as  afoie* 
said,  had,  under  and  by  virtue  of  and  according  to  the  said  indenture,  from 
the  time  of  the  death  of  S.  B.,  paid  to  the  said  insurance  office  last-mentbned 
divers  sums  of  money  which  had  become  necessary  and  payable  to  the  said 
office  upon  and  by  reason  of  the  said  insurance  and  poUcy  for  and  during 
the  time  last  aforesaid,  amounting,  in  the  whole,  to  a  large  sum,  ^dz.,  250/., 
of  all  which  premises  defendant  had  at  all  times  had  due  notice,  and  which 
said  sums  of  money  so  respectively  paid'  were,  afler  such  payments  as  afore- 
said, and  before  the  commencement  of  this  suit,  viz.,  on,  &c.,  demanded  of 
defendant  according  to  the  tenor  and  eiiect  of  the  said  indenture,  viz.,  by 
S.  B.,  in  his  lifetime,  and  by  plaintiff  as  such  executor,  &c.  Yet  defendant 
had  not,  at  any  time,  repaid  the  said  sumS  of  money  so  as  aforesaid  respec- 
tively paid  for  the  purpose  of  keeping  on  foot  the  said  policy,  or  any  part 
thereof  respectively.  And  so  the  plaintiff,  executor  as  aforesaid,  in  feet, 
said  that  defendant  had  not  kept  any  or  either  of  his  aforesaid  covenants,  but 
had  broken  the  same  respectively.  To  the  damage,  &c.  Profert  of  letters 
testamentary,  &c. 

The  defendant  pleaded,  as  to  so  much  and  such  of  the  breaches  and 
causes  of  action  in  the  declaration  mentioned  as  related  to  the  non-payment 
by  defendant  of  the  moneys  therein  mentioned,  that  therefore,  viz.,  18th 
June,  1834,  by  a  certain  order  made  by  the  Court  for  the  relief  of  insolvent 
debtors  in  England,  defendant,  then  being  an  insolvent  debtor  in  actual  cus- 
tody, and  a  prisoner,  viz.,  in  the  Fleet  prison,  was  duly  discharged,  accord- 
ing to  a  certain  act,  &c.  (7  G.  4,  c.  57,)  of  and  from  the  said  debts  and 
moneys,  and  causes  of  action  in  the  declaration  and  in  tlie  introductory  part 
of  that  plea  mentioned,  and  each  of  them,  which  said  order  remained  m  full 
force :  verification.  And,  as  to  the  residue  of  the  breaches  and  causes  of 
action  in  the  declaration  mentioned,  defendant  said  that  plaintiff,  executor 
as  aforesaid,  ought  not  further  to  maintain  his  action  in  respect  thereof,  be- 
cause, &c.  (1*.  brouirht  into  Court  and  denial  of  damages  ultra.)  Verification. 

The  plaintiff  replied :  To  the  first  plea,  that  defendant  was  not,  by  the 
said  order  in  the  said  first  plea  mentioned,  duly  discharged,  according  to  the 
said  statute,  of  and  from  the  said  debts  and  moneys  and  causes  of  action  in 
the  declaration  and  in  the  introductory  part  of  the  said  plea  mentioned,  in 
manner  and  form,  &c. ;  and  issue  was  taken  thereon.  To  the  last  plea, 
damages  ultra ;  and  issue  was  taken  thereon. 

Afler  the  execution  of  the  m«rtgage-deed,  and  after  effecting  (he  policy 
mentioned  in  the  pleadings,  but  before  the  death  of  Mr.  Barker,  the  mort- 
gagee, viz.,  on  18th  June,  1834,  the  defendant  was  discharged,  by  an  order 
of  the  Insolvent  Debtors'  Court,  from  the  debts  contained  m  his  schedule 
filed  in  that  court.  The  following  is  a  cnpy  of  so  much  of  that  schedule  as 
relates  to  the  present  case. 

Creditor, 
45.  Samuel  Barker^  Etquire,"^  lOdOL  For  money  borrowed  as  a  secnrity,  for  which  I  gare 
91,  Oidkam  Street,  Man^>  my  bond  for  the  amount  payable  with  interest    He 

chuter,  Lancoihire.         j  likewise  holds  a  policy  of  insurance  on  my  life  in 

the  Norwich  Union  Insurance  Company  for  the  sum 
of  1000/.,  with  the  joint  security  of  Mr.  Craig  of 
Brazen  nose  street,  Manchester,  schoolmaster,  for 
the  payment  of  the  premium  on  the  said  insurance. 
He  likewise  holds  my  life  interest  in  the  Queea 
Anne's  bounty,  amounting  to  about  60/.  per  annum, 
which  sum  arises  out  of  certain  property  at  High- 
more  in  the  county  of  York. 
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A  copy  of  defendant's  petition  filed  in  the  Insolvent  Debtors'  Court 
was  added.  It  was  in  the  common  form  of  petitions  under  stat.  7  G.  4, 
c.  67.(«) 

The  said  sum  of  1702.  28,  6d.  consists  of  premiums  paid  by  plaintiff,  as 
executor  of  Mr.  Barker,  to  the  Norwich  Union  Life  Insurance  Society  on 
the  policy  mentioned  in  the  pleadings,  in  pursuance  of  the  covenants  stated 
in  the  declaration,  after  the  discharge  of  defendant  as  above,  with  interest  on 
those  premiums. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  discharge  of 
defendant  under  the  order  of  the  Insolvent  Debtors'  Court,  as  above,  is  a  bai 
to  the  plaintiff's  recovering  the  premiums  on  the  said  policy,  with  interest, 
which  the  plaintiff  has  paid  to  the  insurance  office  subsequently  to  such  dis* 
chai^.  If  it  was,  then  a  verdict  was  to  be  entered  for  the  defendant  gene- 
rally; if  not,  the  present  verdict  to  stand. 

Cowlings  for  the  plaintiff.  The  discharge  under  stat.  7  G.  4,  c.  57,  did 
not  bar  the  plaintiff's  claim  for  premiums  paid  after  the  discharge.  The 
covenant  for  such  payments  is  distinct  from  and  independent  of  that  for  the 
payment  of  1000/.,  and  cannot,  therefore,  be  affected  by  the  discharge, 
which  (by  s.  46)  extends  only  to  debts,  or  liabilities  in  the  nature  of  debts, 
existing  at  the  time.  Sect.  51  (b)  may  be  referred  to ;  but  that  applies  only 
to  cases  where  a  value  can  be  put  upon  the  liability.  Here  it  cannot :  the 
defendant  had  merely  covenanted  to  pay  premiums,  and  that,  if  he  did  not. 
Barker  might  himself  pay  them  and  obtain  reimbursement  from  the  defend- 
ant. No  estimate  can  be  formed  of  the  defendant's  responsibility  on  such  a 
covenant.  In  La  Coste  v.  Gillmany  1  Price,  315,  a  similar  question  arose 
under  the  Insolvent  Debtors'  Act,  51  G.  3,  c.  125,  s.  16:  and  it  was  con- 
tended that  premiums  on  a  policy  of  insurance,  payable  after  1st  May,  1811, 
(up  to  which  day  the  act  operated  in  discharge ;  sect.  30 ;)  must  be  consi- 
dered as  "  sums  of  money  payable  by  way  of  annuity  or  otherwise  at  any 
future  time  or  times,  by  virtue  of  any  bond,  covenants,  or  other  securities  of 
any  nature  whatever,''  vrithin  that  section ;  but  the  Court  of  Exchequer 
thought  otherwise,  and  held  that  the  debtor  was  not  exonerated  as  to  sucR 
premiums  by  his  discharge  under  the  act.  In  Thompson  v.  Thompson^ 
2  New  Ca.  168,  (29  E.  C.  L.  R.  297,)  which  turned  upon  provision^  of  the 
Banknipt  Act,  6  G.  4,  c.  16,  analogous  to  those  now  in  quesdon,  the  plain* 
tiii'  sued  for  arrears  of  an  annuity  which  the  defendant  had  guarantied  as 
surety.  The  defendant  had  become  bankrupt  before  the  arrears  were  due : 
and  the  Court  of  Common  Pleas  held  that  they  could  not  have  been  proved 
under  the  commission,  and  that  the  certificate  did  not  bar  an  action  for  them. 
'JTiat,  being  the  case  of  an  annuity,  was  more  favourable  to  the  defendant 

(n)  See  the  form  in  NirhoH**$  Practice  of  the  Court  for  Relief  of  Insolvent  Dehtort^  p.  146, 
4th  pd. 

(6)  8faL  7 0. 4,  c.  57,  s. 61,  enacts  that  the  discharge  ''shall  and  may  extend  to  any 
Slim  and  .<umH  of  money  which  shall  be  payable,  by  way  of  annuity  or  otherwise,  at  any 
fniiire  time  or  limes,  by  virtue  of  any  bond,  covenant,  or  other  securities  of  any  nature 
trhatsoever;  and  that  every  person  and  persons  who  would  be  a  creditor  or  creditors  of 
yiirh  prisoner,  fur  such  sum  or  sums  of  money,  if  the  same  were  presently  due,  shall  be 
admissible  as  a  creditor  or  creditors  of  such  prisoner,  for  the  value  of  such  sum  or 
samt  of  money  so  payable  as  aforesaid,  which  value  the  said  court  shall,  upon  applica- 
tion at  any  time  made  in  that  behalf,  ascertain,  regard  bein^  had  to  the  original  price 
iriTen  for  such  sum  or  suras  of  money,  deducting  therefrom  such  diminution  in  the 
value  thei-eof  as  shall  have  been  caused  by  the  lapse  of  time  since  the  grant  thereof  to 
the  time  <  f  filing  such  prisoner's  petition;  and  such  creditor  or  creditors  shall  be  enti- 
tled in  respect  of  such  value  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
this  act,  without  prejudice  nevertheless  to  the  respective  securities  of  such  creditor  or 
creditors,  excepting  as  respects  such  prisoner's  discharge  under  this  act" 
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than  thb.  Stat.  6  G.  4,  c.  16,  s.  53,  enables  the  assured  in  a  policy  of  in- 
surance to  prove  under  the  commission,  and  receive  dividends  for  la^ses 
accruing  after  it  issued ;  stat.  7  G.  4,  c.  57,  has  no  such  provision ;  so  that, 
even  if  Barker  and  the  defendant  had  been  assured  and  underwriter,  the 
discharge  would  have  been  no  bar  to  an  action  on  the  policy  for  subse- 
quent losses.  An  insolvent,  by  his  petition,  under  the  act  of  7  G.  4,  only- 
prayed  to  be  discharged  from  custody  and  have  future  liberty  of  his  person 
against  the  demands  for  which  he  was  then  in  custody,  and  against  the  de- 
mands of  all  other  persons  who  were  or  claimed  to  be  creditors  of  the  peti- 
tioner, according  to  the  provisions  of  the  statute,  (a)  The  schedule  here 
does  not  mention  the  mortgage  deed  now  sued  upon.  It  may  be  argued 
that  the  principal  debt  is  extinguished,  and  therefore  the  covenant  in  ques- 
tion, which  is  only  by  way  of  farther  security  for  the  debt,  is  gone  too.  If 
so,  die  same  may  be  said  of  the  other  securities  mentioned  in  the  schedule. 
But  stat.  7  G.  4,  c.  57,  s.  46,  only  authorizes  the  Court  "  to  adjudge  that 
such  prisoner  shall  be  discharged  from  custody,  and  entided  to  the  benefit 
of  this  act,"  in  pursuance  of  the  provisions  after  contained,  as  to  the  several 
debts,  &c. ;  it  bars  the  remedy  by  action,  but  does  not  extinguish  the  debts  ; 
on  the  contrary,  they  are  kept  alive,  so  that  dividends  may  be  recovered  at 
any  future  time,  if  the  estate  becomes  productive.  (6)  And,  if  the  debt  exists 
after  the  discharge,  the  covenant  also  survives. 

HogginSy  contril.  Sect.  46  discharges  the  insolvent  generally  "  as  to  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of 
filing  such  prisoner's  petition  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors,  or  claiming  to  be  creditors  for  the 
same  respectively,  or  for  which  such  persons  shall  have  given  credit  to  such 
prisoner  before  the  time  of  filing  such  petition,  and  which  were  not  then 
payable."  Here  the  1000/.  is  a  debt  stated  in  the  schedule,  from  which 
the  prisoner  sought  by  his  peUtioner  to  be  discharged.  The  argument  for 
the  plaintiff  would  prevent  the  act  from  taking  effect  as  to  the  debt  itself ; 
for  a  recovery  in  this  action  would,  circuitously,  enforce  a  liability  in  respect 
fif  the  debt.  Suppose  the  defendant  had  pleaded  payment  of  the  1000/.  ; 
would  it  be  an  answer  that  he  had  not  paid  the  premiums  of  insurance  ? 
The  original  debt  and  the  premiums  are  accessory  and  principal,  Uke  the  debt 
and  costs  in  error  in  Scott  v.  Ambrose^  3  M.  &  S.  326.  It  is  argued  that 
no  estimate  could  be  made,  under  stat.  7  G.  4,  c.  57,  s.  51,  of  the  defend- 
ant's responsibility  upon  this  covenant ;  but,  although  the  act  contemplates 
that  a  value  shall  be  put  upon  annuides  and  other  liabilities  which  can  be 
valued,  it  does  not  mean  that  a  value  must  necessarily  be  put  on  every  se- 
curity as  to  which  the  prisoner  is  to  be  discharged.  [Coleridge,  J.  Do 
you  say  that  in  tliis  case  the  mortgage  and  assignment  of  Queen  Anne's 
bounty  ought  to  be  given  up  ?  Lord  Denman,  C.  J.  They  are  accessories.] 
They  may  be  retained ;  but  it  does  not  now  follow  that  the  defendant  should  be 
sued  upon  the  covenants  in  the  mortgage  deed.  The  decision  in  Thompson 
V.  Thompson,  2  New  Ca.  168,  (29  E.  C.  L.  R.  297,)  regards  the  liability  of 
the  surety,  not  the  principal.  [Coleridge,  J.  It  would  be  curious  if  Craig, 
who  is  named  in  the  schedule  as  a  surety,  should  be  liable  for  these  pay- 
ments and  the  defendant  not.]  The  event  which  would  render  him  liable 
is  the  very  thing  against  which  he  gave  his  guarantee.  In  La  Coste  v.  GUI- 
many  1  Price,  315,  there  was  a  covenant,  but  no  debt,  at  the  time  of  the  in* 
solvency :  no  sum  could  have  been  proved  for  at  that  period. 

(n)  Sec  stat.  7  G.  4,  c.  67,  s.  10. 
(6)  See  sect  57. 
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Cowlings  in  reply.  The  ar^ment  for  the  defendant  would  take  away  the 
benefit  of  all  collateral  securities  held  by  the  creditor  of  an  insolvent ;  but 
there  is  no  law  which  renders  them  unavailing.  In  Aariol  y.  Mills ^  B.  R., 
in  error,  4  T.  R.  94 ;  MiUs  v.  Jiuriol,  in  C.  B.,  1  H.  Bl.  433,  it  was  held 
that  a  bankrupt  remained  liable  on  the  covenants  of  a  lease  for  rent  accruing 
after  the  bankruptcy.  The  costs  in  Scott  v.  Ambrose^  3  M.  &  S.  326,  were 
strictly  an  accessory  to  the  original  debt ;  the  premiums  here  are  collateral 
by  the  express  terms  of  the  deed. 

Lord  Denman,  C.  J.  The  plaintiflT  is  entitled  to  recover,  unless  the  dis- 
charge under  the  Insolvent  Debtor's  Act  had  extinguished  the  debt :  and 
this  was  not  a  debt  which  could  be  so  extinguished. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE,  Js.,  concurrcd 

Judgment  for  plaintiff. 


SARAH  BEECH  against  WHITE.— p.  668. 

Declaration  stated  that,  by  written  agreement,  plaintiflT  agreed  to  let  and  defendant  (o 
take  the  farm  of  L.,  at  a  certain  yearly  rent,  and  plaintiff  undertook  to  put  the  pre- 
^li^es  in  repair  within  twelve  months,  afker  which  time  defendant  undertook  to  k^ep 
them  repaired.  Averment  that  plaintiff  repaired  within  twelve  months,  and  demib^d 
to  defendant  on  the  terms  aforesaid,  and  he  became  tenant  and  occupied,  but  did  \  ot 
keep  in 'repair.  Pleas:  1.  non  assumpsit:  2.  that  defendant  did  not  become  tenant  >r 
occupy  on  the  terms  in  the  declaration  mentioned.    Issues  thereon. 

The  agreement  produced  at  the  trial  was,  to  let  and  take  as  above,  that  plaintiff  thoM 
keejf  the  builtiinf^s  ittntreti  in  600/.,  (defendant  repaying  the  premiums,)  and  rebuild  in  c^h 
of  fire:  and  that  plaintiff  should  repair  within  twelve  months,  and"  defendant  afWr- 
wards  keep  in  repair,  as  above  stated. 

Held  that  the  variance  between  the  contract  declared  upon,  and  that  proved,  was  a  ground 
of  nonsuit. 

Assumpsit.  The  declaration  stated  that,  by  an  agreement  in  writiiig, 
bearinp;  date,  &.C.,  between  plaintiff  and  defendant,  plaintiff  agreed  to  lei  to 
defendant,  and  defendant  agreed  to  take,  the  farm  called  Lessland,  situate, 
&c.,  and  the  crreat  tithes  thereof,  from  10th  October,  1831,  at  the  yearly  rent 
of  260/.,  with  half  a  year's  notice  to  quit ;  and  plaintiff,  on  her  part,  under- 
took and  promised  to  repair  the  said  premises  within  twelve  months,  <ifter 
which  defendant  on  his  part  undertook  and  promised  to  keep  them  in  repair, 
and  funher  to  use  the  whole  farm  in  a  fair  and  proper  manner,  after  the  most 
approved  manner  of  husbandry.  Averment  that  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  did,  within  the  said  twelve  months,  repair 
the  said  premises,  and  the  farm,  dwelling-house,  &c.,  and  afterwards,  to  wit, 
on,  &c.,  did  demise  and  let  the  said  farm  to  defendant  for  the  time  and  upon 
the  terras  aforesaid :  and  defendant  became  and  continued  tenant  thereof, 
and  held  and  occupied  the  said  farm,  &c.,  with  the  appurtenances,  under 
and  by  virtue  of  the  said  tenancy,  for  a  long  space  of  time,  viz.,  from  the 
time  of  making  the  said  promise  until  and  upon,  &c.  Nevertheless,  defend- 
ant, not  regarding,  &c.,  did  not,  nor  would,  &c.  Breach  by  not  keeping 
in  repair. 

Pleas.  1.  Non  assumpsit.  3..  That  defendant  did  not  become  tenant  of 
the  premises,  nor  hold  or  occupy  the  same  or  any  part  thereof,  upon  the  termr 
in  the  declaration  in  that  behalf  mentioned ,  in  manner  and  form,  &c.  Con- 
clusion to  the  country.     Issues  thereon.     The  other  pleas  are  not  material. 

On  the  trial  before  Coleridge,  J.,  at  the  last  summer  assizes  at  WincheB- 
ter,  the  plaintiff  put  in  the  following  memorandum  of  agreement,  under 
which  til  2  defendant  had  occupied  the  premises  as  stated  in  the  declaration. 
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"  The  said  Sarah  Beech  agrees  to  let,  and  the  said  Francis  White  agrees 
to  take,  the  farm  called  Lessland,  situate,"  &c.,  "and  comprising,"  &c., 
" and  the  great  tilhes  thereof,  from,"  &c.,  " at  the  yearly  rent,"  &c. ;  "the 
said  Francis  White  to  take  the  said  fann  as  a  yearly  tenant,  with  half  a  year's 
notice  to  quit.  The  said  Francis  White  agrees  to  pay  all  rates,  taxes,  and 
assessments,"  &c.  "  The  said  Sarah  Beech  is  to  keep  the  buildings  on  tlie 
said  premises  insured  in  the  sum  of  600/. ;  and  the  said  Francis  White  is  to 
pay  to  the  said  Sarah  Beech  whatever  sum  she  may  pay  for  premium  or  duty 
on  such  insurance  half-yearly  at  the  time  appointed  for  payment  of  the  rent 
as  above  mentioned ;  and  the  said  Sarah  Beech  is  to  rebuild  in  case  of  fire. 
The  said  Sarah  Beech  is  to  repair  the  said  premises  within  twelve  months  ; 
after  which  the  said  Francis  White  is  to  keep  them  in  repair.  The  said 
Francis  White  is  to  preserve  all  timber,"  &c.  Then  tbllowed  stipulations 
for  the  delivery  of  certain  quantities  of  straw  at  the  lessor's  residence,  and 
for  proper  cultivation  and  management,  and  a  general  undertaking  that  de- 
fendant should  use  the  whole  farm  in  a  fair  and  proper  manner,  after  the  most 
approved  mode  of  husbandry ;  a  clause  as  to  the  use  of  bushes  and  timber ; 
reservation  of  game  to  the  lessor ;  and  a  clause  for  taking  certain  articles  at 
a  valuation. 

For  the  defendant  it  was  objected  that,  on  this  evidence,  part  of  the  con- 
sideration for  defendant's  promise  to  repair  was  an  undertaking  by  plaintiff 
to  insure,  and  rebuild  in  case  of  fire ;  that  the  contract  declared  upon  omit- 
ted these  ;  and  therefore  that  the  issues  taken  by  the  plaintiff  on  the  first  and 
third  pleas  were  not  sustained  on  her  part.  The  learned  judge  directed  a 
nonsuit  on  this  ground. 

i/Vfc,  in  yie  present  term,  (a)  moved  for  a  new  trial.  There  was  no  sub- 
stantial variance.  The  promise  by  defendant  was  proved  as  laid  in  the  de- 
claration. The  omitted  term  did  not  qualify  that  promise :  it  was  indepen- 
dent of  the  defendant's  promise  to  repair;  and  there  was  no  need  to  set  it 
out  on  the  record.  The  case  falls  within  the  general  rule  af  to  mutual  and 
independent  covenants,  exemplified  in  Campbell  v,  Janes ^  6  T.  R.  570; 
Bjone  V.  Eyre^  2  W.  B.  1312  ;  Havelock  v.  Geddes,  10  East,  555 ;  and  Daw- 
son  V.  Di/sr,  5  B.  &  Ad.  584,  (27  E.  C.  L.  R.  129.)  This  declaration  does 
not  profess  to  state  the  plaintiff's  promise  as  the  consideration  for  that  of  the 
defendant.  And  the  tenant  was  bound  to  repair  without  any  specific  under- 
taking :  it  was  proper  to  set  out  the  express  terms  so  far  as  they  might  mo- 
dify that  oblisjation,  but  not  otherwise ;  Tempest  v.  Rawling,  13  East,  18. 
[CoLKRiDGE,  J.  Here  the  question,  on  the  pleadings,  was,  upon  what  terms 
the  defendant  became  tenant.]  The  defendant's  obUgation  as  tenant  was  a 
ground  of  liability  to  repair,  whatever  misjht  be  the  terms  of  holding  as  to 
other  parriculari:  Colhy  v.  Streeton,  2  B.  &  C.  273,  (9  E.  C.  L.  R.  83.) 
There  it  was  argued  that  an  implied  promise  to  repair,  arising  out  of  the 
tenancy,  could  not  be  insisted  upon  where  "  the  promise  was  express,  and 
contained  in  an  instrument  containing  a  variety  of  provisions,  the  whole  of 
which,  taken  together,  fonned  the  consideration  of  the  promise,"  and  that 
the  whole  should  have  been  set  out  in  the  declaration :  but  Abbott,  C.  J., 
and  HoLRovD,  J.,  denied  this:  and  Holroyd,  J.,  said,  "The  obligation  to 
repair  arises  out  of  the  tenancy :  the  agreement  showinof  a  tenancy  was  evi- 
dence to  prove  the  promise  as  laid ;  for,  by  law,  the  defendants  as  tenants 
were  bound  to  keep  the  premises  in  repair."  Suppose  the  plaintiff  here 
had  as^'eeJ  to  let  th?  far.n  and  tithes,  and  the  demise  of  the  tithes  had  not 
been  carried  into  eTjct,  but  the  defendant  had  entered  upon  and  occupied 

(a)  November  2d.  Before  l,or\  Denman.  C.  J..  Liltledale,  Williams,  and  Coleridge,  Js, 
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llie  ferm.  Could  it  have  been  said  that,  because  he  had  not  the  tithes,  he 
waii  exempt  from  doing  repairs  on  the  farm  ?  His  actual  occupation  would 
have  made  him  Uable  to  the  ordinary  duties  of  a  tenant.  [Coleridge,  J . 
Could  you,  in  this  declaration,  have  omitted  to  mention  the  repairs  to  be 
done  by  the  plaintiiT  within  twelve  months  ?]  The  tenant's  duty  to  repair 
did  not  arise  till  the  landlord's  repairs  had  been  done :  but  that  duty  was 
not  qualified  in  the  same  manner  by  the  landlord's  obligation  as  to  insurance. 
If  the  premises  had  been  uninsured,  and  burnt  down  and  not  rebuilt,  the 
question  might  be  different ;  but  the  mere  possibility  of  such  an  event  cannot 
qualify  the  ordinary  liability  of  a  tenant.  [Littledale,  J.  The  whole 
question  is,  whether  the  declaration  states  the  terms  properly.  Lord  Den- 
man,  C.  J,    We  will  fc»ok  into  the  pleadings  and  agreement.] 

Cur,  adv.  vuU, 
Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The 
nonsuit  in  this  case  was  right.  The  plea  of  non  assumpsit  put  in  issue  the 
consideration  as  well  as  tte  promise  itself;  and  on  the  evidence,  a  different 
consideration  appeared  from  that  stated  in  the  declaration.  And,  upon  the 
third  issue,  it  appeared  that  the  defendant  did  not  hold  the  premises  on  the 
teims  in  the  declaration  mentioned.     There  will,  therefore,  be  no  rule. 

Rule  refused. 


The  QUEEN  against  ROBINSON.— p.  672. 

Indictment  found  9th  January,  1839,  for  an  assault:  Plea,  that  the  prosecutor  had  com- 
plained of  the  same  assault  to  two  justices,  who  deemed  it  not  to  be  proved,  and  there- 
upon dismissed  the  complaint,  and  gave  a  certificate  of  dismissal /or/Ai/n/A,  under  staL 
9  G.  4,  c.  31,  s.  27.  Repliention,  (hat  defendant  did  not  obtain  such  certificate  in  man- 
ner and  form,  &c.  Special  verdict,  finding?  a  hearing  and  dismissal  of  the  complaint, 
29th  November,  1838,  and  certificate  obtained  29th  January,  1839. 

Htld  by  Lord  Denman,  C.  J.,  and  rcmbh  per  Williams.  J.,  dubitante  Coleridge,  J.,  that  the 
replication  put  in  issue  the  fact  of  the  certificate  having  been  obtained /w/Atfi/A. 

Htld  alM  that,  such  a  di*(mi<<sal  not  being  equivalent  to  an  acquittal  at  common  law,  and 
not  constituting  a  defence,  except  under  the  statute,  the  certificate  pleaded  must  appear 
to  have  been  obtained /orMunZ/i. 

And  that  the  certificate  in  this  case  was  not  obi^'ined. /orthmth, 

Indictmejtt  for  an  assault,  found  at  quarter  sessions  9th  January,  1839, 
and  removed  by  certiorari.  Plea.  That  defendant  doth  not  intend  that  our 
said  lady  the  queen  will  further  prosecute  the  first  count,  (a)  &c.,  because 
he  saith  that,  on  the  29th  November,  a.  d.  1838,  at  the  town  hall  of  Mans- 
field, in  the  county  of  Nottingham,  before,  &c.,  (two  justices  of  Nottingham- 
shire,) defendant,  by  the  name,  &c.,  was  brought  before  the  said  justices, 
charged  in  a  certain  information  upon  the  oath  of  the  said,  &c.,  (prosecutor,) 
with  having,  on,  &c.,  assaulted,  &c. ;  and  that  the  said  justices,  upon  hear- 
ing the  saia  complaint,  "  deemed  the  offence  not  to  be  proved,  and  there- 
upon (6)  dismissed  the  said  complaint,"  and  "  forthwith  made  out  a  certifi- 
cate under  their  hands,  stain":  the  facts  (ft)  of  such  dismissal,"  and  delivered 
it  to  defen'lant,  as  b^  the  certificate  now  shown  to  the  Court  will  more  fidly, 
&c. ;  "  which  said  judgment  and  dismissal  still  remain  in  full  force  and 
effect,  and  not  in  the  least  reversed  or  made  void."  Averments  of  identity 
of  the  person  and  charge.    And  this,  &c.,  (verification:)  wherefore  he  prays 

(a)  There  was  a  secnmd  count,  to  which  there  was  a  plea  of  Not  puilty,  found  for  the 
defendant 

(6)  See  SkuM  f   DavU,  10  A.  &  E.  635,  (37  E.  C.  L.  R.  202.) 


336  Reg.  v,  Robixsox.   M.  T.  1840.  [673 

judgm(*nt,  and  that  by  the  Court  here  he  may  be  dismissed  and  discharged 
from  the  premises  in  the  first  count  of  the  said  indictment  specified.  Re- 
pUcation,  that  defendant  "  did  not  obtain  such  certificate  in  manner  and 
form,"  &c.     Issue  thereon. 

On  the  trial,  at  the  Nottinghamshire  Summer  assizes,  1839,  a  special  ver- 
dict was  found,  stating  a  hearing  before  two  justices  and  cUsmissal  of  the 
complaint  on  29th  November,  1838,  and  a  certificate  of  dismissal  obtained 
on  29th  January,  1839. 

Willmore  appeared  for  (he  Crown ;  but  the  Court  called  on 

Whitehurst  for  the  defendant.  [Lord  Dcnman,  C.  J.  Must  not  the  de- 
fence be  available  at  the  time  when  the  bill  is  found  ?]  The  acquittal  being 
before  the  bill  was  found,  the  time  of  drawing  up  the  record  could  make  no 
difference.  [Lord  Denman,  C.  J.  There  was  no  record  at  (he  time  when 
the  indictment  was  preferred.]  There  was  at  the  time  of  the  plea  pleaded : 
the  plea  alleges  that  the  certificate  was  obtained yor/AuTi^A,  which  is  the  word 
relied  upon  on  the  other  side.  When  the  bill  was  found  diere  was  a  defence 
independently  of  the  certificate. 

Stat.  9  G.  4,  c.  31,  s.  27,  after  giving  power  to  two  Justices  to  hear  and 
determine  cases  of  common  assault,  proceeds,  ''  But  if  the  justices,  upon 
the  hearing  of  any  such  case  of  assault  or  battery,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been  justified, 
or  so  trifling  as  not  to  merit  any  punishment,  and  shall*  accordingly  dismiss 
the  complaint,  they  shall  forthwith  make  out  a  certificate  under  their  hands, 
stating  the  fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the 
party  against  whom  the  complaint  was  preferred."  Then  sect.  28,  on 
which  the  plea  is  framed,  enacts,  "  That  if  any  person  against  whom  any 
such  complaint  shall  have  been  preferred  for  any  common  assault  or  battery, 
shall  have  obtained  such  certificate  as  aforesaid,  or  having  been  convicted 
shall  have  paid  the  whole  amount  adjudged  to  be  paid  under  such  con- 
viction, or  shall  have  suffered  the  imprisonment  awarded  for  nonpayment 
thereof,  in  every  such  case  he  shall  be  released  from  all  further  or  ottier  pro- 
ceedings, civil  or  criminal,  for  the  same  cause."  It  was  clearly  the  inten- 
tion of  the  legislature  that  the  determination  of  the  two  justices  ^ould  make 
a  final  end  as  fully  as  any  other  judgment  does  in  any  case  civil  or  criminal ; 
if  so,  the  effect  of  the  hearing  and  dismissal  in  the  present  case  must  be 
the  same  as  that  of  an  acquittal  at  the  quarter  sessions.  [Lord  Denman, 
C.  J.  Suppose  magistrates  refused  to  convict  a  person  charged  before  them 
with  embezzlement  under  the  new  poor  law,  Stat.  4  &  5  W.  4,  c.  76,  s.  97.] 
The  party  might  plead  autrefois  acquit  to  a  bill  afterwards  found  against  him 
by  the  grand  jury.  This  must  be  so  in  any  case  where  the  magistrates  had 
the  power  of  judiciously  determining  the  matter,  and  exercised  that  power: 
the  party  having  once  been  in  jeopardy,  the  general  principle  of  pleading 
autrefois  acquit  must  apply.  [Coleridge,  J.  But  here  the  ma^strates  do 
not  say  that  the  party  wa^  Not  guilty ;  they  only  say  that  the  charge  was  not 
proved,  which  is  quite  consistent  with  the  fact  of  his  being  guilty :  you  are 
now  arguing  as  at  common  law.J  The  finding  is  in  substance  r^ot  guilty. 
[Coleridge,  J.  Would  this  certificate  have  been  evidence  under  a  simple 
plea  of  autrefois  acquit  ?  It  is  a  very  different  thing.]  It  is  substantially 
the  same ;  and  such  appears  to  have  been  the  intention  of  the  legislature. 
[Coleridge,  J.  Then  why  did  they  not  use  such  well  known  words  as  Not 
guilty  ?]  In  the  construction  of  modem  acts  of  parliament  great  difRculties 
frequently  arise  from  the  omission  to  use  common  legal  language.  Here  it 
is  expressly  found  that  the  justices  dismissed  the  complaint :  that  was  t 
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hearing  and  determining ;  it  was  exactly  the  same  as  a  verdict  of  Not  guilty : 
the  justices  heard  the  complaint  in  their  capacity  of  judges,  not  merely  as  a 
preliminary  inquiry  for  the  purpose  of  committing  for  a  misdemeanor.  More- 
over, the  having  recourse  to  that  tribunal  was  not  the  act  of  the  defendant : 
it  was  the  prosecutor  who  might  have  adopted  other  courses,  but  elected  to 
make  his  complaint  to  two  justices  under  the  statute.  Had  they  determined 
in  his  favour,  they  might  have  fined  the  defendant  to  the  extent  of  5/.,  and, 
on  nonpayment  of  the  fine,  have  committed  him  to  prison  for  two  calendar 
months.  It  would  be  hard  that  a  determination  in  defendant's  favour  should 
not  be  as  conclusive  as  a  decision  against  him  would  have  been.  On  such 
an  inquiry,  both  pardes  do  what  is  equivalent  to  putting  themselves  on  the 
country.  [Coleridge,  J.  This  part  of  your  argument  puts  the  certificate 
entirely  out  of  view :  but  do  not  the  proceeding  and  all  the  machinery  de- 
pend wholly  on  the  statute  ?] 

As  to  the  time  of  obtaining  the  certificate,  a  party  is  not  to  lose  the!  bene* 
fit  of  his  acquittal  because  the  magistrates  omit  to  give  him  the  certificate  at 
the  precise  time  when  they  dismiss  the  complaint.  First,  suppose  the  sta- 
tute not  to  have  contained  the  yrordjbrthunth :  then,  seeing  that  the  certificate 
b  to  be  a  bar  to  all  further  proceedings,  civil  as  well  as  criminal,  it  could 
be  pleaded  in  bar  of  an  action,  though  not  granted  till  after  declaration. 
Thus,  a  conviction  may  be  drawn  up  at  any  time,  so  that  it  be  returned  in 
due  time  to  the  sessions.  Suppose  an  action  brought  against  magistrates 
who  have  to  justify  under  such  a  conviction :  they  certainly  may  do  so  under 
the  general  issue :  but  would  it  be  any  objection,  under  a  special  plea,  that 
tlie  conviction  was  not  drawn  up  till  after  declaration  ?  Suppose  the  grand 
jury  to  be  sitting  at  the  time  of  the  hearing,  and  the  prosecutor,  immediately 
on  his  complaint  being  dismissed,  to  prefer  his  bill  before  the  end  of  the 
sitting:  of  the  justices,  who  grant  the  certificate  at  the  same  sitting,  but  after 
the  bill  is  found  ;  would  it  not  be  available  ?  Then  what  is  the  effect  of  the 
word  forthwith  ?  The  prosecutor  has  not  been  damnified  by  the  delay* 
[Lord  Denman,  C.  J.  He  has  been  induced  to  co  before  the  ^rand  jury.] 
That  was  his  own  fault :  he  ought  not  to  have  done  so,  knowmg  that  his 
complaint  had  been  heard  and  dismissed.  The  word  forthtoith  is  merely 
directory.  [Coleridge,  J.  If  called  upon.]  Forthwith  does  not  mean  any 
definite  time.  Suppose  the  magistrates,  after  dismissing  the  complaint,  were 
to  refuse  to  grant  a  certificate  though  called  upon  to  do  so  immediately,  and 
were  afterwards  compelled  to  do  so  by  mandamus :  surely  such  a  certificate 
would  be  grBntedJbrthivith.  If  this  supposition  be  answered  by  saying  that 
what  is  done  by  compulsion  of  law  is  considered  to  have  been  done  at  the 
proper  time,  then  suppose  the  hearing  and  refusal  to  take  place  at  the  begin- 
ning of  the  long  vacation,  and,  a  mandamus  being  threatened,  the  certificate 
to  be  granted  just  befon"  the  beginning  of  Michaelmas  term :  in  such  case 
there  would  be  an  interval  of  two  or  three  months ;  but  it  would  make  no 
difference  that  the  certificate  was  granted  on  threat  of  legal  compulsion  before 
recourse  coidd  be  had  to  the  legal  means.  An  officer  of  the  court  ought  to 
grant  a  copy  of  a  record  forthwith ;  but  the  party  is  not  precluded  from 
making  use  of  it  because  the  officer  does  not  give  it  till  after  some  time  has 
elapsed.  In  Begina  v.  Brotvnlow,  11  A.  &  E.  119,  (39  E.  C.  L.  R.  34,) 
this  Court  quashed  a  coroner's  inquisition  because,  in  stating  the  time  of  death, 
it  merely  alleged  that  the  deceased  "  instantly  died  ;"  and  the  Court  held  that 
instantly  was  a  word  of  no  definite  meaning.  Sect.  27  of  stat.  9  G.  4,  c.  31, 
is  a  penal  enactment,  which  but  for  sect.  28,  would  have  left  the  defendant 
siill  liable  to  an  action.    Suppose  an  action  to  have  been  brought  in  the  pre- 
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sent  case,  would  the  defence  fail  because,  from  illness  or  some  other  cause, 
the  magistrates  did  not  grant  the  certificate  on  the  day  of  the  hearing? 

Besides,  the  certificate  is  not  the  defence :  the  cerdficate  is  made  evidence 
in  order  to  avoid  the  expense  and  diflSculty  of  having  a  formal  record  drawn 
up :  it  is,  in  this  respect,  like  the  statutory  certificate  of  previous  conviction 
now  used  in  cases  of  felony. 

Willmorey  contra.     [Lord  Denman,  C.  J.   Suppose  the  magistrates  had 
refused  to  give  the  certificate  because  they  thought  the  case  merely  not 
proved,  and  did  not  consider  it  right  to  take  away  the  prosecutor's  remedj 
at  common  law.]     Certainly  a  discretion  is  left  to  the  magistrates,  whether 
they  will  grant  the  certificate  or  refuse.     It  is  unnecessary  to  cite  the  many 
cases  in  which  the  word  shall  has  been  held  to  signify  may.     According  to 
the  argument  on  the  other  side,  the  provision  respecting  the  certificate  is 
quite   superfluous;    the  defence   would  be  equally  available   wiUiout  it. 
[Williams,  J.   Except  as  to  evidence.     Lord  Denman,  C.  J.   According 
to  the  act,  the  certificate  is  a  necessary  part  of  the  defence.]     There  are  no 
provisions  here  in  facilitation  of  proof,  corresponding  with  those  relating  to 
certificates  of  previous  conviction :  the  certificate  is  not  made  to  prove  itself; 
it  is  to  be  "  such  certificate  as  aforesaid  ;"  and  in  order  to  show  it  to  be  such, 
every  step  must  be  proved,  just  as  much  as  if  there  were  no  certificate:  no 
argument  therefore  arises  from  the  convenience  in  respect  of  evidence. 
[CfoLERiDGE,  J.    Can  you  satisfy  us  that  time  is  of  the  essence  ?]     Farthwiih 
must  be  taken  in  its  ordinary  acceptation,  or  it  can  mean  nothing.    The 
object  of  the  statute  is  to  cause  the  decision  of  the  justices  to  put  an  immedi- 
ate stop  to  disputes :  but  this  will  not  be  the  effect  unless  the  certificate  is 
granted  immediately;    for,  until   it  is  granted,  the  parties  cannot  know 
whether  it  is  the  intention  of  the  justices  to  put  a  stop  to  all  further  proceed- 
ings.    Here  it  appears  that  one  of  the  parties  did  actually  proceed  to  avail 
himself  of  his  common  law  remedy ;  and,  at  the  time  when  he  did  so,  there 
was  nothing  to  show  him  that  such  a  course  was  not  open.     Then  suppose 
the  application  not  to  be  made  till  several  months  afterwards  ;  what  record 
have  the  magistrates  to  act  upon  ?     One  or  both  of  them  may  be  dead  :  the 
same  magistrates  may  not  meet ;  or  they  may  not  be  together  acting  judi- 
cially ;  or  they  may  have  forgotten  the  facts.     It  has  been  argued  that,  if,  in 
such  a  case,  they  did  not  grant  a  certificate,  the  defendant  would  come  to 
this  court  for  a  mandamus :  are  the  magistrates  then  to  return  that  they  do 
not  recollect,  or  would  such  a  return  be  held  insufficient  ?     [Lord  Denmas, 
C.J.    Is  the  point  vou  are  arguing  properly  in  issue  ?     The  replication  is 
that  the  defendant  did  not  obtain  the  certificate  in  manner  and  foim,  &c.] 
That  me^ns  forthtoith.     [Lord  Denman,  C.  J.   It  would  have  been  easy  to 
say  so.     It  is  very  difficult  for  a  court  to  say  what  is  done  Jorthwiih:  you 
allow  that  it  may  vary  according  to  circumstances.]     It  means  "  at  the 
time."     If  the  certificate  is  applied  for  at  the  time  of  the  hearing,  all  parties 
are  present ;  but,  if  the  application  is  made  at  a  subsequent  penod,  the  cer- 
tificate ought  not  to  be  granted  behind  the  back  of  the  prosecutor;  he 
should  be  summoned,  and  all  the  circumstances  of  the  case  ought  properly 
to  be  f^ne  into  afresh. 

Whitehurst^  for  the  defendant.  The  word  shall  is  clearly  imperative :  the 
lefrislature  could  not  have  intended  to  give  the  justices  a  discretionary  power 
of  leaving  the  matter  open.  The  prosecutor  has  made  his  election,  and  taken 
his  chance  by  adopting  a  course  which  the  le^slature  meant  to  be  final. 
Even  if  the  magistrates  refused  at  the  time,  why  should  the  defendant  not 
have  the  benefit  of  a  certificate  granted  afterwards  on  threat  of  mandamus? 
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If  one  of  the  magistrates  were  to  die  before  the  application,  the  defendant 
must  suifer  the  inconvenience  resulting  from  his  own  delay.  Suppose,  after 
the  hearing,  one  magistrate  were  to  retire  for  a  while,  leaving  his  colleagues 
transacting  business,  and  were  to  return  before  the  business  was  over ;  could 
the  certificate  not  be  granted  then  ?  Forthwith  is  merely  directory ;  and  the 
whole  provision  is  introduced  for  the  benefit  of  defendants.  The  issue,  also, 
is  not  framed  to  meet  this  case :  "  manner  and  form"  refers  merely  to  form  ; 
so  thatforthunth  is  not  part  of  the  issue. 

Lord  Denaian,  C.  J.  When  I  first  read  the  plea,  I  entertained  no  doubt 
that  the  whole  matter  was  put  in  issue,  and  that  the  sole  question  for  us 
was,  whether  the  circumstances  stated  in  this  special  verdict  were  such  as 
to  satisfy  the  ivord  "forthwith"  in  the  statute.  I  think  so  still,  and  that  the 
plea  must  be  taken  to  have  been  pleaded  with  the  intention  of  bringing  the 
case  within  the  terms  of  the  act,  and  that  the  repHcation  puts  in  issue  the 
fact  of  the  certificate  having  been  obtained  forthwith.  It  is  exceedingly  im- 
portant that  the  certificate  should  be  obtained  forthwith :  otherwise  applica- 
tions for  it  niight  be  made  to  the  justices  when  no  longer  together,  when  not 
acting  judicially,  or  when,  from  lapse  of  time,  they  had  forgotten  all  the 
circumstances.  In  the  present  case,  the  application  is  not  made  till  some 
months  after  the  hearing  and  detennination,  and  after  the  prosecutor  has  had 
recourse  to  his  remedy  at  common  law :  the  certificate  can  in  no  sense  be 
said  to  have  heen  vaade/orthunth.  Mr.  WJiUehurst  then  argued  very  in- 
geniously that  the  dismissal  operated  as  a  bar  independently  of  the  certifi- 
cate, on  the  common  law  principle  that  a  man  shall  not  twice  be  put  in 
jeopardy  on  the  same  charge.  I  should  have  thought  so  too,  if,  in  the  act, 
the  expression  '*  Not  guilty^'  had  been  used.  But,  instead  of  that,  the  ex- 
pression made  use  of  is  "  not  proved,"  which  is  very  different  from  not 
guilty;  and,  since  the  whole  proceeding  depends  upon  the  statute,  the 
certificate,  to  constitute  a  defence,  must  comply  with  the  language  of  the 
statute. 

Williams,  J.  {a)  I  agree  with  Mr.  Whitehurst  that  the  word  forthwith 
ought  to  receive  a  reasonable  construction.  What,  then,  is  a  reasonable 
construction  in  a  case  like  the  present  ?  It  must  be  considered  that,  if,  after 
the  determination  of  any  question,  another  arising  out  of  it  has  to  be  decided 
bv  the  same  persons,  it  is  reasonable  that  they  should  come  to  the  decision 
of  it  -with  the  facts  fresh  in  their  minds :  the  proper  point  of  time  is  a  time 
so  recent  that  the  memoiy  of  the  justices  is  fresh.  As  to  the  question, 
whether  on  these  pleadings  the  time  is  put  in  issue,  if  the  time  of  making 
the  application  is  limited  by  the  word  foriktoUh^  then,  as  it  seems  to  me  at 
present,  that  fact  is  put  in  issue  by  the  replication.  On  the  point  whether, 
independently  of  the  statute,  the  dismissal  operates  as  an  acquittal  at  com- 
mon lavir,  I  agree  in  what  has  fallen  from  my  Lord. 

CoLi:»n>GE,  J.  I  cannot  agree  that  this  species  of  acquittal  is  equivalent 
to  any  other  acquittal :  it  depends  entirely  upon  the  statute,  and  cannot  be 
extended  beyond  the  words  of  the  statute :  according  to  the  language  of 
this  enactment,  the  justices  may  dismiss  the  complaint,  either  because  they 
"  shall  deem  the  offeree  not  to  be  proved,"  or  because  they  "  shall  find  the 
assault  or  batteiy  to  have  been  justified,"  or  because  they  shall  find  it  to 
have  been  "  so  trifling  as  not  to  merit  any  punishment."  Now  it  could  not 
be  contended  that  either  the  first  or  the  last  of  these  alternatives  is  equiva- 
lent to  an  acquittal ;  and,  if  not,  then  the  mere  fact  of  dismissal  cannot  be 
considered  as  e(|uivalent  to  an  acquittal  at  common  law.     As  to  the  proper 

(a)  Littledale,  J.,  was  absent. 
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construction  of  the  word  forthwith^  I  thought  for  a  long  time  that,  as  the 
provision  is  one  introduced  for  the  benefit  of  defendants,  the  intention  was 
to  enable  them  to  apply  for  it  whenever  it  should  turn  out  to  be  necessary. 
Still  I  should  have  come  to  that  decision  with  some  reluctance ;  for  I  should 
have  felt  that  I  was  doing  violence  to  the  plain  language  of  the  statute. 
But,  when  I  consider  the  object  and  bearing  of  the  enactment,  I  feel  com- 
pelled to  come  to  a  difl'erent  conclusion.  Three  different  kinds  of  certifi- 
cate are  pointed  out :  the  application  ought  therefore  to  be  made  whilst  the 
fects  are  fresh  in  the  recollection  of  the  justices ;  and  it  ought  to  be  heard 
in  the  presence  of  the  prosecutor :  all  which  considerations  point  out  the 
meaning  of  the  legislature  to  be,  on  a  reasonable  'construction,  that  all  is  to 
be  done  at  once.  Mr.  WkUehurst  himself  gave  a  sufficient  answer  to  the 
case  which  he  put  of  a  wrongful  refusal :  the  party  would  be  placed  by  the 
law  in  the  same  situation  as  ff  tlie  certificate  had  been  granted  at  the  proper 
time :  there  is  nothing  to  show  that  such  was  the  case  here ;  and,  if  it  was 
so,  it  ought  to  have  been  so  pleaded.  In  general  it  is  the  defendant's  own 
fault  if  he  does  not  apply  for  the  certificate  at  the  proper  time.  On  these 
two  points,  then,  I  agree  with  the  rest  of  the  Court ;  but,  on  the  question 
whether  this  replication,  which  traverses  the  obtaining  of  the  certificate  in 
manner  and  form,  instead  of  traversing  the  obtaining  of  it  forthwith,  puts  the 
time  in  issue,  I  have  great  doubt. 

Judgment  for  the  crown,  (a) 

(a)  See  SptnctUy  v.  Rolnnaon,  3  B.  dc  C.  658,  (10  E.  G.  L.  R.  211 ;)  Thon^pwan  r.  Gihtoih 
8  M.  dc  W.  281. 


The  QUEEN  against  STEPHEN  JONES— p.  684. 

An  order  of  justices  under  stat.  55  G.  3,  c.  68,  s.  2,  (see  stat.  5  &  6  W.  4,  c.  50,  s.  85,) 
for  slopping  a  highway,  began  with  this  recital.  "  We,"  Ac,  "having  viewed  a  certain 
public  highway,"  &c.,  **and  it  appearing  to  us  that  such  highway  is  unnecessary,"  we 
do  order,  &c. 

Heldf  a  bad  order,  the  words  not  necessarily  implying  that  it  was  made  "upon  the  view" 
"  of  the  said  justices"  according  to  the  act. 

The  following  order  was  confirmed  and  enrolled  at  the  Carmartlienshire 
quarter  sessions,  April,  1834. 

"  County  of  Carmarthen,  to  wit. — We,  Walter  Rice,  and  George  Lloyd, 
Esquires,  two  of  His  Majesty's  justices  of  the  peace  for  the  said  county  of 
Carmarthen,  acting  withm  the  hundred  of  Cayo  in  the  said  county,  having 
viewed  a  certain  public  highway  lying  and  being  in  the  parish  of  Llandingal 
in  the  hundred  of  Cayo  in  the  said  county,  commencing  at,"  &c.,  "and 
leading,"  &c.,  "and  passing  through  the  lands  or  ^unds  of  Mr.  John 
Pritchard  of  Pantllwjrfen,  containing  m  length  eighty-eight  yards,  or  therea- 
bouts, and  more  particularly  described  in  the  plan  hereunto  annexed,  and  it 
appearing  unto  us,  the  said  justices,  that  such  highway  is  unnecessary,  we, 
the  said  justices,  at  a  special  sessions  holden,"  &.C.,  "  do  hereby  order  that 
the  above-mentioned  highway  be  stopped  up  pursuant  to  the  statute  in  sucli 
case  made  and  provided.  Reserving  nevertheless,"  &c.  (rights  of  way  to 
the  owners  and  occupiers  for  the  time  being  of  certain  farms  and  lands.) 
"  Given  under  our  hands  and  seals  this  21st  day  of  December,  a.  d.  1833.'* 
(Signed  and  sealed  by  the  two  justices.) 

A  plan  was  drawn  underneath. 

The  orders  were  brought  into  this  Court  by  certiorari,  and  a  motion  made 
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to  quash  them  for  insufficiency.  The  case  now  came  on  in  the  crown 
paper. 

Adams^  Serjt.,  in  support  of  the  orders.  It  is*  objected  that  the  order  of 
justices  does  not  purport  distinctly  enough  to  be  made  "upon  the  view"  of 
the  justices,  according  to  slat.  55  G.  3,  c.  68,  s.  2 ;  and  Rex  v.  The  Marquis 
of  Daumshirey  4  A.  &  E.  698,  (31  E.  C.  L.  R.  169,)  wiU  be  cited.  But 
there  the  words  were :  "  We,"  &c.,  "  having  particularly  viewed  the  pubUc 
roads,"  &c.,  "and  we  not  being  interested,"  &c.,  "ana  being  satisfiedy^^ 
&JC, :  which  might  imply  that  they  were  satisfied  otherwise  than  by  the  view 
before  mentioned.  But  in  Rex  v.  Milvertany  5  A.  &  E.  841,  (31  E.  C.  L.  R. 
454,Xa)  where  the  language  was,  "  having  upon  view  founds  and  it  appear- 
ing to"  us,  the  order  was  held  well  enough.  [Williams,  J.  There  the  order, 
substantially,  followed  the  terms  of  the  statute.]  Here  the  sense  is  followed 
as  closely.  The  words  are,  "  having  viewed  a  certain  public  highway," 
(which  is  then  described,)  "  and  it  appearing  unto  us,  the  said  justices,  dial 
such  highway  is  unnecessary."  (6) 

E.  V.  Williams y  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  think  this  objection  must  prevail.  Stat.  55  G. 
3,  c.  68,  s.  2,  requires  that  it  should  "  appear,  upon  the  view"  of  tlie  jus- 
tices, that  tlie  highway  is  unnecessary.  The  statement  that  it  so  appeared  is 
a  distinct  one,  and  easily  introduced.  If,  indeed,  the  words  used  are  mani- 
festly equivalent  to  such  a  statement,  the  order  may  be  supported  ;  but  it  is 
much  best  to  follow  the  very  terms  of  the  statute.  In  Rex  v.  Milvertony  the 
words  "  having  upon  view  found"  were  equivalent  to  a  recital  that  it  ap- 
peared upon  the  view  of  the  justices.  But  in  Rex  v.  The  Marquis  of  Doum- 
shirey  the  Court  held  that  the  words  "  having  particularly  viewed"  "  and 
being  satisfied"  were  not  an  equivalent  statement,  because  they  might  mean 
that  the  justices  had  been  satisfied  by  other  means  than  their  own  view. 
The  same  objection  arises  here.  We  "  having  viewed"  "  and  it  appearing 
'info  us"  may  imply  that  it  appeared  by  evidence  independent  of  the  view. 
It  is  impossible  to  distinguish  the  case  from  Rex  v.  The  Marquis  of  Down- 
shirey  which  received  great  consideration,  and  established  that  an  order  of 
rtiis  kind,  if  not  framed  in  the  precise  terms  of  the  statute,  must  use  words 
necessarily  and  unavoidably  equivalent  to  them. 

Williams,  J.  (c)  Rex  v.  The  Marquis  of  Doumshire  governs  this  case. 
In  Rex  V.  Milverfony  the  order  only  contained  something  more  than  the  sta- 
tute required.  Here  it  is  consistent  with  the  order  that,  although  the  jus- 
tires  have  viewed,  it  has  appeared  to  them,  by  some  other  infonnation,  that 
the  way  was  unnecessary. 

Coleridge,  J.  We  are  bound  by  the  two  cases  cited.  Both  exemplify 
tlie  same  principle.  It  ought  to  appear  unequivocally,  and  not  only  by  pro- 
bable argument,  that  the  justices  acted  on  their  own  view,  and  derivea  their 
conviction  fi*om  that.  There  is  no  part  of  the  administration  of  the  law  by 
justices  acting  on  their  own  authority  in  w^hich  it  is  more  necessary  for  the 

(a)  ^e  Far  v.  Tfie  Juxttces  of  Cambridgeshire,  4  A.  &  E.  1 U,  (31  E.  C.  L.  R.  42.) 
(h)  The  following  objections  were  also  discussed  ;  but  the  Court  pave  no  judgment 
apon  them.  That  the  order  did  not  direct  a  sale  of  the  highway  stopped  up ;  Per  v.  Ken' 
y  .'•.  €  B.  &  C.  640.  (13  E.  C.  L.  R.  290  :)  Rex  v.  G/orer.  1  B.  &  Ad.  482,  (20  E.  C.  L.  R. 
432.)  And  that  the  breadth  of  the  highway  was  not  specified ;  Bex  v.  Kenyon,  Cole- 
rid^p.  J.,  observed  that  the  statement  of  breadth  appeared  to  be  material,  as  rights  of  way 
were  reserved.  jfr/«7w»,  Serjt.,  contended  that  the  plan  subjoined  to,  and  mentioned  in. 
•..10  order.  wonM  aid  the  description  ;  and  Coleridge,  J.,  cited  Rex  v.  Horner^  2  B.  &,  .\d 
1-V»,  (e2  F.  C.  L.  R.  49.)  There  were  other  objections,  which  were  not  entered  upon, 
(r)  Ltttledale,  J.,  was  absent. 
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Court  to  look  closely  at  their  proceedings,  than  the  stoppmg  of  high- 
ways. 

Orders  quashed,  (a) 

(a)  Stat.  6  &  6  W.  4,  c.  60,  s.  1,  repeals  staL  65  G.  3,  c.  68,  but  there  is  a  clause  (s.  85.) 
as  to  stopping  up  highways,  which  requires  that  **  it  shall  appear  upon  such  viev" 
of  two  justices  that  the  way  is  unnecessary,  and  directs  them  to  certify  the  fact  of  their 
view,  aud  its  result,  to  the  sessions.    And  see  secu  82,  and  the  schedule,  No.  16. 


The  QUEEN  against  The  Inhabitants  of  MELSONBY.— p.  687. 

M.,  being  tenant  of  premises  from  year  to  year,  on  a  hiring  from  Martinmas  at  10/.  rent, 
payable  half-yearly,  gave  them  up  to  pauper  in  January,  1831,  and  the  landlord  agreed 
to  accept  him  as  yearly  tenant  from  Martinmas  to  Martinmas  on  the  above  terms,  if 
pauper  would  be  answerable  for  the  current  half  year's  rent.  Pauper  agreed,  and  oc- 
cupied accordingly,  from  January,  1831,  to  October,  1832.  At  May-da)\  1831,  he  paid 
6/.  rent  for  the  preceding  half  year;  and  at  Martinmas  the  next  half  year's  rem  of  hi. 

In  October  1832,  pauper  gave  up  the  premises  to  R.  No  rent  had  been  paid  since  Mar- 
tinmas, 1831.  Pauper  agreed  with  R.  that  R.  should  take  his  furniture  and  fixtures  m 
9/.  6«.,  and  in  consideration  thereof  pay  the  landlord  the  rent  due  from  MartinmaN. 
1831.  The  landlord  agreed  with  pauper  and  R.  to  accept  R.  as  his  tenant,  and  received 
an  undertaking  fn>m  R.  to  pay  the  rent  as  above  stated.  At  Martinmas,  1833,  no  rem 
having  been  paid,  the  landlord  distniined,  and  sold  the  goods  seized,  which  produced 
enough  to  pay  the  whole  rent  Among  them  was  part  of  the  furniture,  &c.  left  by  t^>f 
pauper,  to  the  value  of  6/.;  but  there  was  no  specific  account  of  the  sum  produced 
by  thcvse  articles. 

Held  that  pauper  did  not  gain  a  settlement  by  renting  a  tenement,  under  stat  I  W.4. 
c.  18,  s.  1 ;  for  that  he  was  not  during  the  entire  half  year  from  Martinmas,  1830, to  May. 
1831,  the  person  hiring  the  premises  ;  and  the  rent  due  in  respect  of  his  occupation 
from  Martinmas,  1831,  was  not  paid  by  him. 

On  appeal  against  an  order  of  justices  removing  Charles  Marston  from 
the  township  of  Melsonby,  in  the  North  Riding  of  Yorkshire,  to  the 
township  of  Bishop  Auckland  in  the  county  of  Durham,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  special 
case.  The  case,  after  stating  a  first  settlement  of  the  pauper  in  Bishop 
Auckland,  proceeded  as  follows. 

In  January,  1831,  William  Merry  weather  was  the  tenant  of  a  separate 
and  distinct  house  and  premises  in  Melsonby  at  the  yearly  rent  of  10/., 
payable  half-yearly  at  May  day  and  Martinmas  ;  which  premises  he  had 
occupied  for  some  time  previous,  and  was  then  occupying  as  tenant  from 
year  to  year.  In  January,  1831,  Merryweather  gave  up  the  said  pre- 
mises to  the  pauper.  In  January,  1831,  Joseph  Eddon,  the  landlord, 
agreed  to  accept  pauper  as  his  yearly  tenant  from  Martinmas  to  Mar- 
tinmas at  the  rent  of  10/.,  provided  he  would  make  himself  answerable 
for  the  current  half  year's  rent.  The  pauper  entered  into  the  said  pre- 
mises in  January,  1831,  and  continued  to  occupy  the  same  under  the 
said  agreement  until  October,  1832.  At  May  day,  1831,  pauper  paid 
6Z.  for  the  half  year's  rent,  having  undertaken  to  pay  both  for  the  time 
in  which  the  premises  were  occupied  by  Merryweather  and  for  the  time 
since  he  was  accepted  as  tenant  himself.  At  Martinmas,  1831,  the 
pauper  paid  5Z.,  being  the  half-year's  rent  due  from  May  day  ixp  Xh  that 
time. 

In  October,  1832,  the  pauper  agreed  with  one  Stephen  Rhodes  to  give 
up  to  him  the  possession  of  the  premises.     At  that  time  the  pauper  had 
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not  paid  any  rent  that  became  due  after  Martinmas,  1831 :  and  it  was 
agreed  between  the  pauper  and  Rhodes  that  Rhodes  should  take  of  the 
pauper  his  fixtures  in  the  house  for  the  sum  of  f^L,  and  also  some  fur- 
niture in  the  said  house  at  4L  5$. ;  and  that,  in  consideration  of  the  said 
fixtures  and  furniture,  he  should  pay  to  the  landlord  the  said  sum  of  9Z. 
o«..  the  price  of  the  said  fixtures  and  furniture,  for  the  rent  due  from 
Martinmas,  1831.  At  Martinmas  1831,  the  premises  passed  from  Ed- 
don  and  became  the  property  of  one  John  Young.  Shortly  after  Rhodes 
took  possession  of  the  premises  in  October,  1832,  Young  agreed  with 
pauper  and  Rhodes  to  accept  Rhodes  as  his  tenant,  and  received  at  the 
same  time  an  undertaking  from  Rhodes  that  he  would  pay  the  rent  due 
as  aforesaid  from  the  pauper  up  to  Martinmas,  1833. 

No  rent  whatever  was  paid  by  Rhodes :  and  there  was  then  due  the 
half  yearns  rent  from  Martinmas,  1831  to  May  day  1832,  and  the  whole 
rent  from  May  day,  1832,  to  Martinmas,  1833.  At  Martinmas,  1833, 
Young  entered  a  distress  upon  the  premises,  the  same  still  being  in  the 
occupation  of  Rhodes,  for  the  whole  rent  from  Martinmas,  1831,  to  Mar- 
tinmas, 1833.  The  fixtures  in  the  house  were  seized,  together  with 
other  things ;  and  all  were  sold,  and  produced  sufficient  to  discharge  the 
expenses  of  distress  and  sale,  and  the  whole  rent  so  distrained  for ;  and 
which  rent,  after  deducting  the  said  expenses,  was  accordingly  paid  over 
to  Young.  Among  the  articles  sold  under  the  distress  were  some  which 
had  been  transferred  from  the  pauper  to  Rhodes,  consisting  of  fixtures 
and  furniture  to  the  value  of  51. ;  but  there  was  no  evidence  of  the  sum 
which  each  of  the  fixtures  or  furniture,  or  the  whole  together,  produced, 
except  the  general  evidence,  before  mentioned,  of  there  being  more  than 
sufficient  to  cover  the  rent  and  expenses. 

If  this  Court  should  be  of  opinion  that  a  settlement  was  gained  in 
the  township  of  Melsonby  upon  the  above  case,  then  the  order  of  ses- 
sions was  to  be  confirmed :  if  not,  the  order  of  sessions  to  be  quashed. 

Alexander  and  Bliss  in  support  of  the  ^der  of  sessions.  The  pauper 
gained  a  settlement  in  Melsonby  under  stat.  1  W.  4,  c.  18,  bv  renting  a 
tenement  and  occupying  the  same  for  a  year,  under  one  and  the  same 
yearly  hiring,  and  paying  the  rent,  to  the  amount  of  lOZ.  per  annum,  for 
one  whole  year,  within  the  meaning  of  the  statute.  First,  he  did  make 
such  payment,  for  the  period  between  Martinmas,  1830,  and  Martinmas, 
1831.  The  rent  from  Martinmas,  1830,  to  May,  1831,  was  his  own,  not 
that  of  Merryweather,  whose  term  was,  in  effect,  surrendered,  when  he' 
gave  up  the  premises  and  the  pauper  was  accepted  as  tenant  in  his  stead ; 
Stone  V.  Whiting,  2  Stark.  N.  P.  C.  236,  Thomas  v.  Cook,  2  B.  &  Aid. 
119.  The  landlord,  by  his  assenting  to  the  substitution  of  the  pauper, 
had  waived  i^ny  claim  upon  Merryweather  for  rent  during  the  current 
half  year ;  HM  v.  Burgess,  5  B.  &  C.  332 :  and  the  pauper  became, 
substantially,  the  tenant  from  Martinmas,  1830.  The  second  52.,  paid 
at  Martinmas,  1831,  was  unquestionably  the  pauper's  own  rent.  A  third 
5^,  covering  the  rent  for  the  next  half  year,  was  paid  by  sale  of  the 
fixtures  and  furniture  which  the  pauper  left  in  Rhodes's  hands  for  the 
purpose  of  paying  this  rent,  and  which  were  distrained  by  the  landlord 
in  1833.  Whether  a  simple  levy  by  distress  be  or  be  not  equivalent  to 
a  payment  of  rent,  has  been  questioned,  but  not  decided ;  Rex  v.  Car- 
shalUm,  6  B.  &  C.  93,  Rex  v.  Ramsgate,  6  B.  &  C.  712,  Rex  v.  St  Nich- 
olas, Colchester,  2  A.  &  E.  599 :  but  here  the  outgoing  tenant  sells  the 
goods  to  his  successor,  who  agrees  to  pay  over  the  proceeds  to  the  land- 


344  Reg.  v.  Melsonby.   M.  T.  1840.  [690 

lord  in  discharge  of  the  rent  then  due ;  the  landlord  assents  to  the  agree- 
ment ;  and  the  rent  is,  ultimately,  paid  him  out  of  the  produce  of  those 
goods.  [Lord  Denman,  C.  J.  It  is  not  found  in  the  case  that  they  pro- 
duced 5^.]  The  incoming  tenant  accepted  them  as  equivalent  to  5/. : 
and,  whatever  might  afterwards  he  their  actual  produce,  he  took  upon 
himself,  on  receiving  them,  to  raise  the  5Z.  in  discharge  of  the  pauper's 
rent.  The  pauper,  by  his  bargain,  which  the  landlord  assented  to,  made 
them  worth  5L ;  and  that  value  passed  from  the  pauper  to  the  landlord. 
[Coleridge,  J.  Suppose  the  pauper  had  paid  the  incoming  tenant  the 
5^.  in  moneys  numbered,  and  he  had  omitted  paying  it  over,  and  the  land- 
lord had  afterwards  distrained  upon  the  goods  in  the  house,  would  that 
have  been  *  a  payment  by  the  pauper  ?]  There  would  have  been  a  pay- 
ment by  him  on  account  of  the  rent,  and  an  actual  satisfaction  to  the 
landlord.  Bex  v.  Pakefield,  4  A.  &  E.  612,  may  be  cited :  but  there  the 
pauper  had  given  up  his  whole  property,  retaining  no  control  over  any 
particular  part  for  the  payment  of  the  rent ;  the  assignee  was  a  stranger ; 
there  was  no  assent  by  the  landlord ;  and  there  might  not  have  been  suf- 
ficient effects  to  pay  the  rent.  [Coleridge,  J.  In  this  case  it  does  not 
appear  that  any  part  of  the  goods  is  particularly  appropriated  to  the  pay- 
ment of  the  rent.] 

It  is  not  necessary,  under  stat.  1  W.  4,  c.  18,  s.  1,  that  the  payment, 
occupation,  and  hiring  should  be  all  for  the  same  year;  it  is  sufficient  if 
there  be  a  yearly  hiring,  an  occupation  for  a  year,  and  a  year's  rent 
paid,  the  tenement  being  always  the  same,  and  held  under  the  same 
hiring ;  and  those  conditions  were  fulfilled  here.  Hex  v.  Banbury^  1  A. 
&  E.  136,  decides  only  that,  under  stat.  1  W.  4,  c.  18,  the  occupation 
must  be  under  one  and  the  same  hiring.  That  was  not  so  under  stat.  59 
G.  3,  c.  50,  which  enacted  that  the  tenement  should  be  hired  at  10/.  a 
year  "  for  the  term  of  one  whole  year,"  and  held  or  "occupied,  and  the 
rent  for  the  same  actually  paid,  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  saml^''  but  did  not  require  the  payment  and 
occupation  to  be  for  such  term ;  Bex  v.  StoWy  4  B.  &  C.  87.  Stat.  6 
G.  4,  c.  57,  corrected  that  defect  by  requiring  that  the  tenement  "shall 
be  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same,  to  the 
amount  of  lOZ.,  actually  paid,  for  the  term  of  one  whole  year  at  the 
least:'*  and  it  was  held  in  Bex  v.  Bamsgate,  6  B.  &  C.  712,  that,  under 
that  act,  the  rent  actually  reserved  must  be  paid  for  the  term  of  one 
whole  year  at  the  least,  Bayley  and  Holroyd,  Js.,  relying  upon  the 
collocation  of  the  words  "  for  the  term,"  &c.,  which  being  the  last  words 
of  a  sentence,  must  be  taken  as  applicable  to  both  the  preceding  mem- 
bers, "shall  be  occupied,"  &c.,  "and  the  rent  for  the  same,"  "paid,*  &c. 
But  in  stat.  1  W.  4,  c.  18,  that  collocation  is  altered ;  and  the  words  are 
"unless  such  house,"  &c.,  "shall  be  actually  occupied  under  such  yearly 
hiring  in  the  same  parish  or  township,  by  the  person  hiring  the  same, 
for  the  term  of  one  whole  year  at  the  least,  and  unless  the  rent  for  the 
same,  to  the  amount  of  lOL  at  the  least,  shall  be  paid  by  the  person 
hiring  the  same."  Therefore  the  judgments  in  Bex  v.  BamsgaUy  6  B. 
&  C.  712,  show  that,  under  this  act,  the  rent  paid  need  not  be  for  one 
and  the  same  year,  and  that  in  the  present  case  payments  in  the  first 
and  second  years  of  the  hiring  may  be  coupled,  if  necessary,  to  make  qp 
the  10/.  Again,  there  is  no  ground  for  saying  that,  under  stat.  1  W.  4 
c.  18,  the  occupation,  if  had  under  one  and  the  same  hiring,  need  evL 
brace  the  same  period  for  which  the  rent  was  paid.     To  combine  ptiif' 
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ments  of  rent  for  different  years,  or  a  payment  for  one  period  with  occu- 
pation for  another,  is  not  contrary  to  analogy.  Occupations  of  tenements 
not  contiguous,  and  hired  at  different  times,  and  for  years  beginning  at 
different  periods,  have  been  coupled  in  the  same  manner ;  Rex  v.  Ormesby^ 
4  B.  &  Ad.  214,  Rex  v.  Tadcaster,  4  B.  A;  Ad.  703. 

Ingham  (with  whom  was  S.  Temple\  contr^.  It  is  assumed  on  the 
other  side  that,  because  the  pauper  was  admitted  in  January,  1831,  as 
tenant  from  Martinmas  to  Martinmas,  he  became  tenant  from  Martinmas 
1830.  But  the  case  does  not  state  so.  At  all  events  the  entering  in 
the  middle  of  a  half  year  and  paying  the  year's  rent  could  not  be  a  bonfi 
fide  renting  for  the  term  of  one  whole  year  from  the  commencement. 
[Lord  Denman,  C.  J.  The  argument  in  support  of  the  order  would  ap- 
ply as  well  if  the  pauper  had  come  in  lending  a  former  tenant  money  to 
pay  rent  which  had  accrued  ten  years  before.]  Then,  the  payment  of 
the  rent  by  a  distress  cannot  avail ;  for  it  was  not  a  payment  out  of  the 
pauper*s  property.  The  landlord's  indulgence  in  assenting  to  the  bar- 
gain between  the  pauper  and  his  successor  does  not  make  that  arrange- 
ment, under  the  circumstances  that  followed,  a  fulfilment  of  stat.  1  W. 
4,  c.  18,  s.  1.  Rex  v.  Pakefield^  4  A.  &  £.  612,  is  decisive  on  that  point. 
(He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  said  in  that  case  that,  when  the  pauper  ^^  had 
parted  with  all  the  personal  property,  and  ceased  to  have  a  control  over 
it,  a  payment  out  of  that  over  which  he  had  no  control  was  not  a  pay- 
ment by  him."  And  my  brothers  Williams  and  Goleridqe  observed 
that  nothing  more  was  done  than  to  provide  for  raising  a  fund  out  of 
which  another,  not  the  pauper,  was  to  pay  the  rent.  I  see  no  reason  to 
question  the  propriety  of  those  opinions :  and  the  case  is  decisive  as  to 
the  last  payment  relied  upon  here.  The  argument  as  to  the  first  pay- 
ment is  too  ingenious  to  be  safely  adopted.  The  object  of  stat.  1  W.  4, 
c.  18,  was  to  simplify  the  rules  under  which  a  settlement  was  to  be  gained 
by  occupation  and  payment  of  rent  for  a  year.  Former  statutes  had  not 
accomplished  that  object ;  the  present  act  does. 

Williams,  J.  (a)  One  object  of  this  statute  was  to  put  an  end  to  con- 
structive payments  of  rent  which  had  perplexed  the  Courts  of  quarter  ses- 
sion. If  the  terms  of  the  statute  are  adhered  to,  and  actual  payment 
of  the  rent  insisted  upon,  no  diflSculty  will  arise.  As  to  the  third  por- 
tion of  rent,  the  circumstances  in  Rex  v.  Pakefield^  4  A.  &  E.  612,  were 
more  favourable  to  an  argument  like  that  of  Mr.  BIUb  than  the  facts 
presented  here ;  but  the  Cuurt  adopted  the  plainer  construction. 

Coleridge,  J.  I  am  also  of  opinion  that  there  was  not  such  a  pay- 
ment of  rent  here  as  the  statute  requires.  In  January,  1831,  Merry- 
weather  was  occupying  the  premises  under  a  Martinmas  hiring.  The 
pauper  was  then  let  in,  and  by  an  arrangement  between  them,  paid  half 
a  year's  rent  at  May  day;  and  he  paid  another  half-year's  rent  at  Mar- 
tinmas, 1831.  Suppose  the  pauper's  occupation  had  terminated  in  Janu- 
ary, 1882.  According  to  Mr.  Bli9s*s  argument  the  statute  would  then 
have  been  satisfied.  The  true  obsci  vation  upon  this  is,  that  such  a  mode 
of  viewing  the  case  is  too  ingenious  and  subtle ;  by  allowing  it  we  should 
set  afloat  the  matter  which  it  was  the  object  of  stat.  1  W.  4,  c.  18,  to 
settle,  and  should  defeat  its  purposes.  As  to  the  rent  levied  by  distress ; 
in  October  1832  the  pauper  handed  over  fixtures  and  furniture  to  a  new 
tenant,  in  consideration  that  he  should  pay  the  pauper's  rent  from  Mar- 
(a)  Littledale,  J.,  wm  absent. 

VOL.  XL.  44 


346  Doe  dem.  Rees  v.  Howell.   M.  T.  1840.  [695 

tinmas,  1831.  It  is  arged  that  the  landlord  agreed  to  this ;  but  he  only 
agreed  to  accept  the  new  man  as  tenant,  and  received  his  undertaking 
for  the  arrear  of  rent.  Even  if  that  party  had  paid  it  immediately,  it 
would  be  a  stretched  construction  to  call  this  a  payment  by  the  pauper. 
But  the  contract  was  not  acted  upon ;  and  then  the  landlord  exercised 
his  right  of  distraining  for  the  rent  due.  Upon  whose  property  did  he 
distrain  ?  That  of  the  actual  tenant.  Can  it  be  said  that  this  was  a 
payment  of  rent  for  the  last  half  year  of  the  pauper's  occupation,  "  by 
the  person  hiring"  the  premises? 

Order  of  sessions  quashed. 


DOE  on  the  demise  of  REES  against  HOWELL.— p.  696. 

Sect.  9  of  Stat  1  &  2  Vict  o.  110,  enActing  that  no  cognovit  actionem  shall  be  of  force, 
unless  an  attorney  on  behalf  of  defendant  be  present,  &c.,  applies  to  actions  of  eject- 
ment 

W.  H.  Watson  obtained  a  rule,  in  last  Easter  term,  calling  upon  the 
'  lessor  of  the  plaintiff  to  show  cause  why  the  cognovit,  judgment,  and 
writ  of  possession  issued  in  this  case  should  not  be  set  aside,  and  why  a 
writ  of  restitution  should  not  issue. 

The  defendant  had  signed  a  cognovit  confessing  the  section,  under 
which  the  proceedings  mentioned  in  the  rule  had  been  taken :  but  no 
attorney  was  present  and  acting  on  behalf  of  the  defendant,  as  prescribed 
by  Stat.  1  &  2  Vict.  c.  110,  s.  9.(a) 

JE.  V.  Williams  now  showed  cause.  The  section  does  not  apply  to 
actions  of  ejectment.  The  provision  as  to  the  warrant  of  attorney  to  con- 
fess judgment  is  confined  to  ^^  judgment  in  any  personal  action."  It  is 
true  that  the  provision  as  to  the  cognovit  comes  after  these  words,  and 
there  no  qualification  is  expressly  introduced :  but  the  legislature  clearly 
did  not  intend  to  make  different  provisions  in  the  two  cases  of  a  warrant 
of  attorney  and  a  cognovit  actionem :  and,  according  to  a  very  ordinary 
use  of  language,  the  words  mean,  no  warrant  of  attorney ^  or  cognovit^  in 
any  personal  action.  The  intention  must  have  been  to  exclude  mixed 
actions  altogether. 

Per  Curiam  (6)  (stopping  W.  H.  Watson^  contri).  It  is  quite  clear 
that  this  cognovit  is  invalid  under  the  statute. 

Rule  absolute. 

(a)  "  And  whereas  it  is  expedient  that  proyision  should  be  made  for  giving  eyexy  per 
son  executing  a  warrant  of  attorney  to  confess  judgment  or  a  cognovit  actionem  due  in- 
formation of  the  nature  and  effect  thereof ;  be  it  enacted,  that  from  and  after  the  time 
appointed  for  the  commencement  of  this  act  no  warrant  of  attorney  to  confess  judgment 
in  any  personal  action,  or  cognovit  actionem,  given  by  any  person,  shall  be  of  any  force 
unless  there  shall  be  present  some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person,  expressly  named  by  him  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit,  before  the  same  is  executed ;  which  attor- 
ney shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby  de- 
clare himself  to  be  attorney  for  the  person  executing  the  same,  and  state  that  he  sub- 
scribes as  such  attorney." 

(fi)  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js.    Littledale,  J.,  was  absent. 
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The  QUEEN  against  QUAYLE.— p.  697. 
This  case  is  reported,  11  A.  &  E.  508. 


The  QUEEN  against  The  Inhabitants  of  EAST  WINCH.— p.  697. 

On  appeal  by  parish  E.  against  an  order  of  removal  from  parish  N.,  the  appellants  relied 
upon  a  settlement  by  hiring  and  serrice  in  L.  The  facts  ivere  that  pauper,  being  hired 
to  a  master  resident  in  L.,  and  being  incapacitated  from  actual  senrice  by  illness,  left 
L.  and  resided,  for  the  last  forty  days  of  the  hiring,  in  £.  with  his  father,  his  master 
supplying  him  with  rictuals  and  medical  attendance. 

BeU,  that  no  settlement  was  gained  in  L. 

Though  L.  had  relieved  the  pauper  after  the  expiration  of  the  service,  while  resident  in 
£.,  the  sessions  finding  that  this  was  done  under  misconception  of  the  law. 

On  appeal  against  an  order  of  two  justices,  whereby  Robert  Griggs 
and  his  wife  were  removed  from  the  parish  of  North  Runcton  to  the 
parish  of  East  Winch,  both  in  Norfolk,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  a  special  case. 

The  grounds  of  appeal,  discussed  in  the  present  argument,  were  stated 
in  the  case  as  follows. 

Third,  because  the  pauper  Was  a  settled  inhabitant  of  the  parish  of 
Leziate,  in  Norfolk,  he  having,  when  unmarried  and  without  child  or 
children,  been  hired  into  that  parish  by  William  Knight  for  one  year, 
and  having  continued  in  such  service  during  the  space  of  one  whole  year, 
residing  in  that  parish  forty  days  during  the  year ;  such  hiring  and  ser- 
vice being  about  the  year  1791. 

Fourth.  Because,  at  the  date  of  the  order,  pauper  had  a  settlement 
in  Leziate,  he  having  long  previously  been  a  resident  within  North  Runc- 
ton, and  also  within  East  Winch,  and  having  been  relieved,  during  such 
several  residences,  by  the  parish  officers  of  Leziate,  as  a  pauper  belong- 
ing to  that  parish. 

The  pauper  was  living  in  East  Winch,  the  place  of  his  father's  settle- 
ment. He  was  let  by  his  father,  before  old  Michaelmas  day,  1791,  to 
William  Knight  of  the  parish  of  Leziate,  from  such  old  Michaelmas  day 
until  the  following  old  Michaelmas  day,  at  the  wages  of  two  guineas  and 
his  board  and  lodging.  He  entered  such  service,  and  continued  therein, 
sleeping  at  his  master's  house  in  Leziate,  until  about  a  week  after  the 
next  Midsummer,  when  he  was  taken  ill,  and,  being  unable  to  work,  was 
sent  by  his  master  to  remain  at  his  father's  house  at  East  Winch  till  well 
enough  to  return  to  his  work ;  and,  during  such  time,  he  received  victuals 
from  his  master,  and  was  attended  by  a  medical  man  at  his  master's  ex- 
pense. Having  continued  unable  to  work  during  the  remainder  of  the 
year,  he  did  not  return  again  to  sleep  at  his  master's.  And,  after  the 
expiration  of  his  year,  he  received  his  wages  for  the  whole  year.  About 
thirty-two  years  ago  he  was  taken  by  the  then  overseers  of  East  Winch, 
where  he  was  then  residing,  before  a  magistrate,  to  be  examined  as  to 
his  settlement,  and,  on  showing  a  copy  of  his  examination  to  the  then 
overseers  of  Leziate,  was  relieved.  And,  after  this,  the  pauper  was  re- 
lieved by  overseers  of  Leziate  at  various  times  while  residing  in  other 
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parishes.  The  last  time  was  about  five  or  six  years  ago.  The  sessions 
found  that  the  relief  was  given  by  Leziate  through  a  misconception  of 
the  law.  The  question  submitted  by  the  sessions,  and  now  decided,  was, 
whether  the  pauper,  under  the  circumstances  stated,  had  his  settlement 
in  East  Winch. 

B,  Andrews  and  Palmer ^  in  support  of  the  order  of  sessions,  were 
stopped  by  the  Court. 

Gurdon  and  O'Malley^  contr^,.  According  to  the  principle  established 
in  Rex  v.  Sutton^  5  T.  R.  657,  the  pauper  was  in  his  master's  service 
throughout  the  time  during  which  the  master  maintained  him  at  his 
father  s  in  consequence  of  his  illness.  [Coleridge,  J.  If  so,  he  gained 
his  settlement  in  East  Winch  ;  for  then  he  resided  there  for  the  forty 
days  while  the  relation  of  master  and  servant  continued.]  Lord  Kenyon, 
in  Rex  v.  Sutton^  clearly  considered  that  the  settlement  was  gained  in 
the  parish  where  the  service  was,  in  contemplation  of  law,  performed, 
that  is,  in  the  master's  parish.  It  is  like  a  residence  in  a  hospital ;  which 
was  the  case  in  Rex  v.  Sharringtoriy  Cald.  471.  Kord  Kenyon,  in  Rex 
V.  SuttoUy  says,  "  I  think  that  the  case  of  Rex  v.  Sharrington  goes 
some  way  to  warrant  my  opinion  in  thb  case.  For  I  cannot  consider 
the  pauper's  residence  with  his  father  as  a  performance  of  service  with 
his  master ;  he  was  there  diverso  intuitUy  in  order  to  recover  from  his 
illness,  and  not  for  the  purpose  of  serving  his  master."  [Coleridge,  J. 
But  is  the  law  now  as  you  state  it  ?  If  service  is  performed  in  one 
parish,  and  the  residence  be  in  another,  is  not  the  settlement  in  the  lat- 
ter ?]  That  was  certainly  held  in  Rex  v.  Dremerchion^  8  B.  &  Ad.  420. 
But  Rex  V.  SiUton  was  not  questioned  there,  nor  has  been  so  elsewhere : 
and,  therefore,  the  case  of  absence  through  illness  forms  an  exception  to 
the  general  rule.  That  is  the  view  taken  in  1  Nolan's  P.  L.  280, 4th  ed. 
The  Court  will  be  unwilling  now  to  introduce  doubts  on  a  question  so 
long  undisturbed.  Under  stat.  54  G.  3,  c.  170,  s.  6,  no  settlement  can 
be  gained  in  a  parish  by  the  residence  there  of  a  pauper  maintained  in 
a  house  supported  by  charity.  In  the  case  of  out-patients  this  section 
would  be  inapplicable  :  but,  if  the  servant  were  maintained  by  the  mas- 
ter, the  principle  of  Rex  v.  Sutton  would  apply.  So  it  would  if  a  ser- 
vant were  confined  in  a  house  of  correction  for  misconduct  in  his  master's 
service,  under  stat.  20  G.  2,  c.  19,  s.  2.  In  that  case  the  contract  is 
clearly  not  dissolved,  because  the  dissolution  must  be  under  a  different 
exercise  of  the  magistrate's  power.  A  party  who  is  detained  in  a  parish 
by  an  accident,  and  relieved  as  casual  poor,  cannot  be  removed  ;  nor  yet 
can  he  gain  a  settlement  by  such  residence  :  Rex  v.  St.  James  in  Bury 
St,  JSdmunds,  10  East,  25,  Rex  v.  St.  Lawrencey  Ludhwy  4  B.  &  Aid. 
660.(a)  But,  further,  the  relief  by  Leziate  shows  a  settlement  there. 
[Coleridge,  J.  Is  that  more  than  evidence  ?]  The  sessions  state  the 
fact  that  the  Court  may  draw  the  proper  inference.  It  is  indeed  found 
that  the  sessions  considered  the  relief  to  be  given  by  mistake :  but,  in 
an  appeal  by  East  Winch  against  North  Runcton,  it  is  not  competent  to 
the  respondent  parish  to  take  this  ground :  it  is  not  as  if  the  relieving 
parish  were  explaining  their  own  act  by  a  suggestion  of  their  having  been 
mistaken.  Rex  v.  Barnsley,  1  M.  &  S.  377,  is  a  strong  instance  of  pre- 
suming settlement  from  relief. 

'  Lord  Denman,  C.  J.     We  should  certainly  adhere  to  former  decisions 

for  the  sake  of  avoiding  the  introduction  of  doubts.     But  here  I  think 

(a)  See  Hex  ▼.  WoolpU,  4  A.  &  £.  205. 
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the  doubt  wonld  be  introduced  by  acceding  to  the  argument  against  the 
order  of  sessions.  A  residence  daring  a  dispensation  from  service  has 
certainly  been  understood  to  be  a  residence  under  the  service.  If,  how- 
ever, we  were  to  adopt  the  doctrine  which  it  is  sought  to  deduce  from 
Rex  V.  Sutton^  6  T.  R.  657,  we  should  introduce  exception  upon  excep- 
tion, by  making  the  sessions  inquire  into  the  particular  cause  of  the  dis- 
pensation. I  agree  in  that  decision  to  the  extent  of  holding  that  the 
service  there  continued  in  law  for  the  time  during  which  it  was  impossi- 
ble to  perform  it  in  fact. 

LiTTLEDALB,  WiLLiAMS,  and  CoLEBiDGE,  Js.,  concurred. 

Order  of  sessions  affirmed. 


The  QUEEN  against  the  Mayor,  Aldermen,   and  Burgesses  of  the 
Borough  of  CAMBRIDGE p.  702. 

The  eouneil  of  a  borough,  acting  under  Btat  6  &  6  W.  4,  c.  76,  s.  65,  removed  a  town 
clerk,  who  had  been  elected  to  hold  during  good  behaviour,  but  had  not  made  the  decla- 
ration prescribed  by  stat.  9  G.  4,  c.  17,  8.  2. 

Hdd  that,  as  having  been  an  officer  de  facto,  he  was  entitled  to  compensation  under  sect. 
66  of  sUt.  6  &  6  W.  4,  c.  76. 

Mandamus.  The  writ  recited  that  the  borough  of  Cambridge  is  a 
borough  mentioned  in  the  Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76 ; 
and  that,  long  before  and  until  and  after  the  time  of  passing  that  act, 
and  continually  thence  until  Ist  January,  6  W.  4,  Charles  Pestell  Harris, 
of  the  said  borough,  gentleman,  wais  an  officer  of  the  borough,  in  a  certain 
office  of  profit  within  the  same,  (that  is  to  say)  the  office  of  town  clerk  of 
the  borough  ;  and,  during  all  tne  time  aforesaid,  was  and  acted  as  town 
clerk  of  the  said  borough,  and  received  the  fees  and  emoluments  of  and 
pertaining  to  the  office :  that,  on  or  about  1st  January,  6  W.  4,  under 
the  provisions  of  the  said  act,  C.  P.  Harris  was  removed  from  the  said 
office  by  the  council  elected  under  the  said  act  in  the  borough  ;  where- 
upon he  became  entitled  to  have  an  adequate  compensation,  to  be  assessed 
sby  the  council  of  the  borough,  and  paid  out  of  the  borough  fund,  for  the 
fees  and  emoluments  of  such  office:  that  C.  P.  Harris,  on  or  about 
23d  March  in  the  year  aforesaid,  did  prefer  his  claim  for  such  compensa- 
tion to  the  council,  &c.  (The  recital  then  set  out  performance  of  the 
requisites  of  stat.  5  &  6  W.  4,  c.  76,  s.  66,  a  disallowance  of  the  claim  by 
the  council,  an  appeal  to  the  Lords  of  the  Treasury,  and  that  they 
awarded  a  compensation :  that  the  same  ought  to  be  secured  by  bond, 
which  had  been  demanded  of  the  corporation ;  and  that  they  had  refused 
to  give  it.  The  writ  then  commanded  the  defendants  to  prepare  and 
execute,  &c.,  the  bond,  or  show  cause,  &c.) 

Return.  That  the  within  mentioned  C.  P.  Harris  was  not,  at  the 
time  of  the  passing  of  the  act,  &c.  (5  &  6  W.  4,  c.  76),  or  during  the  time 
in  the  said  writ  in  that  behalf  mentioned,  or  any  part  thereof,  an  officer 
of  the  said  borough  in  the  within  mentioned  office  of  profit,  within  the 
same,  that  is  to  say,  the  office  of  town  clerk  of  the  said  borough,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  act  of  Parliament,  as  by 
the  within  writ  is  suggested:  wherefore  we  cannot  prepare  and  exe- 
cute, &c. 

2k2 


S50  Reg.  v.  Cambridge.   M.  T.  1840.  [703 

Plea.  That,  before  the  passing  of  the  said  act  of  parliament,  to  vit, 
on  16th  June,  1830,  C.  P.  Harris  was  duly  elected  and  appointed  by  the 
mayor,  bailiffs,  and  burgesses  of  the  borough  to  the  office  of  town  clerk 
of  the  said  borough,  to  continue  in  the  said  office  until  24th  August,  1831: 
and,  upon  such  election  and  appointment,  C.  P.  Harris  was  duly  admitted 
into  the  said  office,  and  thereupon  took  the  several  oaths,  and  made  and  sub- 
scribed the  declaration,  required  by  law  in  that  behalf:  that  afterwards, 
and  before  the  passing  of  the  said  act  of  parliament,  and  before  the  said 
24th  August,  1831,  to  wit,  on  16th  August,  1831,  he  was  again  duly  elected 
and  appointed  by  the  mayor,  bailiffs,  &c.,  to  the  said  office  of  town  clerk 
of  the  said  borough,  for  the  ensuing  year,  commencing  on  24th  August, 
then  next,  and,  upon  such  election  ana  appointment  as  last  aforesaid,  took 
the  said  several  oaths  and  made  and  subscribed  the  said  declaration :  that 
afterwards  and  before  the  passing  of  the  said  act  of  parliament,  and  b^ 
fore  the  expiration  of  the  year  commencing  on  24th  August,  1831,  to  wit, 
on  16th  August,  1832,  C.  P.  Harris  was  again  duly  elected  and  appointed 
by  the  mayor,  &c.,  to  the  said  office  of  town  clerk  of  the  said  borough  for 
the  ensuing  year,  from  24th  August  then  instant,  and,  upon  such  elec- 
tion and  appointment  as  last  aforesaid,  took  the  said  several  oaths  and 
made  and  subscribed  the  said  declaration :  that  afterwards,  and  before  the 
passing  of  the  said  act  of  parliament,  and  before  the  expiration  of  the 
year  ensuing  after  the  said  24tb  August,  1832,  to  wit,  on  16th  .August, 
1833,  it  was  resolved  and  determined  by  the  mayor,  &c.,  that  C.  P.  Har- 
ris should  thenceforth  hold  the  said  office  of  town  clerk  during  so  long  as 
he  should  demean  himself  correctly  and  properly,  and  to  the  satisfaction 
of  the  mayor,  &c.,  in  the  said  office  of  town  clerk,  and  in  the  execution 
and  performance  of  the  duties  thereof  and  incident  thereto :  that  after- 
wards, in  pursuance  of  the  said  last  mentioned  resolution  and  determina- 
tion, and  before  the  passing  of  the  said  act  of  parliament,  to  wit,  on  24th 
August,  1833,  the  mayor,  &c.,  by  deed  under  the  common  seal  of  the 
borough,  nominated,  constituted,  and  appointed  C.  P.  Harris  town  clerk 
of  the  said  borough,  to  have,  hold,  use,  exercise,  and  enjoy  the  said  office 
of  town  clerk  of  the  said  borough  to  him  the  said  C.  P.  Harris,  by  him- 
self, or  his  sufficient  deputy,  thenceforth,  during  so  long  as  he  should 
demean  himself  correctly  and  properly  and  to  the  satisfaction  of  the 
mayor,  &c.,  in  the  said  office  of  town  clerk,  and  in  the  execution  and  per- 
formance of  the  duties  thereof  and  incident  thereto,  together  with  all  the 
wages,  rewards,  salaries,  allowances,  profits,  commodities,  and  advantages 
whatsoever,  to  the  said  office  by  any  means  due,  accustomed,  payable,  or 
belonging,  in  as  ample  and  beneficial  a  manner  as  any  other  person  or 
persons  theretofore  holding  and  using  the  said  office  held  and  enjoyed  the 
same :  that  continually,  from  the  time  of  his  election  and  appointment 
to  the  said  office  as  in  this  plea  firstly  abovementioned  until  and  at  the 
time  of  the  passing  of  the  said  act  of  parliament,  and  until  and  at  the 
time  of  the  first  election  of  councillors  for  the  said  borough  under  the 
same  act  of  parliament,  and  from  thenceforward  until  he  was  removed 
from  the  said  office  by  the  said  council  as  hereinafter  mentioned,  C.  P. 
Harris  executed  and  performed  all  the  duties  of  the  said  office  of  town 
clerk  of  the  said  borough,  and  incident  thereto,  and,  during  all  that  time, 
received  a  certain  salary  as  such  town  clerk,  to  wit,  an  annual  salary  of 
402.;  and  also,  during  all  that  time,  held  and  enjoyed  all  the  fees,  rewards, 
allowances,  profits,  commodities,  and  advantages,  by  any  means  due, 
payable,  or  belonging  to  the  said  office,  in  as  ample  and  beneficial  a  man- 
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ner  as  any  other  person  or  persons  theretofore  holding  the  said  office  held 
and  enjoyed  the  same,  and  also,  during  all  that  time,  had,  by  virtue  of 
such  office,  the  custody  and  possession  of  divers  deeds,  muniments,  records, 
books,  and  papers,  of  and  belonging  to  the  said  mayor,  &c.,  before  the 
passing  of  the  said  act  of  parliament,  and  of  and  belonging  to  the  said 
mayor,  &c.,  since  the  passing  of  the  said  act  of  parliament:  that  after- 
wards, and  after  the  passing  of  the  said  act  of  parliament,  to  wit,  on 
1st  January,  1836,  the  council  of  the  said  borough,  acting  in  pursuance 
of  the  powers  given  to  them  in  that  behalf  by  the  provision  of  the  said 
last  mentioned  act  of  parliament,  removed  the  said  C.  P.  Harris  from  his 
said  office  of  town  clerk ;  and  that,  upon  such  removal,  he  delivered  up  to 
the  said  council  all  such  deeds,  muniments,  records,  books,  and  papers, 
of  and  belonging  to  the  said  mayor,  &c.,  as  were  then  in  his  custody  or 
possession  by  virtue  of  the  said  office  of  town  clerk,  and  then  ceased  to 
receive  the  said  annual  salary,  and  to  hold  and  enjoy  the  said  office,  and 
the  said  fees,  rewards,  allowances,  profits,  commodities,  and  advantages, 
due,  payable,  and  belonging  thereto :  that  the  said  office,  so  by  him  held 
as  aforesaid,  was  and  is  the  office  in  the  said  writ  of  mandamus  men- 
tioned ;  and  that  he  was,  at  the  time  of  the  passing  of  the  said  act  of 
parliament,  an  officer  of  the  said  borough  in  the  said  office  of  profit  within 
the  same,  according  to  the  true  intent  and  meaning  of  the  said  act  of 
parliament,  and  entitled,  in  respect  thereof,  to  have  an  adequate  compen- 
sation assessed,  paid,  and  secured,  as  in  the  said  writ  is  mentioned  and 
suggested :  verification :  wherefore  he  prays  judgment  if  the  said  mayor, 
&c.,  ought  to  be  admitted  to  certify  and  return  that  the  said  G.  P.  Harris 
was  not,  at  the  time  of  passing  the  said  act  of  parliament,  or  during  the 
time  in  the  said  writ  in  that  behalf  mentioned,  or  any  part  thereof,  an 
officer  of  the  said  borough  in  the  said  office  of  profit  in  the  said  writ  men- 
tioned, (that  is  to  say)  the  office  of  town  clerk  of  the  said  borough, 
according  to  the  intent  and  meaning  of  the  said  act  of  parliament.  Prayer 
of  a  peremptory  mandamus. 

Replication.  That  the  said  C.  P.  Harris  did  not,  within  one  calendar 
month  next  before,  or  upon  or  at,  or  at  any  time  after  the  time  of  the 
making  and  passing  of  the  said  resolution  and  determination  by  the  said 
mayor,  &c.,  on  16th  August,  1833,  as  in  the  plea  mentioned  and  set  forth, 
or  within  one  calendar  month  next  before,  or  upon  or  at,  or  at  any  time 
after,  the  nominating,  constituting,  and  appointing  of  the  said  G.  P. 
Harris  town  clerk  of  the  borough,  by  the  said  mayor,  &c.,  on  the  said 
24th  August,  1833,  as  in  the  plea  mentioned  and  set  forth,  or  within 
one  calendar  month  next  before,  or  upon  or  at,  or  at  any  time  after,  his 
admission  into  the  said  alleged  office  by  virtue  or  in  respect  of  the  said 
resolution  and  determination  or  of  the  said  nominating,  constituting,  and 
appointing  of  the  said  G.  P.  Harris  as  last  aforesaid,  take  the  several 
oaths  by  law  required  to  be  by  him  taken  in  that  behalf,  or  any  or  either 
of  them,  or  make  or  subscribe  the  declaration  required  by  law  to  be  by 
him  made  and  subscribed  in  that  behalf,  (that  is  to  say)  the  declaration 
mentioned  and  set  forth  in,  &c.,  (9  G.  4,  c.  17.)  And  the  said  mayor, 
kc.j  for  the  cause  aforesaid,  further  say  that  the  said  G.  P.  Harris  was 
not,  at  the  time  of  the  passing  of  the  said  act  of  parliament  in  the  said 
writ  and  return  mentioned,  or  during  the  time  in  the  said  writ  in  that  be- 
half mentioned,  or  any  part  thereof,  an  officer  of  the  said  borough  in  the 
said  office  of  profit  in  the  said  writ  mentioned,  (that  is  to  say^  the  said 
office  of  town  clerk  of  the  said  borough,  according  to  the  true  intent  and 
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meaning  of  the  said  act  of  parliament  in  the  said  writ  and  return  men- 
tioned, as  bj  the  said  writ  is  suggested.     Verification. 

Demurrer  (a)  and  joinder. 

Sir  W.  W,  FoUett,  for  the  Crown.  The  prosecutor  is  within  sect.  66 
of  Stat.  5  &  6  W.  4,  c.  76,  as  an  ofiicer  of  the  borough  who  was  in  an  office 
of  profit  at  the  time  of  the  act  passing.  He  was  first  elected  for  the 
year  beginning  in  1830  and  ending  in  1831.  He  was  admitted,  and  took 
the  oaths,  and  subscribed  the  declaration  required  by  stat.  9  G.  4,  c.  17. 
He  was  again  elected  for  the  year  beginning  in  1831  and  ending  in  1832, 
and  again  for  the  year  beginning  in  1832  and  ending  in  1833,  and,  on 
each  occasion,  took  the  oaths  and  subscribed  the  declaration.  Then,  in 
1833,  while  still  in  office  under  his  former  appointment,  he  was  elected 
to  hold  during  good  behanour.  This  took  place  before  the  passing  of 
Stat.  5  &  6  W.  4,  c.  76.  He  held  on  till  he  was  displaced,  which  hap- 
pened after  the  first  election  of  the  town  council  under  the  act.  He  did 
not,  indeed,  after  the  election  of  1833,  take  the  oaths  or  sabscribe  the 
declaration.  But  that  did  not  prevent  his  being  an  officer  de  facto  at 
the  time  when  the  act  passed ;  which  is  all  that  is  required.  The  strongest 
way  of  putting  the  case  for  the  defendants  is,  to  assume  that  he  might 
have  been  removed  by  quo  warranto  from  the  office  which  he  actually 
held ;  but,  even  on  that  view,  he  was  still  in  office.  The  defendants  state 
on  the  record  that  he  was  removed :  but  he  could  not  be  removed  unless 
he  held.  In  Rex  v.  The  Mayor,  ^c,  of  Bridgewater,  6  A.  &  E.  889,  it 
was  decided  that  the  word  "  office"  was  not  to  be  narrowly  interpreted, 
but  might  be  taken  in  the  popular  sense.  But,  further,  it  does  not  even 
appear  that  the  prosecutor  was  removable  by  quo  warranto.  Indemnifj- 
ing  acts,(6)  from  a  period  as  early  aa  stat.  5  G.  1,  c.  6,  have  continually 
passed;  and  the  test  acts,  2  stat.  13  G.  2,  c.  1,  and  stat.  25  G.  2,  c.  2 
(relaxed,  as  to  time,  by  stat.  16  G.  2,  c.  30,  s.  3),  had  been  practically  a  dead 
letter  for  many  years  before  the  passing  of  stat.  9  G.  4,  c.  17.  By  that 
act,  2  stat.  13  C.  2,  c.  1,  stat.  25  C.  2,  c.  2,  and  stat.  16  G.  2,  c.  30,  are 
repealed,  so  far  as  the  tests  are  concerned,  and  another  test  is  substituted: 
but  the  officer  is  not  less  an  officer  de  facto  than  before.  The  latter 
indemnity  acts,  however,  prevent  him  from  even  being  removable.(c)  It 
may  be  assumed  that  such  acts  will  pass  annually;  though  that  is  not 
necessary  for  the  prosecutor's  argument.  Indeed  it  may  be  contended 
that,  as  the  prosecutor  had  once  taken  the  oaths  and  made  the  declara- 
tion, while  holding  an  annual  office,  that  would  cover  any  length  of  time 
to  which  his  office  might  afterwards  be  extended. 

Kelly ^  control.  First,  the  prosecutor  has  never  been  in  the  posses- 
sion of  his  office  de  jure.  His  first  taking  the  oaths  and  making 
the  declaration  cannot  apply  to  his  subsequent  election.  [Lord  Den- 
man,  C.  J.  The  case  cannot  turn  on  that.(d)]  The  provisions  of 
stat.  5  G.  1,  c.  6,  are  inapplicable  to  stat.  9  G.  4,  c.  17.  8ect.  2  of  the 
latter  act  requires  the  declaration  to  be  made  before  or  on  admission ; 
and  sect.  4  makes  the  election  "  void"  on  default ;  and,  in  that  case,  *'  it 
shall  not  be  lawful  for  such  person  to  do  any  act  in  the  execution  of 
the  office."     Regina  v.  Humpheryy  10  A.  &  E.  335,  shows  that  the 

(a)  The  demurrer  assigned  special  causes,  which  were  not  noticed  in  the  argument  or 
judgments. 

(6)  The  indemnity  act  in  force  at  the  time  of  Mr.  Harris's  remova]  was  6  &  6  W.  4, 
0.  11,  partly  set  out  in  Regina  y.  Humphrey,  10  A.  &  £.  336,  848,  note  (a). 

(c;  JSec  Regina  ▼.  Humphrey,  10  A.  &  E.  348,  9. 

(rf)  See  Rex  ▼.  RoberU,  8  A.  &  E.  771. 
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Courts  wOl  interpret  this  literally.     It  is  evident  from  that  case  that  the 
new  test  act  is  not,  as  was  said  on  the  other  side  as  to  the  former  acts, 
a  dead  letter.     In  the  judgment  in  Regina  v.  Humphery^  10  A.  k  E. 
868,  TiKBAL,  C.  J.,  pointed  out  the  clear  intention  of  the  legislature 
that,  after  the  passing  of  stat.  9  G.  4,  c.  17,  no  one  should  exercise  a 
corporate  office  unless  he  made  and  subscribed  the  declaration  at  the 
proper  time.     The  only  answer  suggested  is,  that  indemnifying  acts 
have   continually  passed.     But  such   acts  relicTe  the   party  only  if 
he  has  taken,  or  snail  before  a  day  named  take,  the  oaths  and  decla- 
ration.    [Lord  Denman,  C.  J.     They  have  varied  very  much  in  their 
enactments.]    It  is  not  contended  that  any  act,  here  applicable,  relieves 
on  any  other  terms  ;  and  the  prosecutor,  not  having  complied  with  those 
terms,  is  in  the  same  situation  as  if  no  indemnity  act  had  ever  passed. 
He  may,  indeed,  have  been  prevented  from  complying  by  the  circum- 
stance of  his  removal  before  the  day  named ;  but  that  furnishes  no 
answer.     Secondly,  it  is  contended,  on  the  other  side,  that  it  is  suf- 
ficient for  him  to  have  been  officer  de  facto.     Stat.  9  G.  4,  c.  17,  s.  4, 
makes  the  election  '^  void ;"  and  it  cannot  be  held  that  a  mere  usurper  is 
a  party  entitled  to  compensation  within  the  words  "  officer  of  any  bo- 
rough,'' in  sect  66  of  stat.  5  &  6  W.  4,  c.  76.    In  the  case  of  conflict- 
ing claims  under  an  election,  would  the  Court,  as  a  matter  of  course, 
decide  that  compensation  was  to  be  given  to  whichever  of  the  disputants 
first  got  possession  of  the  corporation  papers  7    The  prosecutor,  by  stat. 
9  G.  4,  c.  17,  s.  4,  could  not  lawfully  "  do  any  act  in  the  execution  of 
the  office."     How  then  can  he'be  entitled  to  claim  compensation  in  re- 
spect merely  of  such  execution  ?     He  could  not  even  have  recovered  his 
salary,  if  he  had  not  been  removed.     The  words  of  sect.  66  of  stat.  5  k 
6,  Vf.  4,  c.  76,  "  regard  being  had  to  the  manner  of  his  appointment  to 
the  said  office,  and  his  term  or  interest  therein,''  show  that  a  party  must 
have  more  than  a  mere  unlawful  occupation.     All  that  was  decided  in 
Rex  v.  The  Mayor j  ^c,  of  BridgewateTf  6  A.  &  E.  339,  was,  that  the 
Court  would  put  a  liberal  interpretation  on  this  section  so  far  as  re- 
garded the  nature  of  the  office  itself.     And  in  Rex  v.  The  Corporation 
of  JPoole^  7  A.  &  E.  730,  the  Court  inclined  to  a  limited  rather  than  a 
large  construction. 

Sir  W.  W.  FoUeU,  in  reply.  Rex  v.  Parry,  14  East,  549,  shows 
that  a  party,  on  complying  with  the  indemnity  act,  is  as  if  he  had  been 
in  oflSce  from  the  first.  The  prosecutor,  therefore,  at  the  time  when 
he  was  removed,  had  an  office  for  life,  the  title  to  which  he  might  per- 
fect by  taking  a  particular  step.  The  corporation,  by  removing  him, 
prevented  him  from  taking  the  step.  In  Rex  v.  The  Corporation  of 
Poole,  7  A.  &;  E.  730,  the  claimant  was  removed,  not  by  the  corpo- 
ration, but  by  the  trustees ;  and  that  was  the  ground  of  decision. 

Lord  Denman,  C.  J.  The  statute  5  &  6  W.  4,  c.  76,  ss.  58,  65,  gave 
to  the  council,  under  the  new  corporation  system,  power  to  displace  ex- 
isting officers  and  appoint  others.  It  was  probably  considered  that  the 
existing  officers  might  not  be  acceptable  to,  or  not  willing  to  co-operate 
with,  a  corporation  elected  under  the  new  system.  For  this  reason  the 
power  to  remove  was  granted  even  in  cases  where  the  party  removed  had 
not  misconducted  himself.  But  then  it  was  thought  just  that  compen- 
sation should  be  given  to  parties  removed  from  offices  which,  before  the 
itatote,  they  could  not  have  been  removed  from  except  for  misconduct. 
The  question  here  is,  whether  compensation  is  due  to  a  party  removed 
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who  held  an  office  irithottt  complying  Vith  stut.  9  6.  4,  e.  17.  It  k 
said  that  he  did  not  hold  to  any  effectual  pnrpoee,  because  sect.  4  of  the 
last-mentioned  statute  makes  the  acts  done  bj  him  unlawful.  One 
answer  given  to  this  is,  that  there  was  another  statute  in  operation  at 
the  time  of  his  removal)  under  which  he  might  perfect  his  title  as  from 
the  commencement!  Certainly  the  qualification  which  the  indemnity 
act  gives  is  somewhat  singulai*.  It  would  be  thought  strange  if  we  found) 
in  the  same  statute^  first  a  provision  making  an  election  void  unless » 
certain  act  were  performed  at  a  particular  time,  and  then  another  pith 
vision  making  the  election  perfect  from  the  first  if  the  act  were  per- 
formed at  some  later  time.  The  statutes,  however,  did  coexist.  The 
prosecutor,  therefore,  had  a  certain  time  within  which  he  could  perfect 
his  title ;  but  the  corporation  prevented  him  from  doing  so,  by  remoying 
him.  I  decide,  however,  upon  the  ground  that,  notwithstanding  the  en- 
actment, in  Stat.  9  G.  4,  c.  17^  which  declares  the  election  ^*  void,"  it  is 
clear  that  the  prosecutor  could  not  have  been  removed  without  a  quo 
warranto.  In  the  former  acts  similur  words  are  usedi  to  which  effect 
could  be  given  only  by  quo  warranto.  It  could  not  be  denied  that  s 
person  disqualified  under  those  acts  was  an  officer  until  he  Was  so  r^ 
moved.  So,  here,  we  must  hold  that  the  prosecutor  Was  an  officer  de 
facto,  and,  as  between  him  and  the  corporation,  de  jure,  having  an  op^ 
portunity  to  make  the  declaration.  For,  however  doubtful  it  maj  he 
whether  he  could  have  maintained  his  office  if  legal  proceedings  had  been 
instituted  against  him,  still  he  held  the  office  until  removed. 

LiTTLBBALE,  J.  The  return  does  not  deny  that  the  prosecutor  wtf 
removed  under  stat.  5  &  6  W.  4,  c.  76  ;  but  it  is  said  that  he  was  not 
then  an  officer,  because  his  election  was  void  under  stat*  9  6.  4,  c.  17^ 
by  his  not  making  the  declaration.  But  the  question  is  whether,  under 
Stat.  5  &;  6  W.  4,  c.  76,  s.  66,  it  is  necessary  that  a  party  should  hold 
the  office  rightfully.  Under  the  former  test  acts,  where  the  words  arc 
like  those  in  stat.  9  G.  4,  c.  17,  a  party  was  in  possession  till  removed 
by  proper  course ;  and  I  think  that  would  be  so  here,  whatever  the  effect 
of  the  removal  might  be.  But,  at  all  events,  a  party  cannot  be  removed 
by  merely  being  told  that  he  is  out  of  office.  I  apprehend  that  the  cor- 
poration, if  they  had  discovered  the  defect,  might  have  given  the  prose- 
cutor notice  to  make  the  declflO'ation,  and,  upon  his  not  complying,  might 
have  summoned^  him  before  themselves,  and  have  removed  him ;  but 
nothing  of  this  sort  was  done.  The  corporation  removed  him,  under  the 
powers  of  the  Municipal  Corporation  Act,  when  he  was  partially  in  the 
receipt  of  the  profits  of  the  office,  not  having  been  removed  either  by 
quo  warranto,  or  by  the  corporation  for  not  making  the  declaration. 

Williams,  J.  The  question  is  a  very  narrow  one,  namely,  whether 
the  prosecutor  was  an  officer  within  the  meaning  of  sect.  66  of  stat  5  k 
6  W.  4,  c.  76.  I  think  he  was.  He  was  elected  by  the  corporation, 
and  was  in  full  perception  of  the  profits  until  the  corporation  removed 
him  :  he  was  therefore  in  actual  possession ;  and,  had  be  not  been  re- 
moved, he  might  have  cured  the  objection  to  his  title. 

Coleridge,  J.  In  my  view  of  this  case,  the  prosecutor  is  entitled  to 
judgment,  without  taking  the  indemnity  act  into  consideration.  He  was 
duly  appointed,  entered,  and  received  the  profits  until  the  time  of  his 
removal.  He  neglected  to  make  the  declaration  prescribed  by  9  G.  4, 
c.  71,  and  therefore  was  in  possession  by  a  defeasible  title.  He  might 
have  made  the  title  indefeasible  under  the  indemnity  act ;  but  I  do  not 
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rely  upon  tbat.  Suppose  the  corporation  had  not  interfered :  could  you 
have  said  that  he  was  not  an  officer  at  all  ?  Sect.  4  of  stat.  9  G.  4,  c. 
17,  says  that  the  election  shall  be  "void;"  but  was  he  not  holding  office 
in  fact  ?  I  think  he  held  it,  defeasible  only  by  quo  warranto.  That 
would  clearly  have  been  so  under  the  former  test  acts,  where  the  words 
are  equally  strcMig.  In  Begma  v.  Humpheryy  10  A.  &  E.  335,  the  party 
was  never  admitted :  he  was  stopped  on  the  threshold ;  and  the  Court 
of  Exchequer  Chamber  decided  that  that  was  right.  Here,  if  the  pro- 
secutor was  in  possession,  though  holding  by  a  defeasible  title,  he  was 
within  sect.  66  of  stat  5  &  6  W.  4,  c.  76.  I  do  not  think  the  act  meant 
to  require  an  examination  into  titles :  it  is  enough  that  a  party  should 
be  holding.office  and  performing  the  duties* 

Peremptory  mandamus  awarded.(a) 

(a)  See  In  the  matter  of  ffarritf  6  A.  &  £.  475,  where  the  court  refused  to  grant  a  quo 
wairanto  agaiuBt  Mr.  Harris  after  his  remoyal,  for  the  purpose  of  trjing  his  title. 


PIGEON  and  Another  against  OSBORN.— p.  715. 

Asrarapsit  for  goods  sold  and  deHyered.  Plea,  that  the  goods  were,  with  the  knowledge, 
privitj,  and  consent  of  plaintiffs,  sold  and  delivered  to  defendant  by  H.,  being  then  the 
fictor  of  plaintiffs,  in  H.'s  name  as  the  owner,  and  as  his  own  goods,  defendant  not 
knowing  that  plaintiffs  were  interested :  set-off  of  a  debt  due  from  H.  Replication, 
that  the  goods  were  not,  with  the  knowledge,  privy,  or  consent  of  plaintiffs,  sold  and 
dsIiTered  to  defendant  by  H.  in  his,  H.'s,  name  as  tiie  owner,  and  as  his  own  goods,  in 
manner  and  form,  &c. 

Seid  a  good  replication ;  and  a  demurrer  on  the  ground  that  it  invoWed  a  negative  preg- 
nant was  set  aside  as  frivolous. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  that  the  goods  were, 
with  the  knowledge,  privity,  and  consent  of  the  plaintifis,  sold  and  de- 
livered to  defendant  by  William  Hood,  being  then  the  agent  and  factor 
<if  plaintiff,  in  his  the  said  W.  Hood's  own  name  as  the  true  and  sole 
owner  thereof,  and  as  and  for  his  the  said  W.  H.'s  own  proper  goods, 
and  that  plainti&  did  not  appear,  nor  were  they  known  by  defendant,  at 
Mr  before  the  time  of  the  said  sale  or  delivery  of  the  said  goods  to^  de- 
fendant, as  the  proprietors  of  the  same,  or  that  they  the  plaintifis  were 
in  anywise  interested  therein :  and  that  defendant  then  bought  and  ac- 
cepted and  received  the  said  goods  of  Mid  from  the  said  W.  H.  as  the 
proper  goods  of  him  W.  H^  and  that  credit  for  the  said  ffoods  was  then 
given  by  W.  H.  to  defendant.  Set-off  of  a  debt  alleged  to  have  been, 
at  the  time,  &;c.,  and  to  be,  due  from  Hood  to  defendant.     Verification. 

Replication,  that  the  goods  were  not,  with  the  knowledge,  privity,  or 
consent  of  the  plainti&,  sold  and  delivered  to  defendant  by  the  said  W. 
Hood  in  his  the  said  W.  H.'s  name  as  the  true  and  sole  owner  thereof, 
and  as  and  for  his  the  said  W.  H.'s  own  proper  goods,  in  manner  and 
form,  &c.     Conclusion  to  the  country. 

Demurrer,  assigning  for  causes,  "that  the  traverse,  in  the  said  repli- 
cation, of  the  allegation,  in  the  said  plea,  that  the  goods  in  that  plea 
mentioned  were  sold  and  delivered  with  the  knowledge,  privity,  or  consent 
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of  the  plaintiffs  to  the  defendants  by  the  said  W.  Hood  in  his  the  said 
W.  H.'s  name  as  the  true  and  sole  owner  thereof,  and  as  and  for  his  the 
said  W.  H/s  own  proper  goods,  amounts  to  a  negative  pregnant  in  this, 
to  wit,  that  such  form  of  traverse  imports  that  there  was  a  sale  and  de- 
livery of  the  goods  in  that  plea  mentioned  to  defendant  by  the  said  W. 
H.  in  his  the  said  W.  H.'s  name  as  the  true  and  sole  owner  thereof,  and 
as  and  for  his  the  said  W.  H.'s  own  proper  goods  ;  and  also  for  that  the 
said  replication  is  ambiguous,  and  is  not,  as  it  ought  to  be,  confined  to 
one  certain  point ;  and  also  for  that  the  said  replication  leaves  it  in 
doubt  whether  the  plaintiffs  mean  to  deny  that  the  goods  in  that  plea 
mentioned,  although  sold  and  delivered  to  the  defendant  by  the  sud  W. 
H.  in  his  the  said  W.  H.'s  name  as  the  true  and  sole  owner  thereof,  and 
as  and  for  his  the  said  W.  H.'s  own  proper  goods,  were  so  sold  and  de- 
livered with  the  knowledge,  privity,  or  consent  of  the  plaintiffs,  or  whether 
the  plaintiffs  mean  to  den^  that  the  said  goods  were  sold  or  delivered  to 
the  defendant  by  the  said  W.  H. :  and  so  the  said  defendant  cannot 
tell  on  which  of  the  said  several  aforesaid  matters  to  join  issue  with  the 
plaintiffs.  / 

On  summons,  and  argument  at  chambers,  CoLBRn>0B,  J.,  ordered  the 
demurrer  to  be  set  aside  as  frivolous. 

Chamock  now  moved  that  the  order  should  be  rescinded,  the  repUca- 
tion  being  bad  on  the  ground  stated  in  the  demurrer.  [Lord  Dbnman, 
G.  J.  Of  what  affirmative  is  the  traverse  pregnant  ?  What  issue  are 
you  afraid  of?  Littledale,  J.  The  replication  denies  the  whole  mat- 
ter of  the  plea.]  The  objection  is  the  same  as  where  it  was  pleaded  that 
plaintiff's  daughter  licensed  defendant  to  enter  plaintiff's  house  (which 
was  the  trespass  complained  of),  %pd  that  defendant  entered  by  such 
license ;  and  the  replication  was,  that  defendant  did  not  enter  by  her 
license  ;  Myn  v.  Cfcfe,  Cro.  Jac.  87.  He  also  referred  to  Yearb.  rasch. 
28  H.  6,  7  A.  pL  7 ;  Yearb.  Mich.  5  H.  7,  9  A.  pi.  21.{a) 

Lord  Dbnman,  C.  J.  I  think  this  was  a  frivolous  aemurrer.  The 
defendant  could  not  possibly  be  misled  by  the  issue  tendered. 

Littledale,  J.  The  replication  is  quite  right.  The  plea  alleges  that 
the  goods  were  sold  to  the  defendant  by  Hood,  the  plaintiff's  factor,  in 
his  own  name  and  as  his  own  goods,  with  the  knowledge,  privity,  and 
consent  of  the  plaintifis.  The  former  part  of  this  allegation  would  haye 
been  no  defence  without  the  latter.  The  plaintiff  had  to  deny  the  whole : 
and  how  was  he  to  do  so  ?  He  might  have  said  that  the  goods  were  soUi 
and  delivered  by  Hood  in  his  own  name  and  as  his  own  goods,  without 
this  that  Hood  so  sold  and  delivered  them  with  the  knowledge,  privity, 
or  consent  of  the  plaintiffs.  In  that  there  would  have  been  no  negative 
pregnant ;  and  the  present  replication  is  in  effect  the  same.  Li  which- 
ever form  the  replication  had  been  shaped,  the  whole  matter  now  replied 
must  equally  have  been  proved. 

Williams,  J.,  concurred. 

GoLERiDas,  J.  The  allegation  is  entire.  The  plaintiff  says,  ''I  deny 
that  the  sale  and  delivery  took  place  in  that  manner  with  my  privity.*' 

Bule  refu8ed.(i) 

(a)  See  Stephen  on  Pleading,  Appendix,  p.  xo.,  note  65,  4th  ed. ;  6  Bao.  Ahr.  809 
Plea*  and  PUadingt,  (L)  6,  7th  ed. 

(6)  The  whole  of  the  plea  oould  no\,  in  this  case,  have  been  properly  crayersed  by  a 
replication  de  ir^uriA,  the  set-off  being  matter  of  discharge,  not  excuse.  SaUer  t.  Pttr- 
^Aett,  1  A.  &  E.  N.  S.  209. 

(In  the  marginal  note  to  that  case  (p.  197),  last  line  bat  one,  for  "exenae*  read  ^*dis- 
eharge.") 
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The  QUEEN  against  HOW  and  Others.— p.  718. 
This  case  is  reported  11  A.  k  E.  159. 


The  QUEEN  against  HEDGES.— p.  718. 
This  case  is  reported  11  A.  k  E.  163. 


HEARNE,  Clerk,  against  STOWELL,  Clerk.— p.  719. 

Id  case  for  libel,  the  dectaratioti  stated  that  plaintiff  was  a  Roman  Catholic  priest,  and 
priest  of  a  chapel  named,  and  that  defendant,  intending  to  injure  him  in  his  said 
offices,  pablished  of  him,  in  those  offices,  a  libel,  which  was  set  ouu  The  alleged 
libel  contained  an  account  of  a  Roman  Catholic  having  been  seen  performing  a  pe- 
nance, which  was  suggested  to  be  of  a  degrading  kind,  and  added  that  the  party  per- 
formiiig  the  penance  said  that  his  priest  would  not  administer  the  sacrament  to  him 
till  be  had  performed  it,  an4  that  his  priest  was  the  plaintiff.  The  declaration  ai:!io  set 
forth  certain  comments  of  the  defendant,  accompanying  the  publication,  and  in  which 
the  Roman  Catholic  discipline  was  attacked.  The  libel  was  not  otherwise  connected 
with  plaintiff;  nor  were  there  any  allegations  showing  how  the  enjoining  of  such  a 
penance  would  affect  the  character  of  a  Roman  Catholic  priest.  Judgment  arrested, 
the  Court  holding  that  the  publication  was  not,  on  the  face  of  it,  libellous,  and  refus- 
ing, even  upon  the  absumption  that  plaintiff  was  charged  with  imposing  the  penance, 
to  intend  that  the  jury  had  evidence  before  them  of  any  injury  to  plaintiff  which  the 
declaration  did  not  show,  though  some  evidence  to  that  purpose  was  in  fact  given. 

Held  that,  if  the  publication  had  been  libellous,  it  would  not  have  been  justifiable  on  the 
ground  that  it  was  promulgated  at  a  public  meeting  called  to  petition  parliament 
against  making  a  grant  in  support  of  a  Roman  Catholic  college. 

Case  for  libel.  The  inducement  to  the  first  count  stated  that  the  plaintiff 
was  a  clergyman*  and  priest  of  the  Roman  Catholic  religion,  and  held  the 
office  of  senior  clergyman  at  St.  Patrick's  chapel,  Manchester,  being  a  chapel 
duly  certified  and  recorded  for  the  celebration  of  the  services  of  the  said 
Roman  Catholic  Religion,  and  had  used  and  exercised  his  said  office  of 
clergyman,  &c.,  and  his  said  office  of  senior  clergyman,  &c.,  with  propriety 
and  rehgious  demeanour,  (with  the  other  usual  inducements.)  The  declara- 
tion then  charged  that  defendant,  well  knowing,  &c.,  contriving,  &c.,  to 
injure  plaintiff  in  his  good  name,  &c.,  and  to  injure,  oppress,  and  awrieve 
him  in  his  said  offices  and  calling  of  clergyman  and  priest  of  the  said  Roman 
Catholic  religion  and  clergyman  of  the  chapel  aforesaid,  and  to  hinder  him 
m  the  dischai^  of  his  duties  in  his  said  offices,  and  to  vex,  harass^  and  op- 
pre<^him  as  such  clergyman  and  priest  of  his  said  religion,  and  as  such 
der£*yman  of  the  said  chapel,  heretofore,  to  wit  on,  &c.,  wilfully,  falsely,  and 
maliciously,  did  publish  of  and  concerning  plaintiff,  and  of  and  concerning 
plaintiff  in  his  said  offices  of  clergyman  and  priest  of  the  said  religion  and 
of  the  said  chapel,  in  the  presence  of,  &c.,  a  certain  false,  scandalous,  ma- 
licious, and  defamatory  libel,  in  a  certain  paper  or  document  which  de- 
fendant then  declared  and  stated  he  then  held  in  his  hands  and  then  stated 
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and  declared  was  subscribed  by  three  of  the  policemen  of  Manchestc  r,  one 
of  whom  the  defendant  stated  was  not  a  policeman  at  that  moiaent,  but  that 
he  was  so  at  the  time  he  (meaning  the  said  poUceman)  furnished  the  said 
document  or  paper,  containing,  amongst  other  things,  the  false,  scaiKiatous, 
and  malicious  words  following,  of  and  concerning  plaintiff  as  such  clerg)- 
man  and  priest  of  the  said  religion,  and  of  and  concerning  plaintiff  as  such 
clergyman  of  the  said  chapel ;  which  said  words  defendant  then,  in  the  pre- 
sence, &c.,  read  aloud  from  the  said  document  or  paper,  of  and  concerning 
plaintiff  as  such  clergyman  and  priest  aforesaid  of  the  said  religion  and  of 
the  said  chapel.  The  declaration  then  set  out  the  alleged  libel,  with  innu- 
endoes. Such  of  the  innuendoes  only  as  are  necessary  for  rendering  the 
case  intelligible  are  here  set  out.     The  libel  charged  was  as  follows : 

A  dyer,  going  to  his  work,  asked  me  (thereby  meaning  a  certain  polici* 
officer,  to  wit  one  of  the  said  three  policemen)  if  I  had  seen  a  man  walkinjj 
on  his  hands  and  knees,  the  last  two  nights.  I  said  that  I  had  not,  but  that 
I  had  seen  him  doing  it  (thereby  meaning,  walking  in  manner  aforesaid)  the 
last  two  mornings ;  and  that  I  at  first  thought  he  was  making  his  escape,  or 
concealing  himself,  from  some  pursuers,  but  that  I  subsev^uently  took  him 
for  a  cripple.  In  about  ten  minutes  after  this  the  dupe  (thereby  meaning  the 
said  man)  made  his  appearance,  crawling  with  his  hands  and  knees  on  the 
roughest  part  of  the  pavement,  (meaning  the  pavement  of  and  in  a  certain 
public  highway.)  I  then  resolved  to  sa'isfy  myself;  when  I  elicited  the  fol- 
lowing answers  from  him.  I  asked  him,  "  What  are  you  doing  all  that 
about?"  "  It  is  penance  for  ray  sins."  "  Could  you  not  atone  for  your 
sins  without  doing  that  ?"  "  No."  "  Why  ?"  "  Because  the  priest  (thereby 
meaning  tiie  plaintiff)  will  not  administer  the  sacrament  to  me  rill  I  have 
done  it."  "  How  long  have  you  done  it  ?"  "  Four  days."  "  How  many 
days  more  will  it  take  before  you  finish  ?"  "  I  cannot  tell."  "  But  when 
will  you  go  to  your  priest  (thereby  meaning  the  plaintiff)  to  know?" 
"  When  I  have  done  it  (thereby  meaning  the  walking  in  manner  aforesaid) 
nine  days  more,  I  shall  go."  "  How  many  hours  do  you  do  it  (thereby 
meaning  the  walking  in  manner  aforesaid)  each  day?"  "Four  hours. 
"At  one  time?"  "No:  two  in  the  morning,  and  two  at  night."  "Do 
you  work  at  any  thing  ?"  "  I  work  in  a  factory."  "  Who  is  your  priest?" 
"  Mr.  Heame,"  (thereby  meaning  the  plaintiff.)  "  What  chapel  do  you  ^ 
to  ?"  "  St.  Patrick's,"  (thereby  meaning  the  aforesaid  chapel.)  "  What  is 
your  name?"  "John  O'Hare."  "You  had  better  come  on  the  path,  or 
go  into  that  field,  where  it  will  be  softer  and  easy  for  you."  "  Oh  no!  That 
will  not  be  doing  penance."  We  (thereby  meaning  the  said  officer,  and  a 
certain  other  police  officer,  two  of  the  said  three  policemen  aforesaid)  now 
looked  at  his  knees,  which  were  much  lacerated.  We  expostulated  with 
him :  but  it  was  of  no  avail ;  he  said  he  was  a  very  creat  sinner.  We 
insisted  on  his  desisting ;  but  he  resisted  violently,  took  the  sei^ant's  stick 
from  him,  and  laid  on  us  with  it  furiously.  It  was  with  great  difficulty  that 
we  succeeded  in  subduing  him ;  when  I  deprived  him  of  his  beads,  his  cru- 
cifix, and  the  Garden  of  the  Soul,  which  are  now  at  the  police  station. 

By  means  of  the  committing  of -which,  &c.,  the  plaintiff  has  been  and  is 
gready  injured  in  his  good  name,  &c.,  and  in  his  said  office  of  such  cler^- 
man  and  priest  as  aforesaid,  and  such  clergyman  of  the  chapel  aforesaid, 
and  in  the  respect  and  attention  formerly  paid  to  him,  &c. 

The  second  count,  afler  an  inducement  similar  to  that  in  the  first,  and  a 
similar  charge  of  intention,  alleged  the  speaking  of  the  following  words,  of, 
&c.  (as  in  the  first  count.) 
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I  (thereby  meaning  the  defendant)  will  just  give  you  (thereby  meaning 
the  aforesaid  subjects  of  this  kingdom)  a  specimen  of  what  these  priests 
(thereby  meaning  the  priests  of  the  Roman  Catholic  religion)  indoctrinated 
at  Maynooth,  (thereby  meaning  the  Roman  Catholic  college  at  Maynooth,  at 
which  college  he  the  plaintiff  was  educated,)  teaching  these  poor  creatures 
(tliereby  meaning  the  Roman  Catholics  attending  the  said  priests,)  in  refer- 
ence to  the  way  of  salvation ;  how  they  (thereby  meaning  the  said  priests) 
grind  them  (thereby  meaning  the  said  Roman  Catholics)  down,  and  debase 
them  almost  as  low  as  tlie  beast  that  perisheth.  The  circumstance  which  I  am 
going  to  relate  did  not  occur  in  Ireland,  in  the  darkness  of  popery  there, 
but  here  in  Manchester,  in  the  midst  of  all  our  daylight.  You  will  perhaps 
not  believe  it ;  but  the  witnesses  are  prepared  to  come  forward  and  prove 
the  fact,  or  I  would  not  give  it  to  you.  I  will  not  mention  their  (thereby 
meaning  the  said  witnesses')  names,  lest  it  should  expose  them  to  persecu- 
tion :  but,  if  the  papists  choose  to  come  forward  and  demand  the  evidence, 
ttiat  evidence  is  forthcoming.  I  bear  in  my  hand,  then,  a  document  sub- 
scribed by  three  of  the  policemen  of  Manchester.  One  is  not  a  policeman  at 
the  present  moment ;  but  he  was  at  the  time  that  he  furnished  this  document. 
He  states  (meaning  thereby  that  he  the  defendant  was  reading  from, 
or  referring  to,  the  said  document  for  a  statement  to  that  effect)  that  he  was 
a  policeman  then ;  his  beat  was  in  Smedley  Lane ;  and  that,  one  morning, 
a  fortnight  from  that  period,  a  dyer,  &c.  The  count  then  went  on  like  the 
first  count,  except  that  it  inserted  some  of  the  defendant's  remarks. 

Between  the  passage  in  the  alleged  document  ending  with  "  penance  for 
my  sins,"  and  that  commencing  with  "  could  you* not  atone"  (ant6,  p.  169, 
line  24,)  the  second  count  inserted  the  following. 

I  (thereby  meaning  the  defendant)  am  more  disposed  to  weep  than  to 
laugh,  my  dear  friends,  (thereby  meaning  the  said  good  and  worthy  subjects 
in  whose  presence  the  defendant  was  speaking.)  For,  allow  me  to  say,  I 
lament  that  a  man  should  think  that  he  is  saving  his  sou>,  and  suffering  the 
work  of  the  Lamb  of  God,  by  thus  degrading  himself  under  the  ban  of  a 
popish  priest.     I  say  I  deeply  lament  it. 

After  the  w^ords  "  work  in  a  factory,"  and  before  the  words  "  Who  is 
your  priest?"  (p.  169,  line  34,)  the  second  count  inserted  the  following. 

Poor  fellow!  Working  in  a  factory  for  twelve  hours  a  day,  and  then 
dragging  on  his  hands  and  knees  over  the  rough  stones  for  four  hours  a  day 
more!  The  priest  (tliereby  meaning  th^  plaintiff)  should  have  taken  his 
place  and  done  it  for  him. 

And,  at  the  end  of  the  alleged  document,  the  second  count  added  the 
words  following. 

TTie  undersigned  two  constables  (thereby  meaning  divers,  to  wit,  two,  of 
the  said  officers)  are  ready  to  give  testimony  of  this.  Now,  my  friends,  is  that 
ai)  education  (thereby  meaning  the  education  at  the  aforesaid  Roman  Catholic 
^lege,  at  which  plaintiff  was  educated)  which  a  Protestant  British  govern- 
ment is  authorized  in  supporting  for  a  free  bom  people  like  the  English 
people  ?  Are  we  warranted  in  paying  our  money  to  educate  priests,  thus  to 
^nd  down  into  the  dust  their  fellow  subjects  ?  (meaning  thereby  that  the 
plaintiff,  then  being  a  clergyman  and  priest  as  aforesaid,  had  ground  down 
into  the  dust  the  said  man,  one  of  his  fellow  subjects.)  Did  you  ever  hear 
of  a  Protestant  minister  thus  lording  it  over  God's  heritage,  and  debasing 
and  degrading  his  flock  ? 

By  means,  fltc.  (as  in  the  first  count,  with  the  ordinary  allegations  of 
genoal  damage.) 
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Plea :  Not  guilty.     Issue  thereon. 

On  the  trid,  before  Rolfe,  B.,  at  the  last  Liverpool  assizes,  it  appeared 
that  the  remarks  were  made  and  the  documents  read  by  the  defendant  at  a 
public  meeting  called  for  the  purpose  of  petitioning  parliament  against  the 
grant  to  the  Roman  Catholic  college  at  Maynooth.  The  defendant's  counsel 
contended  that,  as  the  object  of  the  meeting  was  legal,  and  the  matter  com- 
plained of  pertinent  to  the  occasion,  malice  was  disproved.  Evidence  was 
also  given  by  the  plaintiff  to  show  that  the  practice  described  in  the  alleged 
libel  was  inconsistent  with  the  discipline  of  the  Roman  Catholic  church,  and 
would  subject  the  plaintiff  to  censure  from  his  superiors.  The  learned 
judge  told  the  jury  tiiat  the  occasion  did  not  negative  malice ;  and  directed 
them  to  find  for  the  plaintiff  if  they  thought  the  matter  libellous.  Verdict 
for  plaintiff.     In  this  term,  {a) 

Cresswell  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
occasion  on  which  the  words  were  spoken  was  of  a  nature  which  showed 
that  there  could  be  no  malice.  The  object  was  to  enforce  the  objections  to 
the  Roman  Catholic  religion ;  and  this  was  legitimately  done  by  bringing 
forward  a  case  in  which  it  was  proposed  to  show  that  the  principles  of  that 
church  had  led  to  abuses.  Malice  is  the  gist  of  the  action ;  and  the  occa- 
sion is  material  to  the  question  of  malice,  though  extrinsic  evidence  of  the 
truth  be  inadmissible ;  Bui.  N.  P.  8 ;  Smith  v.  Richardson^  WiUes,  20.  In 
Greenwood  v.  Prist (b)  a  false  charge  of  perjury  was  held  not  to  be  action- 
able, because  it  was  made  by  way  of  illustration  in  the  course  of  a  sermon. 
The  jur^  ought,  at  least,  to  have  been  asked  Whether  they  considered  the 
publication  malicious.  [Lord  Denman,  C.  J.  Do  you  contend  that  I  am 
justified  in  illustrating  an  argument  by  making  a  charge  against  a  third  party? 
Is  Greenwood  v.  Prist  good  law  now?]  It  is  consistent  with  the  doctrine 
laid  down  in  Rex  v.  Creevey^  1 M.  &  S.  273.(c)  There  it  was  held  that  a  defo- 
matory  speech  in  parliament  was  justified  by  the  occasion,  though,  as  to  a 
publication  of  the  jspeech,  the  opinion  of  the  jury  was  taken  on  the  question 
whether  the  occasion  negatived  malice.  In  Rex  v.  Harvey^  2  B.  &  C.  257, 
264,  265,  (9  E.  C.  L.  R.  78,)  that  case  was  cited  as  good  law  bv  Bayley, 
J.  The  rule  now  is,  that  the  onus  of  disproving  malice  lies  on  the  defend- 
ant, if  the  imputation  be  injurious :  but  here  tiie  occasion  furnished  such 
disproof.  [LiTTLEDALE,  J.,  referred  to  Martin  v.  Strongs  5  A.  &  E.  535,  (31 
E.  C.  L.  R.  391.)  (rf)]  A  question  similar  to  the  present  was  discussed  in 
Godson  V.  Homey  1  B.  &  B.  7,  (5  E.  C.  L.  R.  3.)  But,  further,  the  learned 
judge  should  have  told  the  jury  that  this  was  not  a  libel. 

He  also  moved  an  arrest  of  judgment,  on  the  ground  that  the  declaration 
did  not  show  a  libel. 

Per  Curiam,  You  may  take  a  rule  to  arrest  the  judgment  ;*  and  also  a 
rule  nisi  for  a  new  trial,  on  the  question  whether  the  learned  judge  ^ould 
have  told  the  jury  that  there  was  no  libel.  On  the  first  point  we  will  confer 
with  the  learned  judge. 

Cur.  adv,  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court 

We  think  the  learned  judge  was  right  in  telling  the  jury  that  the  defend- 

(a)  November  5th.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 

(6)  Cited  in  Rex  r.  >Fi7/tam«,  13  How.  St.  Tr.  1387,  and  in  Brook  Y,Monlagv€jCto. 
Jac.  01. 

(r)  See  th«-  authorities  cited  in  StockdaU  v.  Hansard,  9  A.  dc  E.  1,  97,  98 ;  (36  E.  C.  L. 
R.  13.)     Tu9on  V.  Evam,  post. 

(r/)  See  Pndmore  v.  Lawrence,  11  A.  dc  E.  380,  (89  E.  C.  L.  R.  116 ;)  Kwu  ▼.  Sbetff. 
8  M.  &;  W.  297. 
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ant  was  not  justified  by  the  circumstance,  that  the  libel  was  published  in 
the  course  of  a  bonS  fide  discussion  respecting  the  propriety  of  supporting 
the  Roman  Catholic  college.  We  consider  that  the  old  case  of  Greenwood 
V.  Prist{a)  is  not  law.  All  the  other  cases  are  perfecdy  consistent  with 
tlie  doctrine  that  the  privilege,  which  protects  a  communication,  must  result 
from  a  right  to  discuss  the  particular  matter  in  respect  of  which  the  alleged 
libel  is  published ;  nothing  else  can  be  privilege. 

Rule,  as  to  this  point,  refused. 
Afterwards,  in  Michaehnas  term,  1841,  (6) 

Sir  W,  W,  Folle'fy  Sohcitor-General,  and  Murphy y  showed  cause  against 
the  rules  obtained.  The  judgment  cannot  be  arrested  if  the  counts  be  capa- 
ble of  an  interpretation  upon  which  an  action  is  maintainable  ;  it  is  for  the 
jury  to  make  such  interpretation ;  and,  after  verdict,  such  an  inteipretation, 
if  possible,  will  be  intended:  note  (1)  to  Stennel  v.  Hoggy  1  Wms.  Saund. 
227  ;  Gardiner  v.  Williams,  2  C.  M.  &  R.  78 ;  S.  C.  5  Tyrwh.  757.  As  the 
libel  here  is  written,  the  strictness  of  construction  adopted  in  actions  for  oral 
slander  (as  in  Kelly  v.  Partington,  5  B.  &  Ad.  645,  (27  E.  C.  L.  R.  144,) ) 
xrill  not  be  applicable.  Here  it  is  not,  as  in  actions  for  slander,  necessary 
that  the  words  shoul  1  impute  a  legal  offence,  or  an  offence  calculated  to  dis- 
grace the  defendant  in  his  calling,  or  that  there  should  be  a  special  damage.  The 
imputation,  for  instance,  of  want  of  chastity  is  ground  of  action  in  the  case  of 
a  -written  libel,  but  not  of  oral  slander.  In  Ayre  v.  Craven.,  2  A.  &  E.  2, 
(29  E.  C.  L.  R.  11,)  a  declaration  for  slander  set  forth  words  imputing 
adultery  to  a  physician,  and  alleged  them  to  have  been  spoken  of  him  in  his 
profession ;  but,  as  it  did  not  appear  that  the  adultery  was  charged  to  have 
been  practised  under  circumstances  connected  with  his  professional  practice, 
judgment  was  arrested.  But,  if  that  had  been  a  written  libel,  the  action 
woiikl  have  lain.  Here  the  record  unquestionably  does  show  that  which  a 
jury  might  see  to  be  injurious  to  the  plaintiff.  The  suggestion  in  the  libel 
IS,  that  he  refused  to  administer  the  sacraments  except  upon  degrading  con- 
ditions. Not  only  is  that  an  injurious  imputation ;  but,  upon  this  record,  the 
Court  must  see  that  it  was  possible  (and,  as  a  matter  of  fact,  it  did  happen) 
that  evidence  might  be  given  proving  that  such  conduct  on  the  part  of  the 
plaintiff  would  subject  him  to  ecclesiastical  censures.  That  would  show 
that  the  publication  is  libellous :  1  Starkie  on  Libel,  126.  "  A  publication 
^thout  justification  or  lawful  excuse,  which  is  calculated  to  injure  the  repu- 
tation of  another,  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is  a  libel. 
Whether  the  particular  publication,  the  subject  of  inquiry,  is  of  that  character, 
and  would  be  likely  to  produce  that  effect,  is  a  question  upon  which  a  jury 
is  to  exercise  their  judgm^-Mit,  and  pronounce  tlieir  opinion  as  a  question  of 
fact  ;"  per  Pahke,  B.,  in  Parmiter  v.  Caupland,  6  M.  &  W.  105, 108.  The 
libel  here  is  charged  to  be  published  of  the  plaintiff  in  his  character  of  a 
Roman  Catholic  priest,  and  minister  of  a  chapeL  The  Court,  perhaps,  has 
not  judicial  knowledge  of  the  functions  of  such  a  priest;  but  they  might  be 
proved  to  th*».  jury,  in  order  to  show  the  character  and  effect  oif  the  libel. 
Such  circumstances,  if  found  on  a  special  verdict,  would  support  a  judg- 
menl  for  the  plaintiff.  Clegg  v.  Laffh,  10  Bing.  250,  (25  E.  C.  L.  R.  120,) 
shows  tliat  the  Court  will,  upon  motion  in  arrest  of  judgment,  support  a  de- 
claration where  the  innuendoes  are  such  as  a  jury  may  properly  find:  and, 

(tf)  Cilcd  in  Rex  r.  WilHama,  18  How.  St  Tr.  1387,  and  in  Brook  v.  Montague,  Cro. 
Jac.  «l. 

r#)  November  22d,  1841.  Before  Lord  Denman,  C.  J.,  Littledale,  Coleridge,  and 
W^isrhtnian,  Js. 
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even  on  demurrer,  the  Court,  without  innuendoes,  will  support  a  declaration 
charging  publication  of  a  writing  which  tends,  generally,  to  disgrace  the 
plaintifl;  Digby  v.  Thompson,  4  B.  &  Ad.  821,  (24  E.  C.  L.  R.  171.)  In 
the  latter  case.  Lord  Denman  expressed  a  reluctance  in  deciding  agabst  the 
demurrer,  on  the  ground  that,  for  want  of  distinct  innuendoes,  a  jury,  if  the 
ca^e  had  been  tiied,  would  have  been  called  upon  to  speculate  as  tothe 
meaning.  But  on  motion  in  arrest  of  judgment  the  Court  must  give  the 
fullest  effect  to  the  verdict.  The  jury  are  to  infer  the  intention  from  the  libel: 
Fishery.  Clement,  10  B.  &  C.  472,  (21  E.  C.  L.  R.  117.) 

Next,  the  judge  was  not  bound  to  tell  the  jury  his  view  of  the  pubUcation: 
Baylis  v.  Lawrence,  11  A.  &  E.  920,  (39  E.  C.  L.  R.  270.)  But,  even  if 
this  were  othen^dse,  the  defendant  cannot  now  take  the  objection ;  for  this 
was  not  demanded  on  his  part  at  the  trial,  the  defence  resting  entirely  upon 
the  occasion  of  the  publication,  and  not  upon  the  absence  of  hbellous  matter. 

Cresswell  and  W.  H,  Watson,  control.  The  judgment  must  be  arrested ; 
for  no  libel  is  shown  on  the  record.  It  is  said  5iat  the  Court,  after  verdict, 
will  intend  such  matter  to  have  been  proved  as  will  show  the  character  of  the 
publication  to  have  been  hbellous.  If  that  were  a  correct  view,  there  never 
could  be  an  arrest  of  judgment.  But  the  Court  cannot  intend  any  thing  to 
have  been  proved  which  is  not  legitimately  included  in  the  issue :  Sweets 
apple  V.  Jesse,  5  B.  &  Ad.  27,  (27  E.  C.  L.  R.  24.)  That  was,  indeed,  an 
action  for  words ;  but  the  intendment  suggested  might  as  well  be  made  in 
support  of  a  declaration  for  slander  as  of  one  for  libel.  The  declaration 
does  not  show  that  the  plaintiff  was  directly  charged  with  imposing  the  pen- 
ance ;  nor  does  it  appear  that,  if  he  had  imposed  it,  he  would  have  violated 
his  duty.  No  injury,  therefore,  is  pointed  out.  Goldstein  v.  Foss,  6  B.  &  C. 
154,  (13  E.  C.  L.  k.  128,)  (a)  shows  that  even  an  express  innuendo  is  not 
enough,  unless  the  injury  charged  to  be  intended  appear  by  the  libel  itself  and 
the  introductory  allegations.  That  case  was  decided  on  motion  in  arrest  of 
judgment.  Forbes  v.  King,  1  Dowl.  P.  C.  673,  was  a  similar  decision  on 
demurrer.  • 

The  direction  of  the  learned  judge,  also,  is  objectionable  on  these  grounds. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  following  vacation,  (November  27, 1841,)  de- 
livered the  judgment  of  the  Court. 

Two  motions  have  been  founded  on  the  same  defect  in  the  record,  that 
the  declaration  states  no  libel :  the  first  for  a  new  trial,  on  the  ground  that 
the  learned  baron  ought  to  have  directed  a  verdict  for  the  defendant  on  the 
plea  of  Not  guilty  ;  the  second  for  arresting  the  judgment. 

There  was  some  doubt  whether,  according  to  the  fair  meaning  of  the  libel, 
the  plaintiff  is  thereby  charged  with  doing  anV  thing,  or  whether  more  was 
stated  than  the  penitent's  apprehension  of  the  displeasure  of  his  priest.  This 
we  need  not  discuss ;  for  an  independent  objection  appears,  which  we  think 
must  prevail.  We  are  not  informed  by  the  declaration,  and  of  course  can 
take  no  judicial  notice,  of  the  manner  in  which  the  plaintiff's  character 
could  suffer  from  the  imputation,  being  ignorant  of  the  conduct  which  a 
Roman  Catholic  priest  ought  to  pursue  in  imposing  penance. 

It  was  contended  that  this  defect  was  cured  by  the  evidence  produced  on 
the  trial,  that  the  conduct  imputed  to  the  plaintiff  would  be  considered  by 
his  superiors  to  be  highly  indiscreet  and  improper,  would  expose  him  to  theii 
censure,  and  even  endanger  his  station  in  the  church.     But  to  tliis  it  was 

(d)  See  Gompertz  v.  Levy,  9  A.  &  E.  282,  (36  E.  p.  L.  R.  140,)  and  Unteeler  t.  ifoyaet, 
lb.  note  p  286,  (36  E.  C  L.  R.  141.) 
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properly  answered  that  no  evidence  can  cure  such  a  defect  as  ths,  apparent 
on  the  record  ;  and  indeed  that  none  was  properly  admissible  on  that  subject^ 
as  the  issue  joined  had  no  relation  to  it. 

But  the  learned  counsel  for  the  plaintiff  further  denied  that  there  was, 
after  verdict,  any  defect  on  the  record,  urging  that,  as  any  words  may  be 
used  in  a  defamatory  sense,  and  these  are  alleged  to  have  been  injurious  to 
the  plaintiff's  character,  and  the  juiy  have  found  them  to  be  so,  we  must 
now  assume  that  they  were  so.  A  clistinction  was  taken  between  libel  and 
slander,  all  questions  respecting  the  former  being  supposed  to  be  expressly 
referred  to  the  jury  by  the  libel  act,  32  G.  3,  c.  60.  From  this  considera- 
tion was  deduced  an  argument  that  the  Court  has  no  power  to  arrest  the 
judgment  in  actions  for  libel,  because  they  are  wholly  removed  by  the  act 
from  the  cognisance  of  the  Court,  and  exclusively  submitted  as  matters  of 
&ct  to  the  juiy. 

From  these  propositions  we  must  express  our  dissent.  It  is  not  enough, 
to  entitle  a  plaintiff  to  judgment,  that  he  should  charge  malicious  motives 
and  a  calumnious  tendency :  he  must  also  show  that  there  is  a  libel.  The 
words  composing  it  may  naturally  convey  such  a  meaning ;  and  even  the 
most  innocent  may  possibly  deserve  that  name,  because  they  may  in  them- 
selves have  been  used  and  understood  with  that  intent,  and  in  that  sense. 
But,  in  such  case,  the  iacts  and  circumstances  that  give  a  sting  to  a  publica- 
tion apparently  innoxious  ought  to  be  brought  to  our  notice ;  for  we  could 
not  possibly  direct  judgment,  either  in  an  indictment  or  an  action,  against  a 
libeller,  without  seeing  that  a  libel  has  been  published  by  him.  The  conse- 
quence of  a  contrary  doctrine  would  be  inevitably  this,  that  any  words 
-whatever,  whether  sensible  or  otherwise,  whether  conveying  any  kind  of 
imputation  or  not,  and  stripped  of  all  explanation,  would  support  a  charge 
of  libel,  if  only  accompanied  with  general  complaints  of  the  mtent  to  injure 
character. 

Several  cases  are  opposed  to  this  notion.  We  need  refer  to  no  other  than 
the  well  considered  case  of  Goldstein  v.  Foss^  6  B.  &.  C.  154,  (13  E.  C.  L. 
R.  128,)  as  fully  sustaining  the  defendant's  argument  on  both  points.  The 
judgment  was  arrested  there  for  a  similar  defect. 

We  were  desirous  of  considering  whether  the  defendant  was  entitled  to 
m  new  trial  because  the  learned  judge  ought  to  have  told  the  jury  to  acquit 
on  the  plea  of  Not  guilty. 

If  the  learned  judge  had  been  pointedly  required  to  do  this,  he  might 
have  declared  his  opinion  on  the  question  of  law  now  discussed,  or  he  might 
have  reserved  the  point  for  the  Court.  If  he  had  told  the  jury  that  the  paper 
proved  was  a  libel,  when  the  Court  was  of  opinion  that  it  was  not,  we 
should  have  been  bound  to  set  aside  a  verdict  so  obtained,  for  misdirection. 
But  the  defendant,  on  the  trial,  took  a  different  course,  and  sought  an  ac- 
quittal irom  the  occasion  of  reading  this  libel,  the  bona  fides  of  his  strictures 
on  the  Catholic  priesthood,  and  indeed  from  insinuating  that  they  were 
founded  in  feet.  Nor  did  the  learned  comisel  object  to  the  reception  of  evi- 
dence, which,  it  is  now  truly  observed,  applied  to  no  fact  put  in  issue.  We 
do  W]i  think  it  open  to  him  to  move  for  a  new  trial  on  this  objection. 

Rule  absolute  for  arresting  the  judgment 
Rule  for  new  trial  discharged. 
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TUSON  against  EVANS,  Clerk.— p.  733. 

Defencfant  claimed  rent  of  plaintiff;  plaintifiTs  agent  (with  whom  plaintiff  had  anthorized 
defendant  to  correspond  on  the  subject,  refusing  himself  to  communicate  with  defen- 
dant immediately)  told  defendant  that  plaintiff  denied  his  liability :  defendant  there- 
upon wrote  to  the  agent,  alleging  facts  in  support  of  his  claim,  and  adding,  **  this 
attempt  to  defraud  me  of  the  produce  of  the  land  is  as  mean  as  it  is  dishoDest.**  De- 
claration for  libel,  setting  out  the  above  letter.    Plea,  Not  guilty. 

Held,  that  the  publication,  in  these  terms,  was  not  privileged,  and  that  the  judge  was 
justified  in  directing  the  jury  that  it  was  a  libel. 

Case  for  libel.  The  declaration  stated  that,  before  the  composing  and 
publishing,  &c.,  there  had  been  an  enclosure  of  lands  in  the  parish  of  North- 
over  in  Somersetshire,  under  stat.  6  &  7  W.  4,  c.  115 ;  and  also,  before  the 
composing,  &c.,  by  virtue  of  an  award  made,  in  pursuance  of  the  act,  on 
10th  July,  1839,  certain  lands,  containing  two  roods  and  twenty-one  perches, 
in  an  arable  field  called  Witch  Furlong,  m  the  said  parish,  wmch  theretofore 
had  been  part  of  the  glebe,  and  had  belonged  to  defendant,  were  awarded 
to  plaintiii  and  another  person  named,  and  other  lands  awarded  to  defendant 
in  exchange ;  and,  whereas  no  part  of  the  two  roods,  &c.  in  W.  F.  had  ever 
been  let  by  defendant  to  plaintiff,  nor  had  plaintiff  ever  undertaken  or  pro- 
mised to  pay  defendant  any  rent  for  the  same,  yet  defendant,  well  knowing, 
&c.,  contriving,  &c.  to  injure,  &c.,  and  to  cause  it  to  be  suspected  and  be- 
lieved that  the  two  roods,  &c.  in  W.  F.  had  been  let  by  defendant  to  plain- 
tiff, and  that  plaintiff  had  promised  to  pay  him  rent  or  compensation  for  the 
same,  and  had  refused  to  pay  to  defendant  such  rent,  &c.,  and  had  thereby 
attempted  to  defraud  defendant  of  the  amount  of  the  said  rent,  &c.,  and  had 
been  guilty,  in  so  doing,  of  meanness  and  dishonesty,  heretofore,  to  wit  on, 
&c.,  in  a  certain  letter  addressed  by  defendant  to  one  J.  Baker,  falsely,  &c., 
composed,  wrote,  and  published,  and  caused,  &c.,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  of  and  concerning  plaintiff,  and  of  and  con- 
cerning the  two  roods,  &c.  in  W.  F.,  and  of  and  concerning  plaintiff's  hav- 
ing promised,  &c.,  and  having  refused,  &c. ;  in  which  letter  was  contained 
the  false,  &c.,  following.  "  Sir, — Your  answer  surprises  me,  Mr.  Tuson  is 
well  aware  that  I  let  him  have  the  land  in  Witch  Furlong  at  his  request,  and 
upon  his  promise  to  pay  me  for  it  as  potato  ground,  for  which  I  told  him  I 
intended  to  use  it ;  and,  in  consequence  of  my  obliging  him,  I  rented  sixty- 
five  lug  from  Mr.  Crocker,  for  which  I  paid  him  3/.  bs.  This  attempt  to 
defraud  me  of  the  produce  of  the  land  in  Witch  Furlong  is  as  mean  as  it  is 
dishonest,"  (thereby  meaning  that  the  plaintiff  was  guilty  of  fraud,  meanness, 
and  dishonesty :)  "  the  award  is  in  the  parish  chest  for  any  one's  inspection. 
I  have  sent  the  receipt  for  the  rent  charge ;  and  am,  sir,  yours  obediently, 
Thomas  Evans."  (The  necessary  innuendoes  were  given.)  Plea,  Not  guilty. 
Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  last  Somersetshire  assizes,  it  ap- 
peared that  the  plaintiff  was  churchwarden,  and  the  defendant  vicar,  of 
Northover.  The  defendant  had  claimed  rent  of  the  plaintiff  for  the  land  in 
Witch  Furlong.  Some  disputes  having  arisen  between  them,  the  plaintilT, 
who  was  an  attorney,  declined  to  communicate  immediately  with  the  defend- 
ant ;  and  Baker,  who  was  plaintiff's  clerk,  corresponded  on  behalf  of 
plaintiff,  and  by  his  authority,  with  defendant.  Baker  sent  a  note  to  defend- 
ant, enclosinc;  a  payment  for  rent  due  from  plaintiff  to  defendant  for  tithes, 
"equiring  a  receipt  for  the  same,  and  stating  that  plaintiff  denied  that  any 
hing  was  due  for  the  land  in  Witch  Furlong.     Defendant  thereupon  sent  to 
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Baker  the  letter  set  out  in  the  declaration.     The  counsel  for  the  defendant 
contended  that  the  communication  was  privileged.     The  learned  judge  re« 
served  leave  to  move  to  enter  a  nonsuit :  and  told  the  jury  that  the  publica- 
tion was  a  libel,  and  that  the  only  question  was  the  amount  of  damages 
Verdict  for  the  plaintiiT.     In  this  term,  (a) 

BampaSj  Serjt.,  moved  for  a  nonsuit.  This  was  a  privileged  communica- 
tion. The  letter  relates  entirely  to  the  business  upon  which  Baker,  by  the 
authority  of  the  plaintiff,  was  to  communicate  with  the  defendant.  It  is  as 
if  the  defendant  had  written  to  the  plaintiff  himself.  The  subject  of  the  let- 
ter was  a  question  respecting  their  mutual  rights.  An  advertisement  imputing 
bigamy  to  the  plaintiff  would  not  be  libellous,  if  published  bona  iide  for  the 
purpose  of  ascertaining  facts  in  which  the  party  publishing  was  interested, 
Delany  v.  JoTieSy  4  Esp.  191 ;  (6)  and  it  must  be  equally  lawful  for  a  party 
enforcing  a  debt  to  use  expressions  which  convey  to  the  other  party,  or  his 
agent,  the  assertion  of  the  claim,  though  such  assertion  should  necessarily 
impute  dishonesty.  [Littledale,  J.  Suppose  you  were  claiming  a  chattel, 
could  you  impute  felony  ?]  Felony  is  often  imputed  in  giving  a  character  of 
a  servant.  [Littledale,  J.  The  very  nature  of  the  inquiry  there  implies  a 
question  as  to  honesty :  but  you  may  claim  a  debt  without  charging  fraud.] 
If  the  expressions  go  beyond  the  occasion,  it  is  for  the  jury  to  say  whether 
there  was  malice  :  but  the  learned  judge  here  took  upon  himself  to  tell  the 
jury  that  the  publication  was  necessarily  a  libel  in  law. 

Cur.  adv.  vuU. 
Ijord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.     After 
stating  the  material  facts,  and  the  nature  of  the  present  application,  his  lord- 
ship proceeded  as  follows. 

Some  remark  from  the  defendant  on  the  refusal  to  pay  the  rent  was  per- 
fectly justifiable,  because  his  entire  silence  might  have  been  construed  mto 
an  acquiescence  in  that  refusal,  and  so  might  have  prejudiced  his  case  upon 
any  future  claim  ;  and  the  defendant  would,  therefore,  have  been  privileged 
in  denyinjT  the  truth  of  the  plaintiff's  statement.  But,  upon  consideration, 
we  are  of  opinion  that  the  learned  judge  was  quite  right  in  considering  the 
lan^ajie  actually  used  as  not  justified  by  the  occasion.  Any  one,  in  the 
transacUon  of  business  with  another,  has  a  right  to  use  language  bonS  fide, 
which  is  relevant  to  that  business,  and  which  a  due  regard  to  his  own  interest 
makes  necessary,  even  if  it  should  directly,  or  by  its  consequences,  be  inju- 
rious or  painful  to  another ;  and  this  is  the  principle  on  which  privileged 
connrnunication  rests ;  but  defamatory  comments  on  the  motives  or  conduct 
of  the  party  with  whom  he  is  deaUng  do  not  fall  within  that  rule.  It  was 
enoiijs^h  for  the  defendant's  interest,  in  the  present  case,  to  deny  the  truth  of 
the  plaintiff's  assertion :  to  characterize  that  assertion  as  an  attempt  to  de- 
fraud, and  as  mean  and  dishonest,  was  wholly  unnecessary.  This  case, 
therefore,  was  properly  left  to  the  jury :  and  there  will  be  no  rule. 

Rule  refused,  (r) 

(a>  NoTember  6th.   Before  Lord  Denman,  C.  J.,  Liuledale,  Williams,  and  Coleridge,  Jn 
(6)  See  Lay  v,  Latnon,  4  A.  &  E.  796,  (31  E.  C.  L.  R.  182.) 
(c)  See  ffeami  t.  StoweU,  ante. 
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MILLIGAN  against  WEDGE.— p.  737. 

The  buyer  of  a  bullock  employed  a  licensed  drover  to  drive  it  from  Smithfield.  By  tb^ 
by-laws  of  London,  no  one  but  a  licensed  drover  could  be  so  employed.  The  drover 
employed  a  boy  to  drive  the  bullock  (together  with  others,  the  property  of  different 
persons)  to  the  owner^s  slaughter-house.  Mischief  was  occasioned  by  the  baUock, 
through  the  careless  driving  of  the  boy. 

Held,  that  the  owner  was  not  liable  fur  the  injury;  the  boy  not  being,  in  point  of  law, 
his  servant.  Although  the  careless  driving  and  accident  took  place  after  the  boy  bad 
driven  the  bullock  beyond  the  bounds  of  the  city,  towards  defendants  house. 

Per  CoLKRiDOB,  J.  The  owner  would  not  have  been  liable  if  the  drover  himself  had  been 
driving  at  the  time  of  the  injury. 

Case.  The  declaration  stated  that,  before  and  at  the  time,  &c.,  to  wit, 
on,  &c.,  the  plaintiff  was  lawfully  possessed  of  a  show-room,  &c.,  adjoining 
a  public  street,  and  of  divers  marble  chimney-pieces,  &c.,  exposed  for  sale 
in  the  room ;  and  that  defendant  was  possessed  of  a  bullock,  and  defendant, 
"  by  a  certain  person  employed  by  him  as  his  serv^ant  in  that  behalf,'*  was 
driving  the  same  along  the  street :  nevertheless  defendant,  "  by  his  said  ser- 
vant," so  carelessly,  negligently,  &c.,  drove  the  bullock  along  the  street, 
that  the  bullock,  "  by  reason  of  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendant  by  his  said  servant,"  and  for  want  of  proper  care 
in  that  behalf,  with  great  violence  ran  into  the  show-room,  and  broke  five 
chimney  pieces,  &c. 

Pleas.  1.  That,  at  the  time,  &c.,  the  said  person  driving  the  bullock 
^'  was  not  employed  by  him  the  said  defendant  as  his  servant  m  that  behalf, 
in  manner,"  &c.     2.  Not  guilty. 

On  the  trial,  before  Williams,  J.,  at  the  Middlesex  sittings  in  Elaster 
term,  1839,  it  appeared  that  the  defendant  was  a  butcher,  and  that,  on  the 
day  in  question,  he  bought  a  bullock  in  Smithfield  market,  which  is  within 
the  city  of  London.  By  the  by-laws  of  the  city,  no  person,  not  licensed, 
can  drive  cattle  for  hire  from  Smithfield,  though  the  owner  may  drive  them 
himself.  The  defendant  employed  a  licensed  drover  to  drive  the  bullock  to 
the  defendant's  slaughter-house,  which  is  without  the  city.  The  drover 
employed  a  boy  to  drive  it  to  the  slaughter-house,  together  with  four  other 
bullocks,  which  were  not  defendant's  property,  but  were  to  be  driven  in  the 
same  direction  as  his  bullock.  As  the  boy  was  driving  the  bullocks  by 
plaintiff's  show-room,  which  is  without  the  city,  in  the  Portland  Road,  the 
defendant's  bullock  did  the  mischief  complained  of.  The  learned  judge 
was  of  opinion,  upon  the  evidence,  that  the  boy  was  not  the  defendant's 
servant ;  and,  flie  jury  having  found  neglect,  a  verdict  was  given  for  de- 
fendant on  the  first  plea,  and  for  plaintiff  on  the  second,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  plaintiff  on  the  first  plea.  In  the  same 
term,  Humfrey  obtained  a  rule  nisi  accordingly. 

Cressioell  now  showed  cause.  The  bullock  was  not  under  the  charge  of 
the  defendant  or  of  his  servant ;  and  the  defendant  is  therefore  not  liable. 
It  may  be  argued  that,  as  soon  as  the  bullock  was  beyond  the  limits  of  the 
city,  the  employment  of  a  licensed  drover  was  not  necessary  but  voluntary : 
that,  however,  should  have  been  proved.  But  the  distinction  is  not  mate- 
rial ;  for,  at  all  events,  the  defendant  did  not  employ  the  boy.  The  judges 
were  f,qually  divided,  in  Laugher  v.  Painter,  5  B.  &  C.  547,  (12  E.  C.  L,  IL 
311,)  (a)  on  the  question  whether  the  owner  of  a  carriage  was  liable  for 
injury  caused  by  the  negligence  of  a  driver  provided  by  a  stable-keeper. 


(a)  See  Hart  v.  Croidey,  ante. 
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from  \ihoin  the  owner  of  the  carriage  hired  horses  for  the  day.  But  now  it 
is  settled  that  the  owner  is  not  liable  in  such  a  case ;  Quarman  v.  Burnett^ 
6  M.  8l  W.  499,  where  the  opinions  of  Abbott,  C.  J.,  and  Littledale,  J., 
in  Laugher  v.  Painierj  were  acceded  to-  by  the  Court  of  Exchequer.  And 
there  it  is  pointed  out  that  the  decision  is  reconcilable  with  Bush  v.  Stem- 
man,  1  B.  &  P.  404,  and  Randlesan  v.  Murray^  8  A.  &  E.  109,  (35  E.  C. 
L.  R.  342,)  where  the  parties  held  Uable  were  owners  of  land  or  buildings, 
in  respect  of  which  the  acts  in  question  were  done.  Indeed,  there  is  less 
pretence  here  for  saying  that  the  person  who  caused  the  injury  was  servant 
to  the  defendant,  than  there  was  in  Quarman  v.  Burnett;  for  here  the  boy 
drove  five  bullocks,  one  only  of  which  belonged  to  defendant ;  the  defendant, 
if  he  had  employed  the  boy,  would  not  have  allowed  him  to  drive  four  addi- 
tional bullocks  belonging  to  others :  and  it  is  probable  that  this  addition  to 
the  number  produced  the  accident. 

Hwmfreyy  contra.     It  is  true  that  no  questions  were  put  for  the  defendant 
as  to  the  necessity  of  employing  a  city  drover  after  the  bullock  was  without 
the  city.     {Cresstoell  said  that  he  would  not  rely  on  the  supposition  of  such 
a  necessity.)    Randlesan  v.  Murray,  8  A.  &  £.  109,  (35  E.  C.  L.  R.  342,^ 
was  not  decided  on  the  ground  that  the  property  was  fixed.     Nothing  ot 
the  kind  appears  in  the  argument  or  judgment ;  nor  is  there  any  reason  f(M* 
the  distinction.     That  being  so,  the  case  is  a  direct  authority  for  the  plain- 
tiff.    [Lord  Denman,  C.  J.  In  tMgher  v.  Pointer j  5  B.  &  C.  547,  (12  E. 
C.  L.  R.  311,)  my  brother  Littledale  lays  ^eat  stress  on  the  fact  that 
*^  the  iobman  was  a  person  carrying  on  a  distinct  employment  of  his  own, 
in  which  he  fiimished  men  and  let  out  horses  to  hire  to  all  such  persons  as 
chose  to  employ  him."     That  may  sugo^est  a  distinction  between  Laugher  v. 
Pointer  and  Randleson  v.  Murray ;  for  it  may  be  said  that,  in  the  latter 
case,  the  owner  of  the  warehouse,  who  was  held  liable  for  the  act  of  the 
porter's  servant,  was  himself  obliged  to  employ  the  porter  as  his  own  servant 
at  his  warehouse ;  but  here  the  butcher  does  not,  as  a  regular  part  of  his 
business,  employ  the  drover:  the  case  is  like  that  of  ci  man  who  sends  a 
parcel  by  a  person  carnring  on  the  business  of  carrier.]     The  carrier,  ac- 
cording to  Patteson,  J.,  in  Randleson  v.  Murray,  is  a  bailee.     [Lord  Den- 
man, C.  J.  Is  not  the  drover  here  equally  a  bailee  ?]     The  defendant  might 
have  driven  his  bullock  home  himself:  and  if  he  did  not  choose  to  do  that, 
he  might  select  any  city  drover  to  do  it.     The  employment  of  the  boy 
by  the  drover  makes  no  difference,  as  is  pointed  out  by  Littledale,  J.,  in 
Randleson  v.  Murray,  The  master  porters  at  Liverpool  may  be  said  to  have 
a  clii;tinct  employment  of  their  own  as  much  as  the*  city  drovers  in'  London. 
A  master  of  a  ship  is  liable  for  injury  occasioned  by  negligent  navigation, 
though  a  pilot  be  on  board,  unless  the  master  was  compellable  to  take  a 
pilot,  HuggeU  V.  Montgomery,  2  N.  R.  446  ;  M'Intosh  v.  Slade,  6  B.  &  C. 
657,  (13  £.  C.  L.  R.  293.)    This  rule  must  be  made  absolute,  or  Bush  v. 
Sieinman,  1  B.  &  P.  404,  overruled. 

Lord  Denman,  C.  J.  I  think  we  are  bound  by  the  late  decision  in  Quar^ 
man  v.  Burnett,  6  M.  &  W.  499,  which  was  pronounced  after  full  considera- 
tion. It  may  be  another  question,  whether  I  should  agree  in  all  the  remarks 
delivered  from  the  bench  in  thai  case :  if  I  felt  any  doubt,  it  would  be, 
M'bether  the  distinction  as  to  the  law  in  the  cases  of  fixed  and  of  movable 
property  can  be  relied  upon.  But  the  doctrine  of  my  brother  Littledale, 
•n  Laugher  v.  Pointer,  is  applicable  here.  The  party  sued  has  not  done 
he  act  complained  of,  but  has  employed  another  who  is  recognised  by  the 
law  as  exer'^ising  a  distinct  calling.     The  butcher  was  not  bound  to  drive 
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the  beast  to  the  slaughter-house  himself:  he  might  not  know  how  to  drive 
it.  He  employs  a  drover,  who  employs  a  servant,  who  does  the  mischief. 
The  drover,  therefore,  is  liable,  and  not  the  owner  of  the  beast.  I  may  re- 
mark that  one  might  perhaps  be  reconciled  to  the  distinction  between  cases 
of  fixed  and  of  movable  property  by  considering  that,  to  hold  the  owner 
of  a  land  or  building  liable  for  injury  done  in  respect  of  that  property,  wiD 
enable  the  party  injured  to  know  more  readily  from  whom  he  is  to  seek  re- 
dress. In  Randkson  v.  Murray ,  the  work  was,  in  effect,  done  by  the  defend 
ant  himself,  at  his  own  warehouse :  if  he  chose,  instead  of  keeping  a  porter, 
to  hire  one  by  the  day,  he  did  not  thereby  cease  to  be  liable  for  injury  done 
by  the  porter  while  under  his  control.  So  as  to  the  decisions  upon  the  pilot 
acts :  when  it  is  not  necessary  to  employ  a  pilot,  the  master  who  has  volun- 
tarily employed  one  is  Uable  for  his  act.  Here  it  does  not  appear  that  the 
defendant  attended  the  drover  or  his  servant ;  and  the  mischief  was  done  in 
the  course,  not  of  the  butcher's  business,  but  of  the  drover's. 

LiTTLEDALE,  J.  As  I  gave  my  opinion  very  fully  in  Laugher  v.  Painter^ 
which  has  since  been  confirmed  by  the  Court  of  Exchequer  in  Quarman  v. 
Bumetty  I  need  say  no  more  now  than  that  I  retain  the  opinion. 

Williams,  J.  The  difficulty  always  is,  to  say  whose  servant  the  person  is 
tliat  does  the  injury:  when  you  decide  that,  the  question  is  solved.  To  say 
that  that  party  is  liable  from  whom  the  act  ultimately  originates,  is,  indeed,  a 
rule  of  great  generality,  and  one  which  will  solve  the  greater  number  of 
questions :  but  its  applicability  fails  in  one  case.  For,  where  the  person 
who  does  the  injury  exercises  an  independent  employment,  the  party  era- 
ploying  him  is  clearly  not  liable.  I  agree  in  the  decision  of  Randkson 
V.  Murray ;  for  the  warehouseman's  servant,  whether  daily  or  weekly,  is 
equally  under  the  control  of  the  warehouseman.  And  that  is  the  way  in 
which  Mr.  Justice  Story  (a)  puts  this  point ;  he  brings  it  to  the  question, 
who  employed  the  person  that  did  the  injury?  The  butcher  here,  whom 
we  cannot  assume  to  be  acquainted  with  driving,  deputes  a  person  to  drive, 
who  understands  the  business,  and  whose  servant  is  guilty  of  the  negli- 
gence that  produces  the  injury.     That  person  therefore  is  the  party  liable. 

Coleridge,  J.  The  true  test  is,  to  ascertain  the  relation  between  the 
party  charged  and  the  party  actually  doing  the  injury.  Unless  the  relation 
of  master  and  servant  exist  between  them,  the  act  of  the  one  creates  no  lia- 
bility in  the  other.  Apply  that  here.  I  make  no  distinction  between  the 
licensed  drover  and  the  boy :  suppose  the  drover  to  have  committed  the 
injury  himself.  The  thing  done  is  the  driving.  The  owner  makes  a  con- 
tract with  the  drover  that  he  shall  drive  the  beast,  and  leaves  it  under  his 
charge ;  and  then  the  drover  does  the  act.  The  relation,  therefore,  of  mas- 
ter and  servant  does  not  exist  between  them. 

Rule  discharged, 
(a)  (hi  Jgenof,  ch.  xvii,  s.  452,  Ac^  (p.  403,  &c.,  London,  1839.  See  note  6,  at  p.  405.) 


DOE  on  the  demise  of  ARMSTRONG  against  WILKINSON.— p.  743. 

Notice,  to  a  yearly  tenant,  to  quit  "  that  messuage,  farm,  Ac,  situated  at  D.,  in  the  county 
of  York,  which  you  now  hold  under  me  as  tenant  from  year  lo  year.''  The  premises 
were  not  situated  at  D.,  but  at  H.    D.  and  H.  were  adjoining  parishes. 

/fcW,  on  motion  for  nonsuit,  after  verdict  in  an  action  of  ejectment,  not  a  material  vari- 
ance, the  tenant  not  having  shown  that  he  held  more  than  one  farm  under  the  lessor 
of  the  plaintiff,  or  that  he  was  misled  by  the  notice,  and  not  havinr  desired  to  hare 
any  question  on  this  hist  point  submitted  to  the  jury. 
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Ejfctment  for  premises  at  He^slington  in  Yorkshire.  On  the  trial,  before 
CoLTBfAN,  J.,  at  the  last  York  assizes,  it  appeared  that  the  defendant  held 
the  premises  in  question  as  yearly  tenant  to  the  lessor  of  the  plaintiff,  who 
had  given  him  a  notice  to  quit,  describing  the  premises  as  "  all  that  messuage, 
iann,  &c.,  situated  at  Dunnington,  in  the  county  of  York,  which  you  now 
hold  under  me  as  tenant  from  year  to  year."  Heslington,  in  which  the  pre- 
mises actually  lay,  and  Dunnmgton,  were  distinct  but  adjoining  parishes. 
The  defendant's  counsel  claimed  a  nonsuit  on  the  ground  of  variance.    Doe 

dem.  Cox  V. ,  4  Esp.  N.  P.  C.  185,  was  cited  for  the  plaindfT.     The 

learned  judge  gave  leave  to  move  to  enter  a  nonsuit ;  and  the  plaintiff  had 
a  verdict. 

E.  Perry y  in  this  term,  (a)  moved  according  to  the  leave  reserved.  Sup- 
posing Doe  dem.  Cox  v. ,  to  be  a  case  of  authority,  it  differs  from  the 

present.  There  it  may  be  assumed  that  the  parish  was  righdy  designated, 
and  the  premises  only  misnamed :  here  the  wrong  parish  is  mentioned,  and 
the  premises  are  not  described  by  any  name.  [Lord  Denman,  C.  J.  That 
case  was  cited  in  argument  on  both  sides  in  Cadby  v.  Martinez^  11  A.  &.  £. 

720,  (39  E.  C.  L.  R.  211.)]     The  test  applied  in  Doe  dem.  Cox  v. ,  is, 

whether  the  party  served  with  notice  could  have  been  misled.  If  that  ques- 
tion had  been  entered  upon  here,  the  defendant  could  perhaps  have  proved 
that  he  was  misled ;  but  it  lay  on  the  plaintiff,  whose  laches  raised  the  diffi- 
culty, to  show  that  he  was  not ;  and  the  question  on  this  point  should  have 
gone  to  the  jury.  [Coleridge,  J.  Did  the  defendant  here  occupy  more  than 
one  farm  ?  Liord  Denman,  C.  J.  If  he  did,  he  should  have  shown  it. 
Dunnington  and  Heslington  appear  to  be  adjoining  parishes.  We  will  confer 
with  my  brother  Coltman.] 

Cur.  adv,  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  Mr.  Perry  applied  for  a  nonsuit  upon  the  ground  of  a  defect, 
in  the  notice  to  quit.  The  defect  alleged  was,  that  the  &rm  was  described 
as  being  in  the  adjoining  parish  to  that  in  which  it  really  was.  It  was  not 
suggested  that  the  tenant  held  more  than  one  farm  of  the  lessor,  or  was  in 
any  way  misled  by  the  error  in  the  description ;  but  the  learned  counsel  con- 
tended that  the  plaintiff  should  have  been  called  on  to  show,  negatively, 
that  the  tenant  was  not  misled ;  and  that  in  the  absence  of  such  evidence 
he  should  have  been  nonsuited.  We  are  of  opinion  that  the  learned  judge 
was  quite  right  in  refusing  to  take  that  course.  If  he  had  been  requested  to 
put  any  thing  to  the  jury,  he  would  have  been  right  in  asking  them  whether 
the  tenant  had  in  fact  received  an  effectual  notice,  one  that  informed  him  of 
the  landlord's  intention  to  determine  the  tenancy.  We  have  no  doubt  he 
would  have  put  this  question  if  requested ;  but  it  appears  that  it  was  not 
required.     There  wiU  be  no  rule. 

Rule  refused. 

(a)  Noyember  6th.  Before  Lord  DenmaD,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 


BULT  and  Others  against  ROBERT  MORRELL,  JAMES  MORRELL, 
HENRY  MORRELL,  JOHN  RAINSFORD,  JAMES  PARKER,  and 
RICHARD  PARKER.— p.  745. 

DeeUratinn  on  a  hill  o.  exchange  made  by  It.  P.,  directed  to  A.,  B.,  C,  D.,  E.,  and  F.* 
and  accepted  by  them.  Pleas,  by  A.,  B.,  and  C,  1.  That  R.  P.  did  not  make  the  biU 
TOL.  XL.  47 
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in  manner  and  form,  ice.  2.  That  A.,  B.,  and  C.  did  not  accept  in  manner  and  form, 
dec.    Issues  thereon.    Judgment  by  default  against  D.,  E.,  and  F. 

The  bill  produced  at  the  trial,  was  drawn  upon  the  directors  of  the  I.  S.  company,  ano 
accepted  **  for  the  company"  by  D.,  and  £.,  signing  as  directors.  F.  signed  his  nam«! 
with  theirs  as  **  manager."  All  the  defendants  were  shareholders;  and  ail  but  F.  were 
directors.  The  jury  found  that  F.,  as  manager,  was  not  an  acceptor  of  the  bill.  It 
was  not  put  to  them  to  say  (nor  did  counsel  desire  that  they  should  be  asked»)  whether 
or  not  D.  and  E.  had  authority  to  bind  the  company  by  acceptances.  Verdict  fur 
plaintiffs.    On  motion  to  enter  a  nonsuit, 

Held  that  F.  was  not,  in  point  of  law,  liable  as  an  acceptor,  either  by  his  having  actually 
signed  his  name  with  those  of  D.  &.  E.,  or  by  their  having  accepted  the  bill  as  direcion 
of  a  company  in  which  he  held  shares;  and  that  plainiiff  had  failed  on  both  issues. 

Nonsuit  entered. 

Assumpsit.  The  declaration  stated  that  Richard  Parker,  on  September 
26th,  1837,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendants^  and  thereby  required  defendants  to  pay  plaintifls  2500/.  four 
months  after  date.  And  that  defendcads  then  accepted  the  said  bill,  &c« 
Count  on  an  accotmt  stated. 

Pleas,  by  Robert  Morreil,  James  Morrell,  and  Heniy  Morrell.  1.  To  the 
first  oount,  that  Richard  Parker  did  not  make  the  said  supposed  bill  of  ex* 
change  in  manner,  &c.  Conclusion  to  the  country.  Issue  thereon.  2.  To 
the  same  count,  that  these  three  defendants  did  not  accept  the  said  supposed 
bill  of  exchange  in  manner,  &c.  Conclusion  to  the  country.  Issue  thereon. 
3.  To  the  same  count,  a  special  plea,  which  alleged  that  the  drawing  and 
accepting  of  the  bill  were  a  fraud  on  these  defendants,  of  which  plaintiffs, 
before  receiving  the  bill,  had  notice.  Verification.  Replication,  de  injuria. 
Issue  thereon.  4.  To  the  second  count,  non  assumpsit.  Issue  thereon. 
Rainsford,  James  Parker,  and  Richard  Parker,  suffered  judgment  by  default. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
Hilary  term,  1839,  the  material  parts  of  the  bill,  and  the  acceptance,  ap- 
,])eared  to  be  as  follows: 
"  je2500. 

"Four  months  after  date,  pay  to  Messrs.  James  Bult,  Son,  and  Co.,  or 
order,  two  thousand  five  hundred  pounds,  being  the  amount  of  my  instal* 
ment  agreed  to  be  paid  to  me  from  the  second  call. 

"  Richard  Pakkeb. 

"  To  the  Directors  of  the  Imperial  Salt  and  Alkali  Company." 

^'  Accepted  for  the  Imperial  Salt  and  Alkali  Company,  at  Messrs.  Jones, 
Lloyd,  and  Co.,  London. 

^'  Richard  Parker,  Manager. 
"J.  Rainsford,  1 

^'  James  Parker,        >  Directors." 
"  Richard  Garrett,  ) 

The  persons  who  appeared  as  acceptors,  except  Garrett,  were  defendants 
in  this  action :  Garrett  was  abroad.  R.  Parker  was  a  shareholder  and  ma- 
nager, and  the  other  five  defendants  and  Garrett  shareholders  and  directorSj 
of  a  joint  stock  company  under  the  above  denomination.  By  the  instru- 
ment drawn  up  on  the  formation  of  the  company,  it  was  provided  that  their 
affairs  should  be  managed  by  six  directors^  who  should  have  power  to  give 
orders,  and  enter  into  all  contracts  and  engagements,  on  behalf  of  the  com- 
pany, as  they  might  think  proper.  No  power  was  given  them  to  draw  or 
accept  bills ;  but  the  plaintiffs  adduced  evidence  to  show  that  the  company 
had  at  one  period,  before  the  drawing  of  this  bill,  sanctioned  the  drawing 
of  checks  by  two  directors ;  and  that  they  had  recognised  bills  accepted  bv 
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two.  The  lord  chief  justice  left  it  to  the  iuiy  to  say  whether  Richard  Parker, 
in  signing  this  bill  as  manager,  charged  himself  as  an  acceptor.  The  jury 
returned  their  verdict  (subject  to  several  points  reserved  during  the  trial)  as 
follows.  "  We  find  for  the  plaintiffs,  2500/. ;  but  we  do  not  find  that  Mr. 
Richard  Parker,  as  a  manager,  is  an  acceptor  of  this  bill." 

In  the  ensuing  term,  (April  17th,) 

Jervis  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be  en- 
tered or  a  new  trial  had,  on  the  following  grounds,  taken  ^t  nisi  prius.  1. 
The  declaration  states  that  R.  Parker  made  his  bill  and  directed  it  to  the  defend- 
ants, llie  bill  produced  is  addressed  to  the  directors,  of  whom  the  defendant 
R.  Parker  is  not  one.  This  is  a  variance ;  and,  therefore,  on  the  first  issue,  the 
plaintiffs  fail  to  establish  that  R.  Parker  made  his  bill  in  manner  and  form, 
&c.  2.  They  also  fail,  on  the  second  issue,  to  show  that  the  defendants 
accepted,  &c.,  m  manner  and  form,  &c.,  for  the  jury  find  that  R.  Parker  did 
not  accept.  If  it  be  said  that  the  five  directors  bound  the  company,  and 
therefore  their  acceptance  was  R.  Parker's,  the  evidence  does  not  bear  out 
those  propositions.  He  cited  Bramah  v.  Roberts^  3  New  Ca.  963,  (32  E. 
C.  L.  R.  404.)    A  rule  nisi  was  granted,  {a) 

Craioder  and  C  ^.  Wood  now  showed  cause.  As  to  the  first  objection. 
The  bill  was  in  form  addressed  to  the  directors,  but  was  in  reality  a  bill 
upon  the  company,  and  was  recognised  as  such  by  being  accepted  on  theii 
behalf.  And  R.  Parker,  though  not  a  director,  was  one  of  the  company. 
In  Murray  v.  The  East  huHa  Company,  5  B.  &  Aid.  204,  (7  E.  C.  L.  R. 
66,)  the  bill  was  addressed  to  the  directors,  and  accepted  by  the  secretary 
by  order  of  the  Court  of  Directors ;  and  the  action  was  held  to  be  well 
brought  against  the  company.  It  is  true  that  the  East  India  Company  were 
authorized  to  draw  and  accept  bills  as  a  corporation  ;  but  this  could  make 
no  difference  as  to  the  point  of  variance.  In  JVeale  v.  TurtaUj  4  Bing.  149, 
(13  E.  C.  L.  R.  382,)  the  action  was  brought  against  ;nembers  of  the  com- 
pany on  a  bill  addressed  to  the  directors,  and  accepted  for  them  by  their 
secretary ;  and  it  was  held  that  the  plaintiff  could  not  recover  because  he 
(though  not  a  director)  w^s  a  copartner  with  the  defendants,  and  could  not 
sue  them  on  the  acceptance,  by  which  both  he  and  they  were  bound.  Secondly, 
if  the  directors  who  did  accept  were  authorized  to  bind  the  company,  they 
bound  Parker ;  and  on  this  ground  he  may  be  said  to  have  accepted  also. 
Breanah  v.  Roberts  does  not  apply,  because  in  that  case  there  was  no  evi- 
dence to  go  to  the  jury  that  any  director  had  authority  to  bind  the  other  di- 
lectors  or  the  company  at  large  by  bis  acceptance.  Here  there  was  evidence 
that  the  directors  who  accepted  had  such  authority  as  directors.  Other 
members  of  the  firm  might  have  beep  joined  for  the  same  reason ;  but  the 
omission  of  them  could  be  matter  only  for  a  plea  in  abatement.  Besides, 
R.  Parker  did  in  fact  put  his  name  on  the  bill,  and  by  so  doing  signified  his 
assent  to  the  acceptance  by  the  three  directors.  Assuming  that  the  directors 
bad  no  previous  authority,  yet,  when  they  had  accepted,  R.  Parker,  as  a 
shareholder,  confirmed  by  his  signature  the  act  by  which  they  professed  to 
bind  the  company.  His  ratification,  at  all  events,  was  conclusive  against 
him,  on  the  principle  recognised  in  Ex  parte  Peel,  6  Ves.  602,  and  PUchford 
V.  Domes,  5  M.  &  W.  2.  In  Jackson  v.  Hudson,  2  Camp.  447,  where  the 
phuntiff  drew  a  bill  on  Irving,  which  he  accepted,  and  then  the  defendant 
wrote  his  own  acceptance  on  the  same  bill,  it  was  held  that  defendant  could 
not  be  sued  as  acceptor ;  but  he  was  a  stranger  to  the  bill,  whereas  R.  Par- 

(a)  Another  ground  was  stated  in  moving ;  and  the  rule  wa^  rranted  on  all ;  but  the 
rase  was  decided  on  those  only  which  are  here  ipentioned. 
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ker  in  this  case  was  jointly  liable  with  the  other  acceptors.  The  defendants 
who  plead  on  this  record  say  diat  they  did  not  accept  modo  et  ibrmi.  It 
may  be  quesdoned  whether,  under  that  plea,  they  can  allege  more  than  that 
they  did  not  individually  accept.  The  defence,  that  they  did  not  accept 
together  with  other  defendants  who  have  suffered  judgment  by  default,  ap- 
pears not  to  be  admissible.  [Lord  Denman,  C.  J.  There  is  no  doubt  on 
the  point.  Where  one  of  two  parties  joindy  sued  suffers  judgment  by  de- 
fault, and  the  other  says,  I  did  not  promise  modo  et  form^,  he  cannot  be 
fixed  unless  both  jointly  contracted.] 

Sir  W.  W.  Foltetty  Jervis^  and  W.  K  Watson^  contrk.  First,  the  direo 
tion  of  the  bill  is  a  matter  of  description  which  the  plaintiffs  are  bound,  on 
these  pleadings,  to  support  by  evidence.  It  is  contended  that  the  bill  is 
addressed  to  R.  Parker  because  three  directors  accepted  and  thereby  recog- 
nised it  as  addressed  to  them,  and  he  is  bound  by  their  act.  But  the  direc- 
tors, as  such,  are  the  parties  primarily  liable  by  the  form  of  this  bill.  The 
bill  is  not  drawn  upon  ^^  The  Imperial  Salt  and  Alkali  Company,"  of  which 
R.  Parker  was  a  member,  but  specifically  upon  the  body  of  directors,  of 
whom  he  was  not  one.  Upon  such  a  bill  he  could  not  become  liable. 
Some  of  the  authorities  on  tiiis  point  are  cited  in  argument  in  Bramah  r. 
Roberts,  3  New  Ca-  968,  (32  E.  C.  L.  R.  404.)  (a)  The  decision  in  Murray 
V.  The  East  India  Cmnpany  was  that  the  company,  against  whom,  in  fonn, 
the  action  was  brought,  were  the  proper  parties  to  be  sued,  and  must  neces- 
sarily be  sued,  if  at  all,  by  their  name  of  incorporation.  In  J^eak  v. 
Turtouj  the  directors  Were  held  to  have  accepted  as  the  agents  of  the 
company ;  and  therefore  a  member  of  the  company  was  precluded  from 
bringing  an  action  on  the  acceptance,  by  the  rule  that  a  man  cannot  sue 
himself.  But,  if  the  bill  had  been  drawn  upon  and  accepted  by  any  of  the 
directors  individually,  they  might  have  been  liable  upon  it  to  a  member  of 
the  company.  This  bill,  being  addressed  to  the  directors,  is  not  addressed 
to  the  Morrells,  Rainsford,  James  and  Richard  Parker,  the  six  defendants. 
Neither  did  those  defendants  accept  in  manner  and  form,  &c.  The  jury 
found,  in  terms,  that  R.  Parker  did  not  accept.  [Lord  Denman,  C.  J.  I 
put  it  to  them  whether  R.  Parker  signed  as  pledging  himself.  They  thought 
that  his  signature  was  merely  a  notification  by  him  as  an  pfiScer  of  the 
company,  and  not  an  acceptance.  They  did  not  think  that  he  intended  to 
pledge  himself  to  himself.  But  then  the  plaintiffs  say  that,  if  the  directors 
had  authority  to  bind  the  company,  any  member  may  be  said  to  have  ac* 
cepted.]  That  authority,  if  relied,  upon,  was  a  fact  on  which  the  opinion 
of  the  jury  should  have  been  taken.  Bramah  v.  Roberts  shows  that  it  did 
not  result  by  implication  of  law  from  the  directors  and  the  company.  And, 
if  the  question  of  authority  had  been  put  to  the  jury,  there  was  no  evidence 
on  which  they  could  have  affirmed  its  existence.  (It  is  not  thought  neces- 
sary to  report  the  arguments  on  this  point.)  Enough  appeared  on  the  bill  to 
induce  an  inquiry  into  the  circumstances  under  which  it  was  accepted ;  and 
therefore  (as  was  argued  in  Bramah  v.  Roberts)  those  who  took  it  were 
bound  to  make  such  inquiry. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  plaintiffs  have  failed  to 
support  their  declaration  by  showing  that  Richard  Parker  and  five  others 
accepted  this  bill.  Independentiy  of  the  finding  of  the  jury  that  Richard 
Parker  did  not  accept  but  only  put  his  name  on  the  bill  as  an  officer  of  the 

(a)  Where  Emly  v.  Lye,  16  East,  7 ;  Denton  v.  Rodie,  6  Camp.  493 ;  South  CaroHna  Btnk 
V.  Case,  H  B.&,  6.  427,  (15  E.  C.  L.  R.  S56 ;)  and  Ducarrey  v.  GiU,  M.  A;  M.  460,  an 
cited. 
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company,  I  think  it  could  not  have  been  said  that  a  bill  dra\?n  upon  the 
din^tore  and  accepted  by  the  three  of  them  was  accepted  also  by  Parker, 
who  is  named  as  manager.  Therefore  a  variance  is  made  out ;  and  that 
was  my  impression  at  the  trial.  I  was  unwilling  to  stop  the  case ;  but  I 
think  it  perfectly  clear  that  there  was  no  evidence  to  support  the  declai'ation. 
It  has  been  argued  that  the  bill  was  drawn  upon  the  company,  and  that, 
when  the  directors  accepted,  every  shareholder,  and  therefore  the  defendant 
Richard  Parker,  might  be  said  to  accept  also :  that  he,  consequently,  might 
be  joined  in  the  action ;  and  that,  if  other  members  of  the  company  were 
omitted,  the  objection  could  be  taken  only  by  plea  in  abatement.  But  this 
was  not  a  bill  drawn  upon  the  company  ;  that  fact,  if  it  had  existed,  might 
have  let  in  evidence  that  the  directors  had  power  to  bind  the  other  share- 
holders ;  but  here  the  bill  is  drawn  upon  the  directors,  and  accepted  by  three 
of  them  individually,  the  name  of  another  party,  not  a  director,  being  added. 
The  rule  must  therefore  be  made  absolute. 

Williams,  J.  (a)  I  am  of  the  same  opinion.  The  declarati^on  charges 
five  directors  and  Richard  Parker  as  acceptors  of  the  bill ;  but  the  bill  is 
accepted  by  three  directors,  and  the  jury  have  found  that  Parker  did  not 
accept ;  and  I  think  any  one  might  have  come  to  that  conclusion  by  inspect- 
ing the  bill  itself.  It  is  in  vain  to  say  that,  because  three  directors  had  ac- 
cepted, the  bill  was  therefore  accepted  by  all  the  company,  and  consequently 
by  Richard  Parker :  that,  I  think,  is  clearly  not  the  case. 

CoLE&iDGE,  J.  The  case  for  the  plaintiffs  may  be  put  in  two  ways :  first, 
that  the  bill  may  be  taken  as  drawn  upon  the  individual  members  of  the 
company  who  appear  to  have  accepted  it,  the  non-joinder  of  other  parties 
being  ground  only  for  a  plea  in  abatement :  secondly,  that  that  bill  was  sub- 
stantially a  bill  upon  the  company,  and  that  the  acceptance  of  these  direct- 
ors was  the  acceptance  of  every  shareholder.  The  first  ai^ument  is  put  an 
end  to  by  the  finding  of  the  jury,  that  Richard  Parker  did  not  sign  as  ac- 
ceptor. The  bill  was  drawn  upon  the  directors :  Richard  Parker  put  his 
name  upon  it  as  manager ;  the  natural  question  was  whether  he  meant  to 
subscribe  himself  as  acceptor ;  and  the  jury  say  he  did  not  sign  in  that  ca- 
pacity, but  only  added  his  name  as  a  sort  of  voucher.  The  second  argu- 
ment fails  for  want  of  authority  in  the  directors  to  bind  the  company.  Mr. 
Crcwder  admits  that  no  such  inference  can  be  drawn  from  the  circumstance 
of  this  being  a  joint-stock  company.  It  must  be  shown  by  extrinsic  evi- 
dence ;  and  I  think  there  was  none ;  or,  if  there  was  some  scintilla  of  proof, 
counsel  should  have  desired  to  have  the  opinion  of  the  jury  taken  upon  it. 
If  that  had  been  done,  I  think  that,  from  the  terms  of  the  deed  of  settlement, 
and  the  want  of  evidence  from  other  quarters,  the  jury  would  have  found 
that  no  authority  existed. 

Rule  absolute  for  entering  a  nonsuit. 

(a)  Littledale,  J.,  had  left  the  court  during  the  argument. 


CULVERSON  against  MELTON.— p.  753. 

The  general  rule  of  law  is,  that  execution  shall  not  issae  against  a  party  who  has 
not  had  notice  to  defend  himself  in  the  suit  or  prosecution.  But  where  statutes  (2  O. 
3,  e.  38,  and  48  G.  3,  c.  cix.)  establishing  a  court  of  requests  for  a  seaport  town, 
(Ifnll,)  with  the  usual  clauses  in  favour  of  debtors,  (limitins^  the  time  of  imprisonment, 
allowing:  payment  by  instalments,  &c.,)  enacted  that  process  by  summons  might  issue 
against  any  person  residing,  or  keeping  and  using  any  house,  Ac,  *n  the  town,  or 
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frequenting  the  markets,  or  Mailing  or  navigating  to  and  from  the  port,  and  that,  if  sach 
person,  having  been  duly  sammoned,  should  not  appear,  the  Court  might  proceed  ex 
parte,  and  that  the  summons  should  be  served  '*  either  personally,  or  by  Having  tki 
iufiie  at  the  duotlling'hoasty  lodging,  place  of  abode,**  dtc,  of  such  debtor  within  the  limiu, 
with  his  servant  or  other  person  belonging  to  him. 
Held,  that  a  summons  left  with  the  wife  of  a  seafaring  man  at  his  lodging,  within  the 
jurisdiction,  was  suificient  to  warrant  execution  under  these  statutes,  though  the  debtor 
himself  was,  during  the  whole  lime  of  the  proceedings,  and  had  been  for  several 
months  before,  absent  on  a  voyage  to  India. 

Trespass  for  breaking  and  entering  rooms  of  the  plaintiff  and  taking 
dway  and  converting  his  goods.  Plea,  Not  guilty,  by  statute.  On  the 
trial,  before  Parke,  B.,  at  the  York  Spring  assizes,  1839,  the  case  appeared 
to  be  as  follows. 

Stat.  2  G.  3,  c.  38,  s.  1,  establishes  a  "  Court  of  Requests  for  the  town,  port, 
and  county  of  the  town  of  Kingston-upon-Hull."  Sect.  5  empowers  any  per 
son  having  any  debt  under  the  value  of  40*.  owing  to  him,  "  by  or  fifom  any 
other  persdn  or  persons  whatsoever  inhabiting  or  residing  within  the  said 
town  of  Kingston-upon-Hull,  or  the  county  of  the  same  town,  or  using  or 
frequenting  the  markets  thereof,  or  usually  buying  or  selling,  or  seeking  a 
livelihood  therein,  or  sailing  or  navigating  to  and  from  the  said  port  and 
haven  of  Kingston-upon-Hull  aforesaid,  to  apply  to  the  clerk  of  the  court," 
who  shall  make  out  and  deliver  to  the  serjeant  authorized  by  the  act  to  exe- 
cute such  process,  "  a  summons  in  writing  under  his  hand,  directed  to  such 
debtor  or  debtors,  expressing  the  sum  demanded  of  him,  her,  or  them,  the 
party  demanding  and  requinng  him,  her,  or  them,  to  appear  at  a  certain 
time  and  place,  to  be  mentioned  in  such  summons,  before  the  commissionen 
of  the  said  court,  to  answer  such  complaint ;  and  the  serjeant  of  the  said 
court  shall  forthwith  cause  such  summons  to  be  served  on  such  debtor  or 
debtors,  either  personally,  or  by  leaving  the  same  at  the  dwelling-house, 
lodging,  place  of  abode,  shop,  shed,  stall,  stand,  or  other  place  of  dealing 
or  trading  of  such  debtor  or  debtors,  being  within  the  limits  of  the  said  town 
or  county,  with  his,  her,  or  their  servant,  or  other  person  belonging  to  him, 
her,  or  them ;  and  that  upori  proof  made  that  such  summons  hath  been 
duly  served,"  the  commissioners  of  the  court  may  inquire  and  adjudicate. 

Sect.  6  enacts,  "  That  if  such  debtor  or  debtors  who  shall  have  been 
duly  summoned  as  aforesaid,  shall  not  appear  before  such  Court  at  the  time 
and  place  mentioned  in  the  said  summons,  then  it  shall  and  may  be  lawful 
to  and  for  the  said  commissioners,  or  any  three  or  more  of  them,  so  assem- 
bled, being  a  majority  of  the  said  Court,  after  due  proof  made,  upon  oath, 
of  the  service  of  the  said  summons,  in  manner  aforesaid,  to  hear  the  cause 
on  the  part  of  the  plaintiff  or  plaintiffs  only,  and  to  make  such  order,  decree, 
or  judgment,  and  to  award  reasonable  costs  of  suit,  as  to  them  shall  seeir 
most  agreeable  to  equity  and  good  conscience." 

Sect.  8  empowers  the  commissioners,  after  decree  for  the  payment  o' 
money,  (which  they  may  order  by  instalments,  for  the  ease  of  the  debtor,)  to 
award  execution  against  body  or  goods. 

Stat.  48  G.  3,  c.  cix.,  (local  and  personal,  public,)  was  passed  "to  amend 
and  enlarge  the  powers  of  the  former  act.  Sect.  8  empowers  any  person 
having  any  debt  there  described,  not  exceeding  the  value  of  5/.,  due  to  him 
"  by  or  from,  any  other  person  or  persons  whomsoever  inhabiting,  residing, 
or  being  within  the  said  town  of  Kingston-upon-Hull,  or  the  county  of  the 
same  town,  or  keeping  and  using  any  house,  warehouse,  wharf,  quay,  lodg- 
ing, shop,  shed,  stall,  or  stand,  or  generally  using  and  frequendng  the 
markets  there  as  a  dealer,  or  seeking  a  livelUiood  or  sailing  or  navigtiting  to 
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and  from  the  said  port  aiid  haven  of  Kingston-upon-Hull  aforesaid,"  to  take 
out  a  summons  in  the  manner  directed  by  the  former  act,  "  in  such  fonn, 
and  to  such  effect,  tenor,  and  purport,  and  which  shall  be  forthwith  served 
on  such  debtor  or  debtors  in  the  manner  prescribed  by  the  said  recited  act, 
and  as  hath  been  heretofore  used  and  accustomed  in  respect  thereof;"  and 
it  is  enacted  that,  upon  due  proof  made  of  the  service  of  such  sununons,  the 
commissioners  shall  inquire  and  pass  final  judgment:  and  that  they  may 
order  the  debt  to  be  paid  by  instalments. 

Sect.  22  empowers  defendants  in  actions  for  any  thing  done  in  pursuance 
of  either  statute  to  plead  the  general  issue  and  give  £e  special  matter  in 
evidence. 

The  acts  complained  of  in  the  present  declaration  were  committed  under 
process  of  execution  against  the  plaintiff's  ^ods  after  decree  of  the  commis- 
sioners for  payment  of  a  debt.  The  defendant  was  plaintiff  in  the  court  of 
requests ;  ana  the  debt  was  for  coals  supplied  to  the  wife  of  the  now  plain- 
tiff Culverson,  at  a  lodging  occupied  by  her  within  the  jurisdiction  of  the 
court.  Culverson  was  a  seafaring  man,  and  sailed  on  a  voyage  to  Calcutta 
in  April,  1838.  For  several  months  previously  he  had  lived  with  her  at  the 
lodging  in  question ;  and  the  coals  were  supplied  pardy  during  that  time, 
and  partly  after  he  left  England,  On  13th  October,  1838,  the  now  defend- 
ant Melton  took  out  a  summons  £rom  the  Hull  Court  of  Requests,  addressed 
to  Culverson,  and  requiring  him  "  personally  to  be  and  appear  in  the  Court 
of  Requests,  to  be  held,"  &c.,  "  on  Wednesday  the  17th  day  of  October 
instant,  at  three  o'clock,"  &c.,  "  to  answer  a  demand,"  &c.  The  summons 
added,  "  and  if  you  fail  therein,  the  plaintiff  will  proceed  to  have  judgment 
against  you.  It  was  served  on  Culverson's  wife  at  the  lodging  before  men- 
tioned. The  wife,  by  a  person  who  attended  the  court  for  her,  (Culverson 
still  being  abroad,)  offered  to  pay  by  instalments ;  and  an  order  was  made 
for  such  payment,  execution  to  issue  on  any  default.  The  instalments  not 
being  paid,  execution  issued.  The  plaintiff's  counsel  contended  that  no 
justification  was  made  out,  for  that  the  summons  could  not  be  said  to  have 
been  served  on  Culverson  at  his  "  dweUing-house,  lodging,"  or  "  place  of 
abode,"  when  he  was  wholly  absent  fix)m  the  country ;  and,  therefore,  that 
the  Court  of  Requests  had  acted  without  jurisdiction.  The  learned  judge 
held  the  service  sufficient ;  and  the  plaintiff  was  nonsuited,  (a)  CresstveUj 
in  the  ensuing  term,  moved  for  a  rule  to  show  cause  why  there  should  not 
be  a  new  trisu,  contending  that  the  summons  had  not  been  properly  served 
according  to  the  statutes ;  and  that  the  enactments  as  to  summons,  if  ambi- 
guous, ought  to  be  construed  agreeably  to  the  rule  of  common  law,  that 
judgment  shall  not  be  given  against  a  party  unheard.  He  cited  Rex  v.  Bermj 
6  T.  R.  198,  and  WUliams  v.  Lard  Bagot,  3  B.  &  C.  772,  (10  E.  C.  L.  R. 
226.) 

A  rule  nisi  was  granted. 

Baines  and  R.  6,  Hildyard  now  showed  cause.  The  law  was  correctly 
laid  down  by  the  learned  Judge  at  nisi  prius.  This  case  is  governed  by  the 
statutes,  and  therefore  difllers  fi-om  those  which  have  been  decided  at  com- 
mon law.  In  the  preamble  of  each  statute,  the  object  is  stated  to  be  the 
encouragement  and  support  of  useful  credit ;  the  intention  was  to  render 
wch  credit  safe  by  facilitating  the  recourse  against  debtors.  If  the  service 
of  sunmions  in  the  present  case  were  held  bad,  the  execution  of  process 
would  be  attended  with  much  hazard,  in  a  district  inhabited  by  seafarmg 
perwns.  Stat.  48  G.  3,  c.  cix.,  s.  8,  provides  for  the  recoveiy  of  debtfi 
(a)  See  the  case  at  nisi  prias  reported,  2  M.  &  Rob.  200. 
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from  persons  "  sailing  or  navigating  to  and  from"  the  port  of  Kingston-upon- 
Hull,  without  limit  as  to  the  length  of  voyage.  Stat.  2  G.  3,  c.  38,  s.  5,  is 
to  the  same  effect ;  and  sect.  6  ^acts  that,  if  the  debtor,  '^  duly  summoned 
as  aforesaid,"  shaU  not  appear,  the  Court  may  proceed ;  no  exception  bein? 
made  in  the  case  of  absence  beyond  sea.  The  mode  of  service  prescribed 
by  Stat.  2  G.  3,  c.  38,  s.  5,  "  by  leaving"  the  summons  at  the  debtor's 
"  lodging"  or  "place  of  abode,"  was  followed  here  as  nearly  as  a  creditor 
could  pursue  it ;  and  the  summons  reached  the  wife,  who  undertook,  under 
the  order  of  the  Court,  to  pay  the  debt  by  instalments.  If  the  provision  as 
to  service  be  in.  some  measure  rigorous  against  debtors,  the  clauses  as  to 
paying  by  instalments,  stats.  2  G.  3,  c.  38,  s.  8 ;  48  G.  3,  c.  cix.  s.  8,  and 
several  other  enactments  in  the  two  statutes,  (a)  improve  their  situation. 

Cresswellf  contri.  It  is  against  first  principles  that  a  man  should  be 
affected  in  person  or  property  by  a  proceeding  of  which  he  has  no  notice. 
No  alleged  benefit  to  a  defendant  can  countervail  the  injury  of  being  con- 
demned without  a  hearing.  A  summons  left  at  the  dwelling-house  is  nuga- 
tory, where  it  is  physically  impossible  that  the  party  summoned  should 
receive  it.  Nor  does  the  statute  require  that  such  a  proceeding  should  be 
sanctioned.  The  jurisdiction  of  the  Court  is,  indeed,  extended  to  persons 
"sailing  or  navigating  to  and  from"  the  port;  and  the  present  plaintiff 
comes  within  that  description :  but  the  mention  of  a  summons  implies  that  the 
party  served  shall  be  so  situated  as  to  have  the  opportunity  of  attending  to 
it.  The  dwelling-house  must  be  that  which  is  his  dweUing-house  at  the 
time  when  the  summons  is  to  take  effect.  There  is  nothing  in  either  act 
which  requires  the  commissioners  to  proceed  finally  within  any  limited  time 
after  summons.  It  cannot  be  alleged  that  a  party,  having  "  been  duly  sum- 
moned," and  the  summons  having  been  "  duly  served,"  did  not  appear, 
when,  at  the  time  of  summons,  he  was  on  a  voyage  to  the  East  Indies.  The 
injustice  of  such  a  construction  is  the  greater,  because  an  attorney  cannot 
appear  for  the  defendant  as  his  advocate ;  stat.  2*  G.  3,  c.  38,  s.  24.  Bex 
V.  Benn,  6  T.  R.  198 ;  Harper  v.  Carry  7  T.  R.  270 ;  WiUiams  v  Lord 
Bagot,  3  B.  &  C.  772,  (10  E.  C.  L.  R.  226,)  and  Pamter  v.  lAoeroool  Gas 
Company,  3  A.  &  E.  433,  (30  E.  C.  L.  R.  131,(6)  are  instances  m  which 
it  has  been  held  that  process  of  distress  or  attachment  could  not  issue  till 
the  party  had  been  effectually  summoned. 

Lord  Dknman,  C.  J.  We  are  bound  by  the  terms  of  stat.  2  G.  3,  c.  38. 
I  feel  the  force  of  the  observations  which  have  been  made ;  but  the  party 
here  was  within  the  jurisdiction  of  the  Court;  and  the  case  shows,  in  other 
respects,  the  very  state  of  things  in  which  the  jurisdiction  attaches.  If  the 
defendant  in  the  Court  of  Requests  was  duly  summoned,  by  a  notice  left  at 
his  dwelling-house  or  lodging,  the  statute  was  complied  with.  It  is  argued 
that  he  could  not  be  "  duly  summoned"  in  Hull,  according  to  stat  2G. 
3,  c.  38,  s.  6,  when  he  was  abroad  ;  but  the  words  cannot,  widiout  too  great 
an  extension  of  the  meaning,  be  applied,  to  any  thing  more  than  the  sum- 
mons being  regularly  left  at  the  dweUing-house.  To  give  them  any  other 
sense  would  be  introducing  a  legislation  of  our  own. 

LiTTLEDALE,  J.  It  appears  to  me  that  the  statutes  contemplate  the  possi- 
bility of  an  entire  absence.     The  words  "  sailing  or  navigating  to  and  from 

(a)  Reference  was  made  in  particular  to  the  clauses,  2  G.  3,  c.  38,  s.  5,  and  48  0. 3, 
c.  cix.  s.  8,  requiring  the  commissioners  to  adjudicate  as  shall  be  most  agreeable  to 
equity  and  ^ood  conscience  ;  2  G.  3,  c.  38,  s.  8,  and  48  G.  3,  c.  cix.  s.  14,  limiting  the 
'time  of  imprisonment ;  and  s.  18,  exempting  the  debtor  from  jail  fees. 

(6)  See  Sltveiu  v.  Evant,  2  Burr.  1152,  1157,  1158,  1159. 
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the  said  port"  may  apply  to  a  person  merely  sailiitg  to  different  places  roimd 
the  island,  or  to  one  absent  altogether. 

WiLUAMs,  J.  I  have  had  some  doubt  in  this  case  on  account  of  the 
raieral  principle  which  has  been  relied  upon ;  but  the  rest  of  the  Court 
Slinky  and  I  am  not  prepared  to  say  the  contrary,  that  this  act  must  be  con- 
strued according  to  its  own  words,  and  independently  of  the  general  rule.  And 
certainly,  if  the  mere  fact  of  absence  were  held  an  answer,  we  should,  where 
the  debtor  was  gone  upon  a  long  sea  voyage,  at  once  suspend  the  operation 
of  the  statute.  But  this  decision  rests  entirely  on  the  particular  act  of  par- 
liament 

Coleridge,  J.  I  think  it  cannot  be  disputed,  that  the  service  here  was 
that  required  by  the  terms  of  the  act.  It  is  argued,  on  principle,  that  these 
terms  are  not  to  be  strictly  applied  where  the  summons  cannot  have  reached 
the  defendant.  No  intention,  however,  is  shown,  to  make  such  a  reserva- 
tion :  and,  looking  at  the  class  of  persons  coming  within  this  jurisdiction, 
who  must,  in  the  nature  of  things,  be  oflen  absent  for  long  periods,  it  is  not 
clear  that  the  legislature  did  not  really  mean  that  which  the  words  of  the  act 
express.  It  mav  have  been  thought  that  such  a  disadvantage  might  reason- 
ably be  imposed,  in  consideration  of  the  countervailing  advantageis  given  to 
debtors,  and  the  generally  beneficial  operation  of  the  act. 

Rule  discharged,  (a) 

(a)  See  Sec^iKt  y.  ifocCarfAy,  2  B.  db  Ad.  961,  (22  £.  G.  L.  R.  220.) 


The  QUEEN  against  TRAILL,  Esq.,  and  Another.— p.  76L 

rbe  judges  of  assize,  on  appeal,  under  stat  11  G.  2,  c.  19,  s.  17,  against  an  order  of  two 
magistrates  giving  possession  to  a  landlord  under  sect.  16,  made  an  order  for  restito- 
tion  of  the  premises  to  the  tenant.  The  order  of  the  judges  was  not  directed  to  any 
person. 

BeUf  that  mandamus  could  not  issue  commanding  the  two  justices  to  make  restitution. 

Two  justices  of  Surrey,  under  stat.  11  G.  2,  c.  19,  s.  16,  made  an  order, 
of  I8th  October,  1839,  putting  William  Sewell  into  possession  of  certain 
premises  in  Surrey,  which,  by  his  complaint  recited  in  the  order,  he  appeared 
to  have  demised,  at  rack  rent,  to  Henry  Wilson,  and  Wilson  to  have  deserted, 
leaving  rent  arrear,  and  no  sufficient  distress  on  the  premises.  Wilson  ap- 
pealed, under  sect.  17,  to  Iy)rd  Abtngkr,  C.  B.,  and  Littledale,  J.,  the 
judges  of  assize,  at  the  assizes  held  at  Kingston,  in  Spring,  1840.  The 
learned  judges  made  an  order,  which  after  stating  the  appeal  and  setting 
out  the  order  of  justices,  concluded  as  follows. 

^'Now  the  above-named  justices  of  assize,having  heard  the  said  appeal, 
and  duly  considered  the  same,  do,  in  exercise  of  the  powers  conferred  upon 
them  by  the  statute  in  such  case  made  and  provided,  order  restitution  to  be 
made  of  the  said  premises  in  the  hereinbefore  recited  record  of  proceeding 
mentioned  and  described,  to  the  said  Henry  Wilson,  the  tenant  hereinbefore 
mentioned,  together  with  his  expenses  and  costs,  amounting  to  the  sum  of 
30/.  &.  4d.,  to  be  paid  to  the  said  Henry  Wilson  by  the  said  William  Se- 
well, the  said  landlord."  The  order  was  signed  by  the  deputy  clerk  of  assize 
only,. and  was  not  directed. 

In  last  Trinity  term,  Pc/er^i/or;^  obtained  a  nile  nisi  for  a  mandamus  com- 
manding the  two  justices  who  had  made  the  original  order  '^  to  cause  resd- 
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tation  to  be  made  of"  the  premises  (describing  them)  "  to  Heniy  Wilson, 
the  tenant  thereof,  pursuant  to  the  order  of  the  justices  of  assize  for  the  said 
county,  made  on,"  &c.  Notice  to  be  given  to  the  two  justices,  Sewell,  and 
the  tenant  in  possession. 

Kelly  (with  whom  was  Bramwell)  now  showed  cause.  No  ground  is 
laid  for  this  Court  ordering  the  justices  to  act.  No  power  is  given  to  them 
by  the  statute ;  and,  even  if  it  were,  the  order  of  the  jud^  is  not  addressed 
to  them.  [Lord  Denman,  C.  J.  If  the  order  of  the  judges  of  itself  makes 
any  parties  officers  for  the  purpose  of  giving  restitution,  Siose  parties  must 
carry  the  order  into  effect :  if  it  have  no  such  operation,  why  are  the  justices 
to  do  it  ?]    The  Court  then  called  on 

Petersdorff^  contra.  The  order  of  the  judges  shows  that  the  magistrates 
now  called  upon  are  the  mamstrates  who  dispossessed  the  appellant :  they 
are  therefore  the  proper  parties  to  replace  him  in  possession.  There  is  no 
other  remedy :  the  act  does  not  state  who  is  to  give  restitution ;  and  no  duty 
seems  to  be  imposed  on  the  sheriff.  An  indictment  would  give  no  remedy: 
and  an  action  does  not  lie ;  Ashcrofl  v.  Bawme^  3  B.  &  Ad.  684,  (23  £.  C. 
L.  R.  160.) 

Per  Curiam,  (a) 

Rule  discharged.* 

(a)  Lord  Denman,  C.  J^  Littledale,  Williams,  and  Coleridge,  Js. 


ABRAHAMS  against  SKINNER.— p.  763. 

The  die  of  a  bill  of  exchange  stamp  was  discontinued,  by  order  made  nnder  staL  3&4 
W.  4,  C.97,  s.  16,  after  a  certain  day.  Before  that  day  an  acceptance  was  giyen  io 
blank,  on  paper  stamped  with  the  die ;  aAer  that  day,  the  bill  was  drawn  on  the  same 
paper  without  a  fresh  stamp. 

Htldf  that  the  bill  could  not  be  considered  as  existing,  by  relation,  from  the  time  of  ac- 
ceptance; and  therefore  that  it  was  not  properly  stamped. 

Assumpsit*  on  a  bill  of  exchange,  drawn  14th  August,  1835,(a)  by 
Matthew  Walter  on  the  defendant;  endorsed  by  Walter  to  M.  Newton, 
and  by  Newton  to  the  plaintiff;  and  accepted  by  the  defendant.  Plea: 
that  defendant  did  not  accept. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1838,  it  appeared  that  the  bill  had  not  the  new  stamp 
ordered  to  be  used  by  the  commissioners  under  stat.  3  &;  4  W.  4,  c  97, 
88.  16,  17,  but  the  stamp  yrhich  was  in  use  before  the  order  of  the  com- 
missioners took  effect.  The  order  of  the  commissioners,  dated  October 
11th,  1833,  was  proved  by  the  Gtkzette:  it  directed  that  (among  other 
instruments)  bills  of  exchange  should  be  stamped  with  the  new  dies  pro- 
vided by  the  commissioners,  and  appointed  30th  November,  1833,  as  the 
last  day  for  using  the  old  stamps.  The  bill  in  the  present  action  being 
dated  in  1835,  the  plaintiff's  counsel,  to  prove  that  the  acceptance  was 
not  ffiven  after  30th  I^ovember,  1833,  called  a  witness  who  stated  that 
the  defendant  had  declared,  in  June,  1838,  that  Walter  had,  about  five 
years  before,  cheated  him  out  of  some  blank  acceptances,  and  that  this 
must  be  one  of  them.     The  Lord  Chief  Justice  directed  the  jury  to  find 

(a)  It  was  not  stated  that  the  bill  bore  that  date,  but  only  that  on  that  day  Walter  made 
his  bill,  fto. 
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for  the  defendant^  unless  they  were  of  opinion  that  the  bill  was  completed 
on  or  before  80th  Novembery  1833.  Verdict  for  defendant.  Leave 
was  given  to  move  to  enter  a  verdict  for  the  plaintiff.  In  Hilary  term, 
1839,  Jervis  obtained  a  rule  accordingly.     In  this  term,(a) 

Hwmfrey  showed  cause,  and  Jervis  and  Hughes  were  heard  in  support 
of  the  rule.  Snaith  v.  Mingai/y  1  M.  &  S.  87,  Daumes  v.  Richardson^  5 
B.  k  Aid.  674,  Molhy  v.  Delves^  7  Bing.  428,  Simon  v.  Lloyd,  2  G.  M. 
k  R.  187,  S.  C.  5  Tyrwh.  701,  and  Russel  v.  Langstaffe,  2  Doug.  614, 
were  referred  to.  The  judgment  sufficiently  points  out  the  Ime  of  argu- 
ment adopted. 

Our.  adv.  vuU. 
Lord  Denbcan,  C.  J.,  in  this  term  (November  23d),  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  on  a  bill  of  exchange,  against  the  acceptor:  and, 
the  issue  beinp  on  the  acceptance,  a  verdict  passed  for  the  defendant 
upon  an  objection  to  the  stamp.  The  date  of  the  bill  was  August,  1835 ; 
and  it  bore  a  stamp  impressed  bv  a  die,  which,  under  stat.  3  &  4  W.  4, 
c.  97,  8.  16,  the  commissioners  of  stamps  had  ordered  to  be  discontinued 
in  1833.  Upon  the  evidence  at  the  trial  it  must  be  taken  that  the  accept- 
ance had,  in  fact,  been  written  in  blank  upon  the  paper  before  the  cus- 
continuance  of  the  stamp,  and  the  instrument  completed  afterwards;  and 
the  question  was,  whether,  under  these  circumstances,  the  stamp  was 
now  available.    And  we  are  of  opinion  that  it  was  not. 

The  section  of  the  statute  in  question  provides  that  all  instruments  for 
the  stamping  of  which  any  such  new  die  shall  have  been  provided,  and 
which,  after  the  day  so  nzed,  shall  be  written  or  printed  upon  paper 
stamped  with  any  other  die  than  the  new  die  so  provided,  and  also  all 
such  instruments  which,  having  been  written  or  printed  on  paper  stamped 
as  last  aforesaid,  shall  not  have  been  executed  or  signed  by  any  party 
thereto  before  or  upon  the  said  day  so  fixed  as  aforesaid,  shall  respect- 
ively be  deemed  to  be  written  or  printed  on  paper  not  duly  stamped  as 
reouired  by  law. 

Upon  the  day  when  the  old  stamps  were  discontinued,  the  bill  in  ques- 
tion had,  in  fact,  no  existence ;  the  defendant's  name  was  written  on  a 
E'ece  of  paper ;  and  he  had  given  authority  to  some  one  to  make  him 
kble,  as  acceptor  of  a  future  bill,  to  an^  amount  which  the  stamp  then 
on  the  paper  would  cover :  but  whether  it  ever  would  become  a  bill,  and, 
if  80,  to  what  amount,  and  at  what  date,  and  in  favour  of  whom,  was  un- 
eertain.  Every  thing  that  constitutes  a  bill  of  exchange,  except  the  name 
of  a  drawee  written  by  himself,  was  written  after  the  day  in  question ; 
the  drawer,  the  amount  drawn  for,  the  time  limited  for  its  running  to 
maturity,  the  person  in  favour  of  whom  drawn.  Independently  of  any 
doctrine  of  relation,  it  is  clear,  therefore,  that  this  bill  falls  directly 
within  the  words  and  meaning  of  the  statute  quoted  above. 

But  it  was  contended,  upon  the  authority  of  Snaith  v.  Mingat/j  1  M. 
k  S.  87,  that,  the  acceptance  having  been  written  before  the  discontinu- 
aAce  of  the  stamp,  the  bill,  when  completed,  would  have  relation  to  that 
time,  and  so  be  taken  to  be  a  bill  of  that  date.  In  that  case  Lb  Blanc, 
J.,  is  stated  to  have  said,  that  ^^  when  a  si^ature  is  once  written  to  a 

Kper  which  is  intended  to  have  the  operation  of  a  bill  of  exchange,  it 
comes  such  when  perfected  from  the  time  when  it  was  signed,  so  as  to 
support  an  allegation  that  the  party  either  drew  or  endorsed  the  bill.'* 
That  case  has  not,  that  we  are  aware  of,  been  questioned ;  nor  do  we  in* 
(a)  Befon  Lord  Deniiuui,  C.  J.,  Littledale,  Wmiamji,  ftnd  Coleridge,  Js. 
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tend  to  dispute  its  authority :  at  the  same  time  we  cannot  but  say  that 
the  doctrine  of  relation,  which  is  in  no  case  to  be  favoured,  appears  to  us 
to  be  fraught  with  peculiar  diflSculties  when  applied  to  bills  of  exchange. 

The  difficulty  in  the  present  case  may  be  said  to  be  owing  to  an  un- 
usual circumstance,  the  change  of  stamp :  but,  under  the  most  ordinary 
circumstances  it  is  calculated  to  introduce  very  embarrassing  questions, 
highly  unfavourable  to  the  free  and  easy  negotiation  of  these  instruments, 
if  any  doctrine  of  law  prevail  which  maJces  the  requisite  amount  of  stamp, 
or  the  period  of  maturity,  uncertain. 

Leaving,  however,  that  decision  untouched,  it  appears  to  us  that  there 
is  a  substantial  distinction  between  a  blank  drawing,  and  a  blank  accept- 
ance, as  regards  the  doctrine  of  relation.  The  party,  who,  with  the  in- 
tention of  drawing  a  bill,  writes  his  name  at  the  bottom  of  the  paper, 
does  a  part  of  the  act  of  drawing;  and,  when  another  person,  by  his 
authority,  at  a  subsequent  period,  fills  in  above  the  sum  and  date,  and 
the  time  of  currency,  he  does  but  complete  the  act  which  the  party  had 
begun :  when  completed,  it  is  all  one  act ;  and  there  is  nothing  unreason- 
able, in  the  absence  of  evidence  of  any  contrary  intention,  in  holding  thai 
the  act  shall  date  from  the  time  when  the  most  important  part  of  the  bill 
was  written.  But  the  drawing  and  the  acceptance  of  a  bill  are  two  dis- 
tinct acts ;  the  latter  is  not  essential  to  the  completeness  of  the  instru- 
ment ;  it  may  never  be  done  at  all ;  and,  when  done,  there  is  no  neces- 
sity for  their  being  concurrent  in  point  of  time,  no  reason  for  considering 
them  so  in  legal  effect,  and,  of  course,  none  for  holding  that  acceptance 
should  draw  back  to  itself  by  relation  the  time  of  drawing  the  bill,  where 
in  fact  it  has  preceded  it. 

Upon  these  grounds  we  think  that  we  ought  to  ^ve  effect  to  the  plain 
words  of  the  statute,  and  to  hold  this  acceptance  void  for  want  of  a  stamp. 
The  rule  therefore  will  be  discharged. 

Bule  discharged. 


In  the  Matter  of  Arbitration  between  SALKELD,  surviving  Partner,  &c., 
and  SLATER  and  HARRISON,  Assignees  of  STRINGER,  a  Bank- 
rupt.—p.  767. 

Where  matters  in  diflerence  are  referred  to  arbitrators,  and,  if  they  disagree,  to  an  umpire, 
and  the  arbitrators,  afler  hearing  witnesses  disagree,  the  nmpire  mast  rehear  the  vilp 
nesses.  If  he  omits  doing  so,  and  makes  his  award  on  the  evidence  taken  down  by  the 
arbitrators,  the  award  will  be  set  aside. 

The  objection  to  such  proceeding  by  the  umpire  may  be  waived;  but,  to  prevent  the 
award  being  set  aside,  clear  proof  must  be  given  of  the  waiver. 

SembU,  per  Lord  Dsicmak,  C.  J.,  that  the  clause  in  stat.  3  dt4  W.  4,  c.43,  s.  39,  enabling 
the  Court  or  a  judge  to  enlarge  the  time  for  making  an  award,  applies  generally,  and 
not  merely  to  the  case  in  which  parties  have  attempted  to  revoke  the  arbitrators*  au- 
thority. 

W,  H.  Watson^  on  a  former  day  of  the  tenn,  obtained  a  rule  nisi  for  set- 
ting aside  the  award  of  Andrew  Caldecott,  the  umpire  in  this  case,  under  the 
following  circumstances. 

All  matters  in  difierence  between  the  partias  were  referred  to  two  arbitra- 
tors by  bond  with  a  proviso  for  reference  to  the  said  umpire  in  case  the  aibi- 
tvators  should  not  agree  on  their  award  within  a  certain  time ;  the  umpire  to 
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make  his  award  on  or  before  July  1st,  1840.  No  power  was  given  to  the 
umpire  to  enlaxge  the  time.  The  attorney  for  Salkeld  examined  him  and 
other  witnesses  before  the  arbitrators ;  and  the  bankrupt  was  examined  on 
behalf  of  the  assignees.  The  witnesses  gave  conflicting  testimony.  The 
arbitrators  not  making  their  award  in  time,  the  case  went  before  the  umpire. 
Alfred  Goddard,  the  attorney  for  Slater  and  Harrison,  deposed,  in  support 
of  the  present  nile,  that  '^  not  having  been  duly  acquainted  with  any  pro- 
ceeding in  the  said  reference  after"  November  9th,  1839,  when  the  evidence 
before  the  arbitrators  was  closed,  he  sent  a  letter  to  Caldecott,  June  10th, 
1840,  requesting  an  appointment  in  the  reference,  and  requiring  that  witnesses 
should  be  examined.  Caldecott  rephed  that  he  was  proceeding  as  umpire, 
and  had  held  two  meetings  attended  by  the  arbitrators.  He  afterwards  gave 
notice  of  a  meeting  to  be  attended  by  all  the  parties  on  June  24th.  At  that 
meeting  Goddard  insisted  upon  oral  evidence  being  produced  by  the  attomej 
for  Salkeld,  which  he  declined  to  do,  stating  that  the  umpire  had  the  arbi- 
trators' notes  of  evidence  before  him,  and  could  decide  die  case  on  them ; 
and  the  umpire  said  that  he  would  not  receive  oral  testimony,  except  as  to 
matter  not  in  evidence  before  the  arbitrators.  Goddard  protested  against 
this  determination;  and  the  meeting  was  thereupon  adjourned.  Another 
meeting  was  held  on  June  26th ;  when  Goddard  renewed  his  objection  to 
the  course  taken  by  the  umpire,  and  insisted  on  calling  witnesses ;  but  the 
umpire  broke  up  the  meeting  without  hearing  witnesses,  and,  on  1st  July, 
pubUshed  his  award.  Slater  and  Harrison  made  affidavits  in  support  of  the 
rule,  each  stating  that  he  had  never  consented  to  the  putting  in  of  the  arbi- 
trators' notes  as  evidence  before  the  umpire ;  and  Slater  deposed  that,  in  his 
judgment,  it  was  material  that  oral  testimony  should  be  heard  by  the 
umpire.     The  submission  to  arbitration  was  made  a  rule  of  Court. 

The  affida^ats  in  opposition  to  the  rule  stated  that  the  evidence  taken  before 
the  arbitrators  was  very  voluminous,  twenty-five  meetings,  of  five  hours 
each  on  an  average,  having  been  held  for  the  examination  of  witnesses.  One 
o[  the  arbitrators  deposed  that  Caldecott,  when  requested  by  him  to  act  as 
umpire,  refused  on  account  of  the  length  of  time  which  would  be  required ; 
that  Slater  then  told  him  a  few  hours  only  would  be  necessary,  as  all  the 
evidence  had  been  taken,  and  all  he  would  have  to  do  would  be  to  read  the 
examinations,  unless  he  called  for  further  information :  that  Caldecott  consent- 
ed (as  the  deponent  believed)  on  this  understanding,  and  held  two  meetings, 
on  April  13th  and  28th,  at  which  the  arbitrators  only  attended ;  the  case  was 
stated  by  them,  one  acting  for  each  of  the  litigant  parties ;  and  the  documents 
were  deposited  with  the  umpire :  that  the  deponent  had  mentioned  these 
meetings  to  Slater,  who  did  not  express  any  objection  to  the  arbitrators  at- 
tending before  the  umpire :  that,  at  the  meetings  of  June  24th  and  26th,  the 
attorneys  on  both  sides  being  in  attendance,  the  umpire  asked  Goddard  if  he 
had  any  new  matter  or  evidence  to  adduce,  saying  that,  in  that  case,  he  was 
ready  to  hear  it :  that  Goddard  admitted  he  had  no  new  evidence  to  pro- 
duce, but  insisted  on  the  right  of  having  oral  testimony  given  before  the 
umpire :  and  the  umpire  then  said  that  only  six  days  remained  for  preparing 
the  award,  and  the  demand  now  made  was  contrary  to  previous  understand- 
ing. Another  deponent,  who  in  part  confirmed  this  statement,  added  that, 
in  his  belief,  Goddard's  object  was  that  the  time  limited  might  elapse  with- 
out an  award  being  made :  and  he  stated,  as  Goddard's  answer,  when  asked, 
on  June  24th,  if  he  had  any  new  matter  to  adduce,  that  he  had  none,  except 
what  might  come  out  of  the  re-examination.  The  attorney  for  Salkeld  de- 
nosed  that,  in  the  beginning  of  May,  1840,  he  met  Goddard,  who,  after  some 
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conversation  on  other  subjects,  complained  that  the  arbitrators  were  having 
meetings  before  the  umpire  without  the  deponent  and  Goddard,  and  said 
that  he  considered  himself  and  deponent  ill-treated  thereby. 

The  grounds  of  application  for  the  rule  were,  in  substance,  that  the  umpiie 
had  refused  to  hear  witnesses,  and  had  made  his  award  on  reading  the  writ- 
ten examinations.     The  umpire,  and  one  of  the  arbitrators,  made  no  affidavit 

Sir  F.  Pollock  and  M.  Clmmbers  now  showed  cause.  This  application  is 
contrary  to  good  faith.  [Lord  Denman,  C.  J.  The  rule  is,  that  the  party 
making  the  award  shall  hear  the  evidence.  It  is  the  meaning  of  an  order  of 
reference,  that  the  party  who  is  to  decide  shall  see  and  hear  the  witnesses.] 
Caldecott  underfook  the  umpirage  in  consideration  that  the  rule  should  be 
waived ;  and  it  is  clear  that  Gooflard,  the  attorney  for  Slater  and  Harrison, 
knew  of  this  arrangement.  At  all  events,  it  is  shown  that  he  knew,  in  the 
beginning  of  May,  1840,  that  the  umpire  had  been  attended  by  the  arbitra- 
tors. His  affidavit  states,  only,  that  on  June  10th,  he  was  not  "  duly  ac- 
quainted" with  any  such  proceeding.  His  suggestion  that  witnesses  should 
be  examined  when  the  time  for  making  the  award  had  so  nearly  expired  can- 
not be  considered  as  made  bonS  fide.  In  Hall  v.  Lawrence,  4  T.  R.  589,  a 
rule  nisi  for  setting  aside  the  award  of  an  umpire  because  he  had  not  re-ex- 
amined the  witnesses  was  discharged  on  account  of  laches  in  the  party  ap- 
plying. It  is  true  that  the  complainant  had  not  applied  to  have  witnesses 
heard  till  after  the  award  was  made ;  but  the  case  shows  that  the  objection 
now  taken  is  considered  to  be  waived  if  a  strong  case  of  laches  appear. 

Cresswelly  (with  whom  was  W.  H,  Watson,)  contra.  The  application  for 
a  hearing  of  witnesses  was  late,  but  a  judge  might  have  enlarged  the  time 
for  making  the  award,  under  stat.  3  &  4  W.  4,  c.  42,  s.  39  ;  Hall  v.  JSmwe, 
4  M.  &  W.  24,  26 ;  Potter  v.  Jfmman,  2  Cro.  M.  &  R.  742 ;  S.  C.  Tyrwh. 
&  Gr.  29 ;  Burlnf  v.  Stephens,  1  M.  &  W.  156  ;  S.  C.  Tyr%vh.  &  Gr.  413. 
And  see  Parhery  v.  J^ewnham,  7  M.  &  W.  378.  The  case  was,  peculiarly,  one 
in  which  witnesses  ought  to  have  been  heard :  there  was  a  conflict  of  evi- 
dence, and  the  arbitrators  had  differed.  The  understanding,  on  which  the 
umpire  is  alleged  to  have  proceeded  withfut  oral  testimony,  is  not  clearly 
maae  out.     The  umpire  makes  no  affidavit.     In  Hall  v.  Lawrence,  the  ob- 

ijection  was  taken  after  the  making  of  the  award,  and  therefore  came  too 
ate.  The  same  view  was  taken  of  that  decision  in  the  case  hi  the  mtdUr 
of  Timno  and  Bird,  5  B.  &  Ad.  488,  see  p.  494,  (27  E.  C.  L.  R.  106.) 
Here  notice  of  the  objection  was  given  pending  tiie  reference.  (He  was 
then  stopped  by  the  Court.)  '^ 

Lord  Denman,  C.  J.  This  case  is  not  free  from  suspicion  as  to  the  mo- 
tives with  which  the  objection  is  taken.  But  it  is  important  to  have  it  un- 
derstood that  the  umpire,  as  well  as  the  arbitrators,  ought  to  hear  and  see 
the  witnesses.  Here  it  was  the  more  necessary,  as  there  was  a  conflict  of 
evidence.  The  objection  to  a  different  course  may  be  waived,  but  more 
complete  proof  of  waiver  should  be  ^ven  than  appeared  in  the  present  case. 
I  do  not  think  the  circumstances  of  this  case  show  a  waiver.  It  is  not  im- 
probable that  the  attorney  now  makincr  this  objection  had,  before  taking  it, 
been  informed  what  the  award  was  likely  to  be ;  but  that  does  not  excuse 
the  umpire  if  he  has  acted  indiscreetly.  On  the  10th  of  June,  at  least,  he 
was  told  that  a  hearing  of  viva  voce  evidence  was  insisted  upon.  He  ought 
then  to  have  tried  to  tjet  the  witnesses  together,  and  proceed  in  a  regular 
manner :  and,  if  he  had  applied  for  an  enlargement  of  time,  the  Court  would 
probably  have  granted  it.  I  think  that  the  provision  at  the  end  of  stat 
3  &  4  W.  4,  c.  42,  s.  39,  that  the  Court  or  a  judge  "  may  from  time  to 
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time  enlarge  the  term  for  any  such  arbitrator  making  his  award,"  applies, 
not  merd  jr  to  arbitrators  under  the  particular  circumstances  there  mentioned, 
but  to  arbitrators  generally.  At  all  events  the  attempt  to  obtain  an  enlarge- 
ment should  have  been  made. 

LriTLEDALE,  J.  The  general  rule  is,  that  an  umpire  to  whom  a  case  is 
referred  by  arbitrators,  must  hear  the  evidence  over  again.  Here  the  um- 
pire, notwithstanding  notice,  proceedeti  upon  the  written  examinations.  It  is 
contended  that  the  objection  to  this  course  had  been  waived :  the  parties 
may  have  meant  that ;  but  the  waiver  is  not  clearly  made  out. 

Williams,  J.  Whatever  circumstances  there  may  be  to  show  that  this 
was  only  a  colourable  objection,  yet,  when  the  objection  was  made,  there 
was  time  for  the  umpire  to  set  himself  right ;  and  there  can  be  no  doubt 
that,  if  an  umpire  is  applied  to  to  hear  the  evidence,  it  is  his  duty  so  to  do. 
The  case  does  not  let  in  the  answer  that  the  attorney's  request  was  merely 
colourable,  (a) 

Rule  absolute, 
(a)  Coleridge,  J^  was  in  the  Bail  coart.    Patteson,  J.,  sitting  at  nisi  prius. 


The  QUEEN  against  STEWART  and  Another.— p.  773. 

The  overseers  of  a  parish  are  not  bound  to  bary  the  body  of  a  pauper  lying  in  a  parish, 
bat  not  in  a  parochial  house;  although  such  pauper  was  a  married  woman  whose 
husband  is  settled  in  the  parish  and  receiving  relief  there.  . 

Every  person  dying  in  this  country,  and  not  within  certain  ecclesiastical  prohibitions,  is 
entitled  to  Christian  burial;  and,  where  no  such  prohibition  attaches, 

SemtfU,  that  every  householder,  in  whose  house  a  dead  body  lies,  is  bound  by  the  com- 
mon law  to  inter  ^he  body  decently:  and  that,  upon  this  principle,  where  a  body  lies 
in  the  house  of  a  parish,  or  union,  the  parfsh  or  union  must  provide  for  the  interment 

Iw  last  Hilary  term  this  Court  made  the  following  order. 

**  Upon  reading,"  &c.,  "  and  upon  hearing  Mr.  Platt^  of  counsel  for  the 
president,  vice-presidents,  treasurers,  and  governors  of  St.  George's  Hos- 
pital, in  the  county  of  Middlesex,  and  Mr.  Bodkin  on  behalf  of  James 
Stewart  and  Thomas  Hod^kinson,  overseers  of  the  poor  of  the  parish  of  St. 
George,  Hanover  Square,  m  the  said  county,  it  is  ordered  that  Wednesday 
next  DC  given  to  the  said  James  Stewart  and  Thomas  Hodgldnson  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  directed  to  them,  com- 
manding them  to  remove  from  the  said  hospital  and  cause  to  be  interred  the 
body  of  Maiy  Kershaw,  deceased  ;  upon  notice  of  this  rule  to  be  given  to 
the  said  overseers  in  the  meantime.  And  it  is  further  ordered  that  tilie  body 
of  the  said  Mary  Kershaw  be  in  the  meantime  interred  at  the  expense  of  the 
president,  vice-presidents,  treasurers,  and  governors  of  the  said  hospital; 
the  said  overseers  hereby  undertaking  not  to  take  any  advantage  of  the  body 
having  been  so  interred,  and  to  repay  the  costs  incurred  by  the  removal  and 
interment  of  it,  in  case  this  Court  shall  be  of  opinion  that  they  are  bound 
to  remove  it  and  cause  it  to  be  interred." 

By  the  affidavits  it  appeared  that  Mary  Kershaw,  being  a  married  woman 
and  residing  with  her  husband  in  the  parish  of  St.  George,  Hanover  Square, 
was  admitted,  as  an  in-patient,  to  St.  George's  Hospital  in  that  parish,  and 
died  in  the  hospital,  and  that  her  corpse  remained  unburied  at  the  time  of 
the  application,  the  husband  being  unable  from  poverty  to  take  it  away  and 
bury  it  He  was  then,  and  had  been  for  the  last  three  years,  receivmg  a 
weekly  allowance  from  the  overseers ;  and  he  deposed  to  his  belief  that  he 
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was  entitled  to  a  settlement  in  the  parish.  The  parish  officers  bad  been 
requested  to  bury  the  body,  but  had  refused.  The  affidavits  contained 
statements  respecting  the  history  of  St.  George's  Hospital,  showing,  as  was 
contended,  an  obligation  on  the  hospital  to  inter  the  body ;  but  the  facts  and 
arguments  on  this  point  are  omitted,  as  the  Court  decided  die  case  on  general 
grounds.     In  this  term,  (a) 

Bodkin  and  Doane  showed  cause.  The  overseers  are  not  bound,  nor  en- 
titled, to  dispose  of  the  parish  funds  for  this  purpose.  It  is  said,  in  Com. 
Dig.,  Cemetery y  (B,)  that  by  the  custom  of  England  eveiy  person  entitled  to 
Christian  burial  may  have  burial  in  the  church-yard  where  he  dies:  but  this 
shows  no  obligation  on  the  parish  officers.  There  can  be  no  conunon  law 
duty  incumbent  on  overseers,  who  are  officers  existing  only  by  statute, 
43  £liz.  c.  2.  What  would  be  the  law  in  an  extra-parochial  district? 
Stat.  48,  G.  3,  c.  75,  directs  interment  by  the  parish  officers  of  bodies  cast 
on  the  sea-shore,  the  treasurer  of  the  county  to  repay  the  expense.  This 
special  provision  would  have  been  unnecessary,  if  the  parish  officers  were 
under  a  general  liability  to  bury  such  dead  bodies  as  there  are  no  other 
means  of  interring.  Nor  does  any  liability  result,  even  as  to  the  bodies  of 
persons  settied  in  the  parish,  from  stat.  43  Eliz.  c.  2.  The  overseers  are 
directed,  by  the  statute,  to  applv  the  parish  funds  to  two  purposes:  first, 
setting  the  poor  on  work ;  secondly,  relieving  the  impotent  poor.  Neither  of 
these  can  include  burial  of  a  deceased  pauper.  It  is  possible  that  an  irre- 
gular practice  of  defraying  such  expenses  may  have  occasionally  taken 
place :  but,  since  stat.  4  &  5  W.  4,  c.  76,  the  law  as  to  parochial  expendi- 
ture must  be  administered  scrupulously.  In  an  Anonymous  (6)  case,  soon 
after  the  statute  passed,  it  was  decided  that  an  overseer  could  not  be  com- 
pelled to  defray  the  expense  of  vaccinating  parish  paupers,  though  he  had 
been  party  to  a  contract  with  a  medical  man  for  performing  the  operation ; 
the  Court  thinking  that  the  duty  was  not  prescribed  by  statute,  and  did  not 
result  from  those  duties  which  were  prescribed.  The  mode  of  burying  the 
dead  was  held  to  be  matter  of  ecclesiastical  cognisance  in  Rex  v.  Colendgty 
2  B.  &  Aid.  806. 

Sir  J.  Campbell^  Attorney-General,  and  Platt^  contri.  In  early  times, 
this  expense  was  probably  borne  by  religious  houses.  The  duty  is  now 
incumbent  on  the  overseers,  and  is  here,  at  any  rate,  a  part  of  tiie  relief 
claimable  by  the  surviving  husband,  who  is  settled  in  the  parish.  The 
case  is  within  stat.  43  Eliz.  c.  2.  In  Rex  v.  Coleridge^  the  application 
related  merely  to  the  mode  of  burial :  it  appears  from  the  language  of 
the  Court  there  that  a  mandamus  would  go  to  an  incumbent  who  refused 
to  perform  the  duty  at  all.     Stat.  48  G.  3,  c.  75,  shows  that  there  was 

Ereviously  no  provision  for  burying  bodies  cast  on  shore :  but  the  question 
ere  is  as  to  the  body  of  a  pauper  settled  in  the  parish,  whose  husband, 
also  settled  in  the  parish,  is  unable  to  meet  the  expense.  And  sect.  1  of 
that  act  mentions  the  sum  ''  allowed  in  such  parish  for  the  burial  of  any 
person  or  persons  buried  at  the  expense  of  such  parish."  There  is  oo 
precedent  of  the  disallowance  of  such  expenses. 

Cur.  adv,  vuA. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court 
This  was  an  application  for  a  mandamus  to  the  overseers  of  the  pari^ 
to  remove  the  dead  body  of  a  pauper,  settled  in  the  parish,  who  had  died 
vdthin  it,  in  St.  George's  Hospital,  from  that  place,  and  to  cause  it  to  be 

(a)  November  6ih.  Before  Lord  Denman.  C.  J..  Litiledale,  Williams,  and  Coleridge,  J'^ 

(b)  In  tht  Matter  of ,  Overuer  of ,  3  A.  &  E.  658,  f30  E.  C.  L.  R.  161.) 
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buried.  The  application  was  made  on  behalf  of  the  hospital ;  and,  although 
upon  the  argument  we  felt  extreme  difficulty  in  placing  on  any  legal  foun- 
dation either  the  right  of  the  hospital  to  the  writ,  or  Sie  obligation  on  the 
parish  to  do  the  act  required,  yet  we  were  unwilling  at  once  to  discharge 
the  rule,  considering  how  long  the  practice  had  prevailed,  and  been  sane 
tioned,  of  burning  such  persons  at  the  expense  of  the  parish,  and  the  gene- 
ral consequences  of  holding  that  such  practice  has  no  warrant  in  law. 

In  the  argument  for  the  rule,  the  necessity  of  the  case,  a  very  large  con- 
struction of  the  words  of  the  statute  of  43  Eliz.  c.  2,  and  an  inference  from 
Stat.  48  G.  3,  c.  75,  for  the  burial  of  shipwrecked  bodies  cast  on  shore,  were 
alone  relied  on.  These  all  appear  to  us  insufficient.  In  the  last  named 
statute  there  are  undoubtedly  words  from  which  it  may  be  inferred  that  th 
framers  of  it  recognised  burials  at  the  expense  of  the  parish :  and,  in 
doubtfiil  case,  such  recognition  might  weigh  something  in  affirmance  of  tk 
legal  obligation  on  the  parish  to  provide.such  burials.  But  in  the  presen. 
case  we  are  thrown  necessarily  on  the  statute  of  Elizabeth  :  the  overseer  is 
a  statutable  officer,  dealing  with  a  statutable  iund,  and  accountable  for  its 
application  to  statutable  purposes.  The  language  of  that  statute  leaves  no 
doubt.  The  relief  and  tiie  employment  of  me  chargeable  poor  are  its  ob- 
jects: the  iund  is  created  for  them,  and  cannot  be  diverted  from  them, 
unless  to  objects  specifically  engrafted  on  them  by  subsequent  statutes,  of 
which  this  is  not  one.  No  usage,  however  proper  in  itself,  or  however 
uninterrupted,  can  prevail  against  that  which  the  plain  construction  of  a 
statute  forbids ;  and  we  cannot  accede  to  the  argument  that  the  burial  of  a 
pauper  receiving  relief,  but  not  dying  in  any  parish  houses  can  be  brough 
within  the  objects  of  the  statute,  expressed  or  implied. 

We  limit  the  rule  thus,  purposely :  for,  in  passing  on  to  the  ground  o 
necessity,  we  wish  to  be  understood  as  distinctly  recognising  its  existence 
while  we  deny  its  application  in  the  wa^  now  contended  for.  Every  per 
son  dying  in  this  country,  and  not  within  certain  exclusions  laid  down  by 
the  ecclesiastical  law,  has  a  right  to  Christian  burial ;  and  that  implies  the 
right  to  be  carried  from  the  place  where  his  body  lies  to  the  parish  ceme- 
tery. Further,  to  use  the  words  of  Lord  Stowell  in  Gilbert  v.  Buzzard^ 
2  Ha^.  Consist.  Rep.  333—344,  "  that  bodies  should  be  carried  in  a  state 
of  naked  exposure  to  the  grave,  would  be  a  real  offence  to  the  living,  as 
well  as  an  apparent  indignity  to  the  dead."  We  have  no  doubt,  therefore, 
that  the  common  law  casts  on  some  one  the  duty  of  carrying  to  the  grave, 
decently  covered,  the  dead  body  of  any  person  dying'  in  such  a  statt  of 
indigence  as  to  leave  no  funds  for  that  purpose.  Trie  feelings  and  the 
interests  of  the  living  require  this,  and  create  the  duty :  but  the  question 
is,  on  whom  it  falls.  It  is  enough  for  the  disposal  of  this  rule  to  say  that 
it  is  not  cast  upon  the  overseers,  where  the  death  does  not  take  place  under 
the  roof  of  any  parish  house,  or  that  which,  under  the  circumstances,  can 
be  considered  as  such. 

But  the  principles  above  laid  down  seem  to  point  to  an  important  dis- 
tinction :  and  we  think  it  right,  in  the  present  case,  with  a  %'iew  to  the 
extensive  consequences  of  our  decision,  to  state  it.  It  should  seem  that 
the  bdividual  under  whose  roof  a  poor  person  dies  is  bound  to  carry  the 
body  decently  covered  to  the  place  of  burial :  he  cannot  keep  him  unburied, 
nor  do  any  thing  which  prevents  Christian  burial :  he  cannot  therefore  cast 
him  out,  so  as  to  expose  tlie  body  to  violation,  or  to  offend  the  feelings  or 
endanger  the  health  of  the  living :  and,  for  the  same  reason,  he  cannot  carry 
him  uncovered  to  the  grave.  It  will  probably  be  found,  therefore,  that, 
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where  a  pauper  dies  in  any  parish  house,  poor  house,  or  union  house,  thai 
circumstance  casts  on  the  parish  or  union,  as  the  case  may  be,  to  bury  th. 
body ;  not  by  virtue  of  the  statute  of  Elizabeth,  but  on  the  principles  of  the 
common  law. 

In  the  present  case,  however,  the  same  principles  would  rather  cast  the 
burden  on  the  hospital  than  the  parish,  and  form  an  additional,  though  not 
a  necessary,  reason  for  refusing  the  writ 

Rule  dischaiged. 


The  QUEEN  against  THOMAS  MARMOT,  Esquire,  and  Three  Others, 
Justices  of  WORCESTERSHIRE.— p.  779. 

(In  die  Matter  of  the  St.  ANDREW'S  Poor-rate.) 

When  a  poor  rate  is  made  for  a  di.strict  within  a  parish,  which  district  has  its  own 
church  and  maintains  its  own  poor,  the  rate  is  sufficieatly  published  under  stii 
7  W.  4,  &  1  Vict.  c.  45,  s.  2,  if  notice  of  it  be  affixed  on  the  door  of  such  charch^tl- 
tboug^h  there  be  chapelries  within  the  parish,  having  their  own  respective  chapeK  all 
which  belong  to  the  same  vicarage  with  the  church.  The  notice  need  not  be  affix^^l 
at  such  chapels;  nor  at  the  church  of  a  neighbouring  parish  in  the  same  town,  thoieh 
the  churches  nearly  adjoin  each  other,  belong  to  the  same  vicarage,  and  are  used  indi*- 
criminately  by  the  same  persons,  the  one  being  sometimes  frequented  by  the  conj^ref^- 
tion  of  the  other  while  that  is  closed;  and  although  many  persons  have  rateable 
property  in  both  parishes. 

On  application  for  a  mandamus  to  justices  to  issue  a  distress  warrant  for  levying  such 
poor  rate, 

Heldf  that  the  case  did  not  raise  sufficient  doubt  to  prevent  the  issuing  of  &  mandaffliu> 
though  no  indemnity  was  offered  to  the  justice. 

A  RULB  nisi  was  obtained  in  this  tern  for  a  mandamus,  calling  upon 
the  above  mentioned  justices  to  issue  their  warrant  of  distress  against 
Thomas  Woodward,  for  the  amount  assessed  upon  him  in  a  rate  for  the 
relief  of  the  poor  of  St.  Andrew's  in  Pershore. 

The  rate  was  made,  March  10th,  1840 ;  and  on  March  22d  the  over- 
Beers  affixed  on  the  door  of  the  parish  church  of  St.  Andrew  a  notice, 
as  follows. 

-**  Poor  rate, 
"  Parish  of  St.  Andrew,  Pershore, 

"March  22,  1840. 
Notice  is  hereby  given  that  a  rate  at  nine  shilling  in  the  pound  for 
the  necessary  relief  of  the  poor  of  this  parish,  and  for  other  purposes," 
&;c.,  "  was  made,"  Ac,  "  and  that  the  same  was  allowed,*'  &c. 

"  John  Jambs  Pace,  1  ^  r  *i.     ^. " 

"John  Pricb,  / ^'^«"««"  <>f  **  |^'- 

Woodward  appealed  to  the  justices  against  whom  the  present  motion  was 

made,  in  special  sessions,  under  the  parochial  assessment  act,  6  &  7  W. 

4,  c.  96,  8.  6,  on  the  sround  that  notice  had  not  been  given  conformably 

to  Stat.  7  W.  4  &1  A^ct.  c.  45,  s.  2.  (a)     The  overseers  proved  publica- 

(a)  Stat  7  W.  4  &  1  Vict  o.  46, 8.  2,  enacts,  "  That  from  and  after  the  first  day  of  Janoiiy 
next  iJl  proclamations  or  notices,  which  under  or  by  yirtae  of  any  law  or  statute,  or  bj 
custom  or  otherwise,  have  been  heretofore  made  or  given  in  churches  or  chapels  during 
or  after  diTine  serrice,  shall  be  reduced  into  writing,  and  copies  thereof  either  in  writing 
or  in  print,  or  partly  in  writing  and  partly  in  print,  shaU  prcTiously  to  the  comraenoement 
of  diTine  serrice  on  the  seyeral  days  on  which  such  proclamations  or  notices  have  hereto- 
fore been  made  or  given  in  the  church  or  chapel  of  any  pariah  or  place,  or  at  the  door  of 
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tion  of  the  notice  as  above  stated :  but  Woodward  contended  that  it 
should  also  have  been  affixed  on  the  doors  of  the  chapels  of  Besford,  Def- 
ford,  Bricklehampton,  Wick,  and  Pinvin  (a)  districts  within  St.  Andrew's 
Pershore,  each  havins  a  chapel  of  the  established  church :  and  also  on 
the  church  door  of  the  parish  or  reputed  parish  of  Holy  Cross,  in  the 
town  of  Pershore.     The  justices,  on  this  objection,  refused  a  warrant. 

The  affidavits  in  support  of  the  rule  stated  that  the  district  for  which 
the  rate  was  made,  called  the  parish  of  St.  Andrew,  Pershore,  is  com- 
monly named  so,  though  not  comprising  the  whole  parish  of  St.  Andrew, 
to  distinguish  it  from  the  five  chapelries  of  Wick,  &c.,  above  mentioned^ 
which  are  also  within  that  parish :  that  the  district  called  the  parish  of  St. 
Andrew  has  its  own  church  and  its  own  churchwardens  and  overseers  acting 
for  that  district  only,  and  maintains  its  own  poor  separately  from  the 
five  chapelries :  that  the  rate  does  not  extend  to  them  or  to  any  property 
within  them :  that  they  have  the  same  rights  within  themselves,  for  pa- 
rochial purposes,  as  any  entire  parish ;  and  that  the  church  on  which  the 
notice  was  affixed  is  the  only  one  within  the  district  called  the  parish 
of  St.  Andrew,(()  nor  is  there  any  chapel  (except  a  dissenting  ^chapel) 
within  it. 

The  affidavits  in  answer  stated,  as  to  Holy  Gross,  that  it  is  a  parish  or 
reputed  parish,  having  a  church  separated  only  by  a  road  from  the 
church  yard  of  St.  Andrew's ;  that  the  town  of  Pershore  lies  in  thje  two 
parishes ;  that  the  same  clergyman  is  "  vicar  of  the  said  church  3nd 
parish  of  St.  Andrew,  with  the  before  mentioned  chapels,  and  also  the 
parish  church  or  reputed  parish  church  of  Holy  Gross  in  Pershore,  an- 
nexed ;"  that  the  inhabitants  of  St.  Andrew  and  Holy  Gross  atteud  the 
churches  indiscriminately,  and  that  two  duties  are  performed  every  Sun- 
day at  Holy  Gross,  and  only  one  at  St.  Andrew's,  and  when  the  sacra- 
ment is  administered  at  Holy  Gross,  no  service  is  performed  at  St.  An- 
drew's ;  that  the  property  in  St.  Andrew's  and  that  in  Holy  Gross  lie 
freatly  intermixed ;  and  that  many  inhabitants  of  the  town  of  Pershore 
ave  rateable  property  in  both  parishes.  Further  statements  wer^  also 
made  in  these  affidavits  as  to  the  five  chapelries.  And  it  appeared  by 
them  that  no  indemnity  was  offered  to  the  magistrates,  and  that  actions 
were  likely  to  be  brought  against  them,  if  they  granted  this  and  other 
warrants  under  the  same  circumstances. 

Sir  F.  Pollock  and  22.  V.  Richards  now  showed  cause.  According  to 
Stat.  7  W.  4  4  1  Vict.  c.  46,  s.  2,  the  notice  ought  to  have  been  affixed 
on  or  near  to  the  doors  of  '^all  the  churches  and  chapels"  within  the 
^^parifih"  of  St.  Andrew,  Pershore;  not  only  of  the  particular  district 
called  the  parish  of  St.  Andrew,  but  of  the  five  chapelries  which  are  also 
within  the  parish.  But  if  there  is  even  a  reasonable  doubt  whether  the  over- 
seers have  not  neglected  their  duty,  the  Gourt  will  not  compel  the  magis- 
trates to  act,  and  thereby  expose  themselves  to  a  lawsuit ;  Rex  v.  Chraeme^ 
2  A.  &  E.  615.  Now  the  points  upon  which  this  dispute  turns  have 
already  been  argued  at  great  length  in  this  Gourt  {Regina  v.  Marrioff^ 

aaj  church  of  ehapel,  be  affixed  on  or  near  to  the  doors  of  all  the  churohee  and  chapels 
withiD  anch  parish  or  place ;  and  such  notices  when  so  affixed  shall  be  in  lieu  of  and  as  a 
tubstitation  for  the  seyeral  proclamations  and  notices  so  heretofore  giyen  as  aforesaid, 
and  ah*!!  be  good,  TaUd,  and  eifectual  to  aU  intents  and  purposes  whatsoeyer." 

(«)  It  was  also  made  an  objeetion  that  the  notice  was  affixed  to  only  one  of  the  doors 
•f  St.  Andrew's  church.  And  that  notice  was  not  affixed  to  the  door  of  a  dissenting 
dispel  In  the  St.  Andrew's  district 

{b)  8m  Regma  T.  MarrwU^  ant^,  p.  28,  note  (a),  and  Price  t.  QuarreU,  post»  p.  889. 
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ant^,  p.  28,  note  a);  and  are  not  yet  decided:  no  offer  is  made  to  indem- 
nify the  justices;  and  it  is  doubtful  whether  the  overseers  can  do  sc 
under  stat.  4  &  5  W.  4,  c.  76. 

Oresswell  contrd,.  The  present  question  does  not  turn  upon  the  points 
raised  in  Regina  v.  Marriott ;  it  is  only  whether  notice  of  a  rate  for  the 
district  called  the  parish  of  St.  Andrew  was  published  agreeably  to  the 
statute,  by  being  affixed  to  the  door  of  the  church  for  that  district  The 
five  chapelries  which  maintain  their  poor  independently  of  the  St.  An- 
drew's district  have  no  property  affected  by  the  rate,  and  therefore  have 
no  concern  in  the  notice :  and  the  facts  stated  as  to  Holy  Gross  are  no 
ground  for  giving  notice  there  of  a  rate  made  for  a  district  not  in  that 
parish.  Stat.  7  W.  4  &  1  Vict.  c.  45,  s.  2,  only  substitutes  a  written 
notice  on  the  church  door  for  a  notice  given  in  church  according  to  stat. 
17  G.  2,  c.  3,  s.  1 ;  it  makes  no  difference  as  to  the  church  at  which 
notice  shall  be  published.  The  warrant  of  justices  is  the  only  remedy 
where  a  poor  rate  is  withheld ;  the  law  does  not  empower  overseers  to 
indemnify  them ;  but  they  ought  not  therefore  to  refuse  their  warrant 
Even  if  they  ran  a  risk  in  granting  it,  magistrates  cannot  demand  to  he 
protected  against  all  possible  risks.  ( ^^itmorey  on  the  same  side,  ires 
stopped  by  the  CourtJ 

Lord  Denman,  C.  J.  It  can  never  have  been  intended  that  questions 
of  boundary  and  the  relation  of  districts  to  each  other  should  be  tried  in 
cases  of  this  kind.  It  is  shown  to  the  justices  that  the  ^^  parish  of  St. 
Andrew,  Pershore,"  is  a  district  de  facto,  for  which  this  rate  has  been 
made.  Have  not  the  overseers  done  enough  by  publishing  this  rate  in 
the  place  to  be  affected  by  it  ?  Stat.  17  G.  2,  c.  3,  s.  1,  enacts  that 
'Hhe  churchwardens  and  overseers,  or  other  persons  authorized  to  take 
care  of  the  poor  in  every  parish,  township,  or  place,  shall  give,  or  canse 
to  be  given,  public  notice  in  the  church,  of  every  rate  for  the  relief  of 
the  poor,  allowed  by  the  justices,"  on  the  next  Sunday  after  allowance. 
This  is  a  "parish,  township,  or  place;*'  and  stat.  7  W.  4  &  1  Vict 
c.  45,  s.  2,  only  substitutes  a  notice  in  writing,  to  "be  affixed  on  or 
near  to  the  doors  of  all  the  churches  and  chapels  within  such  parish  or 
place." 

LiTTLBDALB,  J.  Wc  ought  not  to  compcl  magistrates  to  act  at  their 
peril  where  there  is  a  reasonable  doubt :  but  here  is  none. 

Williams,  J.  Magistrates  ought  to  be  protected  where  there  is  rea- 
sonable doubt;  but,  oh  the  other  hand,  if  they  do  not  act  in  a  case  like 
this,  parties  are  without  remedy ;  unless,  therefore,  there  be  a  reasonable 
doubt,  the  justices  should  be  compelled  to  proceed.(a) 

Rule  absolute.(i) 

(a)  Coleridge,  J.,  was  in  the  Bail  donrt    Patteeon,  J.,  at  nisi  prins. 
(6)  See  the  next  < 


The  Oourt  having  now  given  judgment  on  the  special  case  mentioned, 
antd,  p.  80,  it  may  be  convenient  to  report  the  decision  here,  for  the 
purpose  of  bringing  it  into  the  same  volume  with  Regina  v.  Marriott, 
antd,  p.  28,  note,  (a) 

2o2 
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PRICE  and  Another  against  QUABBELL  and  Another.— p.  784. 

Two  neighbouiing  divisioiu  of  a  parish  used  the  same  parish  church  (situate  in  one  of 
the  divisions),  but  each  had  its  own  oyerseers,  collectors  of  poor  and  county  rates,  sur- 
▼eyor  of  highways,  and  constable :  poor  rates  were  made  for  the  whole  district,  con- 
sisting of  ^e  two  divisions,  but  were  raised  by  each  division  separately ;  and  one 
di-viaion  always  oontributed  in  the  proportion  of  two-thirds,  the  other  of  one-third. 
Tbe  two  divisions  had,  as  far  back  as  could  be  traced,  relieved  their  poor  jointly  and 
in<ilscriminately ;  and  they  had,  for  forty  years,  had  a  joint  workhouse.  The  residue 
at  the  parish  consisted  of  five  chapelries,  each  having  its  own  chapel  and  parish  officers, 
aod  maintaining  its  own  poor. 

On  &  speeial  case  setting  forth  these  and  other  facts,  and  referring  it  to  the  Court  to  draw 
such  inferences  from  them  as  a  jury  might,  and  to  decide  whether  P.,  one  of  the  two 
first-mentioned  divisions,  was  a  separate  and  distinct  township,  as  to  the  maintenance 
of  its  poor,  within  stat  18  &  14  Car.  2,  e.  12,  s.  21,  and  could  have  the  benefit  of 
mtmt.  43£Ux.a  2: 

The  Court,  considering  the  five  chapelries,  upon  the  evidence,  to  be  independent  districts 
for  the  maintenance  of  the  poor,  held  that  P.  was  not  within  s.  21  of  stat.  18  and  14 
C«r.  2,  0.  12,  and  could  have  the  benefit  of  stat  48  Eliz.  o.  2,  the  use  of  a  joint  work- 
house and  the  raising  a  joint  fund  (though  in  difiTerent  proportions)  for  the  relief  of  the 
poor  being  decisive  on  this  point 

TsTE  plaintiffs  were  two  of  the  inhabitants  of  the  parish  of  St.  Andrew 
in  Pershore.  The  defendants  were  two  of  the  inhabitants  of  the  town- 
ship of  Pensham,  situate  in  the  said  parish  of  St.  Andrew.  An  applica- 
tion having  been  made  to  this  Court  in  Trinity  term,  1889,  on  behalf 
of  the  inhabitants  of  the  said  parish,  to  quash  an  order  of  two  justices 
for  the  county  of  Worcester,  appointing  certain  persons  overseers  of  the 
poor  for  the  said  township,  described  in  the  said  order  as  the  hamlet  of 
l^ensham,  for  the  insufficiencv  thereof,  the  Court  directed  a  feigned  issue 
or  issues,  which  were  framed  as  follows. 

1.  Whether  St.  Andrew  in  Pershore  and  the  township  of  Pensham 
hare  from  the  time  of  the  statute  of  48  Eliz.  c.  2,  maintained  their  own 
poor  jointly,  and  independently  of  the  townships  of  Besford,  Defford, 
Bricklehampton,  Wick,  and  Pinvin. 

2.  Whether  the  township  of  Pensham  is  a  separate  and  distinct  town- 
ship in  respect  of  the  maintenance  of  its  poor,  within  the  meaning  of  the 
statute  13  &  14  Car.  2,  c.  12,  or  not. 

3.  Whether  the  five  chapelries  of  Besford,  &c.,  or  any  and  which  of 
them,  were,  at  the  time  of  the  passing  of  the  said  statute  of  Elizabeth, 
repnted  parishes  or  not. 

4.  Whether  the  said  five  chapelries,  or  any  and  which  of  them,  have 
maintained  their  own  poor  each  separately  from  the  time  of  the  passing 
of  the  said  statute  of  Elizabeth. 

5.  Whether  the  said  five  chapelries,  or  any  and  which  of  them,  at  the 
time  of  the  passing  of  the  said  statute  of  Elizabeth,  were  ecclesiastically 
separated  from,  and  wholly  independent  of,  the  mother  church. 

6.  Whether  the  township  of  Pensham  can  have  the  benefit  of  stat.  43 
Eliz.  c.  2. 

The  issues  came  on  for  trial  before  Alderson,  B.,  at  the  Gloucester 
Summer  assizes,  1839,  when  a  verdict  was  taken  by  consent  for  the 
plaintiffs  upon  all  the  issues,  subject  to  the  opinion  of  the  Court  upon 
the  following  facts  ;  with  liberty  for  the  Court  to  draw  such  conclusions 
as  a  jnry  might  have  done,  and  to  inspect  anv  of  the  original  documents 
hereinafter  mentioned,  or  copies  thereof,  if  the  Court  should  think 
proper. 
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The  case  set  forth  a  large  body  of  documentary  and  other  erideBce, 
which  it  is  not  thought  necessary  to  state  here.  The  nature  of  it  will 
be  sufficiently  understood  from  the  summary  of  the  affidavits  in  Begim 
y,  Marriott,  ant%,  p.  28,  note  (a\  though  the  statements  in  the  present 
case  gave  details  not  comprisea  m  the  affidavits,  and  were  in  some  other 
respects  different.  The  result  of  the  evidence  as  to  the  maintenance 
of  paupers  in  the  St.  Andrew's  and  Pensham  parts  of  the  parish  was  as 
follows. 

"For  forty  years  prior  to  the  formation  of  the  Pershore  union  under 
the  Poor  Law  Amendment  Act  in  1835,  there  was  one  workhouse  situate 
in  St.  Andrew's  for  the  use  of  the  poor  of  St.  Andrew's  and  Pensham 
jointly.  The  poor  had  been  jointly  and  indiscriminately  relieved  as  far 
back  as  can  be  traced  previously  to  that  period.  The  fund  for  their  re- 
lief was  raised  by  a  contribution  of  two  thirds  of  the  gross  sum  requisite 
from  St.  Andrew's,  and  one  third  from  Pensham.  The  share  so  pay- 
able by  Pensham  was  familiarly  known  by  the  name  of  "  The  Pensham 
Thirds." 

The  following  statement  was  made  as  to  the  five  townships.  "  These 
chapelries  have  each  had,  as  far  back  as  can  be  traced,  a  separate  church 
or  chapel,  with  a  bell  or  bells.  They  have  respectively  had  separate 
wardens  of  such  chapel  (sometimes  called  churchwardens,  at  other  times 
chapelwardens)" :  "they  have  also  had  separate  overseers  of  the  poor 
(sometimes  two,  at  other  times  one),  and  have  each  separately  repaired 
its  own  chapel  and  maintained  its  own  poor,  without  ever  contributing 
to  the  repairs  of  the  church  or  maintenance  of  the  poor  of  the  pariah  of 
St.  Andrew." 

The  verdict  taken  for  the  plaintiffs,  was  to  be  entered  for  the  plaintifi 
or  defendants  respectively  upon  each  issue,  according  to  the  order  and 
direction  of  the  Court  upon  the  argument. 

.The  case  was  argued  in  Trinity  term  (June  8d)  1842,  by  JErle  for  the 
plaintiffs,  and  Sir  F.  Pollock,  Attorney  General,  for  the  defendants. 
The  authorities  cited  were,  1  Nol.  P.  L.  2,  note  (3),  (4th  ed-) ;  SUt&n  v. 
Fawle,  Cro.  Car.  92 ;  Nichols  v.  Waikery  Oro.  Oar.  394 ;  Budd  v.  Mor- 
ton, 2  Salk*  601 ;  1  Burn's  Ecc.  Law,  299,  tit.  Chapel;  Rex  v.  HoHon, 
1  T.  E.  374 ;  Rex  v.  The  Justices  of  Salop,  3  B.  &  Ad.  910 ;  Regina  v. 
Marriott,  antfe,  p.  28,  note  (a) ;  Rex  v.  Palmer,  8  East,  416 ;  3  Bum's 
Ecc.  Law,  21,  tit.  Offerings;  Rex  v.  Newell,  4  T.  R.  266;  Bastoehy- 
Ridgway,  6  B.  &  C.  496 ;  stats.  9  G..  1,  c.  7,  s.  4,  12  G.  2,  c.  29,  s.  2. 
It  is  not  considered  necessary  to  detail  the  arguments. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

Whether  the  interests  connected  with  these  proceedings  bear  any  fair 
proportion  to  the  expense  and  trouble  which  have  been  incurred,  it  is  use- 
less now  to  inquire.  Questions  have  been  raised  and  are  submitted  to  us 
for  decision,  and  must,  therefore,  be  disposed  of.  That  can  be  done  only 
in  one  of  two  ways :  either  the  case  must  be  sent  back  for  the  decision  of 
a  jury,  the  proper  tribunal  for  such  decision ;  or  the  Court  must  under- 
take a  duty,  somewhat  unusually,  and  perhaps  irregularly,  cast  upon  it, 
of  drawing  conclusions  from  facts.  We  have  no  doubt  but  that  the  former 
would  have  been  the  more  regular  course.  We  undertake  the  latter,  how- 
ever, without  intending  thereby  to  create  a  precedent,  in  order  to  save 
the  great  additional  expense  which  a  trial  must  unavoidably  occasion  to 
the  parties. 
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We  Bhall  somewhat  change  the  order  of  the  questions,  and  first  notice 
the  second,  which  seems  to  have  the  most  important  bearing  upon  the 
matters  in  dispute,  and  virtually  to  include  the  first. 

This  second  question  is  as  to  the  unity  of  St.  Andrew  in  Pershore  and 
Pensham,  or  their  separation  from  each  other,  as  respects  the  mainte- 
nance of  the  poor,  within  the  meaning  of  stat.  13  &  14  Car.  2,  c.  12, 
s.  21. 

We  think  that  the  evidence,  both  as  to  quantity  and  antiquity  (which 
latter,  it  is  unnecessary  to  remark,  is  very  inaterial  in  such  cases),  pre- 
ponderates greatly  in  favour  of  their  identity.  And  upon  this  point, 
though  a  very  large  mass  of  evidence  has  been  collected,  we  do  not  con- 
sider it  to  be  needful  to  enter  into  a  detailed  examination  of  it,  inasmuch 
as  there  is  a  perfect  agreement  on  both  sides  as  to  one  point,  which  we 
think  is  decisive  of  the  question.  The  case  finds  that,  for  forty  yeara 
before  1835,  there  was  one  workhouse  situate  in  St.  Andrew's  for  the  use 
of  the  poor  of  St.  Andrew's  and  Pensham  jointly ;  and  that  ^'  the  poor 
had  been  jointly  and  indiscriminately  relieved  as  far  back  as  can  be 
traced  previously  to  that  period.**  So  that,  in  whatever  manner  the 
quota  of  two-thirds  for  one  district,  and  one-third  for  the  other,  may  have 
been  raised  by  each  (a  matter  which  we  do  not  consider  to  be  material), 
the  whoUy  when  raised,  constituted  one  fund  for  the  maintenance  of  the 
poor.  This  has  always  been  deemed  the  leading  consideration  in  ques- 
tions of  this  kind.  In  the  case  of  Rex  v.  Newelly  4  T.  B.  266,  in  which, 
from  the  appointment  for  a  great  length  of  time,  if  not  immemorially,  of 
a  lawful  number  of  overseers  (and  not  as  here  so  frequently  of  one),  and 
from  separate  transactions,  the  two  districts  had  so  much  the  appearance 
of  having  been  distinct,  Lord  Kenton  in  giving  judgment,  selected  from 
the  case  the  following  passage.  ^'The  two  parts  of  the  parish"  ''have 
paid,"  "  the  hamlet  three-eighths,  and  the  borough  part  five-eighths,  of 
the  whole  expenses  incurred  by  the  poor  of  both  parts  of  the  parish ;  the 
whole  expenses^  when  incurred,  being  eomputed  into  one  integral  sum;** 
and  "  the  overseers  of  each  part  have  accounted  with  each  other."  He 
then  adds,  '^  Then  it  appears  to  have  been  only  one  district,  affording 
one  integral  fund  for  the  poor  of  both  parishes ;"  and  his  judgment  was 
accordingly  in  favour  of  the  unity  of  the  two  districts.  Mr.  Justice  AsH- 
H1TR8T  is  reported  to  have  stated  his  opinion  thus :  ''  What  is  decisive  in 
this  case  is,  that  it  does  not  appear  that  these  districts  have  ever  acted 
separately,  but,  on  the  contrarv,  that  they  have  had  one  joint  sum  for  the 
poor  of  both  parts  of  the  parishes,  and  that  they  have  settled  their  ac- 
counts at  the  end  of  the  year."  The  only  other  Judge  (Mr.  Justice 
Grose)  rested  his  judgment  mainly  on  the  same  ground. 

The  same  question  again  came  into  consideration  in  a  much  subsequent 
case  of  Bastock  v.  Ridgway,  6  B.  &  C.  496.  That  was  an  issue  to  try 
whether  the  hamlet  of  Singleborough  was  legally  separated  and  divided 
from  the  township  of  Great  Horwood,  in  the  county  of  Buckingham,  for 
the  relief  and  maintenance  of  the  poor.  The  following  extract  from 
the  judgment  of  Mr.  Justice  Batley  (p.  504,)  which  is  in  perfect  con- 
formity with  the  case  above  quoted,  will  suffice  for  our  present  purpose* 
"To  constitute  a  valid  separation  of  the  hamlet  and  township,  there 
ought  to  have  been  not  only  a  separate  collection  of  funds,  but  a  separate 
and  distinct  application  of  the  funds  themselves ;  for  although  certain 
proportions  of  the  funds  may  have  been  collected  immemorially  in  par- 
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ticalar  districts  within  the  parish,  yet  if  1;hey  all  afterwards  constitute 
one  entire  fund,  and  were  applied  to  maintain  the  poor  of  the  parish  gene- 
rally, it  cannot  then  be  said  of  that  parish,  that  by  reason  of  its  large- 
ness it  could  not  have  the  benefit  of  the  statute  43  Eliz."  The  conchd- 
ing  remarks  of  the  learned  Judge  apply  to  a  parish  havinff  the  benefit  of 
the  statute  of  Elizabeth.  But  the  precise  question,  it  will  be  observed, 
was  whether  one  district  was  legally  separated  and  divided  from  another. 
We  entirely  agree  and  are  fully  satisfied  with  the  soundness  of  these 
principles,  and  are  of  opinion  that  they  dispose  of  the  second  question, 
which  must,  therefore,  be  answered  in  the  negative.  It  follows  that  the 
earlier  part  of  the  first  question  must  be  answered  in  the  affirmative ;  for 
we  have  already  expressed  our  opinion  that  St.  Andrew's  Pershore  and 
Pensham  are  not  separated  for  the  maintenance  of  their  poor ;  and,  when 
we  find  it  stated  (without  any  thing  to  the  contrary)  that  each  of  the  five 
townships  (or  chapelries)  has  ^^  maintained  its  own  poor,  without  ever 
contributing  to  the  repairs  of  the  church  or  maintenance  of  the  poor  of 
the  parish  of  St.  Andrew,"  it  follows  that  our  answer  must  be  in  the 
affirmative  to  the  whole  question. 

We  do  not  perceive  that  the  third  question,  whether  the  five  enu- 
merated chapelries  at  the  time  of  the  passing  the  statute  of  Elizabeth 
were  reputed  parisheSy  has  any  very  material  bearing  upon  the  principal 
point  in  dispute.  That  they  all  existed  as  chapelries^  at  the  period  in 
question,  seems  to  be  placed  beyond  a  doubt.  But,  when,  in  the  earlier 
and  most  important  documents  (the  endowment  in  1331,  the  terrier  of 
1585,  which  seems  to  have  been  very  accurately  and  minutely  drawn 
up,  and  the  parliamentary  survey),  they  are  all  so  clearly  denominated 
chapelries,  and  in  several  of  their  own  private  documents  their  officers 
are  called  by  themselves  chapel-yrt^denSj  we  see  no  reason  for  concluding, 
and  do  not  think,  that  they  had,  at  the  time  in  question,  acquired  the 
title  of  parishes  by  reputation. 

We  have  already  observed,  as  to  the  fourth  question,  that  all  the  evi- 
dence seems  to  lead  to  one  conclusion,  viz.  that  each  of  the  five  chapel- 
ries have  maintained  their  own  poor  separately  from  the  time  of  passing 
of  the  statute  of  Elizabeth. 

As  to  the  fifth  question,  when  we  find  from  the  parliamentary  survey 
that  the  curates  (as  they  are  there  called)  of  the  chapelries  "  are  respect- 
ively appointed  by  the  vicar  of  St.  Andrew,"  and  that  in  the  instrument 
of  endowment,  and  the  terrier  before  referred  to,  they  are  described  as 
'^ annexed  or  dependent,"  and  also,  "belonging  to"  the  said  church,  we 
do  not  think  that  any  of  the  said  five  chapelnes  "were  ecclesiastically 
separated  from,  and  wholly  independent  of,  the  mother  church." 

Our  answer  to  the  second  fand  most  important)  question  applies  in  a 
great  degree  to  the  last.  Generally  speaking,  when  questions  have 
arisen  as  to  whether  any  district  can  have  the  benefit  of  the  statute  of 
Elizabeth,  a  leading  principle  has  been  the  state  of  things  before.  If 
the  district  has  had  the  benefit,  it  has  always  (except  there  may  have 
been  some  important  change  in  the  state  of  things)  been  considered  an 
important  reason  for  its  continuing  to  have  it.  "  These"  "  circumstances*' 
(in  the  language  of  Mr.  Justice  Grose  in  the  case  first  cited  (a) )  "  con- 
vince me  that  this  parish  can  have,  and  have  had  the  benefit  of  the  sta- 

(a)  Sex  T.  Newell,  4  T.  B.  206,  278. 
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tute  of  Elizabeth."  Without,  therefore,  entering  into  the  question  ^wrhich 
it  is  not  at  all  necessary  to  do)  how  far  a  district  may  be  now  subdivided 
for  purposes  of  the  poor,  our  opinion,  as  before  stated,  is,  that  Pensham 
and  Pershore  have  jointly  maintained  their  poor  ;  and  that  nothing  ap- 
pears in  the  case  to  show  that  they  cannot  continue  to  do  so.  Our 
answer  therefore  to  this,  the  last,  question  must  be  in  the  affirmative. 

Verdict  to  be  entered  accordingly.(a) 

(a)  On  the  Imst  day  of  the  same  term  (June  18th),  the  Court  made  the  rule  absolute  for 
quashing  the  order  of  justioes  appointing  Pitcher  and  Qnarrell  oyerseers  for  the  hamlet 
of  Penaham.  See  p.  30,  anti.  The  motion  to  quash,  there  mentioned,  was  made  in 
Hilary  term,  1839;  cause  was  shown,  and  the  feigned  issue  directed,  in  the  ensuing 
Trinity  term. 


DRTIRT  against  HOUNSFIEU).— p.  792. 
This  case  is  reported,  11  A.  k  E.  101. 


XND  OV  MICHASUiAS  TBBM. 
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MICHAELMAS  VACATION.(a) 


The  QUEEN  against  The  Justices  of  WILTSHIRE.— p.  798. 

Where  an  application  is  made  to  the  petty  sessions  for  a  bastardy  order,  under  stat  2  &  S 
Vict.  c.  86,  8. 1,  and  the  putative  father  desires  that  the  charge  should  be  heard  at  thf 
quarter  sessions,  and  thereupon  binds  himself  in  a  recognisance  to  appear  there  tc 
answer  the  charge,  no  further  notice  need  be  given  to  him  before  such  hearing. 

When  the  putative  father  has  appeared  at  the  petty  sessions,  and,  without  objecting  to 
the  want  of  seven  days'  notice,  has  desired  the  justices  to  remit  the  chaise  to  the 
quarter  sessions,  and  duly  entered  into  reoognisance,  he  cannot  afterwards  object  to 
Uie  want  of  such  notice ;  for  the  appearance  and  proceedings  at  jthe  petty  sessions  cme 
the  defect. 

Under  stat  2  &  8  Vict.  o.  85,  the  guardians  of  an  union  are  proper  parties  to  apply  for 
an  order  in  a  bastardy  case. 

The  quarter  sessions  have  no  power,  under  4  &  6  W.  4,  c.  76,  or  2  &  8  Vict  c.  85,  to  ad- 
judge that  a  putative  father  shall  pay  the  costs  of  bringing  the  charge  before  the  court 

A  BULB  was  obtained  in  last  Trinity  term,  calling  on  the  above  jus- 
tices to  show  cause  why  a  certiorari  should  not  issue  to  remove  into  this 
Court  an  order  of  the  quarter  sessions  of  the  county  of  Wilts,  for  the 
purpose  of  quashing  it. 

The  order,  dated  Thursday,  7th  April,  1840,  recited  that  the  parish 
of  Trowbridge  was  within  the  union  of  Melksham  and  division  of  Trow- 
bridge in  the  said  county ;  that  it  had  been  duly  certified  to  the  court 
of  quarter  sessions  that  at  a  petty  session,  held  at  Trowbridge  on  17th 
March  last  past,  the  guardians  of  the  poor  of  the  said  union  informed 
the  justices  in  petty  sessions  of  the  birth  of  a  male  bastard  child  that 
had  become  chargeable  to  the  said  parish,  and  charged  one  John  Dyke 
with  being  the  putative  father,  and  applied  to  the  said  justices  for  an 
order  upon  the  said  J.  Dyke  to  reimburse  the  parish  ;  that  it  had  been 
further  duly  certified  to  the  court  that  J.  Dyke,  having  had  due  notice 
to  appear  at  the  said  petty  sessions,  was  then  personally  present  thereat 
in  pursuance  of  such  notice,  and,  having  heard  the  information,  applica- 
tion, and  charge,  declared  to  the  justices  that  he  was  desirous  that  the 
charge  should  be  heard  and  determined  at  the  quarter  sessions ;  that  J. 
Dyke  did  thereupon  enter  into  a  recognisance,  with  two  sufficient  sure- 
ties, conditioned  personally  to  appear  at  the  present  quarter  sessions, 
and  there  to  answer  the  charge,  to  abide  the  judgment  of  the  court,  and 
to  pay  all  costs  incurred  by  the  guardians  in  bringing  the  charge  before 
this  court,  in  case,  &;c. ;  that  thereupon  the  justices  in  petty  sessions  did 
not  proceed  further,  but  transmitted  the  recognisance  to  the  clerk  of  the 
peace.  The  order  then  proceeded,  upon  due  proof  and  examination  in 
the  presence  and  hearing  of  J.  Dyke,  to  adjudge  J.  Dvke  to  be  the  pu- 
tative father,  and  to  order  that  he  do  forthwith  pay  to  the  said  guardians 
the  sum  of  11«.  expended  by  the  union  for  maintenance  and  support  of 
the  child,  and  such  weekly  sum  as  should  be  weekly  expended  by  the 
union  for  such  maintenance,  &c.  (not  exceeding  28,  per  week)  until  the 
child  attained  the  age  of  seven  years,  if  it  so  long  lived  and  continued 

(a)  Four  oases  of  this  vacation,  marked  S.,  are  reported  by  Edward  Smirke,  Esq. 
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chargeable  to  the  parish  of  Trowbridge.  There  was  a  further  order  on 
J.  Dyke  to  pay  the  guardians  the  sum  of  52Z.,  being  the  costs  incurred 
by  them  in  bringing  the  said  charge  before  the  court. 

It  further  appeared  upon  affidavit  that,  on  3d  March,  1840,  a  notice 
was  signed  by  six  guardians,  being  all  the  guardians  present  at  the  meet* 
ing,  addressed  to  J.  Dyke,  and  stating  their  intention  to  apply  at  the 
petty  sessions,  to  be  held  on  17th  March  following,  for  an  order  to  re- 
imburse the  parish  for  the  maintenance  of  the  child.  The  notice  was 
served  on  Dyke  on  the  9th  March.  On  the  17  th  he  appeared  at  the 
petty  sessions  in  pursuance  of  the  notice.  It  was  not  shown  that  due 
service  of  the  notice  had  been  proved  at  the  petty  sessions,  but  a  witness 
was  in  attendance  there  to  prove  it.  Dyke  made  no  objection  at  the 
petty  sessions  in  respect  of  the  notice,  or  the  want  of  it ;  but  desired 
that  the  charge  might  be  heard  at  the  quarter  sessions,  and  entered  into 
a  recognisance  a»  recited  in  the  order  of  sessions.  No  further  notice 
was  given  to  Dyke  by  the  guardians  before  the  hearing  of  the  charge  by 
the  justices  at  the  quarter  sessions.  The  union  comprised  several  pa- 
rishes, each  of  which  was  charged  and  contributed  separately  to  the 
union  fund  in  proportion  to  its  own  expenses.  The  whole  number  of 
guardians  was  twenty,  besides  official  guardians. 

Sir  W.  W.  Follett  and  Hodges  now  showed  cause.  The  objection  to 
the  order  of  justices  depends  on  the  construction  put  upon  the  Poor  Law 
Amendment  Act,  4  &  5  W.  4,  c.  76,  sects.  72,  73,  as  amended  by  2  &; 
3  Vict.  c.  85.  By  the  first  act,  sect.  72,  the  overseers  or  guardi- 
ans of  any  parish  or  the  guardians  of  any  union,  may  apply  to 
the  next  general  quarter  sessions  for  an  order  upon  the  father ;  and 
by  sect.  73,  no  such  application  shall  be  heard  at  the  sessions  un- 
less fourteen  days'  notice  of  the  intended  application  shall  have  been 
given  to  the  person  charged,  under  the  hands  of  such  overseers  or 
guardians.  Then  2  &  3  Vict.  c.  85,  s.  1,  enacts  that  the  guardians 
of  the  parish  or  union,  or,  if  there  are  no  guardians,  then  the 
overseers  of  the  parish,  shall  apply  to  the  petty  sessions,  and  not  to  the 
quarter  sessions,  for  the  order ;  and  all  the  enactments  of  the  first  act 
are  to  apply  to  the  justices  in  petty  sessions,  except  that  the  notice  need 
not  be  given  more  than  seven  days,  instead  of  fourteen,  before  the  ses- 
sion at  which  the  application  shall  be  heard.  Since  this  act,  the  only 
notice  required  is  that  of  seven  days  before  the  application  to  the  petty 
sessions.  If  the  defendant  elects  to  have  the  case  heard  before  the  quar- 
ter sessions,  he  enters  into  a  recognisance  to  appear  there,  and  any 
further  notice  is  evidently  superfluous,  and  none  is  therefore  required  by 
the  statute.  [Coleridge,  J.  Suppose  the  guardians  do  not  further 
prosecute  their  charge  against  him.]  He  is  at  all  events  bound  to  ap- 
pear. Then  as  to  the  persons  by  whom  the  application  is  to  be  made, 
whatever  may  have  been  the  construction  of  the  first  act,  the  second 
clearly  shows  that  the  guardians  are  the  proper  parties  to  the  proceed- 
ings, where  there  are  ^ardians.  [Coleridge,  J.,  referred  to  Reg,  v. 
JajneSj  10  A.  &  E.  423!j  In  that  case,  the  Court  decided  that  the  over- 
seers might  make  the  application,  and  Littledalb,  J.,  was  of  opinion 
that  it  mieht  have  been  made  by  either  overseers  or  guardians.  It  is 
objected  that  the  sessions  could  not  award  costs,  but  stat.  2  &  3  Vict.  c. 
85,  8.  3,  by  requiring  the  defendant  to  bind  himself  to  pay  them,  seems 
to  imply  a  jurisdiction  to  order  payment.  At  all  events,  this  defect 
would  only  avoid  the  order  pro  tanto ;  for  this  Court  is  not  bound  to 
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quash  it  altogether:  Rex  v.  Stveet^  9  East,  25,  Rez  v.  St.  Nicholas,  Lei- 
cester, 3  A.  &  E.  79. 

Slade,  contrst.  There  are  four  material  objections  to  the  order,  which 
appear  either  on  the  face  of  it,  or  upon  the  affidavits.  First,  there  should 
have  been  fourteen  days'  notice  of  the  intention  of  the  guardians  to  be 
heard  at  the  quarter  sessions.  Stat.  2  &  3  Vict.  c.  85,  s.  1,  makes  seven 
days'  notice  sufficient,  so  far  as  regards  the  petty  sessions ;  but  stat.  4  k 
5  W.  4.  c.  76,  s.  73,  remains  in  force  as  to  the  hearing  before  the  quar- 
ter sessions,  where  the  party  charged  elects  to  recur  to  that  act,  just  as 
if  the  last  act  had  never  been  made ;  stat.  2  &  3  Vict.  c.  85,  s.  3. 
[Lord  Denman,  C.  J.  Suppose  fewer  than  fourteen  days  intervene  be- 
tween the  petty  and  quarter  sessions?]  The  power  of  postponing  the 
hearing  to  the  quarter  sessions  "next  but  one  ensuing"  is  given  by  sect. 
8  of  2  &  3  Vict.  c.  85,  to  meet  such  a  case.  [Goleridqe,  f.  Is  not  the 
recognisance  equivalent  to  notice  ?]  It  might  as  well  be  said,  that  under 
stat.  4  &  5  W.  4,  c.  76,  s.  75,  a  recognisance  taken  from  a  putative 
father,  who  is  suspected  of  an  intention  to  abscond,  would  supersede  the 
notice  required  by  that  act :  yet  in  such  case  it  would  plainly  be  neces- 
sary. The  second  objection  is  that  the  notice  of  March  3d  is  bad.  It 
is  not  even  by  a  majority  of  the  guardians.(a)  But,  in  fact,  it  ought  to 
have  been  by  the  overseers.  The  union  is  a  simple  one,  and  not  one  in 
which  the  parishes  constitute  one  entire  district  for  the  purpbse  of  rating 
and  settlement,  as  under  sections  33  and  34  of  stat.  4  &  5  W.  4,  c.  76. 
The  parties  interested  are  the  overseers  of  tte  parish,  which  is  distinctly 
chargeable;  and  the  words  "overseers  or  guardians,"  used  by  the  legis- 
lature, must  be  referred  to  those  cases  respectively  in  which  the  unions 
are  incomplete  or  complete.  Thirdly,  there  was  no  proof  before  the 
justices  at  petty  sessions  of  any  previous  notice  at  all;  nor  is  a  seven 
days'  notice  stated  in  the  order.  It  is  true,  that  "  due  notice"  is  alleged; 
but  that  is  not  sufficient ;  Rez  y.  Oroke,  Gowp.  26,  80.  The  notice  must 
appear  to  be  a  good  one,  or  there  is  no  jurisdiction ;  and,  unless  the 
jurisdiction  of  the  petty  sessions  was  well  founded,  the  quarter  sessions 
had  none ;  and  the  defect  is  one  that  makes  the  order  itself  a  nullity ; 
Regina  v.  The  Justices  of  Hampshire,  9  Dowl.  P.  C.  171.  Lastly,  as 
to  the  adjudication  of  costs,  no  power  of  this  sort  is  given  by  either  act, 
nor  have  the  justices  any  such  power  at  common  law.  The  only  remedy 
is  to  estreat  the  recognisance. 

Denman,  G.  J.  Several  objections  have  been  made  to  the  order  of 
sessions.  First,  it  is  said  that  fourteen  days'  notice  of  the  intention  to 
apply  to  the  quarter  sessions  is  still  required.  But  it  is  evident  that,  by 
stat.  2  &  3  Vict.  c.  85,  the  justices  in  petty  sessions  have  a  discretion 
to  remit  the  hearing  to  the  next  quarter  sessions,  though  the  interval  may 
be  less  than  fourteen  days.  It  cannot  therefore  be  si^posed  that  sucn 
notice  was  still  to  be  given,  nor  is  there,  in  fact,  any  good  reason  why  it 
should  be  given.  Next,  as  to  the  parties  to  the  notice,  we  held  in  Regina 
y.  James,  10  A.  &  E.  423,  that  a  notice  under  the  first  act  was  sufficient 
when  signed  by  the  overseers;  so  here  the  language  of  the  act  will  ena- 
ble us  to  hold  that  it  is  sufficient  when  given  by  the  guardians.  As  to 
the  want  of  proof  of  the  seven  days'  notice  required  by  the  last  act,  it  is 
enough  to  say  that  the  defendant  appeared  before  the  petty  sessions,  and 

{a)  See  sect.  88  of  4  &  6  W.  4,  o.  76,  wUoli  makes  three  guardians  soffioient  to  con- 
stitute a  board. 
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did  not  insist  on  the  want  of  notice,  but  declared  his  desire  to  have  the 
charge  remitted  to  the  quarter  sessions.  Then,  as  to  the  award  of  costs, 
the  omission  in  the  act  to  give  the  justices  the  power  to  order  payment 
of  them  was  probably  inadvertent ;  but  it  is  not  given.  The  order,  how- 
ever, is  divisible,  and  must  be  quashed  only  as  to  that  part  of  it. 

LiTTLEBALE,  J.  It  must  appear  that  due  application  has  been  made 
to  the  petty  sessions  ;  and,  unless  made  by  the  proper  persons,  it  is  a 
nullity.  But  the  guardians  are  authorized  by  both  acts  to  make  it.  It 
is  said  that  the  overseers  are  the  parties  interested,  and  not  the  guar- 
dians. Perhaps  this  may  be  so  in  the  result ;  but  the  guardians  are,  at 
all  events,  immediately  interested,  and  here  the  order  itself  shows  that 
the  funds  of  the  union  had,  in  the  first  instance,  been  charged  with  the 
maintenance  of  the  child.  Then  as  to  the 'want  of  notice,  none  is  re- 
quired for  the  hearing  at  the  quarter  sessions.  The  defendant,  being 
charged  before  the  petty  sessions,  chooses  to  take  the  case  to  the  quarter 
sessions.  It  is  a  voluntary  option  on  his  part,  and  not  an  appeal. 
From  that  time  the  guardians  are  bound  to  follow  up  the  case,  and  no 
further  notice  is  required  by  the  act,  or  can  be  necessary  for  the  de- 
fendant's benefit.  Any  objection,  that  might  have  been  made  to  the 
want  of  seven  days'  notice,  was  waived  by  his  appearance,  and  by  the 
steps  taken  by  him  before  the  justices  in  petty  sessions,  which  fully  ap- 
pear on  the  face  of  the  order,  even  supposing  the  mere  allegation  of 
'^due  notice"  to  be  insufficient.  As  to  the  costs,  I  think  the  court  had 
no  power  to  adjudicate  upon  them. 

WiLUAMS,  J.  Appearance,  without  objection,  always  cures  the  want 
of  a  summons,  when  required.  So  here,  the  want  of  due  notice,  suppos- 
ing none  to  have  been  given,  was  cured  by  what  took  place  at  the  ses- 
sions ;  and  then  the  recognisance,  by  securing  the  defendant's  appear- 
ance at  the  quarter  sessions,  make  any  further  notice  superfluous.  As 
to  the  proper  parties  to  the  application,  Regina  v.  Jame%^  10  A.  &  E. 
423,  does  not  show  that  it  may  not  be  made  by  the  guardians  as  well  as 
by  the  overseers. 

GoLERiDOB,  J.  There  are  two  objections  on  the  ground  of  notice. 
First,  that  no  sufficient  notice  is  set  forth,  to  appear  at  the  petty  ses- 
sions. The  answer  to  this  is,  that  the  party  ha^  appeared,  and  with- 
out objecting  to  the  want  of  notice,  has  elected  to  have  the  case  sent  to 
the  next  quarter  sessions,  and  entered  into  a  recognisance  accordingly. 
Now  this  cures  the  want  of  notice,  and  makes  it  unnecessary  to  consider 
whether  there  was  one  in  fact,  or  whether  it  is  sufficiently  stated  in  the 
order.  The  other  objection  is,  that  no  fourteen  days'  notice  was  given, 
or  is  alleged.  But  stat.  4  &  5  W.  4,  c.  76,  is  repealed  as  to  this  notice. 
That  act,  sects.  72,  73,  directed  application  to  be  made  to  the  quarter 
sessions  after  fourteen  days'  notice  of  it.  The  first  section  of  2  &  H 
Vict.  c.  85,  enacts,  that  thereafter  ^^  it  shall  not  be  lawful  to  make  any 
snch  application  to  any  court  of  general  quarter  sessions."  The  guar- 
dians, therefore,  are  not  acting  under  the  original  statute,  but  under  the 
last,  with  which  they  have  duly  complied.  Then  it  is  said  to  be  shown  by 
the  affidavits,  and  the  order,  that  the  notice  was  by  the  wrong  parties,  and 
was  not  properly  signed  even  by  the  guardians.  If  the  want  of  notice 
has  been  cured  by  appearance,  the  objection  falls  to  the  ground  unless 
the  application  itself  ought  to  have  been  made  by  the  overseers.  But  in 
Begina  v.  James,  10  A.  k  E.  423,  the  court  appears  to  have  thought 

2L 
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that  an  application  by  the  guardians,  even  under  the  original  act,  would 
have  been  sufficient.  I  entertain  some  doubt  whether,  in  that  case,  the 
guardians  were  not  the  proper  parties  to  the  proceeding.  I  should 
have  inclined  to  construe  that  act  reddendo  singula  singulis.  But,  at 
all  events,  under  stat.  2  &  3  Vict.  c.  85,  the  guardians  are  proper  par- 
ties ;  and,  in  this  case,  the  fund  of  the  union  appears  to  have  been 
charged.  With  respect  to  the  costs  of  the  application,  sect.  73  of  stat.  4 
&  5  W.  4,  c.  76,  authorizes  the  justices  to  order  payment  of  them  by  the 
overseers  or  guardians  where  the  application  is  unsuccessful,  but  has  not 
provided  for  the  event  of  an  opposite  decision. 

S.  Rule  absolute  for  certiorari. 


EARDLEY  against  LAW,  one  of  the  registered  Public  Officers  of  the 
Imperial  Bank  of  ENGLAND.— p.  802. 

Under  stat  7  G.  4,  c.  46,  s.  13,  a  party  moving  for  a  scire  facias  in  order  to  have  execu- 
tion against  former  members  of  a  banking  company,  on  a  judgment  against  the  regis- 
tered officer,  must  show  that  he  has  made  substantial  and  bond  fide  endeavours  to 
obtain  an  available  execution  against  the  present  members;  and  the  Court  will  decide, 
on  the  motion,  whether  sufficient  diligence  has  been  used  in  the  particular  case. 

Where  the  plaintiff  had  only  sued  a  registered  officer  of  the  banking  company,  who 
suffered  judgment  by  default,  and  execution  had  thereupon  issued,  to  which  nulla  bona 
was  returned;  and  it  appeared  that  the  banking  company  had  stopped  payment,  that 
several  executions  had  issued  against  the  registered  officers,  and  thirty  of  the  members 
had  become  bankrupt,  and  plaintiff  deposed  that  there  were  not,  to  his  knowledge, 
goods  of  any  of  the  present  members  on  which  a  levy  could  be  made,  and  that  he 
had  used  every  means  in  his  power  to  gain  information  as  to  their  present  solvency, 
and  believed  that  execution  against  them  would  be  ineffectual ;  but  it  was  sworn  on 
the  other  side  (on  information  and  belief)  that  there  were  then  131  members  of  the 
copartnership,  and  that  several  of  them  (among  whom  were  sixteen  mentioned  by 
name)  were  fully  solvent,  and  that  the  company  had  assets : — 

Held  that  sufficient  ground  was  not  shown  for  a  scire  facias  against  former  members. 

Sir  W?  W,  Follett^  in  last  Trinity  term,  obtained  a  rule  calling  upon  the 
defendant  and  Robert  Harrop  and  Henry  Pershouse  to  show  cause  why  a 
scire  facias  on  the  judgment  obtained  by  the  plaintiflf  in  this  cause  should 
not  issue  against  Harrop  and  Pershouse,  as  members  of  the  copartnership  of 
the  Imperial  Bank  of  England. 

The  application  was  grounded  on  stat.  7  G.  4,  c.  46,  ("  for  the  better 
regulating  copartnerships  of  certain  bankers  in  England,"  &c.,J  which,  bj 
sect.  13,  enacts,  "That  execution  upon  any  judgment  in  any  action  obtained 
against  any  public  officer  for  the  time  being  of  any  such  corporation  or  co- 
partnership carrying  on  the  business  of  banking  under  the  provisions  of  this 
act,  whether  as  plaintiff  or  defendant,  may  be  issued  against  any  member  or 
members  for  the  time  being  of  such  corporation  or  copartnership ;  and  that 
in  case  any  such  execution  against  any  member  or  members  for  the  time 
oeing  of  any  such  corporation  or  copartnership  shall  be  ineffectual  for  ob- 
taining payment  and  satisfaction  of  the  amount  of  such  judgment,  it  sliall  be 
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lawful  for  the  party  or  parties  so  having  obtained  judgment  against  such 
public  officer  for  the  time  being  to  issue  execution  against  any  perscm  or 
persons  who  was  or  were  a  member  or  members  of  such  corporation  or  co- 
partnership at  the  time  when  the  contract  or  contracts  or  engagement  or  en- 
gagements in  which  such  judgment  may  have  been  obtained  was  or  were 
entered  into,  or  became  a  member  at  any  time  before  such  contracts  or  en- 
gagemeitts  were  executed,  or  was  a  member  at  the  time  of  the  judgment 
obtained :  provided  always,  that  no  such  execution  as  last  mentioned  shall 
be  issued  without  leave  first  granted,  on  motion  in  open  Court,  by  the  Court 
in  which  such  judgment  shall  have  been  obtained,  and  when  motion  shall 
be  made  on  notice  to  the  person  or  persons  sought  to  be  charged,  nor  after 
the  expiration  of  three  years  next  after  any  such  person  or  persons  shall  have 
ceased  to  be  a  member  or  members  of  such  corporation  or  copartnership." 

The  plaintiff  in  this  case,  having  a  claim  against  the  Imperial  Bank  for 
deposits  made  by  him  in  May,  18^,  and  March,  1839,  brought  an  action 
for  recovery  of  me  same  against  the  defendant  Law  as  one  of  the  public 
officers  of  the  company.  Law  suffered  judgment  by  default,  which  was 
entered  up,  June  1st,  1840 ;  and  a  fi.  fa.  issued,  to  which  the  return  was 
nulla  bona.  The  present  motion  was  then  made  against  Pershouse  and 
Harrop,  who  had  become  shareholders  in  the  bank  in  1836,  and  were 
aamed  as  members  of  the  company  in  the  returns  delivered  at  the  stamp 
office  in  that  year,  and  in  April,  1838,  pursuant  to  stat.  7  G.  4,  c.  46,  ss. 
4,  5.  Their  names  were  omitted  in  the  return  of  3839 ;  but  they  were  not 
mentioned  as  having  ceased  to  be  members  in  any  oi  the  returns  delivered 
under  sect.  8 ;  of  aS  which,  as  well  as  of  the  returns  under  sect.  4,  copies 
were  annexed  to  the  affidavits  in  support  of  the  rule.  It  was  also  stated 
that  their  names  still  remained  on  the  company^  books.  The  plaintiff  de- 
posed that  the  bank  had  suspended  its  payments  in  April,  1839,  that  his 
debt  still  continued  unpaid,  and  that  he  did  not  beheve  the  defendant  Law 
had  any  property  out  of  which  it  could  be  levied.  He  further  stated  as 
follows. 

^^  That  he  has  been  informed  and  believes  that  several  executions  have 
been  issued  in  actions  conunenced  by  creditors  of  the  said  copartnership 
against  the  pubUc  officers  thereof,  under  which,  or  some  one  of  which,  the 
goods  and  efiects  of  the  above  named  defendant,  Richard  Law,  and  also 
the  goods  of  the  said  copartnership,  have  been  seized  and  sold ;  and  there 
are  not,  to  the  knowledge  or  belief  of  diis  deponent,  any  goods,  property, 
or  efiects  belonging  to  the  present  members  of  the  said  copartnership,  or 
any  or  either  of  them,  whose  names  or  name  are  or  is  included  in  the  ac- 
count or  return  delivered  to  the  stamp  office  in  or  about  the  month  of  April, 
1839,  and  hereinafter  mentioned,  or  whose  names  or  name  are  or  is  men- 
tioned in  any  subsequent  return  to  the  said  stamp  office  by  the  said  copart- 
nership, wmch  can,  by  virtue  of  any  execution  which  might  be  issued 
in  this  action  against  any  member  or  members  of  the  said  copartnership  for 
the  time  being,  be  seized  or  sold  to  satis^  the  debt  and  costs  owing  to  this 
deponent  upon  the  said  judgment  obtained  in  this  action,  or  any  part 
thereof.  And  he  has  been  informed  and  believes  that  of  the  persons  who 
are  members  of  the  said  copartnership  for  the  time  being,  in  number  about  (a) 
,  upwards  of  thirty  have  been  declared  bankrupts,  and  die 
respective  fiats  issued  against  them  are  now  in  prosecution.  And  this  de- 
ponent further  saith  that  he  has  made  diligent  inquiry  and  used  every  means 

(a)  This  was  leA  blank  in  the  original  affidavit 
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in  his  power  to  acquire  information  respecting  the  solvency  and  circum- 
stances of  the  members  for  the  lime  being  of  the  said  copartnership,  whase 
names  are  included  in  the  returns  delivered  to  and  registered  at  the  stamp 
office  by  the  said  copartnership  in  and  subsequent  to  the  month  of  April, 
1839 ;  and  this  deponent  verily  believes  that  any  execution  against  them, 
or  any  of  them,  upon  the  said  judgment,  would  be  wholly  inefiectual  for 
obtaining  payment  or  satisfaction  of  the  amount  of  such  judgment.*' 

In  opposition  to  the  rule,  Pershouse  made  affidavit  that  he  was  not  and 
never  had  been  a  member  of  the  copartnership  called  the  Imperial  Bank  of 
£ngland,  and  that,  if  his  name  was  inserted  in  the  stamp  office  returns  as  a 
member,  it  had  been  done  without  his  sanction  or  knowledge.  That  his 
name  did  not  appear  in  any  return  subsequent  to  that  of  April,  1838.  That 
the  return  of  April  1st,  1839,  contains  the  names  of  132  persons,  and  the 
returns  of  April,  1840,  those  of  131  persons  as  members  of  the  copartner- 
ship. That  several  of  them  have  become  bankrupts :  "  and  he  is  informed 
and  believes  that  several  of  them  the  said  bankrupts,  and  in  particular 
several  of  them  who  were  directors  of  the  bank,  possess  property  much 
more  than  sufficient  for  the  payment  of  their  private  debts ;  and  he  verily 
believes  that  some  of  them  have  become  bankrupts  with  a  view  of  obtain- 
ing a  discharge  from  the  liabilities  of  the  said  bank :  but  this  deponent  is 
informed  and  believes,  after  making  careful  inquiries  into  the  feet,  that  there 
are  now  divers  members  of  or  partners  concerned  or  engaged  in  the  said 
bank,  whose  names  are  included  in  the  said  returns  made  in  April,  1839, 
and  April,  1840,  respectively  as  aforesaid,  who  are  solvent  and  responsible, 
and  fully  able  to  meet  and  pay  the  amount  alleged  to  be  owing  upon  the 
judgment  recovered  in  this  action  as  stated  in  the  affidavit  of  the  above-named 
plaintiff,  sworn,''  &c.,  "  from  which  alone  this  deponent  has  any  knowledge 
of  the  said  action  or  the  cause  thereof,  or  the  judgment  recovered  there- 
in." And  "  that  the  following  are  some  of  the  persons  whose  names  are 
included  in  the  said  last  mentioned  returns  respectively,  and  who  are,  as 
this  deponent  is  informed  and  verily  believes,  solvent  and  responsible,  and 
able  to  pay  the  said  amount  so  alleged  to  be  owing  upon  the  said  judgment 
as  aforesaid,  namely,"  &c.,  (the  names  of  sixteen  persons,  with  their  resi- 
dences, were  then  set  forth.)  And  he  stated  his  information  and  belief  that 
there  was  property  of  the  present  shareholders,  as  well  those  last  enume- 
rated as  others,  which  might  be  taken  under  an  execution  issued  in  this  ac- 
tion against  them,  and  that  such  execution  would  effectually  satisfy  the 
judj^ment :  and  that  there  were  premises  and  property  of  flie  company 
available  to  the  creditors,  to  more  than  the  amount  of  the  present  claim. 
He  al&o  alleged  his  belief  that  the  plaintiff  and  other  creditors  of  the  bank 
were  acting  m  concert  with  the  shareholders  or  some  of  them  to  enforce 
contribution  from  persons  who  had  been  improperly  returned  to  the  stamp 
office  as  partners. 

No  statement  was  added  on  the  part  of  Harrop. 

Cresswell  and  Cromptan  now  showed  cause.  Pershouse's  affidavit  shows 
that  he  never  was  a  partner  in  the  Imperial  Bank.  [Lord  Denman,  C.  J. 
Is  not  that  matter  of  defence  ?]  It  involves  the  authority  of  the  Court  to 
grant  the  sci.  fa.  By  stat.  7  G.  4,  c.  46,  s.  13,  when  judgment  is  obtained 
against  the  public  officer,  execution  may  issue  at  once  against  any  member 
for  the  time  being,  that  is,  any  person  who  at  the  time  of  suing  out  execu- 
tion is  a  member ;  and,  in  case  any  such  execution  against  any  member  or 
members  for  the  time  being  of  any  such  corporation  or  copartnership  shall 
be  ineffectual  for  obtaining  payment,"  &c.,  execution  may  be  issued  against 
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any  person  who  was  a  member  when  the  contract  sued  upon  was  entered 
mto,  or  before  it'was  executed,  or  when  the  judgment  was  obtained,  but 
not  ^^  without  leave  first  granted,  on  motion  in  open  court."  The  meaning 
of  the  clause  is,  that  a  plaintiff  shall  first  exhaust  the  means  of  remedy 
against  the  partners  for  the  time  being,  as  the  persons  primarily  liable :  those 
remedies  failing,  his  recourse  is  to  be,  in  the  second  place,  a^inst  the  per- 
sons who  were  members  when  the  debt  was  contracted  or  judgment  ob- 
tained. And  the  course  of  proceeding  against  them  is  by  scire  facias ;  Bo^ 
sanquet  v.  Rans/ard,  11  A.  &  £.  520,  (39  E.  C.  L.  R.  154.)  (a)  Here  die 
plaintiff  is  not  in  a  condition  to  proceed  against  former  members.  The 
aflSdavits  show  that  there  are  present  members  in  solvent  circumstances,  to 
whom  recourse  has  not  been  had.  [Coleridge,  J.  Do  you  say  that  there 
must  be  a  series  of  executions  to  exhaust  the  list  of  present  members  ?]  If 
such  an  inconvenience  arises,  it  results  firom  the  statute  itself.  On  the  other 
hand,  it  cannot  have  been  contemplated  that  a  judgment  and  execution 
against  one  party,  who  may  be  a  pauper,  followed  by  a  return  of  nulla  bona, 
should  discharge  all  the  present  shareholders.  It  may  not,  however,  be  ne- 
cessary to  issue  execution  against  all.  [Littledale,  J.  Perhaps  it  may  be 
enough  if  the  Court  be  satisfied  by  what  has  been  done  that  there  was,  bonH 
fide,  no  remedy  to  be  expected  against  any  of  the  present  members.]  In 
Cro98  V.  Lawj  6  M.  &  W.  217,  Lord  Abinger  said :  '*  It  appears  to  me, 
and  I  believe  that  it  is  the  opinion  of  the  Court,  that  the  construction  of  the 
thirteenth  clause  of  the  statute  must  be  taken  to  be  this : — ^that  the  party  who 
wishes  to  proceed  upon  the  judgment  against  one  of  the  members  of  the 
company  not  on  the  record,  if  he  be  a  member  at  the  time  of  the  judgment 
and  execution,  would  have  a  right  to  his  scire  facias  without  an  application 
to  the  Court ;  but  if  the  members  against  whom  he  should  sue  out  execu- 
tion should  prove  to  be  insolvent,  he  may  then  apply  to  the  Court,  so  as  to 
fix  the  original  members  at  the  time  the  contract  was  made,  and  make  them 
still  liable ;  in  that  case,  he  must  come  to  the  Court  to  have  his  scire  facias." 
And  Alderson,  B.,  added :  ^^  It  is  proper  that  the  Court  should  see  there 
has  been  a  bond  fide  attempt  made  to  fix  all  the  members  of  the  company 
for  the  time  being  before  any  execution  be  allowed  to  go  against  members 
not  in  that  condition."  In  tiiis  case,  there  has  been  no  execution  against 
the  persons  who  were  members  when  the  debt  was  contracted  or  judgment 
obtained.  The  proceeding  against  the  public  officer  is  not  an  execution 
against  those  parties,  or  any  of  them,  within  the  meaning  of  the  act.  Ifixr* 
wood  V.  LaWj  7  M.  &  W.  203,  is  not  an  authority  to  the  contrary.  The  de« 
fendant  there,  though  he  was  the  public  officer,  was  considered,  for  the  pur- 
poses of  the  case,  as  a  member  of  the  copartnership  at  the  time  of  execution, 
and  not  merely  as  the  nominal  defendant  under  sect.  9. 

Wighimanj  contr^.  The  objection  raised  would  throw  insurmountable 
difficulties  in  the  way  of  creditors.  When  the  plaintiff  made  his  deposits, 
Pershouse  and  Harrop  were  on  the  stamp  office  returns  as  partners  in  the 
c'>napany ;  it  does  not  even  appear  that  they  have  ceased  to  be  so.  It  is  no 
hardship  on  them  that  a  scire  &cias  should  issue,  under  which  they  may 
allege  any  matter  of  defence  considered  available.  [Littledale,  J.  They 
may  dispute  their  having  been  partners ;  but  could  they  show  that  there  are 
solvent  partners  who  might  have  been  proceeded  against?]  The  legislature 
cannot  have  meant  that  such  a  question  should  be  tried  on  the  mere  sugges- 
tion of  parties  showing  cause.  [Littledale,  J.  They  may  call  on  you  to 
show  that  you  have  made  a  bond  fide  attempt  to  procure  an  available  exe^ 
(a)  See  Ranrford  y.  Botanquttf  p.  801,  post 
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cution.]  It  mig^ht  in  the  same  manner  be  contended,  even  by  a  peison  id« 
mitting  himself  to  be  a  partner,  thai  proceedings  had  not'  been  taken  in  the 
first  instance  against  the  most  solvent  party.  [Coleridge,  J.  Are  not  you 
caUed  upon  to  show  that  you  -have  made  some  attempt  to  obtain  satis&ction 
firom  the  persons  now  partners.  It  appears  only  that  you  have  proceeded 
against  an  msolvent.]  All  the  members  may  prove  to  be  so  on  inquir)*: 
and  to  be  called  upon  to  make  such  an  investigation  is  an  undue  disadvan- 
tage thrown  upon  the  creditor.  Inquiries  have  in  feet  been  made.  [Cole- 
ridge, J.  If  you  had  stated  that  you  had  made  inquiry  and  found  the  parties 
now  proceeded  against  the  most  solvent,  the  case  would  be  different.]  The 
law  is  satisfied  if  the  plaintiff  selects,  in  the  first  instance,  a  person  who  is 
certainly  a  member  of  the  partnership,  and  may  or  may  not  be  solvent. 
[Coleridge,  J.  If  the  proceeding  you  have  taken  be  regular,  the  first  exe- 
cution becomes  a  mere  form.]  If  it  be  not  regular,  the  creditor  is  subjected 
to  insuperable  difficulties.  The  Court  has  a  discretion  to  exercise  on  mo- 
tions of  this  kind,  and  will  not  impose  such  rigid  terms.  If  the  proceeding 
were  taken  against  persons  now  partners,  it  may  be  that  they  were  no  par- 
ties to  the  contracting  of  the  debt.  [Lord  Denman,  C.  J.  They  take  the 
liability  on  themselves.  Coleridge,  J.  And  it  may  be  said  on  the  other 
nand  that,  in  tfae  proceeding  which  has  been  adopted,  persons  who  had  left 
the  firm  could  not  be  primarily  liable,  because  they  could  not  be  parties  to 
the  defence.] 

LfOrd  Denman,  C.  J.  I  agree  in  ^  opinions  <^  Lord  Abinger,  C.  B., 
and  Alderson,  B.,  which  have  been  cited  from  Crass  v.  Law^  6  M.  &  W. 
217,  223  ;  and  the  question  is,  whether,  according  to  the  construction  there 
adopted,  there  be  sufficient  reason  for  granting  a  scire  facias  against  persons 
who  have  ceased  to  be  members  of  the  bank,  at  what  period  we  do  not 
know.  There  might  be  cruel  injustice  in  such  a  proceeding.  If  the  plain- 
tiff  here  could  have  said,  '^  I  have  sued  those  members  of  the  company 
whom  I  bonS  fide  believed  most  solvent;"  or,  "I  have  sued  only  one,  but 
on  full  inquiry  I  am  satisfied  that  I  could  not  proceed  against  another  with 
any  chance  of  success ;"  the  case  would  have  been  very  diflerent.  But  he 
selects  the  registered  officer,  a  person  notoriously  in  a  state  of  insolvency, 
and  issues  execution  against  him,  there  being  at  the  time  a  hundred  and 
tiiirty  other  members  of  the  copartnership  who  are  not  shown  to  be  insol- 
yent;  and  many  of  whom,  according  to  the  statements  in  opposition  to  the 
rule,  are  able  to  pay  the  debt.  I  think,  therefore,  that  the  scire  facias  ought 
not  to  issue. 

Littledale,  J.  The  statute  7  G.  4,  c.  46,  s.  13,  says  that,  on  judgment 
being  obtained  against  the  registered  officer  of  a  company  within  the  act, 
execution  shall  issue  against  any  member  or  members  for  the  time  being.  It 
is  not  considered  right,  in  the  first  instance,  that  persons  formerly  partners, 
but  who  have  left  the  company,  should  continue  always  liable.  But  they 
are  not  wholly  discharged :  for,  if  the  debt  cannot  be  levied  on  those  who 
remain  members,  the  former  members  may  be  subjected  to  execution  by  leave 
of  the  Court  on  motion  ;  which  motion,  it  is  now  settled,  in  the  case  (^pe^ 
sons  not  parties  to  the  record,  must  be  for  a  scire  facias.  To  ground  such 
an  application  against  those  parties,  it  must  be  shovTi  that  proper  proceed- 
ings have  been  taken  against  some  who  are  actually  members.  Here  nr 
step  has  been  taken  but  against  the  registered  officer,  who  was  insolvent , 
and  as  to  him  it  is  not  shown  that  any  previous  inquiry  was  made:  the 
sheriff's  return  of  nulla  bona  is  considered  sufficient.  I  do  not  say  that  it  it 
necessary  to  proceed  to  execution  against  all  the  continuing  members ;  bat 
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enough  has  not  been  done  here;   and  the  rule  must  therefore  be  dis- 


TiLLiAMS,  J.  The  Court  is  not  called  upon  to  say  how  much  diligence 
should  be  exerted  in  a  case  of  this  kind,  but  only  whether  enough  has  been 
used  here.  And  I  think  nothing  is  shown  by  this  plaintiff  to  warrant  such 
an  exercise  of  our  discretion  as  he  calls  for. 

Coleridge,  J.  The  statute  distinguishes  between  the  class  of  persons 
primaiily  and  the  class  secondarily  liable.  The  last  are  to  be  called  upon 
only  afler  certain  proceedings  have  been  taken  against  the  first.  Mr.  Wight- 
wan  was  compelled  to  admit  that,  according  to  his  view,  the  proceedings 
against  the  first  were  to  be  taken  almo!«^  pro  fonn&.  But  that  stultifies  the 
act.  It  is  clear  that,  for  proceeding  against  the  second  class  of  persons, 
leave  must  be  obtained  fix>m  the  Court :  but  if,  to  warrant  the  proceeding,  a 
formal  act  only,  and  nothing  substantia],  were  required,  the  provision  as  to 
leave  woukt  be  unnecessary.  Something  real  must  have  been  done,  and 
bond  fide,  before  a  plaintiff  can  ask  for  his  remedy  against  the  persons  second- 
arily liable :  it  is  sufficient  to  lay  down  this,  without  saying  what  may  be 
the  minimum. 

Rule  discharged,  without  costs,  (a) 

(a)  See  the  next  caae. 


The  following  case  may  conveniently  be  added  here. 
IN  THE  EXCHEQUER  CHAMBER. 

(Error  firom  the  Queen's  Bench.) 


HANSFORD,  one  of  the  Public  Officers  of  the  LEAMINGTON  Bank, 
against  BOSANQUET  and  Others.— p.  813. 


by  the  eourt  of  Exchequer  Chamber,  on  writ  of  error,  that  where  judgment  has 
been  obtaioed  against  the  public  officer  of  a  banking  company,  sued  on  their  behalf, 
under  stat.  7  G.  4,  c.  46,  s.  9,  the  proper  mode  of  proceeding  to  execution,  under  sects. 
12,  13,  against  a  partner,  not  being  such  officer,  is  by  scire  facias,  not  suggestion. 

And,  where,  by  leave  of  the  court  of  B.  R.,  af\er  judgment  against  the  public  officer,  a 
suggestion  had  been  placed  on  the  record  that  A.  and  B.  were  partners  in  the  company, 
and  an  award  of  execution  had  been  thereupon  entered  against  A.  and  B.,  the  court 
of  error  set  aside  the  award  of  execution. 

The  writ  of  error  prayed  that  the  judgment  and  award  of  execution  might  be  reversed, 
annulled,  &c.    The  court  reversed  it  as  to  the  award  of  execution,  affirming  the  rest 

The  defendants  in  error  declared  against  the  plaintiff  in  error  (described 
as  one  of  the  public  officers  of  and  for  certain  persons  united  in  copartner- 
abip  and  carmng  on  the  trade  or  business  of  bankers  in  England,  in  the 
name  of  the  Leamington  Bank,  &c.)  in  assumpsit  on  a  promissory  note  en- 
dorsed by  the  company  to  the  plaintiffs ;  also  for  money  lent,  and  on  an  ac- 
count stated.  The  plaintiff  in  error  (defendant  below)  suffered  judgment 
(July  28th,  1838)  by  cognovit  actionem. 

Suggestion,  and  award  of  execution,  as  follows.  ^'And  hereupon  on  the 
12th  day  of  June,  a.  d.  1839,  the  plaintiffs  suggest  and  give  the  Court  here 
to  understand  and  be  informed  that,  before  and  at  the  time  of  the  giving  of 
the  said  judgment,  John  Burnett,  Jane  Coppock,"  &c.  (naming  several 


404  Ransford  v.  Bosanquet,  H.  V.  1842.  [818 

others,)  ^^  were,  and  from  thence  hitherto  have  been  and  still  are,  seyerally 
and  respectively  members  of  the  said  society  or  copartnership  lately  canyinc 
on  the  business  of  banking  under  the  provisions  of  the  said  statute :  and 
hereupon  the  plaintiffs  pray  that  execution  may  be  awarded  to  them  on  the 
said  judgment  against  the  said  John  Burnett,"  &c.  (names  of  the  parties,) 
^'  and  it  is  granted  to  them  accordingly,  returnable  immediately  after  the 
execution  thereof." 

The  defendant  below  brought  error  in  the  Exchequer  Chamber,  assigning 
for  causes  of  error,  as  to  the  judgment  and  award  of  execution,  "  that  judg- 
ment was  given,  and  execution  awarded,  against  the  said  John  Burnett," 
&c.,  "  without  the  last-mentioned  persons  or  any  of  them  appearing  in  the 
said  Court  of  our  Lady  the  Queen  before  the  Queen  herself,  or  being  sum- 
moned  to  appear  therein,  or  having  any  notice  of  the  said  proceedings,  or 
opportunity  of  disputing  the  same  or  either  of  them,  or  any  part  thereof." 
Also  that  the  declaration  and  the  matters  therein  contained  were  not  sufficient, 
&c.  Prayer,  that  the  judgment  and  award  of  execution  for  the  errors  afore- 
said, &c.  may  be  reversed,  annulled,  &c.;  and  that  the  said  John  Burnett, 
&c.  may  be  restored  to  all  things  which  they  have,  or  either  of  them  has, 
lost  by  occasion  of  the  said  judgment  and  award  of  execution ;  and  that  the 
defendants  in  error  may  rejoin,  &c. 

Plea  to  the  assigrunent  of  errors,  alleging,  in  substance,  that,  after  the 


jud^ent  against  Ransford,  and  before  awardf  of  execution,  rules  were  grant- 
ed m  the  Court  of  Queen's  Bench,  January  30th  and  May  8th,  1839,  {a) 
authorizing  the  plaintiff  below  to  enter  a  suggestion  as  above  stated  against 
the  said  John  Burnett,  &c.,  which  suggestion  was  accordingly  entered,  and 
execution  was  afterwards  sued  out  in  pursuance  of  the  judgment  and  sug- 
gestion. Facts  were  also  stated  as  to  the  levy,  and  bankruptcy  of  one  of  the 
last  mentioned  parties,  which  need  not  be  set  forth. 

Special  demurrer,  assigning  for  causes,  that  the  plea  had  no  proper  com- 
mencement or  conclusion,  nor  any  prayer  of  judgment ;  that  the  form,  and 
some  of  the  matters,  of  the  plea,  left  it  doubtfiil  whether  the  Court  was 
desired  to  bar  the  writ  of  error,  or  to  affirm  the  judgment  and  award  of  exe- 
cution ;  and  other  grounds,  which  it  is  unnecessary  to  state.     Joinder. 

The  demurrer  now  came  on  for  argument  in  the  Exchequer  Chamber, 
before  Tindal,  C.  J.,  Erskine  and  Maule,  Js.,  and  Parke,  Aij>erson, 
GuRNEY,  and  Rolfe,  Bs. 

Cawlingj  for  the  plaintiff  in  error,  relied  principally  on  the  objection  that 
execution  had  been  awarded  against  persons  not  originally  parties  to  the 
record,  without  a  scire  facias :  and  he  cited,  on  this  point,  Bosanqud  v. 
Ransford,  11  A.  &  E.  520,  (39  E.  C.  L.  R.  154 ;)  Cross  v.  LaWy  6  M.  * 
W.  217,)  and  WhMenlmry  v.  Law,  6  New  Ca.  345,  (37  E.  C.  L.  R,  406.) 
[Alderson,  B.,  mentioned  Harwood  v.  LaWy  7  M.  &  W.  203.]  It  does  not 
appear  that  the  suggestion  was  supported  by  affidavit,  or  that  the  parties 
named  had  any  opportunity  of  answering ;  nor  does  the  suggestion  state  that 
the  matter  alleged  in  it  was  not  denied.  As  to  the  judgment  to  be  given  by 
this  Court,  he  cited  Street  v.  Hofkinsony  Ca.  temp.  Hwd.  K.  B.  345,  S.  C. 
2  Stra.  1055. 

Butty  contriL,  being  called  upon  by  the  Court,  said  that  he  had  looked 
into  the  four  cases  cited  on  the  principal  point,  and  could  not  contend  against 
their  authority ;  and  that  he  could  find  none  for  introducing  new  parties  on 
the  record  unless  by  scire  facias.  He  assumed  that  this  Court  felt  no  doubt 
on  the  point  [Tindal,  C.  J.,  No.  Parke,  B.  The  Court  has  none.  And 
(a)  See  11  A.  &  E.  5S6,  (39  E.  C.  L.  R.  154.) 
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this  decision  is  consistent  with  the  general  role,  that  a  person  not  ^rtj 

to  the  record  shall  not  be  affected  by  it  without  a  scire  facias.]     Then 

the  judgment  will  be  reversed,  but  only  as  to  the  award  of  execution. 

Per  Ouriam. 

Judgment  affirmed,  except  as  to  the  execution ;  reversed  as  to  that ; 

the  several  parties,  Burnett,  &c.,  to  be  restored  to  all  things,  &c* 


The  QUEEN  against  TODD  and  Others.— p.  816. 

The  owner  of  certain  lands,  and  of  mines  therein,  demised  for  years  all  the  lead 
and  yeins  of  lead  and  other  ore,  saving  to  himself  a  right  of  entering  to  view  the  pre- 
mises ;  the  lessee  yielding,  paying,  and  rendering  to  him  a  full  fifth  part  of  all  the  lead 
or  other  ore  from  time  to  time  gotten  by  the  lessee,  well  cleansed,  dressed,  washed,  and 
made  merchantable  and  fit  for  smelting,  at  the  cost  of  the  lessee,  to  be  delivered  clear 
of  all  dedactions.  For  the  purpose  of  preparing  the  ore  for  delivery  according  to  the 
terms  of  the  lease,  it  had  to  undergo  a  laborious  and  expensive  process,  by  which 
foreign  substances  were  removed,  but  the  character  of  the  ore  was  not  otherwise 
altered: 

ffeM,  that  the  lessor  was  rateable  to  the  relief  of  the  poor  in  respect  of  the  ore  delivered 
to  him  under  the  above  demise. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
township  of  Middleton  in  Teesdale  in  the  county  of  Durham,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  appellants,  who  were  rated  inhabitants  of  the  said  township,  in 
their  notice  of  appeal  stated  their  objection  to  the  rate  to  be,  that  the 
overseers  had  omitted  to  rate  the  Duke  of  Cleveland  as  occupier  of  cer- 
tain lands  and  tenements,  that  is  to  say,  of  certain  lead  ore,  and  other 
ore,  within  the  township.  The  Duke  of  Cleveland  is  not  an  inhabitant 
of  the  township,  but  is  seised  of  the  wastes  therein,  and  of  the  mines 
and  minerals  within  and  under  the  same,  as  tenant  for  life,  with  leasing 
powers.  By  indenture  of  lease,  June  1836,  the  duke  demised  to  the 
Governor  and  Company  for  smelting  lead  with  pit  coal  and  sea  coal  all 
the  lead  mines  or  groves,  veins,  rakes,  strings,  and  flats  of  lead  and  other 
opened  or  to  be  opened,  situate,  lying,  and  being  within  certain  specified 
districts  within  the  said  township,  together  with  full  power  for  the  said 
Grovernor  and  Company,  with  miners  and  other  workmen,  to  enter  into 
and  upon  the  land  and  ground  within  the  limits  and  bounds  therein  de- 
scribed, and  there  to  search  for,  dig,  work,  sink,  drive,  and  make  groves, 
Bhafts,  sumps,  drifts,  way-eates,  and  levels,  and  to  alter,  erect,  and  build 
any  engines  and  other  works,  and  to  use  all  other  ways  and  means  for 
the  finding,  winning,  working,  and  getting  any  such  lead  or  other  ore, 
and  to  do  all'  other  things  necessary  for  working  the  said  mines,  and  also 
sufficient  ground  room  for  laying  the  earth,  rubbish,  and  ore  raised  with 
rights  of  way  over  the  wastes  or  enclosed  lands,  &c.,  adjoining  the  de- 
mised premises,  and  liberty  to  build  thereon  houses,  cottages,  bingsteads, 
forges,  store-houses,  and  other  buildings  for  the  use  of  the  workmen,  and 
for  cleansing,  washing,  and  dressing  the  ore  found  and  raised  (saving 
and  reserving  to  the  said  duke,  his  heirs  and  assigns,  full  liberty  to  enter 
into  and  upon  the  demised  premises  to  view  the  same) ;  to  have  and  to 
hold  the  said  mines  and  veins  of  lead  or  other  ore,  and  all  other  the  said 
liberties,  &c.,  thereby  demised  unto  the  said  governor  and  company,  their 
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saccessora  and  assigns,  for  the  term  of  twenty-one  ^ears,  yielding,  pay- 
ing, rendering,  and  delivering  nnto  the  said  duke,  his  heirs,  &c.,  one  foU 
fifth  part,  share,  and  proportion  of  all  the  lead  or  other  ore  which  should, 
from  time  to  time,  during  th^  term,  be  won,  wrought,  raised,  or  gotten 
out  of  the  demised  premises,  well  and  sufficiently  cleansed,  dressed,  washed, 
and  made  merchantable  and  fit  for  the  smelting  mill,  at  the  costs  and 
charges  of  the  said  governor,  &c.,  to  be  delivered  at  the  bingsteads  upon 
the  premises,  when  the  same  should  be  dressed  and  washed  as  aforesaid, 
clear  of  all  deductions  or  abatements  on  any  account  whatsoever,  before 
any  part  of  the  other  four  fifth  parts  of  the  said  ore  should  be  carried 
away,  smelted  or  converted  to  any  other  use  whatsoever  without  the  con- 
sent of  the  lessor,  his  heirs  or  assigns,  or  his  or  their  agent.  And  it 
was  thereby  further  agreed,  that,  before  the  ore,  or  any  part  thereof,  so 
wrought,  &c.,  should  be  carried  away,  or  converted  to  any  other  use  or 
uses,  the  same  should  be  weighed,  and  the  said  one  full  fifth  part  thereof 
so  well  washed,  dressed,  made  merchantable,  and  fit  for  smelting,  should 
be  delivered  at  or  upon  the  bingsteads,  or  weighing  places  from  time  to 
time  to  be  used  or  made  at  the  said  mines,  to  such  person  as  should  from 
time  to  time  be  appointed  by  the  duke,  his  heirs,  &c.  The  lease  contained 
covenants,  securing  the  Governor  and  Company  in  the  enjoyment  of  their 
mine,  and  binding  them  to  render  to  the  duke  his  full  fifth  part  of  the 
lead  or  other  ore  well  and  sufficiently  cleansed,  &;c.,  and  fit  for  the  smelt- 
ing mill,  to  be  weighed  at  the  costs  and  charges  of  the  lessees. 

During  the  period  for  which  the  rate  was  made  the  Duke  of  Cleveland 
received  in  the  township  from  the  Governor  and  Company,  and  disposed 
of,  one  fifth  part  of  all  the  ore  raised  by  them  from  the  demised  mines. 
The  ore,  before  delivery  under  the  lease,  had  to  undergo  a  very  laborious 
and  expensive  process  m  being  bruised,  dressed,  and  made  merchantable 
and  fit  for  smelting,  by  which  all  foreign  substances  were  separated  from 
the  ore,  but  the  character  of  the  ore  was  no{  otherwise  altered. 

Upon  these  facts  the  appellants  contended  that  the  duke  was  rateable 
as  an  occupier  of  land  within  the  township,  but  the  sessions  held  that  he 
was  not  rateable.  If  this  Court  should  be  of  opinion  that  he  was,  the 
rate  was  to  be  amended  by  inserting  the  duke's  name  in  the  rate  as 
an  occupier  of  land  in  the  township  of  an  annual  value  as  agreed  between 
the  parties. 

Sir  TT.  W.  Follett^  Starkie^  and  Orangery  in  support  of  the  order  of 
sessions.  The  Duke  of  Cleveland  is  not  an  inhabitant  or  resident  within 
the  township,  and  is  therefore  not  rateable  as  such,  but  only  as  occupier, 
if  at  all.  But  in  fact  he  is  not  occupier  of  any  thing.  His  profits  de- 
rived from  the  mine  are  those  due  to  him  only  as  landlord.  The  rule  is 
thus  stated  in  1  Nolan's  Poor  Laws,  148,  4th  ed.  "  If  the  owner  puts 
himself  out  of  possession  of  the  mine  altogether,  standing  towards  the 
workers  of  the  mine  in  the  relation  of  landlord  to  a  tenant,  whether  he 
reserves  to  himself  a  nominal  rent,  or  a  portion  of  the  mineral  in  its 
manufactured  state,  as  for  instance,  so  much  melted  lead,  neither  the 
owner  nor  his  lessee  are  held  rateable."  Here  there  is  an  absolute  demise 
of  all  the  mines  and  minerals  with  a  liberty  of  entry  to  view  the  work- 
ings, and  a  reserved  rent  in  the  form  of  one  fifth  part  of  the  mineral  in 
an  improved  state  and  shape  very  different  from  its  condition  when  first 
detached  from  the  mine.  If  the  reserved  mineral  is  to  be  regarded  as 
an  exception  from  the  demised  premises,  then  there  is  no  reason  why  it 
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should  not  be  as  much  exempted  from  rateability  as  the  part  demised. 
But  it  is  not  an  exception.  An  exception  is  always  of  something  in 
esse  at  the  time  of  the  demise,  and  the  thing  excepted  never  passes  out 
of  the  lessor;  "  semper  cum  eo  est,  et  semper  fuit  ;*'  Go.  Lit.  47  a,  Shep- 
pard's  Touchstone,  77,  78.  vBut  here  the  mineral  rendered  has  under- 
gone an  expensive  process  in  the  hands  of  the  lessee,  which  has  altered 
its  form,  value,  and,  to  a  certain  degree,  its  character.  In  that  form  it 
never  existed  in,  and  therefore  never  was  excepted  by,  the  lessor.  If 
the  mineral  to  be  rendered  were  really  excepted,  the  lessor  would  have 
an  implied  right  to  enter  and  take  it  when  properly  dressed  ;  19  Yin* 
Ab.  132,  Re9ervation^  (U),  pi.  6 ;  whereas  the  parties  have  clearly  con- 
templated only  a  right  of  entry  to  view  the  mines.  A  lease  of  a  coal 
mine,  excepting  the  profits ;  or  a  lease  of  twenty  acres  excepting  one 
acre,  not  showing  which  ;  are  mentioned  as  void  exceptions  by  Sheppard, 
p.  79,  and  are,  on  principle,  not  unlike  the  present  case,  if  it  is  to  be 
treated  as  one  of  exception.  The  cases,  which  will  be  referred  to  on  the 
other  side,  are  distinguishable.  Rex  v.  The  Bishop  of  Rochester^  12 
East,  353,  was  no  decision  on  this  point,  for  there  no  ore  had  been 
raised.  In  Rex  v.  Pomfret^  5  M.  &  S.  139,  the  metal,  rendered  by  the 
lessee,  was  produced  '^  by  a  laborious  and  expensive  process*'  from  the 
natural  ore.  and  was  therefore  held  not  rateable  in  the  hands  of  the  land* 
lord.  In  Kex  v.  St.  Austell^  5  B.  &  Aid.  693,  there  was  no  absolute 
demise  of  the  mine,  but  only  a  grant  of  a  liberty  to  dig  and  search  for 
tin  ore.  Rex  v.  Tremayne^  4  B.  &  Ad.  162,  is  m  favour  of  the  exemp- 
tion of  the  landlord,  though  the  ore  was  commuted  for  a  certain  sum  per 
ton.  In  Regina  v.  Oreaee^  11  A.  k  E.  677,  the  toll  tin,  there  held  sub- 
ject  to  a  rate,  is  not  stated  to  have  been  at  all  altered  in  its  character 
or  to  have  undergone  any  expensive  process,  but  to  have  been  rendered 
SB  **  one  tenth  part  of  the  tin  gained." 

OreseweU  and  Ingham  contra.  The  Court  is  bound  by  the  cases  cited 
in  Regina  v.  Oretue^  and  there  confirmed.  This  case  is  not  distinguish- 
able. The  ore  undergoes  the  same  process  that  it  did  in  Rex  v.  St. 
AuetelL  Nothing  is  abided  to  it,  or  mixed  with  it ;  nor  is  it  smelted,  or 
reduced  to  any  other  state  than  that  of  ore.  The  passage,  cited  from 
Co.  Lit.  47  a,  to  show  that  this  is  not  an  exception,  was  relied  on  by 
Lord  Ellbkborouoh  in  Rex  v.  Pomfret,  to  prove  an  opposite  proposition. 
It  is  not  the  less  an  exception  of  part  of  the  mineral  because  all  the  rest 
is  not  taken  ;  nor  is  the  owner  less  a  rateable  occupier  of  the  ore  because 
he  cannot  enter  to  take  it  before  it  is  separated,  or  bring  an  action  of 
trespass  for  breaking  and  entering  his  land  or  his  mine.  According  to 
the  argument  on  the  other  side  tne  exception  is  void,  and  the  duke  is 
entitled  to  nothing  at  all  from  his  lessee.  But  there  is  no  objection,  in 
point  of  law,  to  a  reservation  of  part  of  the  ore  of  a  demised  mine  ;  and 
the  reservation  gives  to  the  lessor  such  an  interest  in  the  specific  produce 
of  the  land  as  makes  a  rateable  occupier  of  a  tenement  according  to  ad- 
judged cases.     [The  argument  was  then  stopped  by  the  Court.] 

Lord  Dbnman,  C.  J.     We  are  all  of  opinion  that  the  Duke  of  Cleve- 
land is  a  rateable  occupier  within  the  statute  43  Eliz.  c.  2. 
8.  Order  of  sessions  quashed,  and  rate  to  be 

amended. 
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The  QUEEN  v.  The  Inhabitants  of  PRESTON.— p.  822. 

A  pauper,  bom  in  England  of  Irish  parents  who  have  no  settiement  in  England,  acquires 
a  birth  settlement  there,  to  which  he  and  his  family  niay  be  removed  after  his  emanci- 
pation.    Stat.  8  &  4  W.  4,  o.  40,  does  not  affect  such  right  of  settlement 

On  appeal  against  an  order  for  the  removal  of  Ann  Minto,  the  wife 
of  Daniel  Minto,  and  their  three  children,  from  the  township  of  Great 
Bolton  in  the  Borough  of  Bolton,  Lancashire,  to  the  township  of  Preston 
in  the  same  county,  the  sessions  confirmed  the  order  subject  to  a  special 
case.  The  removal  was  made  on  the  ground  that  Daniel  Minto  had  a 
birth  settlement  in  Preston.  He  was  born  in  the  township  of  Preston 
of  Irish  parents,  who  were  both  resident  there  at  the  time  of  his  birth, 
and  for  some  years  afterwards  ;  but  they  subsequently  removed  to  Man* 
Chester  where  they  continued  to  dwell.  Neither  of  them  ever  had  a  set- 
tlement in  England.  Daniel  Minto  married  the  pauper  Ann  Minto  at 
Manchester  in  1832,  and  the  children,  removed  under  the  order  appealed 
against,  were  their  legitimate  children.  For  some  time  after  his  mar- 
riage he  continued  to  reside  in  Manchester  with  his  wife,  apart  from  his 
parents.  He  then  quitted  Manchester  with  his  wife  and  family,  and 
went  to  reside  in  Great  Bolton,  where  they  lived  together  until  four 
months  before  the  order  of  removal,  when  he  absconded,  leaving  his  wife 
and  family  chargeable  to  Great  Bolton.  Upon  this  state  of  facts  the 
court  decided  to  at  D.  Minto  had  a  birth  settlement  in  Preston ;  and 
confirmed  the  order.  If  the  Sessions  were  right  in  that  decision,  their 
order  was  to  be  confirmed ;  if  not,  their  order,  as  well  as  the  original 
order,  to  be  quashed. 

Bere  and  Worthy^  in  support  of  the  order  of  sessions.  The  cases 
decided  upon  the  construction  of  stat.  59  G.  3,  c.  12,  are  applicable  to 
th^  latest  act  on  the  subject,  3  &  4  W.  4,  c.  40,  for  the  removal  of  poor 
persons  born  in  Ireland,  &c.,  and  chargeable  to  parishes  in  England, 
continued  and  amended  by  stats.  7  W.  4  &  1  Vict.  c.  10,  and  3  &  4 
Vict.  c.  27.  Rex  v.  Ghreat  Clactonj  8  B.  &  Aid.  410,  shows  that  neither 
statute  takes  effect  when  the  pauper  himself  is  not  removable  to  Ireland. 
Here  the  pauper's  husband  was  emancipated,  and  formed  no  part  of  his 
parents'  family.  Subject  to  the  rule  that  wives  and  unemancipated  chil- 
dren are  to  be  removed  with  the  head  of  the  family,  the  children  of  Irish 
parents,  born  in  this  country,  are  settled  at  their  place  of  birth.  This 
rule  reconciles  Rex  v.  Great  Olactan^  Rex  v.  Cottingham^  7  B.  &  G.  615, 
Rex  V.  BenneUj  2  B.  &  Ad.  712,  Rex  v.  Leeds,  4  B.  &  Aid.  498,  Rex 
V.  Whitehaven,  6  B.  &  Aid.  720,  and  Rex  v.  Mile  End  Old  Town,  4:  k. 
k  E.  196. 

Cowling,  contrdr.  The  effect  of  the  statute  is  to  prevent  such  children 
of  an  Irishman,  as  have  ^'  not  gained  a  settlement  in  England,"  from 
having  a  birth  settlement.  They  therefore  remain  casual  poor,  like 
their  parent,  unless  the  maiden  settlement  of  their  mother  can  be  found; 
Rex  V.  Cottingham.  Rex  v.  Mile  End  Old  Town,  is  in  point,  and  the 
judgment  of  the  court  there  (p.  203)  is  an  authority  for  the  general  rule 
that  "  birth,  in  such  a  case,  gives  no  settlement."  Neither  Rex  v.  Clac- 
ton,  nor  Rex  v.  Whitehaven,  were  much  discussed ;  and  the  latter  case 
was  not  regarded  as  an  authority  in  Rex  v.  Mile  Old  End  Town, 

Lord  Dbnman,  C.  J.  Rex  v.  Ureat  Clacton  is  in  point ;  and  Rex  v.  Mile 
End  Old  Town  is  not  opposed  to  that  case.  The  order  must  be  confirmed. 

LiTTLEDALE,  WiLLiAMS,  and  CoLBRiDGB,  Js.,  coucurrcd. 

S.  Order  of  sessions  confirmed. 
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The  QXTEEN  against  The  Inhabitants  of  St.  MABT  ABBOT'S, 
KENSINGTON.— p.  824. 

A  company,  incorporated  by  statute  (2  &  8  W.  4,  o.  ox.),  had  power  to  purchase  land  for 
the  purpose  of  a  cemetery,  to  make  yaults  and  catacombs  in  it,  and  to  sell,  in  perpe- 
tuity or  for  a  term,  the  exdusiYe  right  of  burial  therein,  subject  to  the  rules  and 
regulations  of  the  company,  and  to  payment  of  burial  fees  to  them.  They  were 
bound  to  keep  the  buildings,  external  waUs,  and  eyery  part  of  the  cemetery  in  repair. 

Heid^  that  the  company  were  liable  to  be  rated  to  the  relief  of  the  poor  as  occupiers  of 
the  whole  cemetery,  though  they  had,  in  fact,  sold  in  perpetuity  the  exdusiTe  right  of 
burial  in  the  vaults,  catacombs,  &c.,  made  by  them ;  had  ceased  to  exercise  any  act  of 
ownership  over  them  after  the  sale ;  and  had  delivered  the  keys  to  the  purchasers. 

Held  also,  that  the  profits,  arising  from  such  sales,  ought  to  be  included  in  the  rateable 
value  of  the  cemetery. 

On  appeal  against  a  rate,  made  in  pursuance  of  stats.  17  G.  8,  c.  64, 
and  7  G.  4,  c.  cxiii.  (local  and  personal,  public),  upon  the  General  Ceme- 
tery Company,  for  the  relief  of  the  poor  of  the  parish  of  St.  Mary  Ab- 
bot's, Kensington,  in  the  county  of  Middlesex,  as  occupiers  of  ^^  lands 
and  buildings''  at  Kensall  Green,  in  the  said  parish,  laying  the  rateable 
value  at  2000Z.,  the  sessions  amended  the  rate  by  reducing  the  value 
to  4441.  18«.,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

The  General  Cemetery  Company  are  incorporated  by  stat.  2  &  3  W. 
4,  c.  ex.  (local  and  personal,  pubhc,)  by  which  they  are  empowered  to 
purchase  land,  and  to  lay  out  and  enclose  a  cemetery,  to  erect  a  chapel 
for  the  reception  of  the  dead  before  interment  and  for  the  pur- 
pose of  performing  the  burial  service  according  to  the  rites  of  the 
established  church,  and  also  such  porches,  colonnades,  catacombs, 
vaults  for  private  and  public  burials,  and  other  buildings  for  such  pur- 
poses as  they  may  think  proper.  The  capital  requisite  is  directed  to  be 
raised  by  the  issue  of  transferable  shares,  and  the  profits  at  certain  peri- 
ods are  to  be  divided  among  the  shareholders.  By  sect.  43  the  company 
are  authorized,  from  time  to  time,  to  sell  and  dispose  of,  to  any  persons 
who  may  be  willing  to  purchase  the  same,  and  at  such  prices  or  sums, 
and  under  such  regulations,  restrictions,  and  conditions  as  the  company 
shall  think  proper  to  require,  the  exclusive  right  of  interment  either  in  per- 
petuity or  for  a  limited  period  in  any  of  the  vaults,  catacombs,  &c.,  and 
places  of  burial  so  erected  or  made  by  the  company ;  and  also  the  right 
and  privilege  of  making  any  family  or  other  vault,  catacomb,  &c.,  or 
place  of  burial,  with  the  exclusive  right  of  interment  therein,  either  in 
perpetuity  or  for  a  limited  period ;  and  also  the  right  or  privilege  of  sin- 
gle interment  in  any  of  the  vaults,  &;c.,  constructed  b^  the  company,  or 
in  the  open  ^ound  of  the  cemetery ;  and  also  of  erecting  any  monument 
or  cenotaph  m  the  cemetery,  or  any  tablet,  inscription,  &;c.,  on  the  walls  of 
the  chapel  or  other  place  appropriated  for  their  reception ;  and  of  placing 
any  mve  stone,  slab,  &c.,  upon  any  grave  in  the  cemetery.  By  sect. 
45,  the  conveyance  of  the  exclusive  right  of  burial  in  all  such  vaults,  &;c., 
and  of  the  right  of  erecting  family  vaults,  &;c.,  with  the  exclusive  right 
of  burial  therein,  in  perpetuity  or  for  a  limited  period,  and  of  erecting 
monuments  or  cenotaphs,  shall  be  under  the  common  seal  of  the  said 
company.  A*form  of  conveyance  is  given  by  sect.  45  of  the  act,  and  it 
is  declared,  ^'  that  every  such  conveyance  so  made  shall  be  good  and 
sufficient  both  at  law  and  in  equity,  without  words  of  inheritance,  limita- 
tion, or  representation,  to  vest  the  exclusive  right  of  burial  or  interment 
in  the  catacomb  or  vault  described  therein,  or  to  be  erected  or  made  in 
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pursuance  thereof,  in  the  person  or  persons  ^purchasing  the  same,  and  his 
or  their  personal  representatiyes,  legatees,  or  assigns  in  perpetuity,  or 
for  the  period  agreed  upon,  without  any  faculty  whatever,  subject  to  the 
payment  of  such  fees  as  may  be,  by  the  rules  and  regulations  of  the  said 
company,  from  time  to  time  payable  upon  the  interment  of  any  corpse  in 
such  yault  or  cemetery,  and  subject  also  to  such  rules,  orders,  and  regu- 
lations as  shall,  from  time  to  time,  be  made  by  the  said  company  for, 
the  better  regulation  of  the  said  cemetery,  and  the  yaults  and  catacombB 
thereof."  By  sect.  44,  the  company  is  bound  to  keep  the  cemetery, 
chapel,  and  seyeral  buildings  therein,  the  external  walls  and  fences,  and 
all  other  parts  of  the  same,  in  complete  repair. 

Under  this  act  the  company  purchased  land,  and  erected  the  buildings 
for  which  they  are  rated.  They  prepared  the  greater  portion  of  the 
ground  for  the  purposes  of  a  cemetery,  in  which  interments  take  place  as 
in  common  burial  grounds.  They  also  made  catacombs  and  vaults,  which 
are  wholly  unproductive  until  disposed  of  under  the  act;  bat  many  are 
annually  disposed  of  in  perpetuity,  according  to  the  form  of  conveyance 
given  by  the  statute,  and  for  the  uses  therein  set  forth.  Certain  por- 
tions of  the  ground  have  also  been  annually  disposed  of,  by  the  statuta- 
ble conveyance,  for  family  graves.  The  purchasers  of  the  vaults  have 
had  the  keys  delivered  to  them,  after  closing  them  up  as  directed  by 
sect.  43 ;  and  have  done  all  requisite  repairs,  the  company  never  exer- 
cising any  act  of  ownership  in  respect  of  them  after  such  sales ;  but,  at 
each  subsequent  interment  in  the  family  vaults  thus  sold,  they  charge 
various  fees  for  the  services  of  the  minister,  clerk,  sexton,  &c. 

The  rate  in  question  was  founded  upon  the  principle  that  the  company 
were  liable  to  be  rated  for  the  produce  of  the  ground  so  sold  or  disposed 
of  for  family  graves,  and  for  the  catacombs  and  vaults  so  sold  or  disposed 
of  during  each  year  for  the  purpose  of  burial,  after  deducting  therefrom 
all  the  expense  of  building  the  catacombs  and  vaults,  and  aJl  other  ex- 
penses attendant  on  preparing  them  for  use ;  uid  also  to  be  rated  upon  all 
the  fees  paid  for  the  services  of  the  clergyman,  clerk,  sexton,  &c.  (de- 
ducting therefrom  the  stipends  paid  by  the  company  to  them,  and  all 
other  necessary  expenses  upon  such  interments) ;  and  likewise  upon  all 
fees  due  on  common  interments  where  no  rights  in  perpetuity  or  for  a 
term  had  been  granted ;  and  upon  the  herbage  growing  in  the  cemetery. 
The  appellants  contended  that  the  company  were  not  rateable  in  respect 
of  the  produce  of  the  family  graves,  catacombs,  &c.,  so  sold  or  disposed 
of  during  each  year ;  but  only  upon  the  fees  paid  upon  all  burials  therein, 
and  upon  common  interments  (deducting  the  aforesaid  stipends  and 
necessary  expenses),  in  addition  to  the  herbage  as  before  mentioned.  If 
the  Court  should  be  of  opinion  that  the  company  were  rateable  for  the 
sums  received  by  them  in  respect  of  the  sales  for  family  graves,  cata- 
combs, and  vaults,  then  the  original  rate  was  to  be  confirmed.  Bat,  if 
the  Court  should  be  of  opinion  that  the  company  were  only  rateable  in 
respect  of  the  fees  and  herbage,  then  the  rate  was  to  stand,  as  reduced 
by  the  quarter  sessions,  at  444^  188. 

Sir  W.  W.  FoUetty  0.  Ciark^  and  ffodgesy  in  support  of  the  order  of 
sessions.  The  company  admit  their  liabiUty  in  respect  of  so  much  of  the 
cemetery  as  remains  in  their  possession,  but  they  deny  it  in  respect  of 
tiiose  portions  which  they  have  permanently  sold.  The  vaults  and  cata- 
combs are  unproductive  till  sold,  and,  when  sold,  they  cease  to  belong  to 
company.     By  the  sale  an  exclusive  right  of  interment  passes ;  and 
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as  the  land  can  only  be  used  for  interment  (2  &  8  W.  4,  0.  ex.  sect.  26), 
the  sale  is  equivalent  to  a  conyeyance  of  the  land  itself,  for  as  Lord  Ten- 
TBRDBN,  G.  J.,  observes  in  Buzzard  v.  Capel^  8  B.  &  C.  141,  150,  "  It 
18  difficult  to  understand  how  the  exclusive  use  could  be  demised,  and  the 
land  not."  To  make  the  purchase  m(»iey  of  the  vaults  the  criterion  of 
rateable  value  is,  in  effect,  to  rate  the  capital  of  the  company,  and  not 
the  annual  profits  of  the  land  in  their  possession.  Sect.  49  shows  that 
the  company  is  not  in  possession ;  for  it  provides  for  '^  resumption  of 
possession,'*  upon  a  breach  of  the  rules  of  the  company.  [Lord  Den- 
KAN,  C.  J.  Does  the  act  compel  the  grantee  of  the  catacomb  to  repair  ?] 
Sect.  43  requires  him  to  "  close  the  entrance  of  the  catacomb,"  and  sect. 
45  to  conform  to  all  the  regulations  of  the  company.  The  case  finds 
that  the  grantees  of  the  vaults  have  kept  the  keys  and  done  the  repairs ; 
and  that  the  company  have  never  exercised  any  act  of  ownership  over 
them.  It  is  true  that  the  walls,  fences,  and  buildings  in  the  cemetery 
are  to  be  repaired  by  the  company,  but  no  such  obligation  is  imposed  as 
to  the  private  vaults,  &c.  It  is  not  necessary  to  contend  here  that  the 
purchasers  are  liable  to  be  rated  for  the  vaults.  It  is  enough  to  shov 
that  the  company  are  not.  But  if  the  interest  of  each  grantee  be  con- 
sidered to  be  an  easement  only,  yet  the  easement  may  be  one  of  such  a 
nature  as  to  make  him  an  occupier,  and,  consequently,  to  divest  the  com«> 
pany  of  the  occupation.  Thus,  Rex  v.  Chelsea  Water  Works  Company ^ 
5  B.  &  Ad.  156,  shows  that  the  exclusive  use  of  land  by  the  pipes  of  a 
water  company  may  constitute  a  rateable  occupation.  So  the  use  of  a 
wagon  way.  Rex  v.  Bell^  7  T.  B.  698.  Here,  however,  the  effect  of 
the  sale  is  to  convey  all  the  profits  of  the  land^  which  is  equivalent  to  a 
Mle  of  the  land  itself. 

Cresuwell  and  Prendergastydonixk.  The  grants  under  sect.  45  convey 
no  land,  but  only  a  permanent  easement  for  a  certain  purpose.  By  sect. 
4  the  company  may  sell  land  not  used  for  the  purposes  of  the  act ;  but 
sect.  5  distbctly  prohibits  the  sale  of  any  land  '^  consecrated  and  set 
apart  for  burial,"  and  sect.  6  and  7  only  apply  to  the  sales  thereinbefore 
authorised.  The  company  continue  to  be  the  substantial  occupiers  of  the 
whole  cemetery.  The  repairs  of  the  whole  are  cast  upon  them,  whatever 
they  may  choose  to  stipulate,  and  though  the  grantees  may  have,  in  fact, 
done  them.  They  have  a  paramount  control  over  the  whole,  and  the  act 
only  puts  the  purchasers  in  the  condition  of  the  owners  of  faculty  vaults 
in  a  parish  church-yard.  The  parson  occupies  the  church  and  church^ 
yard,  though  there  may  be  family  graves  in  them,  and  vaults  with  ex- 
clusive right  of  burial,  or  leaden  coffins,(a)  which  must,  in  effect,  be  exclu- 
gire.  The  grantees  have  a  metre  easement.  Bryan  v.  Whistler^  8  B.  & 
C.  288.  ^^  In  order  to  constitute  a  rateable  occupier,  it  is  necessary  not 
only  that  the  person  should  have  possession,  but  he  should  have  such  a 
control  and  dominion  over  the  subject  as  implies  freedom  from  any  para- 
mount occupation,  or  direct  interference  by  a  superior,"  &c.,  1  Nol.  P. 
L.,  175,  176,  4th  ed.  Here  all  the  cemetery  is  subject  to  the  regulation 
and  control  of  the  company,  who  receive  fees  upon  every  interment.  The 
enclosure  of  the  vault  for  the  grantee  is  for  the  benefit  of  the  company, 
and  is  therefore  enforced  by  a  penalty  (sect.  43),  which  is,  in  part,  to  be 
received  by  the  company  (sect.  106).  They  are  as  much  in  the  posses- 
sion of  the  cemetery  and  all  its  vaults,  as  the  trustees  of  a  chapel  are 
in  possession  of  the  pews  which  are  let  out.  Rex  v.  Agar^  14  East,  256. 
(a)  See  Rtx  y.  CoUridg^,  2  ?.  &  Aid.  806. 
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[Williams,  J.  That  case  is  stronger;  for  the  trustees  there  got  no 
personal  profit  by  the  chapel.]  So  the  owner  of  a  house  may  let  out  the 
rooms  in  it,  either  at  rents  or  for  gross  sums,  yet  he  continues  rateable 
for  the  whole,  and  the  lodger  is  never  rated.  Then  it  is  objected  that  no 
annual  profit  is  derived  from  the  cemetery ;  but  this  is  not  material.  The 
profit  may  be  casual,  and  incapable  of  renewal,  as  in  the  case  of  coal 
mines,  quarries,  lot  and  cope,  ac. ;  or  it  may  arise  at  irregular  perioda 
and  at  longer  intervals,  as  in  the  case  of  saleable  underwoods,  or  of 
leases  of  land  upon  payment  of  fiines  or  variable  rents.  A  tenant  of  the 
cemetery  would  calculate  the  average  annual  amount  of  sales  and  all 
other  profits,  and  would  give  a  rent  in  proportion  to  such  estimate. 

Lord  Dbnman,  G.  J.  The  company  are  occupiers  of  the  whole  pre- 
mises. The  cemetery  is  under  their  control  and  superintendence,  and,  by 
sect.  44,  they  are  bound  to  keep  the  whole  in  repair.  They  must  be 
assessed  upon  the  whole  of  their  profits. 

LiTTLBDALB,  J.  The  act  gives  the  company  power  to  constmct 
vaults  and  catacombs,  which  they  may  afterwards  convey  in  perpetuity 
or  otherwise.  This  power  of  disposing  of  the  right  of  burial  m  per- 
petuity makes  no  difierence  in  principle :  they  are  still  the  occupiers  of 
the  whole  cemetery.  It  does  not  appear  that  the  owners  of  the  vaults 
have  the  keys  of  the  outer  enclosure,  thouch  the  company  deliver  them 
the  keys  of  the  vaults.  The  purchasers  have  nothing  but  a  right  to 
certain  mode  of  enjoying  portions  of  the  land,  from  which  the  company 
derive  a  profit. 

Williams,  J.  No  doubt  the  company  are  in  the  occupation  of  the 
whole  cemetery.  They  have  the  regulation  and  the  repair  of  it,  and  the 
general  superintendence  over  it.  They  have  the  control  of  the  external 
entrance.  We  lately  had  occasion  to  consider  the  principles  on  which 
persons  are  rateable  as  occupiers  of  land,  in  Rex  v.  The  Mayor j  ^c,  of 
Yorky  6  A.  &  E.  419,  but  this  is  a  much  stronger  case  of  occupation. 
It  is  a  fallacy  to  treat  the  conveyance  here  as  a  sale  of  the  land.  The 
company  have  no  power  to  sell  any  but  the  surplus  land  not  used  for  the 
cemetery.  By  the  grant  they  only  part  with  the  exclusive  right  of  se* 
pulture. 

CoLBRiDGB,  J.  If  the  company  are  in  the  occupation  of  the  whole 
cemetery,  there  is  no  difficulty ;  for  it  is  unnecessary  that  there  should 
be  annual  profits.  Some  facts  stated  in  the  case  look  like  an  occupation 
by  the  purchasers;  but  they  are  explained  by  reference  to  the- statute. 
Sect.  4  gives  the  company  a  limited  power  of  sale,  and  sect.  7  must  be 
construed  in  conformity  with  that  provision.  The  land  appropriated  for 
interment  cannot  be  sold.  The  sales  therefore,  made  under  sect.  43, 
convey  only  a  peculiar  easement,  and  do  not  deprive  the  company  of  the 
general  occupation  of  the  whole. 

S.  Order  of  sessions  quashed. 
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Indictment,  found  9th  January,  1889, 
for  an  assault :  plea,  that  the  prosecutor 
had  complained  of  the  same  assault  to 
two  justices,  who  deemed  ii  not  to  ^ 
proved,  and  thereupon  dismissed  the  oom- 
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forikwUh,  under  aUt.  9  Q.  4,  c.  81,  s.  27. 
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such  certificate  in  manner  and  form,  9lc, 
Special  verdiot,  finding  a  hearing  and  dis- 
missal of  the  complaint,  29th  November, 
1888,  and  certificate  obtained  29th  Jan- 
uary, 1889. 


ffdd,  by  Lord  Dbnmam,  C.  J.,  and 
temble  per  Williams,  J.,  dubitante  Colb- 
BiooB,  J.,  that  the  replication  put  in  isaae 
the  fact  of  the  certificate  having  been  ob- 
tained forthwith. 

Held  also  that,  such  a  dismissal  not 
being  equivalent  to  an  acquittal  at  com- 
mon law,  and  not  constituting  a  defence, 
except  under  the  statute,  the  certificate 
pleaded  must  appear  to  have  been  ob- 
tained forthwith. 

And  that  the  oertificate  in  this  case  was 
not  obtained  forthwith,  Regina  v.  i2o6tii- 
9on,  672. 
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IV.  Negligence  by ; 

If  an  attorney,  conducting  a  suit,  oom- 
mits  an  act  of  negligence  by  which  all 
the  previous  st^s  become  useless  in  the 
result,  he  cannot  recover  for  any  part  of 
the  business  done. 

Whether  or  not,  in  such  a  case,  the 
work  became  wholly  useless  by  the  plain- 
tiff's fault,  is  a  question  for  the  jnry. 

Such  failure  of  the  work  is  a  deftnee 
admissible  on  non  assumpot,  in  an  action 
upon  the  attomey's  bUl.  Braeey  v.  Cor- 
tar,  878. 

See  also  877,  n.  Pos^  V. 
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In  assumpsit  on  an  attorney's  bill, 
q%utr€,  whether  defendant*  under  the  plea 
of  non  assumpsit,  may  prove  thai  the 
business  done  beoame  ultimately  neeleas 
through  plaintiff's  negligence.  S^me»  t. 
N^tper,  877,  n. 
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AWARD. 

L  Bnlurfement  of  time,  767.     Port,  HI. 

n.  WuTer  of  objeotiona,  767.     Post,  HI. 

ni.  Umpire :  hie  datiea. 

Where  matters  in  difference  are  relbrred 
to  arbitrators,  and,  if  they  disagree,  to  an 
umpire,  and  the  arbitrators,  after  hearing 
witnesses,  disagree,  the  umpire  most  re- 
hear the  witnesses.  If  he  omits  doing 
so,  and  makes  his  award  on  the  evidence 
taken  down  by  the  arbitrators,  the  award 
will  be  set  aside. 

The  objection  to  such  proceeding  by 
the  umpire  may  be  waived ;  but,  to  pre- 
vent the  awai^  being  set  aside,  clear 
proof  must  be  given  of  the  waiver. 

Semble,  per  Lord  Dbnman,  C.  J.,  that 
the  clause  in  stat  8  &  4  W.  4,  c.  42,  s.  89, 
enabling  the  Court  or  a  judge  to  enlarge 
the  time  for  making  an  award,  applies 
generally,  and  not  merely  to  the  case  in 
whieh  parties  have  attempted  to  revoke 
the  artiitmtiv's  authority.  In  rt  Salkeld 
md  Sifter,  7%1. 


BAIL. 

Qce  of  witnesa,  65. 
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BAILIFF. 
▲sthority«eaeoeptt«Mler,117.    Distbms, 
1.5. 

BANKING  OOBIPANY. 
L  Liability  of  former  members. 

Beld  by  the  Court  of  Exchequer  Cham- 
ber ou  writ  of  error,  that  where  judg- 
i»ent  has  been  obtained  against  the  public 
officer  of  a  banking  company,  sued  on 
tbeir  behalf,  under  stat  7  O.  4,  o.  46, 
sects.  9,  12, 18,  the  proper  mode  of  pro- 
eeeding  to  execution  against  a  partner, 
not  being  such  officer,  is  by  scire  facias, 
not  suggestion. 

And  where,  by  leave  of  the  court  of  B. 
R.,  after  judgment  against  the  public 
officer,  a  suggestion  plMod  on  the  record 
that  A.  and  B.  were  partners  in  the  com- 
pany, and  an  award  of  execution  had 
been  thereupon  entered  against  A.  and 
B..  the  court  ef  enrer  set  aside  the  award 
ai  execution. 

The  writ  of  error  prayed  that  ih^Jti^- 
mefU  and  award  of  execution  might  be 
reversed,  annulled,  &e.  The  court  re- 
wened  it  as  to  the  award  of  exeoutlon, 
nffirming  the  rest  Rantford  v.  Botan- 
qu£tt  S12. 

n.   Set  fa.  against  former  membert :  evi- 
dence of  continuing  member,  802. 

Under  stot  7  0.  4,  o.  46,  s.  18,  a  party 
■M>ving  for  a  scire  facias  in  order  to  have 
czeentien  agriuff^  former  members  of  a 
banking  eompaay,  on  a  judgment  against 


the  regtstered  officer,  must  show  that  he 
has  made  substantial  and  bon4  fide  en- 
deavours to  obtain  an  available  execution 
against  the  present  members. 

The  Court  will  decide,  on  the  motion, 
whether  sufficient  diligence  has  been  used 
in  the  particular  >ase. 

But,  where  the  plaintiff  had  only  sued 
a  registered  officer  of  the  banking  com- 
pany, who  suffered  judgment  by  default, 
and  execution  had  thereupon  issued,  to 
which  nulla  bona  was  returned;  and  it 
appeared  that  the  banking  company  had 
stopped  payment,  that  several  executions 
had  issued  against  the  registered  officers, 
and  thirty  of  the  membws  had  become 
bankrupt,  and  plaintiff  deposed  that  there 
were  not,  to  his  knowled^,  goods  of  any 
of  the  present  members  on  which  a  levy 
eonld  be  made;  and  that  he  had  used 
every  means  in  his  power  to  gain  informa- 
tion as  to  their  present  solvency,  and  be- 
lieved that  execution  against  then  would 
be  ineffectual ;  but  it  was  sworn,  on  the 
other  side  (on  information  and  belief), 
that  there  were  then  181  members  of  the 
copartnership,  and  that  several  of  them 
(among  whom  were  sixteen  mentioned  by 
name)  were  Ailly  solvent,  and  the  com- 
pany had  assets : — 

Held  that  sufficient  groand  waa  not 
shown  for  a  scire  facias  against  fonner 
membera.    Eardky  v.  Law,  802. 

BANRBUPT. 

Avoidance  of  warrants  of  attorney,  685. 
TiMB,  II.  2. 

BASTABD. 
p.  798.    Poor,  XVII. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

L  Nature  and  descriptaoa. 

1.  Drawn  on  directors  of  a  company. 
Declaration  on  a  bill  of  exohaage  made 

by  A.,  directed  to  B.,  C,  D.,  and  £.,  and 
aooepted  by  them.  Pleas,  1.  That  A.  did 
not  make  <he  bill  in  manner  and  form,  &c. 

2.  That  B.,  C,  D.,  and  E.  did  not  acoept 
in  mamer  and  form,  &c.    Issues  thereon. 

The  bill,  produced  at  the  trial,  was 
drawn  upon  the  directors  of  the  I.  S. 
company,  a^d  accepted  **for  the  com- 
pany" by  B.,  C,  and  D.,  signing  as 
"directors."  E.  signed  his  name  with 
theirs  as  "manager."  All  three  were 
shareholders,  but  B.,  C,  and  D.  only 
were  directors.  The  jury  found  that  E., 
as  manager,  was  not  an  acceptor  of  the 
bill.  It  was  not  put  to  them  to  say 
whether  or  not  B.,  C,  and  D.  had  au- 
thority to  bind  the  company  by  aocept- 
anoes.  Verdict  for  plaintiffa.  On  notion 
to  eater  a  nonsuit, 

Htid  that  £.  was  not,  in  point  of  Uw, 
liable  as  an  acceptor,  either  by  his  baring 
actually  signed  his  name  with  thiiaa  of  B., 
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C,  and  D.,  or  by  th«ir  hsring  acoepted 
the  bill  as  cUreotors,  and  his  being  a  mem- 
ber of  the  company;  and  that  plaintiff 
had  failed  on  both  issues. 

Nonsuit  entered.  BuU  ▼.  Morrell,  745. 
2.  Drawn  on  blank  aoeeptanoe,  768.   Post, 

II.  1. 

n.  Drawing. 

1.  Time  by  relation. 

The  die  of  a  bill  of  exchange  stamp  was 
discontinued,  by  order  made  under  stat.  8 
&  4  W.  4,  0.  97,  8. 16,  after  a  certain  day. 
Before  that  day  an  acceptance  was  giTen 
in  blank,  on  paper  stamped  with  the  die ; 
after  that  day,  the  bill  was  drawn,  on  the 
same  paper  without  a  f^sh  stamp. 

Held^  that  the  biU  could  not  be  con- 
sidered as  existing,  by  relation,  from  the 
time  of  acceptance ;  and  therefore  that  it 
was  not  properly  stamped.  Abraham$  t. 
Skinner,  768. 

2.  Stamp,  768.    Ant^,  1. 
m.  Acceptance. 

1.  Authority  of  directors,  746.  Ant^,  1. 1. 

2.  Signature  not  as  acceptor,  746.     Ant^, 
I.  1. 

8.  Blank,  effect  as  to  existence  of  bill, 
768.    Ant^  II.  1. 

lY.  Endorsement. 

1.  To  agent 

Endorsee  against  acceptor  of  a  biU  of 
exchange  drawn  by  F.,  and  by  him  en- 
dorsed to  plaintiff.  Plea,  that  F.  en- 
dorsed it  in  blank,  and  delivered  it  to 
plaintiff  as  the  agent  of  one  R.,  to  whom 
F.  was  indebtod,  for  the  purpose  and  on 
the  terms  that  plaintiff  should  deliTer  it 
to  B.  on  account  of  the  debt ;  that  plain- 
tiff received  it  as  such  agent  only,  and 
for  such  purpose,  &c.,  and  without  con- 
sideration ;  that  plaintiff  detained  the  bill 
in  breach  of  his  duty  and  in  ftraud  of  B-i 
who  claimed  the  biU,  dissented  from  the 
action,  and  required  defendant  not  to  pay 
the  amount  to  plaintiff: 

Held  after  verdict,  that  as  the  plea 
showed  no  deliyery  to  plaintiff  as  en- 
dortee,  it  amounted  to  a  constructive  de- 
nial of  the  endorsement  to  him,  and  was 
therefore  good  in  substance,  though  bad 
on  special  demurrer*  Adam$  v.  Jonet, 
465. 

2.  Special,  and  blank,  456.    Ant^,  1. 
y.  Pleading. 

1. 'Constructive    denial  of   endorsement, 

465.    Antfe,  IV.  1. 
2.  Misdescription :  denial  of  drawing  and 

acceptance  mode  et  fonn&,  745.    Ant^, 

L  1. 

VI.  L  0.  U. 

An  1. 0.  U.  is  Bufiioient  prim&  facie  evi- 
dence in  an  action  for  money  lent,  though 
it  be  not  addressed,  and  no  proof  be  given 
that  U.  means  the  plaintiff,  except  his 
mvducing   the   document      Dougku  v. 


p.  822. 


6IBTH  SETTLEMENT. 
Poor,  XL 


BOND. 
Assignment     Insolveni^  of  obligee^  586. 
Imsoltutt,  DLL 

BURGESS  LIST, 
p.  460.    Statuts,  LL  1. 

BURIAu 
I.  Obligation  on  whom,  778.    PooB,  VII.  1. 
n.  Cemetery,  824.    Poob,  VIIL  6. 


Railway,  497. 


CALLS. 

PUA,  L 


CANAL, 
p.  622.    Stohb, 

CASE. 
General  issue. 

Declaration,  alleging  that  defendant 
was  possessed  of  a  wagon  and  hones, 
which  were  under  the  care  of  defend- 
ant's servant,  and  the  servant  was  driving 
them;  and  that  defendant,  by  his  iiid 
servant,  so  carelessly  drove  the  same, 
that  plaintiff's  carriage  was  iigured.  On 
a  plea  of  Not  Guilty,  defendant  osiinot 
prove  that  the  servant  and  horses  wen 
not  defendant's;  for  the  allegation  thst 
they  were  so  is  matter  of  inducement, 
and,  under  R.  Hil.  4  W.  4,  FUadm^t  m 
Particular  Aeiiont,  IV.  1,  is  admitted  by 
the  plea. 

Permission  to  amend  refused,  on  argii- 
ment  upon  a  rule  for  entering  a  nonsnit, 
though  the  above  objection  was  then 
taken  for  the  first  time.  Hartf,  Cnth 
ley,  878. 

CEMETERT. 
p.  824.    PooB,  Vin.  6. 

CERTIFICATE. 
Of  dismissal,  672.    Assault. 

CERTIORABL 
p.  599.    PiAOB,  IL 

CHAIRBCAN. 
Of  vestry  meeting,  189.    Vbbtbt,  IL  2. 

CHAPTER, 
p.  512.    DBAinnr. 

CHARITABLE  INSTITUTION. 
RateabiUty,  84,  94.    Poob,  Vm.  8,  4. 

CHILD. 

When  a  grandchild  does  not  satisfy  the 
word,  61.     Rbmaihdbb. 


INDBZ. 
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CHUBGH. 

L  Obligation  to  repair,  antiquilj,  288,  290. 
Chvbch  satk,  U.  2. 

U  Notice  on  olkiiroh  door,  779.    Poob,X.2. 

CHURCH  BATE. 

I  PeraonA  end  property  rateable. 

1.  Treasurer  of  liiaeionary  Soeielj  for  the 
Missionary  House.  94.    Poor,  VIII.  4. 

2.  Nature  of  the  obligation,  288.  Poet, 
n.  2. 

8.  Ordinanoe  of  1647,  279  n. 

n.  How  laid. 

1.  At  Tostry  meeting  eonrened  by  ohnreh- 
warden  de  laeto,  177.  Chubchwab- 
DBX,  IL 

2.  Not  by  chnrehwardens  alone,  when. 
Where  the  churchwardens  duly  convene 

a  parish  Tcstry,  and  propose  a  rate  for 
the  necessary  repair  and  expenses  of  the 
pariah  church,  which  a  minority  of  the 
assembled  parishioners  then  nfuse  to 
make ;  a  rate,  made  by  the  churchwar- 
dens alone  at  a  subsequent  day  and  meet- 
ing, not  being  a  parish  meeting,  is  illegal 
aadToid. 

And,  where  the  churchwardens  libelled 
a  parishioner  in  the  spiritual  court  for 
nonpayment  of  such  rate,  and  the  aboTC 
fMts  appeared  on  the  face  of  the  rate, 
and  in  the  proceedings  in  that  court,  and 
the  judge  admitted  the  libel  to  proof,  this 
court  held  that  a  prohibition  ought  to  be 
awarded. 

Judgment  affirmed  by  the  Court  of  Bx- 
ehequer  Chamber  in  Exror. 

HMj  by  the  Court  of  Exchequer  Cham- 
ber, that  the  obligation  of  parishioners  to 
repair  the  body  of  the  pari^  church  is  by 
the  common  law,  and  is  not  qualified  or 
▼ohmtary,  but  absolute  and  imperatiTc; 
snd,  when  repairs  are  needful,  the  only 
question  on  which  the  parishioners  in 
▼estry  can  by  law  delibente  is,  how  the 
obligation  may  be  best,  most  effectually, 
and  most  conyenientiy  and  fairly  between 
themselves,  earned  into  effect  Burdtr  t. 
FeCiy,  288. 

in.  Becorery  before  justices. 

1.  After  abandonment  of  proceedings  in 
the  ecclesiastical  court,  177.    CHumoK- 

WAEDKir,  II. 

2.  On  complaint  of  churchwarden  de  facto, 
177.    CHunoHWAnoBH,  II. 

8.  BecoTcry  in  Ecclesiastical  Court  Qv., 
where  two  justices  haTO  jurisdiction, 
188.    PostVL 

4.  Before  commissary  or  before  official 
principal,  188.    Post,  VL 

nr.  Letters  of  request 

On  motion  for  a  prohibition,  this  Court 
vffl  not  enter  into  questions  as  to  the 
practice  of  the  ecclesiastical  courts.  As, 
vhether  witnesses  in  a  suit  have  been  ex- 
iBuned  conformably  to  a  general  order 
•f  the  Court  of  Arches,  though  such  order 
VOL.  XL.  58 


was  made  by  rirtue  of  an  act  of  parlia- 
ment (10  G.  4,  c.  68,  s.  9). 

A  cause  of  subtraction  of  church  rate 
may  be  carried  into  the  Arches  Court  by 
letters  of  request  fh>m  the  commissary  of 
the  diocese,  or  other  jurisdiction,  in  which 
the  cause  originates,  under  stat  28  H.  8, 
c.  9,  s.  8,  without  any  proceeding  haring 
been  first  taken  in  the  court  of  that  juris- 
diction. It  is  sufficient  ground  for  such 
remoTal,  that  matters  of  difficulty  may 
arise,  in  which  the  partiee  desiring  letters 
of  request  can  have  assistance  of  counsel 
in  the  superior  court,  not  attainable  in 
the  inferior.    Jolly  ▼.  Bamea,  201. 

y.  Prohibition,  288.    Ant^,  n.  2. 

YI.  Significarit 

(1.)  It  is  not  necessary,  under  stat  68  O. 
8,  c.  127,  s.  1,  that  the  significarit  of 
contempt,  f^om  the  spiritual  court, 
should  purport  to  be  issued  within  ten 
days  of  the  judgment  of  contempt 

(2. )  In  a  significarit,  after  the  statement 
(acpordiog  to  schedule  (A.)  to  stat  68 
O.  8,  c.  127),  of  the  psirty  being  pro- 
nounced in  contempt,  these  words  were 
added:  **in  not  appearing  (at  by  our 
cUaUonf  ynder  the  etal  of  our  »md  courts 
duly  and  ptrwnaUy  terved  upon  Aim,  As 
was  required  to  tgipear)  before,  ko.** 
Held,  that  the  addition  of  the  paren- 
thetical words  was  an  immaterial  vari- 
ance  firom  the  schedule. 

(8.)  Assuming  that  stat  68  G.  8,  c.  127, 
s.  7,  takes  away  the  jurisdiction  of  the 
spiritual  courts  in  cases  of  church  rate 
wherein  the  two  justices  have  jurisdic- 
tion, it  is  not  necessary  that  the  cita- 
tion, significarit,  or  subsequent  pro- 
ceedings should  negatiTe  the  facts 
which  would  give  jurisdiction  to  tiie 
justices. 

(4.)  Assuming  that,  in  or  proceeding  un- 
der stat  68  G.  8,  c.  127,  s.  1,  the  writ 
de  contumace  capiendo  must  contain 
the  addition  of  the  party  as  the  case 
of  the  excommunicato  capiendo  under 
stat  6  Elis.  c.  28,  c.  18,  the  omission 
of  it  is  no  ground  for  discharging  the 
party  from  an  imprisonment  for  con- 
tempt Buch  imprisonment  not  being 
within  the  words  of  6  Elis.  c.  28,  s.  18, 
«<all  Mid  every  pains  and  forfeitures 
limited  against  such  persons  excom- 
municate by  the  statute." 

(6.)  The  official  principal  and  ricar  gen^ 
nd  of  the  bishop  has  jurisdiction  within 
a  district  for  which  a  commissary  has 
been  appointed  (though  for  life),  while 
the  commissary  is  inhibited  pending 
the  Bishop's  visitation.  The  appoint- 
ment of  such  a  commissary  does  not 
make  the  district  a  peculiar ;  and  stat 
28  H.  8,  c.  9,  s.  2,  does  not  apply  in 
such  a  case.   Beyma  t.  Thoroyood,  188. 

Vn.  1.  Contumace  capiendo. 

A  writ  de  contumace  capiendo,  under 
sUt  68  Q.  8,  0.  127,  s.  1,  for  disobeying 
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file  monitioii  of  the  Arches  Court,  may 
issue  on  a  significayit  from  the  official 
principal. 

If  the  writ  purport  to  haye  issued  agakut 
defendant  for  not  paying  a  sum  of  money 
and  costs,  according  to  the  monition  of 
the  Arches  Court,  the  proceedings  being 
carried  on  in  pain  of  the  contumacy  of 
defendant,  duly  cited  to  appear  in  the 
cause,  &c.,  with  the  usual  intimation,  but 
not  appearing,  this  Court  will  not  dis- 
charge him  on  habeas  corpus.  For  a 
practice  of  the  Ecclesiastical  Court  to 
give  judgment  •  against  a  party  on  such 
non-appearance  may  be  legal ;  and,  if  no 
Buch  practice  exists,  the  party  should  ap- 
peal. 

The  writ  shows  sufficiently  that  the 
Ecclesiastical  Court  had  jurisdiction,  if  it 
state  that  defendant  was  contumacious  in 
not  paying  the  churchwardens  of  St.  M. 
the  sum  of  two  pounds  five  ahUUngt,  "  rated 
and  assessed"  upon  him,  and  costs,  pur- 
suant to  a  monition,  &c.,  **in  a  certain 
cause  or  business  of  subtraction  of  church 
rate"  depending,  &c. 

The  form  of  a  writ  de  contumace  capi- 
endo, giTon  by  stat  58  G.  8,  c.  127, 
Bched.  (B.),  addressed  "To  the  sheriff  of 

,"  describes  the  contumacious  party 

as   " of  ,  in  your  county  of 

."  Queers,  whether  a  writ  describ- 
ing the  defendant  as  "  W.  B.,  of  the  Mar- 
ket Place,  in  the  borough  of  Leicester, 
hatter,  a  parishioner  and  inhabitant  of 
the  parish  of  8U  M.,  in  the  said  borough 
of  L.,  in  the  county  of  Leicester,"  suffi- 
ciently complies  witii  the  statute.     But, 

Heldy  upon  motion  for  discharge  on 
habeas  corpus,  that  the  alleged  rarlance 
could  not  be  taken  advantage  of  on  a 
return  setting  out  the  writ,  though  the 
motion  was  supported  by  an  affidarit 
Terif;^ng  a  copy  of  the  writ ;  for  that  the 
proper  course  was  to  move  that  the  writ 
itself  might  be  set  aside  for  irregularity. 

'It  IS  no  objection  to  the  writ  that  it 

purports  to  have  been  delivered  of  record 

to  the  ^eriff  in  the  Court  of  Q.  B.,  but 

''does  not  appear  to  have  been  "opened" 

*  at  that  'time,  pursuant  to  stat  6  Elis.  o. 

•  '28,  s.  2:     Seffina  v.  Baines,  210, 
'^2.  See  also  188,  Ant%,  YL 

'        CHURCHWARDEN. 

L  ProOeedings  at  election,  189.    Vestet, 

•  IL2. 

n.  Churchwarden  de  facto. 
What  acts  he  may  do. 
Where  parties  are  unduly  elected  church- 
'  wardens,  but  are  admitted  and  sworn  in, 
.  and  act,  they  may  convene  a  vestry  for  lay- 
'ing  a  chtirch  rate ;  and  a  rate  laid  at'  such 
a  vestry  is  valid. 

They  may  also  coinptain  of  non-pay- 
ment, under  stat  68  G.  8,  c.  127,  s.  7,  so 
as  to  give  justices  of  the  peace  jurisdic- 
tion, the  sum  not  exceeding  10^ 


If  proceedings  agunst  a  person  rated 
be  commenced  in  the  Ecclesiastical  Court 
to  enforce  a  rate,  and  afterwards  aban- 
doned, the  same  person  may  afterwarda 
-be  summoned  before  justices  under  stal 
68  G.  8,  0. 127,  s.  7,  and  by  them  ordered 
to  pay  the  ^te.  J^^ffina  v.  SL  CUmmU^ 
177. 
III.  Powers. 

1.  As  to  church   rates,  288.     Cbubos 
lULTK,  n.  2. 

2.  ^ectment  by,  442,   444,  n.     Poob, 
VL  1. 

lY.  Liabilities. 
As  to  the  x«pair  of  chtiroh,  288, 246, 298* 
286.    Chvbch  batb. 

CITATION. 
p.  188.    Chubch  katb,  VL 

CO-DEFENDANT. 
Declaration  of,  48.    EviDKifci,  XHL  2. 

COGNISANCE. 

Of  ecclesiastical  matter,  288,  269.   CnrBCR 
BAn,  II.  2. 

COGNOVIT. 

Sect  9  of  stat  1  &  2  ^ot,  o.  110, 
enacting  that  no  cognovit  actionem  shall 
be  of  force,  unless  an  attorney  on  behalf 
of  defendant  be  present,  &c.,  applies  to 
actions  of  ejectment  Dos  dem,  Rses  t. 
HmDsU,  696. 

COMMISSARY, 
p.  188.    Chvbch  batb,  YI. 

COMMISSION. 
Of  the  peace,  699.    Pbaob,  II. 

COMMISSIONERS. 

Poor  law.    PooB,  L 

COMPANY. 

I.  Acceptance  of  bUls,  746.    Bnxs,  L  1. 

II.  See  also  Bankivo  Compaht. 

COMPENSATION, 
p;  702.'    Statutb,  LI.  4. 

COMPOSITION, 
p.  612.    DBijiBBX.    88^  PooB,  QL  1. 

COMPROMISE. 
Implied  term,  642.    Ebbob,  IT. 

CONDITIONS  OF  SALE, 
p.  442.    PooB,  YL  1. 


INDEX. 
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CONSTBUCnON. 
L  Genenl  prindples.  ^ 

AdiBiiwibiUtj  of  extrinaio  eridenoe,  481. 
JDbtisb,  L  1. 

n.Of  sUtates. 

1.  Not  with  reference  to  Bapposed  poUoj, 
28.    PooB,  IV.  1. 

2.  Claiue  exemptiiig  **  specUl  act"  from 
the  operatton,  189.    Ymtbt,  n.  2. 

8.  From  convenience,  161.    Poob,  XV. 
4.  Bj  eccleaiaBtiGal  court,  201.    Chubch 

lATl,  IV. 

6.  Where  there  is  a  contradiction  between 
an  enactment  and  an  appended  schedule, 
2ia     Church  batb,  YU.  1. 

'  6.  Not  with  reference  to  supposed  history 
of  enmctment,  882,  411.    Poob,  IX.  1. 

7.  With  reference  to  schedule,  882,  410. 
Poob,  IX.  1. 

8.  So  as  perhaps  to  render  proviso  inopera- 
tive,  882,  416.    Poob,  IX.  1. 

9.  Not  by  introducing  words,  460.  8ta- 
TUTB,  LI.  1. 

10.  Of  statutes  apparently  conflicting,  586. 

IHSOLYBHT,  IIL 

11.  Peremptory  or  directory,  672.  As- 
sault. 

12.  According  to  plain  words,  758.  Bb- 
auBSTS.    768,  Bills,  IL  1. 

HL  Particular  words  and  phrases. 

1.  *<  Allowance,'*  506.    Bbplbyih,  I.  8. 

2.  "Beap  the  benefit''  of  48  Eliz.  c.  2, 
28,816.    PooB,Vra. 

8.  "  ChDdren,"  where  there  are  both  le- 
gitimate and  illegitimate,  481.  Db- 
▼ua,  L  1. 

i.  **  Cognisance"  of  ecclesiaatical  matters, 
288,  259.    Chubob  batb,  U.  2. 

Cl  <«Bst»«ea,  hereditaments,  and  pre- 
mises," 856.     P0WBB,UL 

6.  «« Forthwith,"  672.    Assault. 

7.  Twenty-one  days  "of,"  "alter,"  or 
"from,"  685.    Ti]CB,IL2. 

8.  "Qoods  and  ohatteb,"  586.  Ibsol- 
▼BBT,  III. 

9.  **Hat    not    been    questioned,"  177. 

CaUBOBWABBBH,  IL 

10.  "  Hereditaments,"  882,  410.  Poob, 
IX.  1. 

11.  "Inhabitants  and  occupiers,"  94. 
Poob,  VIIL  4. 

12.  "Is," in  a  pleading,  654.    Tiiib,L4. 
18.  "Judge  who  issued  out  the  citation," 

210.    Chubch  batb,  VIL  1. 
14.  "  Ten  days  at  the  least,"  472.    Tm, 

ILl. 
16.  "  LUbiUties,"  882,  412.   Poob,  IX.  1. 

16.  "Merchandises,"  622.     Stonb. 

17.  "Misapply,"  629.    Poob,  VI.  2. 

18.  "Neglect,"  460.    Statutb,  LL  1. 

19.  "  Not  proved,"  672.    Assault. 

«.  "Officers,"  wHhin  4  &  5  W.  4,  e.  76, 
M.  16,  46,  180.    Poob,  HI.  1. 


21.  "If  any  overseer,"  &o.,  "then  every 
such  overseer,"  460.     Statutb,  LI.  1. 

22.  "Part  or  parts,"  856.  Powbb,  IIL 
28.  "Pleading,"  428.  Pleambo,  I.  1. 
24.  "  Done  in  pursuance"  of  an  act,  460. 

Statute,  LI.  1. 
26.  "  Satisfaction,"  587.     Ihsolvbwt,  1 

26.  "Stone,*'  62^    Stone. 

27.  "Such,"  185.    Etibbbob,  VL 

28.  "Such  Ust,**  460.    Statute,  LL  1. 

29.  "In  vestry  assembled,  or  the  mi^r 
part  of  them  then  present,  nominate," 
189,    Vestbt,  n.  2. 

80.  "We,"  "having  viewed,"  "and  it 
appearing,"  684.    Wat,  I.  2. 

CONTEMPT. 

I.  In  refusing  to  attend  before  justice,  65. 
Witness,  I. 

IL  1.  Of  ecclesiastical  court,  210.    CHtmbH 
BATB,  Vn.  1. 
2.  See  also,  188.    Chubch  batb,  VI. 

CONTINUANCE. 
Of  particular  esUte,  856.    Poweb,  IIL 

CONTBACT. 

L  Succesrive,  amounting  to  contract  for  b 
year,  78.    Poob,  XIL  1. 

II.  Bules,  when  not,  624.    Stajcp,  III.  2. 
HI.  Variance. 

CONTBIBUTION. 
To  fine,  427.    Wat,  II. 

CONTUMACE  CAPIENDO, 
p.  188,  210.    Chubch  batb,  VI.,  Vn.,  1. 

CONVEBSION. 
p.  106.    Tbotbb. 

CONVEYANCE, 
p.  586.  iKsoLTBifT,  m.   442,  Poob,  VI.  1. 

CONVICTION. 

I.  When  no  defence  to  an  action  of  trespan, 
472.    TiMB,  U.  1. 

n.  Bad  for  showing  defective  summons,  472. 
Time,  II.  1. 

m.  Omission  of  the  word  "  wilfrdly,"  629. 
Poob,  VL  2. 

COPTHOLD. 
1.  Heir. 
1.  When  seised  before  admittaaoe. 

If  the  custom  of  a  manor  be  that  the 
customary  tenementa  are  held  to  a  tenant 
and  his  heirs,  and,  when  a  tenant  dies 
seised  leaving  sisters  only,  go  wholly  to 
the  eldesi  sister  in  exclusion  of  the  other 
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Bisten,  or,  if  such  eld«r  idster  die  during 
the  life  of  such  tenant,  to  her  heir  in  ex- 
clusion of  her  jounger  eieters:  there,  if 
the  heir  of  a  tenant  who  had  been  ad- 
mitted and  died  seised  enter,  bnt  die 
withont  being  admitted,  he  neyertheless 
dies  seised,  and  the  custom  attaches  in 
respect  of  his  sisters. 

Bu^  if  the  customary  estate  be,  not  a 
oustomary  estate  of  inheritance,  to  which 
the  tenant  is  admitted  to  hold  to  him  and 
his  heirs,  bnt  one  to  which  he  is  admitted 
to  hold  during  the  joint  Utcs  of  himself  and 
the  lord,  with  a  tenant-right  of  renewal, 
binding  the  lord  to  admit  the  customary 
heir  of  a  tenant ;  there,  if  the  customary 
heir  be  not  admitted  in  his  lifetime, 
though  he  enter,  he  has  no  estate,  and 
does  not  die  seised ;  and  the  custom  does 
not  attach. 

It  makes  no  difference,  as  to  this,  that 
the  tenements  are  derisable  by  the  cus- 
tom of  the  manor.    Do9  dem,  ffamiUon 
T.  Clift,  566. 
^      2.  What  he  may  do  before  admittance,  672. 

IIL  Admittance:   to  customary  tenement, 

666.    Ant^,  I.  1. 
TV,  Surrender :  out  of  court,  481.    Mobt- 

OAOB,  L 

y.  Eridenoe. 
1.  Court  rolls,  481.    Mobtoaoi,  I. 
01  custom,  666.    Ant^,  L  1 

COSTS. 

I.  Of  making  Judge's  order  a  rule  of  court,  1. 

II.  Of  proTing  documents,  21.    Post,  lY. 

III.  Security  for,  when  required  from  assig- 
nees. 

Plaintiif  asngned  all  his  effects  to  N., 
for  the  benefit  of  his  creditors,  with 
power  to  sue  in  his  name ;  afterwards  he 
became  insolvent  and  also  bankrupt,  and 
had  not  obtained  his  cerUflcate :  and  had 
no  means  of  paying  the  costs  of  an  action. 
N.  haying  commenced  an  action  in  plain- 
tiff's name,  and  without  his  authority 
(except  under  the  assignment),  the  Court 
stayed  the  proceedings  till  N.  should  give 
the  defendant  security  for  costs.  HUioi 
V.  Kendnek,  697. 

IV.  Taxation :  proof  of  documents. 

A  Judge's  order  was  obtained  by  de- 
fenduit,  before  trial,  for  the  costs  of 
proving  certain  documents,  to  be  paid  by 
plaintiff,  in  case  the  documents  were 
proved  to  the  satisfaction  of  the  Judge. 
They  were  so  proved.  Plaintiff  was  non- 
suited, but  obtained  a  rule  to  set  the  non- 
suit aside.  The  Court  ref^ised  to  allow 
defendant's  costs  of  proof  to  be  taxed 
pending  the  rule.  Doe  dem,  J>wrie9  v. 
J>emt9^  21. 
y.  Of  particular  proceedings. 

1.  Of  removing,  &o.  pauper  lunatic,  78. 
Poor,  XYL 

2.  Order  in  bastardy,  798.    Poob,  XYIL 


COURT. 
L  Of  Arches,  201.    Chvboh  bati,  17. 
ILOf  Uw. 

1.  Its  cognisance  of  ecclesiastieal  natten^ 
288,  269,  289.    Chubch  bati. 

2.  Of  Queen's  Bench.    Qniur's  Bxvch. 
III.  Of  requests,  768.    BnauBsrs. 

COVENANT. 
I.  For  quiet  enjoyment :  breach  by  entry  of 

defendants  themselves,  48.     Btduci, 

XIIL2. 
n.  To  pay  insurance  premiums,  667.  M o»- 

OAOI,  II. 

III.  Engrafted  on  tenancy  fit>m  year  to  ystf, 
476.    Lamdlobd  akd  Tbhabt,  IL  2. 

ly.  Limitation  of  actions,  686.  Iisolvir, 
IIL 

V.  Liability  after  insolvency,  667.    UoB^ 

OAOB,  II. 

CREDITOR. 

I.  Debt  when  not  extinguished  by  disohiigi 
as  insolvent,  667.     MoBTaAOi,  IL 

IL  Assignments  void  against,  686.  Iixft- 
YBBT,  IIL 

CRIMINAL  INFORMATION. 
L  Subject:  libel  in  a  newspaper,  422.    Li- 

BIL,  I. 
n.  Practice. 

1 .  Affidavit  of  publication,  422.  Libil,  I 

2.  Exhibits,  422.    Libel,  L 

8.  On  reading  what,  the  rule  should  be 

drawn  up,  422.    Libbl,  L 
4.  What  documents  can  be  referred  to  on 

moving  to  make  the  role  abeduteb  422. 

Libbl,  L 

CRIMINAL  LAW. 
I.  Amendments,  817.  Postba. 
IL  Innuendo,  817.    Postba. 
III.  Traverse  mode  et  form&,  672.  Abiavit. 
ly.  Statutory  dismiswil,  672.    Abbavlt. 

CROWN. 
Its  rights  with  respect  to  deaneries^  612. 

DXABBBT. 

I  CROWN  OFFICE. 

What  should   issue  from,   646.     Habbai 

OOBPUS,  II. 

CUSTODY. 

POSBBSSIOV. 

CUSTOMARY  TENEMENT. 
Heir  before  admittanoe,  666.     ConBOi»i 
LI. 


INDEX. 
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DAMAGE. 
Legftl,  488.    Dumss,  IV.  2. 

DAMAGE  FEASANT, 
p.  649.    IhnxEBB,  TL  1. 

DAMAGES. 
Whoi  alTeeted  by  matter  ex  post  facto,  690. 

LaMDLOBD  AMD  TlHAJIT,  lU.  8. 

DATE. 
Of  pleadings  428.    Puaodio,  L  1. 

DAT. 
Of  aet  doIl^  685.    Tiicx,  IL  2. 

DE  INJ17BU. 

PUA9IVO»XIY. 

DEANEET. 

The  deanery  of  Exeter  was  foimded  in  the 
reign  of  Henry  III.,  by  the  chapter,  with 
the  oonaent  of  the  Bishop  of  Exeter,  who 
endowed  it.  By  the  eharter  of  founda- 
tion, the  dean  was  to  be  elected  by  the 
diapter  from  among  the  prebendaries, 
subject  to  confirmation  by  the  bishop. 
There  were  then  twenty-four  prebends, 
■Jl  in  the  bishop's  gifL  Afterwards  the 
chapter  was  divided  into  nine  canons  re- 
sidentiary, and  fifteen  prebendaries,  the 
canons  residentiary  being,  upon  Tacan- 
ciea,  dected  from  the  prebendaries.  Af- 
ter this,  the  practice  was,  that  the  bishop 
Iflaiied  a  license  to  the  chapter  to  elect  a 
canon  (who,  in  practice,  was  always  a 
canon  residentiary)  for  dean,  and  the 
cliapter  elected  accordingly;  and  the 
party  elected  was  then  presented  to  the 
biahop,  who  confirmed  the  election,  and 
the  paiiy  then  took  the  oath  of  canonical 
obe<uence  to  the  bishop,  who  sent  his 
mandate  to  the  chapter  to  install  him, 
wliieh  they  did. 

About  the  middle  of  the  sixteenth  cen- 
toxy  the  Crown  began  to  recommend  the 
peuty  to  be  elected.  This  practice  pre- 
wailed  from  1681  to  the  present  time, 
'vliich  comprehended  fifteen  elections; 
And  the  appointments,  during  that  period, 
v^ere  by  royal  patent,  describing  the 
deanery  as  a  donatire  in  the  (Sown, 
l^ranting  it  to  the  party,  and  command- 
%ng  the  chapter  to  admit  him.  When- 
arrer  the  party  named  by  the  Crown  was 
not  one  of  the  chapter,  the  bishop  col- 
lated him  to  the  prebend  of  the  late  dean, 
and  the  chapter  elected  him  a  canon 
reaidentiaxy ;  and  the  other  forms  of  the 
election,  commencing  with  the  bishop's 
liaense,  were  pursued. 

In  1889,  the  deanery  being  vacant,  the 
Qaeen  recommended  one  of  the  prebenda- 
tfes,  requiring  and  commanding  the  chap- 
ter to  assemble  and  elect  him. 


The  chapter  baring  elected  another  (a 
canon  residentiary),  with  all  the  usual 
forms  in  other  respects,  who  was  installed 
and  acted,  a  mandamus  was  applied  for, 
commanding  the  chapter  to  elect  and  ad- 
mit the  party  named  by  the  Oown,  and, 
if  necessary  for  that  purpose,  to  elect, 
collate,  and  admit  him  to  be  a  canon  re- 
sidentiary, and  to  do  all  things  requisite 
and  competent  to  them,  to  his  being 
elected  and  admitted  dean. 

Mandamus  refused ;  because, 

1.  The  Crown  had  not  the  right  to  en- 
force the  recommendation,  either  by  the 
general  law  or  by  the  particular  founda- 
tion. 

2.  If  the  Crown  had  the  right  to  pre- 
sent absolutely,  or  to  nominate  a  person 
to  be  presented  by  the  chapter  to  the 
bishop  for  institution  (which,  howeTer, 
did  not  appear  to  be  the  fact),  the  proper 
remedy  was  by  quare  impedit. 

The  Court  refused  to  presume,  on  the 
mere  eridence  of  the  usage  as  aboTO 
stated,  either  an  act  of  parliament  or  a 
composition,  confeiring  the  right  upon 
the  Oown.  Ee^fina  t.  ExtUr^  Chtmter, 
512. 

DEATH. 
Between  verdict  and  judgment,  167.   Jimo- 

MXIIT,  Y. 

DECLARATION. 

In  lieu  of  sacramental  test,  702.    Statutb, 
LI.  4. 

DEDUCTIONS. 
In  rating,  882.    Poos,  IX.  1. 

DEED. 

I.  Relating  to  sereral  purposes,  28.  Staxf, 
U.  2. 

n.  1.  Parol  admission  of  contents,  48.  En- 
DINOB,  XIII.  2. 

2.  Qualification  by  parol  eride&oe,  442. 
PooB,  VL  1. 

in.  Incorporating :  memorandnm  after  the 
signatures,  506.    Rkpliyui,  L  8. 

IV.  See  also  G&axt. 

DEFENCE. 
L  Right  to  opportunity  of,  818.    Bamkmmq 

COMPAVT,  I.      758,  RlOUBSTS. 

U.  Relinquishment  of  excess,  when  it  is 
not,  488.    DisTKBSS,  lY.  2. 

DELAY. 
When  act  of  court,  167.    Judomsiit,  V. 

DELIYERT. 
Of  goods,  682.     Statvtb,    XTIL     689, 
LiM,  n. 
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DEMISE. 
Pleading,  841.    Pliadino,  XtV. 

DEMURREB. 
Set  aside  as  firiToloui,  715.    FiiADiHCli  XT. 

DETINUE. 
Plea,  116,  n.    Lun,  IU.  2. 

DEVISE. 
L  Conetraction  generally. 

1.  AdmiBsibility  of  extrinsic  eyidence. 
Devise  of  land  to  the  testator's  niece 

Mary  B.  for  life,  remainder  to  "  her  three 
daughters,  Mary,  Elizabeth,  and  Ann," 
in  fee,  as  tenants  in  common.  At  the 
date  of  the  will  Mary  B.  had  two  legiti- 
mate daughters,  Mary  and  Ann,  living; 
and  one  Ulegitimate,  named  Elizabeth: 
Held,  that  extrinsic  eyidence  was  admis- 
sible to  rebut  the  claim  of  Elixabeth  by 
showing  that  Mary  B.  formerly  had  a 
legitimate  daughter,  named  Elizabeth, 
who  died  some  years  before  the  date  of 
the  will;  and  that  the  testator  did  not 
then  know  of  her  death,  or  of  the  birth 
of  the  illegitimate  daughter. 

ffeldy  also,  in  ejectment  for  the  land  by 
the  illegitimate  daughter,  that  letters  pur- 
porting to  have  been  written  and  sent, 
thirty  years  before,  by  the  testator  to  his 
niece  Mary  B.,  and  produced  fh>m  the 
proper  custody,  were  admissible  against 
the  plaintiff,  without  proof  of  the  hand- 
writing to  show  his  apprehension  of  the 
state  of  Mary  B.'s  family.  Doe  cfem. 
Thomat  T.  Beynon,  481. 

2.  Derise  to  John  A.,  the  grandson  of  T. 
A.,  charged  with  the  payment  of  100/. 
««to  each  and  eTciy  the  brothers  and 
sisters  of  the  aforesaid  John."  At  the 
time  of  making  the  will  there  were  two 
persons  named  John  A.,  grandson  of  T. 

.  A.,  one  of  whom  had  several  brothers 
and  several  sisters ;  the  other  had  only 
one  brother  and  one  sister : 

Hdd^  that  parol  evidence  of  declara- 
tions of  the  devisor,  that  she  had  left 
her  property  to  the  grandson  who  had 
only  one  brother  and  sister,  were  ad- 
missible to  show  which  grandson  should 
take  under  the  devise : 

And  that  it  was  no  objection  to  such 
evidence  that  the  declarations  were  sub- 
sequent to  the  making  of  the  will.   Dot 
dem.  Allen  v.  AlUn,  451. 
t  Description  of  devisee,  451.    Antti,  2. 
IL  Declarations  of  testator,  451.  Ant%,  L  2. 

DILIGENCE. 
Due,  802.    BANKiifQ  Company,  III. 

DIOCESE. 
Oitat!<on  out  of,  201.    Chubgh  bate,  IY. 


DIRECTION. 

Of  order,  761.     Lajidlobo  a^d  Toait, 
X.2. 

DIBBCTOB. 

Of  company,  745.    Biu«»  L  1. 

DISCHABOS. 
Under  48  O.  8,  c.  128,  587.    LiiO&Tiiff,  L 
Habsai  corpus. 

DISTBBSS. 
I.  For  rent 

1 .  Effect  of:  as  recognition  of  tenancy,  481. 

MOBTOAOl,  I. 

2.  How  far  a  payment,  687.    Pooi,  XIH 
8.  Impounding,  117.    Post,  5. 

4.  Notice,  488.    Post,  IV.  2. 

5.  Time  of  tender. 

Tender  of  satisfaction  to  a  dlstntov 
is  too  late  after  the  goods  have  been  in- 
pounded.  This  rule  applies  to  goodi 
seised  for  rent,  as  well  as  to  catUe  tskss 
damage  feasant 

Held,  by  Lord  DnicAir,  C.  J.,  thst 
trespass  is  a  proper  form  of  action  for 
continuing  on  the  plaintiff's  premises  t« 
keep  possession  of  goods  distrained,  after 
the  distress  had  ceased  to  be  lawful 

Declaration  in  trespass  for  breskiBg 
and  entering  plaintiff's  house,  continoing 
there,  &c.,  and  seizing  and  converting  hit 
goods.  Plea,  that  defendants  entered  u 
bailiffs  to  distrain,  and  distrained  for  rent 
in  arrear,  impounded  the  goods  in  the 
most  convenient  part  of  the  premises  for 
the  purpose  of  the  distress,  and  remained 
a  reasonable  time  for  that  purpose.  Re- 
plication, that  plaintiff  sued,  not  onlf  for 
the  trespasses  attempted  to  be  justified, 
but  also  because,  after  defendanti  had 
entered  for  the  purposes  mentioned  in 
the  plea,  and  after  plaintiff  had  tendered 
to  them  a  sufficient  sum,  in  satisfaction 
of  the  rent  and  costs,  and  after  defendants 
ought  to  have  accepted  the  sum  bo  ten- 
dered and  withdrawn,  and  given  up  ths 
goods  so  seized  and  distrained,  as  in  ths 
plea  mentioned,  defendants  remained  oo 
the  premises  a  long  time,  &c.,  and  eon- 
verted  the  goods ;  which  trespasses  newly 
assigned  are  other  and  different  tree- 
passes,  &c.  Eejoinder,  that  plaintiff  did 
not  tender  a  sufficient  sum  for  arresn 
and  costs.    Issue  thereon. 

Held,  on  motion  in  arrest  of  judgment, 
after  verdict  for  plaintiff,  that,  on  ths 
whole  record  it  did  not  appear  that  tender 
had  been  made  before  the  distress  was 
impounded ;  but  (per  Pattesom,  J.)  the 
contrary  was  to  be  inferred.  And,  taking 
the  statement  to  be  ambiguous,  that  it 
was  not  cured  by  verdict,  since  the  time 
of  tender  was  no  part  of  the  matter  in 
issue. 

Judgment  arrested.  Ladd  t.  Thmut, 
117. 
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1.  Goods  in  personal  possearion  of  owner. 
To  a  plea  in  treepaM,  JiiBttfying  the 

taking  of  a  horse,  cart,  and  other  chattels, 
damage  feasant,  it  is  a  good  replication 
that  Sl9  horse,  cart,  and  chattels  were,  at 
the  time  of  Idie  distress,  in  the  actnal 
possession  and  nnder  the  personal  care 
e^  and  then  being  need  by,  the  plMntiff. 
Actoal  danger  of  breach  of  the  peace 
need  not  be  alleged. 

So,  if  the  declaration  complain  of  an 
asMHilt,  and  the  plea Jnstity,  on  the  gronnd 
that  plaintiff  was  interfering  to  interrupt 
the<fistress. 

B^oinder,  STerring  that  the  horse,  ftc, 
were,  at  the  time  of  the  taking,  in  plain- 
tiff's possession,  Ac,  for  the  purpose  of 
being,  and  were  then,  used  in  doing  the 
damage,  held  bad.    Fidd  t.  Adames,  649. 

2.  Time  of  tender,  117.  Ant^  L  6. 
m.  For  poor  rates,  779.  Poos,  X.  2. 
IV.  Bemedies  for. 

1.  Trespass  for  continuing  after  tender, 
117.    Ant^I.  6. 

2.  Case  for  distraining  for  too  large  a 


Where  a  landlord  distrains  for  more 
than  is  due  for  rent,  an  action  on  the 
ease  lies-  at  the  suit  of  the  tenant,  though 
the  goods  distrained  are  of  less  Talue 
than  the  rent  really  due ;  and  it  is  no  de- 
fence that,  after  distress  and  notice  there- 
of; and  before  the  sale,  the  landlord  serred 
a  second  notice  on  the  tenant,  stating  the 
amount  really  due,  and  that  the  distress 
was  taken  for  that  amount  only,  and 
would  be  sold  unless  that  tfUiount  was 
paid.    Taylor  t.  Bmnikir,  488. 

y.  Pleading. 

1.  New  assignment,  117.    Anth,  L  6. 

2.  Fraudulent   remoral   to   aToid,    841. 
Flbadivo,  XIY. 

8.  Personal  possession,  649.    Anth,  IL  1. 

BIVISIBILITT. 

I.  Of  order,  798.    Poos,  XYII. 

n.  Where  Judgment  wlid  and  awsrd  of 
execution  erroneous,  818.    BAmEtaaCoM- 

FAST,  L 

DOCUlfENT. 
Syinufoi,  y.-^X. 

DONATIVB. 
p.  612.    DsAiniBT. 

BBOySB. 
p.  787.    Nsouawox,  n.  2. 

BASElfENT. 
L  BzeludTo  right  of  sepulture,  824.  Poos, 

vra.  6. 

XL  Grant    Sporting,  866.    Powis,  IIL 


BCOLESIASTICAL  COUBT. 
L  Jurisdiction. 

1.  In  respect  of  church  rates»  188,  288. 
Church  rati,  II.  2,  VI. 

2.  Distinction  between  contentious  and 
Toluntary,  188.    Chvboh  rati,  yi. 

8.  Under  letters  of  request^  201.  Chvboh 

SATR,  ly. 
4.  Constructionofstatute  by,  201.  Church 

SATR,  ly. 
6.  Showing  in  writ,  210.    Church  rati, 

yii.  1. 

6.  Jurisdiction  of  particular  officers.  Offi- 
cial principal  and  commissary,  188, 
210.    Church  rats,  yL  yiL  1. 

n.  Inhibition:     pending    Tiritation,    188. 

Church  RATS,  yL 
m.  Citation. 

1.  What  facts  it  need  not  negatiTO,  188. 
Church  rats,  yL 

2.  Outofdefendant'sdiooe8e,201.  Chusom 
RATS,  ly. 

ly.  SignilicaTit 

1.  Need  not  show  matters  of  practice 
which  will  be  presumed  to  hare  been 
duly  acted,  188.    Church  rats,  yL 

2.  Bejection  of  surplusage,  188.   Chusoh 

SATS,  yi. 

8.  Need  not  negative  facts  which  would 
giTc  a  statutory  jurisdiction  to  another 
tribunal,  188.    Chusch  rats,  yL 

4.  From  official  principal,  210.  Churob 
RATS,  yiL  1. 

y.  Writ  de  contumace  capiendo. 

1.  What  it  need  notnegatiTC,  188.  Cxuboh 

RATR,  yi. 

2.  Effect  of  its  not  containing  the  addition 
of  the  party,  188.    Church  rats,  yL 

8.  Effect  of  variation  from  statutory  form, 
210.    Church  rats,  yiL  1. 

4.  On  whose  significarit^  210.    Church 

rats,  yu.  1. 

5.  Where  the  contumacy  consists  in  not 
appearing,  210.  Chusch  rats,  yil.  1. 

6.  Showing  jurisdiction,  210.  Chusch 
SATS,  yiL  1. 

7.  What  remedy,  where  writ  defeotiTe, 
210.    Chusch  rats,  yil.  1. 

8.  Opening,  210.    Chusch  satb,  yiL  1. 
yi.  Letters  of  request^  201.  Chusch  satb, 

ly. 

yiL  Witnesses:     examination     of,     201. 
Chusch  bats,  ly. 

yilL  Forms.    Fosm. 

IX.  Court  of  Arches. 

1.  Jurisdiction,  201.    Chusch  bats,  ly. 

2.  Practice,  201, 210.  Chusch  bats,  IV. 
yiL  1. 

X.  Collateral  effect  of  proceedings  in. 
Termination,  as  reriylDg  jurisdiction  of 

justices,  177.    Chuscuwasdbn,  IL 
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XI.  Peoulian:   what  doei  not  oosBtitate, 
188.     Chuboh  rati,  VL 

XII.  ProhibiUon,  288,  276.    Chuboh  k^ltb. 
IL2. 

Xm.  AppMl :  to  Rome,  287,  n. 


ECCLESIASTICAL  LAW. 
Chubohwabdbh.     Vbstbt.     Chuboh 
Dbabibt.    Bubial. 


481. 


8m 


EJECTIIENT. 
L  Bj  mortgagee  against  mortgagor, 

MOBTOAQB,  L 

II.  Notice  to  quit    Notiob. 
in.  Demise. 

1.  By  churehwardens  as  snoh,  442, 444,  n. 
PooB,  VL  1. 

2.  Re-entiy  takes  effect  fh)m,  590.   Lahd- 

LOBD  AND  TbNAHT,  IIL  8. 

IV.  Notice  of  trial:  under  1  G.  4,  e.  87,  s. 
2,  186.    Eyidbhob,  VI. 

V.  Mesne  profits.    BIbshb  PBonrs. 

VI.  Record :  against  whom  OTidenoe,  Doe  r. 
Harlow,  42,  n. 

Vn.  Cognovit,  696.    Coobovit. 

VIIL  Forcible,  624.    Stamp,  III.  2. 

ELECTION. 
L  Returning  officer :  chairman,  fto. 

1.  Rector,  at  election  by  Testry  meeting, 
189.    Vbstbt,  IL2. 

2.  Powers  as  to  polling  and  adioanunent, 
189.    Vbstbt,  IL  2. 

8.  Appointment  of  assistants  to  take  elec- 
tion of  gasrdians,  180.    Poob,  IIL  1. 
n.  Nomination. 

1.  When  to  be  conducted  according  to 
same  rules  as  absolute  election,  189. 
Vbstbt,  II.  2. 

2.  Proposal  by  lists,  RegOna  t.  Btdger,  167. 
in.  Poll. 

1.  Who  is  to  reguUte,  189.  Vbstbt,  IL  2. 

2.  Plurality  of  votes^  when  not  excluded 
by  local  act,  189.    Vbstbt,  U.  2. 

8.  Voting  by  proxy,  669.    Stamp,  II.  1. 

IV.  Of  dean,  612.    Dbabbbt. 

ERROR. 

I.  When  there  is  an  erroneous  execution  on 
a  valid  judgment,  818.    Bavkihq  Com- 

PABT,  I. 

n.  Implied  undertaking  not  to  bring. 

Where  parties  on  the  trial  of  an  action 
for  several  penalties,  agree  that  a  verddct 
shall  be  given  for  one  only,  defendant 
undertaking  not  to  repeat  the  act  com- 
plained of,  and  plaintiff  that,  unless  he 
does  so,  execution  shall  not  issue,  it  is  an 
implied  term  ^nothing  to  the  contrary 
being  expressed)  that  defendant  shall  not  | 


bring  error:  And,  if  he  do  so,  the  Cent 
will  quash  the  writ  as  issued  againit 
good  futh.  Jpoiheeariu^  dm^mg  v. 
MiurriiOHf  642 

ESTATE. 
L  Rule  in  SheOj/'s  Can,  61.    RxHAiinn. 
II.  Union  of  estate  for  life  with  a  remaindir 

in  tail,  a  mesne  estate  for  life  interrentii^ 

61.    Rbmaihdxb. 
IIL  Legal:  in  workhouses,  442.  Poob,  VL  L 

IV.  Particular:  pleading  oontinuaoca,  86ft. 

POWBB,IIL 

V.  Privi^.    Pbititt. 

ESTOPPEL. 
By  not  producing  document  under  sotiMi 
186.    Etidbbob,  VL 

EVICTION. 
By  lawM  titte,  48.    EriDBBca,  Xm.  2. 

EVIDENCE. 
L  Onus  of  proof. 

1.  Where  issue  taken  on  plea  of  bob  la- 
frei^t  conventionem,  48.   Post,XIILl 

2.  As  to  negativing  exceptions,  188. 
Chuboh  batb,  Post»  VL 

8.  That  defendant  was  mided  by  mif- 
description  in  notice,  748.     Nono^ 

rv.2. 

n.  In  particular  proceedings. 
Criminal  information,  422.    Lnm,  L 

nL  With   reference  to  the   state  of  tbt 
pleadings. 

1.  Under  plea  of  Not  Ghiiliy,  106.  Tbo- 
VBB.    878,  Casb. 

2.  Under  plea  denying  property,  116^  b. 
LiBB,  in.  2. 

8.  Under  non  assumpsity  878, 877,  b.  At- 

TOBBBT,  IV.  V. 
4  Under  plea  of  riens  in  tnere,  606.  Si^ 

PLBTDT,  L  8. 

6.  Under  plea  of  non  tenuit,  606.    Si^ 

PLBTIB,  L  8. 

6.  Under  plea  thst  L  L  q.  is  not  plaiih 
tiff's,  626.    Stamp,  m.  2. 

7.  Under  plea  that  defendant  did  not  be- 
come tenant  on  the  terms  alleged,  668. 
Vabiabob,  IL 

IV.  Statutory. 

1.  Of  publication  in  newBpiqper,  422.  Li- 
bbl,  L 

2.  When  imperfect,  not  to  be  eked  out  by 
proceeding  partly  at  common  law,  422. 
Libbl,  L 

V.  I>ocumentaiy,  generally. 

1.  Costs  of  proving^  21.    Costs,  IV. 

2.  Stamp.    Stamp. 

8.  Reading  the  whole,  870.    Post,  XL  1. 
4.  Explanation  by  extrinsie  evidenofl^  481t 

46L    Dbyisb,  Ll,2. 
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5.  Thirty  yetn  old,  481.    Divub,  L  1. 
VL  Doeomentary :  notioe  to  prodnoe. 
Sffeot  of  not  prodncing. 

If  notice  has  been  giTon  to  dofendant 
to  produce  a  document,  and,  npon  its 
being  called  for  in  the  oonrae  of  plaintiif 's 
case,  defendant  refnaes  to  produce  it,  he 
cannot  afterwardB  produce  it  as  part  of 
hia  own  case.  * 

Under  stotute  1  G.  4^  e.  87,  B.  2,  the 
lessor  of  the  plaintiff,  on  the  trial  of  an 
^eetment  by  landlord  ag^nst  tenant,  may 
recoTcr  for  mesne  profits  down  to  the  day 
of  trial,  though  no  notice  of  trial  has 
been  proTcd.  Iht  dem,  l%ompiom  t. 
ifM^ton,  186. 

yn.  Documentary:  eojfim. 
Of  newspaper,  422.    Libil,  1. 

Tin.  Dooumentaiy:  records. 
In  ^eetment,  against  whom  eridence. 
Do€  ▼.  Barlow,  42,  n. 

UL  Doeumentary:  depositions. 

On  interrogatories,  870.    Post,  XL  1. 
X.  Dooumentaiy:  miscellaneons. 

1.  Letters  more  than  thirty  years  old,  481. 
Dnrisn,  L  1. 

2.  Conditions  of  sale,  442.    Poon,  YL  1. 
8.  Court  roUa,  481.    MomTOAOB,  L 

XLParoL 
1.  Oral,  with  leferonoe  to  written  instru- 


On  an  issue  raising  the  question  whether 
due  diligenoe  had  been  used  to  obtain  the 
answer  of  A.  to  a  bfll  in  Chancery,  a  wit- 
ness stated,  on  interrogatories,  that  he  did 
with  due  diligenoe  endeaTour  to  obtain 
the  answer,  but  could  not,  and  that  he 
wrote  a  letter  on  that  occasion  to  A.'8 
agent.  The  letter  itself  was  not  in  eri- 
dence ;  and  there  was  no  proof  that  any 
endeavour  had  been  made,  except  writing 
•neh  letter.  Held,  that  the  deposition, 
to  the  extent  aboTO  stated,  was  admis- 
Ah\%  though  the  part  immediately  follow- 
ing set  forth  the  contents  of  the  letter, 
and  was  therefore  excluded.  TStfton  t. 
WkUwurre,  870. 

2.  Parol  with  reference  to  property  com- 
prised in  deed,  442.    Poon,  YI.  1. 
8.  To  explain  latent  ambiguity,  461.   Di- 

TXSB,L2. 

Xn.  Admissions:  on  the  pleaffings. 
1.  Inducement  when  admitted,  106.  Tno- 


2.  By  new  Msignment^  117.    Dzstuss, 
L6. 
ZnL  Other  admisriona. 

1.  Of  documents,  21.    Costs,  IT. 

2.  Of  codefendant 

In  corenant  against  two  executors  upon 
a  coTcnant  of  testator  for  quiet  enjoyment 
ag^nst  all  claiming  under  him,  the  breach 
asrigned  was  that  Uie  two  defendants  hay- 
ing, at  the  time  when  the  indenture  was ' 


made,  lawful  title  in  their  own  right,  en- 
tered and  ericted  the  ooTcnantee.  Entry 
and  eriction  by  the  two  was  proved ;  the 
only  eridenoe  showing  that  it  was  under 
lai^fbl  title  was  a  declaration  by  one  de- 
fendant, after  the  entry,  that  the  two  had 
lawftil  title  through  testator,  under  a  deed 
prior  to  that  now  sued  upon. 

Qwere,  whether  the  declaration  was  ad- 
missible at  all,  as  eyidence  of  the  title 
without  production  of  the  deed.    But 

ffeld  that,  assuming  it  to  be  admissible 
as  against  the  party  making  it,  the  decla- 
ration was  not  eridence  against  the  other 
defendant,  as  it  did  not  relate  to  the  affairs 
of  the  executorship :  And,  therefore,  that 
no  proof  had  been  giren  to  support  the 
action  of  coTenant    Fox  ▼.  Water*,  48. 
8.  Of  coexecutor,  48.    Ant^  II. 
4.  Of  contents  of  deed,  48.    Ant^  2. 
6.  By  tender,  488.    Judombnt,  I. 

6.  Inference  from,  488.    Judombht,  L 

7.  That  property  conTeyed  was  not  in- 
cluded in  purchase,  ^.    Poon,  VL  1. 

8.  Written  admission  of  payment^  498. 
LmiTAnoHS,  I.  1. 

9.  By  L  0.  U.,  641.    Bills,  VI. 

10.  Under  misconception  of  law,  697. 
Poon,  Xn.  2. 

XIV.  Declarations. 

1.  As  eridence  of  occupation,  in  trespass 
for  mesne  profits,  40.  BIsshb  Pbo- 
FITS,  L  1. 

2.  Of  oodefendsnt,  48.    Anti,  Xm.  2. 
8.  Of  testator,  461.    Ditisi,  L  2. 

XV.  Effect  in  eridence  of  particular  facts. 

1.  Possession,  as  eridenoe  of  title,  48. 
Anti,  XIIL  2. 

2.  Demand  and  refusal,  106.    Tbotbb. 
8.  Tender,  488.    JuDomsr,  L 

4.  Plea  in  same  action,  488.  JuDomxr,  L 
6.  Production  of  an  L  0.  U.  not  addressed, 
641.    Bills,  VL 

EXCEPTION. 

I.  Onus  of  negatiring,  188.    Chveoh  Kan, 

VL 
n.  In  conditions  of  sale,  442.    PooB,  VL  1. 

See  also  Onan. 

EXCESS. 
L  Belinquishment  of,  488.  Distuss,  IV.  2. 
n.  In  pririleged  eommunication,  788.    Ij- 

BIL,III.  2. 

EXCOlfMUNICATION. 
As  a  collateral  remedy,  292,  n. 

EXECUTION. 

I.  What  could  be  taken  preriously  to  1  &  2 
Vict  c  110,  686.    IxsoLTSNT,  in. 
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n.  Agiinst  defendant  who  had  no  notice  of 
the  rait,  768.    RsainuTS. 

m.  Against   retired   membera,  802,  818. 
Bahjeuto  Comvamt. 

IV.  Setting  aaide  in  enw,  818.    Bakkibq 

COKPAVT,  L 

V.  Discharge  of  prisoner  for  debt  not  ex- 
ceeding 2(M.,  687.     iHaOLTUT,  L 

VL  Of  power.    Powsn,  IIL 

JEXECUTOBS  AND  ADMINI8TBAT0BS. 
L  JBridenoe:  admiaaiona  by  coezeontor.  48 

n.  Lachea:  in  not  entering  np  judcment 

167.      JUDOMHT,  y       "^      '•''-»"      •* 

EXTRINSIC  EVIDENCE. 
PP-^1»^1.   Divian,  L  1,  2,  669.   Staxp, 

FACTOR. 
AonvT. 

FISH. 
Oyster  apat 

Statutes  18  Ric.  2,  at  1,  c.  19,  and  17 
Ric.  2,  c.  9,  for  the  preaerration  of  the 
fry  or  brood  of  fiah,  are  still  in  force; 
and  the  spawn  or  brood  of  oysters,  called 
oyster  spat,  ia  within  the  proriaiona  of 
those  acts. 

Where  the  defendant,  in  an  action  of 
teespass  qnare  clanaom,  Ac,  justifies  an 
entry  for  the  purpose  of  taking  such 
spawn  in  the  locus  in  quo,  being  a  public 
naylgable  tide  riTer,  the  plea  must  ahow 
that  he  took  it  under  drcumstances  that 
made  the  taking  legal  within  the  pro- 
riaions  of  the  sereral  acts  for  its  pre- 
aerration.    MaUon,  Mayor,  ^e.  t.  IToo^ 

FORFEITURE, 
p.  476.    LA2n>L0KD  axd  Tivavt,  IL  2. 


FORM. 
L  Given  by  atatute. 

1.  Immaterial   Tarianoe,   188.      Ohuboh 
BATl,  VI. 

2.  Material  Tariance,  210.    GRunoH  kaxb, 

8.  Effect  in  conatming  enactment.  882. 
410.    Poor.  ^ 

n.  Practical  forma. 

1.  Citation,  188,  n.,  202,  n. 

2.  Significarit  of  contempt,  184. 

8.  Appointment  of  commissary,  198,  n. 

4.  Inhibition,  200. 

6.  Contumace  capiendo,  211. 

6.  Return  to  Habeas  Corpus,  211. 


IL  Fraudulent  lemoTal,  841.     PuAsna, 

JkJlY. 

m.  Of  witneaa,  as  distinguishsd  from  frtad 
of  party,  681.    Niw  Tual. 

FRAUDS,  STATUTE  OF. 
Statute,  XVIL 

FREE  SCHOOL, 
p.  624.    Stamp,  m.  2. 

GARDEN. 

Panaea  under  the  word  '' amnirtenaiieei." 
442.    Poon,VLl.  ^^ 

GENERAL  ISSUE. 
EriDiacBy  nL    Pua. 

GOOD  FAITH. 
Writ  of  eiror  againat^  642.    Ebbob,  H. 

GOODS  AND  CHATTELS. 
What  are,  686.    Ivaoi.yBXT,  IIL 

GOODS  SOLD  AND  DELIVERED. 

DeUTery  and  acceptance^  688.    Statuii, 
XVU. 

GRANT. 

L  1.  Under  word   "appurtenances."  442. 
Poon,  VL  1. 
2.  Liberty  to  shoot,  866.    Pown,  m. 
IL  Exception. 

1.  How  not  introduced  extrinaically,  44S. 
PooE,  VL  1. 

2.  In  lease  of  mine,  816.    Poob,VIIL5. 

GUARDIAN. 

POOB. 


FRAUD. 

L  Fraudulent   conTcyances,   686. 
»bht,  III. 


bfSOL- 


HABEAS  CORPUS. 

I.  When  not  the  proper  course. 
When  the  remedy  la  by  appeal  or  moring 
to  set  aaide  capias,  210.  Chubch  bati, 

vn.  1. 

n.  From  whence  the  writ  ahould  issue. 
A  party  aentenoed  by  two  justicss  to 
imprisonment  with  hard  labour,  under 
the  SmuggUng  Act,  4  &  6  W.  4,  e.  18, 
a.  2,  is  in  execution  in  a  criminal  matter; 
and  a  habeas  corpus  directed  to  the  jailer 
to  bring  up  his  body,  should  iasue  from 
the  crown  office. 

But,  where  the  solicitor  for  the  Cot* 
toms  attended  before  a  judge,  on  the 
hearing  of  the  return  to  such  habeas 
corpus,  and  opposed  the  prisoner's  dis- 
charge, but  did  not  take  the  aboTS  ob- 
jection, and  the  judge  discharged  the 
prisoner  for  a  defect  in  the  warrant  of 
commitment,  it  was  held  too  late  to  ob- 
ject afterwards,  on  the  part  of  the  orowii, 
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that  the  hftheaa  oorpiia  had  iMoed  from 
the  dyil  side:  and  this  Coart  refused,  at 
that  etage  of  the  proceedings,  to  rescind 
the  order  for  the  discharge.  Easton** 
eoMy  645. 

in.  Ezaminatioii  of  artiolea  of  the  peaoe 
on,  599.    Pbaob,  II. 

CV.  1.  What  facts  oontrorertible  on  affidaTit, 
599.    Pkaoi,  IL 

2.  Effect  of  discharge,  as  to  subsequent 
proceedings,  599.    Piaob,  II. 

HANBWRITINa. 
p.  481.    Bivia  L  1. 

HEIB. 
Before  admittanoe,  566.    ConHOLD,  L  1. 

HIGHWAT. 
Wat. 

HmmO  AND  SEBYICB. 
fl«ttl«Di«nt  by,  697.    Poom,  XIIL  2. 

IDENTIFICATION. 
Of  newspaper,  422.    Lmx.,  L 

IMPLICATION. 
L  Taking  away  JuriBdiction  by,  188.  Chubob 

maxB,  YL 
n.  Of  undertaking  not  to  bring  error,  642. 

Sbbob,IL 
m.  ATezment  by,  856.    Powib,  IIL 

DIPBISONMENT. 
L  To  oompel   attendance  as  witness,  55. 

Wirmss,  I. 
IL  For  contempt  of  ecclesiastical  court,  182. 

CBUmOB  BATB,  YL 

IIL  For  debt  not  ezoeeding  ^XiL^  687.    Ih- 

■OltTBJIT,  L 
lY.  HaBBAS  COBFUf. 

INDEMNITY. 

LAoti:    effect   of,   Rtgma  ▼.   Oombridge^ 
MaynT^  |>e.,  702. 

IL  To  Justioes,  779.    Poob,  X.  2. 

INDICTMENT. 

1. 1.  Introductory  aTerment,  817.    Postba. 
i.  Innuendo,  817.    PoexBA. 
8.  Time,  817.    Postba. 
4  IfaterlaUty,  817.    Postba. 

n.  For  peijnxy  before   an  election   com- 
mittee, 817.    Postba. 

IND0B8EMSNT. 
I.  On  record,  488.    Jvdoiibbt,  L 
IL  See  also  BiuA,  lY. 


INDUGBMSNT. 
p.  106.    Tboybb. 

INFORMATION. 
GrinunaL    Cbdhbal  Ihbobmatiob. 

INHABITANT, 
p.  94.    Poob,  YIIL  4. 

INHIBITION. 

p.  188.     ChUBOH  BATB,  YL 

INNUENDO, 
p.  817.    Postba. 

IN80LYENT. 
I.  Foundation  of  Jurisdiction. 
Proceedings  when  not  annulled  by  inter- 
mediate discharge  from  imprisonment 
A  par^  committed  in  execution  for  a 
debt  below  202.,  was  brought  before  the 
Insolvent  Debtors'  Court  under  the  com- 
pulsory clause,  s.  86,  of  stat  1  &  2  Yict 
c.  110,  and  orders  made,  Testing  hia 
estate,  first  in  the  provisional  assOpiee, 
and  afterwards  in  another  assignee,  fgr 
the  purpose  of  the  statute.  Before  the 
first  order  was  made,  the  insolrent  had 
lain  in  prison  twelve  succesdve  calendar 
months,  in  execution  for  the  above  debt 
After  the  making  of  the  first,  and  before 
the  making  of  the  second  order,  he  moved 
the  Court  of  Exchequer  for  his  discharge, 
under  stat  48  0.  8,  c.  128,  s.  1,  and  was 
discharged. 

Hdd^  that  both  orders  of  the  Insolvent 
Debtors*  Court  were  valid,  and  not  an- 
nulled by  the  discharge:  and  that  the 
second  assignee  might,  after  the  dis- 
chtfge,  convey  the  assigned  property,  no 
application  having  been  made  to  rescind 
the  orders.    KUcking  v.  Croft,  586. 

n.  Prooeediiigs:  validly  of;  till  resdnded 

by  same  Court,  586.    Anti,  L 
IIL  Effect  of  the  asagnment:  under  1  G.  4, 
c  119,  ss.  4, 17. 

Under  stat  1  Q.  4,  e.  119,  nothing 
passed  to  the  assignee  in  which  the  in- 
solvent was  not  beneficially  interested. 

Where  defendant  was  sued  by  the  in- 
solvent on  a  bond  conditional  for  the  pay- 
ment of  an  annuity  to  the  insolvent ; 

Hdd,  that  he  might  set  up  thb  assign- 
ment under  the  inaolvenoy  as  a  defence, 
but  that  such  defence  was  met  by  showing 
that  the  insolvent  had  assigned  away  hia 
interest  in  the  bond  before  £be  insolvency. 
Although  the  assignment  reserved  a  con- 
tinsent  interest  to. the  insolvent,  which 
had  not  yet  vested. 

And  that  the  defence  on  such  last  m«i- 
tioned  assignment  was  not  met  by  plead- 
ing that  the  assignment  was  without  con- 
sideration, and  fraudulent  and  void  as 
against  creditors,  the  bond  (which  was 
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urigned  before  itftt  1  ft  2  Viet  e.  110, 
a.  12),  not  being  goods  and  ehattele  within 
18  Elis.  c.  6.  That  act  applies  only  to 
each  property  as  may  be  taken  in  execu- 
tion. 

The  same  law  as  to  the  insolTenf  s  in- 
terest in  a  eoTonant  for  payment  of  the 
annuity,  contained  in  an  indenture  secur- 
ing the  annuity  on  land,  with  powers  of 
distress  and  entry,  and  with  a  demise  of 
the  land,  to  be  Toid  on  payment  of  the 
annuity. 

Debt  for  arrears  of  such  annuity  is 
bured  after  twenty  years  by  stat  8  ft  4 
W.  4,  &'  42,  s.  8,  but  not  after  six  years 
under  stat  8  ft  4  W.  4,  o.  27,  s.  42.  Sim 
T.  7%oma9t  686. 

IV.  ElTeet  of  discharge. 

On  ooTcnant  to  pay  premiums,  667. 

MOKXaAQB,  Q. 

INSURANCE. 

Covenant  to  pay  premiums,  667.    Mokt- 
OAOB,  IL 

INTENDMENT. 

L  After  Tecdict,  719.    Libil,  IL 

XL  Of  danger  of  breach  of  the  peace,  649. 
DiSTSBSS,  n.  1. 

INTEREST. 

**1m  the  land,"  or  ««matter  of  intfirest^" 
S41.    PuADDia,  XIY. 

INTERMENT. 
f.  778.    PooB,  Vn.  1. 

INTERROGATORIES, 
p.  870.    Etzduoi,  XL  1. 

IRELAND. 
Child  of  Irish  paieatB  bom  in  EngUnd,  822. 

POOByXL 

IRREQULARITT. 
L  In  eededastioal  court,  201, 210.  Chubob 

BATB,  IV.  vn.  1. 

ILWuTcr  b^  uppeanmoe,  646.     Eabbas 

COBPUS,  U. 

JOINT-STOCK. 
Bnu,  L    Babkibo  Cokpabt. 

JUDGE. 
L  Order  ol    Obdbb. 
IL  Summing  up,  817.    Postba. 

in.  When  a  Judge  of  Csct  as  well  as  of  law, 

442.    PooB,VLl. 
IV.  Party  bound  by  not  having  desired  him 

to  put  a  particular  question  to  the  jury, 

"48.    NoTiOB,IV.  2. 


JUDGMENT. 

I.  According  to  the  Teiy  right 

Avowry  for  rent  for  two  years  and  s 
half,  due  on  a  Michaelmas  holding.  Plets, 
Tender,  and  Non  tenuit  On  the  triil  t 
holding  fh)m  Michaelmas,  old  style,  md 
a  tender  after  old  Michaehnas  bong 
proTed  and  found,  the  judge  refused  to 
amend  the  avowry,  but  directed  the  find- 
ing of  the  jury  upon  the  second  issne  to 
be  endorsed  on  the  record.  This  Gooit 
refused  to  give  judgment  for  the  defend- 
ant, upon  Uie  finding  so  endorsed,  mider 
sect.24ofstat8ft4W.  4,c42,ind 
also  reftised  to  expunge  the  endorsement 
ffddf  also,  in  an  action  in  which  the 
pleadings  were  as  aboTc,  that  proof  of  s 
tender  by  plaintiff  of  the  amount  of  rent 
due  in  support  of  the  first  plea,  was  not 
endence  for  the  defendant  of  the  holdisg 
as  stated  in  the  avowry ;  nothing  being 
said  by  the  plaintiir  at  the  time  of  tender, 
about  the  terms  of  the  holding  or  the 
time  when  the  rent  had  beoome  doe. 
Km^hi  T.  ITDouaU,  488. 

U.  Against    party   not    appearing^    210. 
Cbuboh  batb,  vn.  1. 

UL  Against  registered  oflioen,  802,  818. 
Babkibg  Compabt. 

IV.  Laches  in  not  entering  up,  167.  Post,V. 

V.  Nunc  pro  tunc. 

Defendant  obtained  a  verdict  at  ths 
Spring  assises,  1889,  and  died  aflerwaidf 
and  before  Easter  term,  1889.  In  thai 
term  plaintiff  moved  for  a  new  trial,  and 
the  Court,  having  taken  time  to  consider, 
reAised  the  rule  late  on  last  day  of  Easter 
term.  Judgment  was  signed  for  defendsnt 
twelve  days  after  the  eml  of  Trinity  ten, 
1889;  costs  were  taxed;  and  the  slloea- 
tur  was  obtained  on  the  12th  July,  1889^ 
immediately  upon  which  the  entry  of 
judgment  was  completed.  The  delay  wis 
accounted  for  partly  by  the  length  of 
time  requiMte  for  preparing  the  bill  of 
eosts,  the  cause  being  heavy,  and  part^ 
by  the  taxation  having  been  suspended 
by  a  summons  (which  was  dischaiged) 
to  set  aside  the  judgment  after  it  vas 
rigned.  Defendant's  administratrix  sued 
out  a  scire  facias  for  execution,  retim* 
able  20th  November,  1889,  but  wai 
served,  on  19th  November,  1889,  with 
notice  of  allowanoe  of  a  writ  of  eiror. 
On  11th  January,  1840,  she  obtained  a 
rule  to  enter  judgment,  nunc  pro  tanob 
of  Trinity  term,  1889. 

Rule  absolute;  the  Court  oonsaderiBg 
that  no  laches  was  imputable  to  defend- 
ant's administratrix,  and  that  the  delay 
was  the  act  of  the  Court  (though  it  was 
not  expressly  sworn  that  the  administra- 
trix had  notice  of  the  motion  for  a  new 
trial) :  and  that  the  discretion  of  the  Coort 
was  not  limited  by  stot  17  C.  2,  c  8^  n  L 
£vanM  V.  feet,  167. 
VL  Arrest  of;  719.    Libml,  VL 
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JUaiSBICTION. 
I.  Of  JQStieea.    Juinoi,  L 
n.  Of  E«eiMUstioal  Oonrt  EoouiiAflTiOAL 
GousT,  L 

IIL  Of  SessioiiB.    PiAOi. 
IV.  Qenenll  J. 

1.  Showing  on  &oe  of  order,  78.  Poos, 
XVL 

2.  NegatiTe  Ikcta  that  would  take  awey, 
188.    Chvboh  RAn,  VI. 

8.  Taking    away   by    impUoation,    188. 

ChVBOH  BATl,  YI. 

i.  Showing  on  fhee  of  writ,  210.    Chuxoh 

BATB,  VIL  1. 
6.  Want  of,  how  examined,  699.  Pbaoi,  n. 
8.  Presimiption  that  a  ooort  acted  within, 

188.    Cbuboh  hats,  VL 

JUBT. 
L  Preemned  intention  of,  817.    Postia. 

IL  Endorsement  of  finding  on  the  reoord, 
488.    JuDOMUiT,  L 

m.  Qaeetion  for,  878.    Anounr,  IV. 

JUSTICE  OF  THE  PEACE. 

L  1.  Jnriadiction :  as  to  ohnreh  rates,  177. 
Chubobwabdih,  IL 
2.  Upon  sommons,  472.    Tdcb,  IL  1. 
IL  Ministerial  acts. 

1.  Allowances  of  poor  rates,  416.  Poob, 
XI. 

2.  When  not  compelled  to  enforce  an  order 
not  directed  to  them,  761.  Lavdlobd 
Aim  Tbnajit,  X.  2. 

8.  When  compelled  to  issne  distress  war- 
rant for  rates,  779.    PooB,  X.  2. 

m.  Indemnity  to,  779.    Poob,  X.  2. 

lY.  Attendance  of  witnesses  how  compelled, 
56.    Wmnss,  L 

y.  Order: 

What  it  most  show,  78.    Poob,  XVL 

YL  Notice  of  action. 

Stat  6  A  6  W.  4,  c.  60,  B.  109,  requir- 
ing twenty-one  days'  notice  of  action 
against  justices  or  others  for  any  thing 
done  under  tiiat  act,  does  not  impliedly 
repeal  the  priTilege  of  a  Justice  of  the 
peace  to  haTC  a  month's  notice  under  24 
O.  2,  e.  44,  B.  1.    iUr  T.  BorUm,  470. 

JUSTIFICATION. 
Fish.    Plba. 

LACHES. 
I.  In  not  entering  up  judgment^  187.  Judo- 

KBBT,  V. 

IL  In  not  taking  ol^eetioiii,  646.    Habbas 
GoBPVS,  IL 


LANDLORD  AND  TENANT. 
L  ETidence  that  the  relation  subsists. 
Declarations  by  landlord,  40.     Mbsbb 
PBOriTS,  I.  1. 

n.  Relation,  how  created. 

1.  By  lease  under  power,  866.  Powbb,  IIL 

2.  By  entry  under  agreement  for  a  lease 
with  special  corenants. 

Where  a  party  is  let  into  possesrion, 
and  pays  rent,  under  an  agreement  for  a 
fbture  lease  for  years,  which  is  to  contain 
a  coTcnant  against  sucoessiTe  crops  of 
com,  and  a  condition  of  re-entry  fof 
breach  of  covenants ;  held,  that  he  there- 
by becomes  a  yearly  tenant,  subject  to 
the  aboTc  terms  and  condition.  Doe  dem, 
Thornton  t.  Amey,  476. 
8.  Relation  of  mortgagor  and  mortgagee, 

481.      MOBTGAQB,  I. 

4.  Memorandum  after  the  signatures,  606. 
Rbplbtib,  L  8. 

m.  Rent 

1.  What  allowance  does  not  reduce  the 
reserration,  606.    Rbplbtdt,  L  8. 

2.  When  the  statute  as  to  apportionment 
applies,  690.    Post,  8. 

8.  Effect  of  re-entiy,  or  date  of  demise  in 

ejectment. 

Plaintiff  agreed  with  F.  to  let  him  land 
on  a  building  lease  for  ninety-eight  years 
from  Christmas,  1886,  at  a  pepper-corn 
rent  for  three  years,  and  then  at  116<.  a 
year,  payable  quarterly;  F.  to  build  on 
the  land  and  coTcr  in  eight  messuages 
within  the  iirst  three  years,  and  to  accept 
a  lease,  Ac. :  proviso  for  re-entiy  on  de- 
fault F.  entered,  but  did  not  build  the 
houses ;  whereupon  plaintiff  brought  eject- 
ment, and  recovered  possession  on  June 
12th,  1889.  The  demise  in  the  ^ectment 
was  laid  on  1st  Januaiy,  1889. 

Hdd  that  plaintiff  could  not,  in  as- 
sumpsit against  F.  on  the  agreement, 
recoTcr  rent  from  December  26th  to 
January  1st.    For, 

Semble,  that  sUt  4  ft  6  W.  4,  c.  22, 
8.  2,  as  to  apportionment  of  rents,  does 
not  apply  to  the  case  of  a  landlord  d»> 
termining  the  relation  of  landlord  and 
tenant  by  his  own  act  And,  ffeld  that, 
if  it  did,  no  rent  was  due  here,  the  re- 
entry taking  effect  frt>m  the  day  of  the 
demise,  and  haTing  therefore  put  an  end 
to  the  tenancy  before  a  quarter's  rent 
accrued ;  but  the  remedy  was  by  action 
for  mesne  profits. 

After  re-entry,  plaintiff  agreed  with  a 
new  tenant  to  let  him  the  premises  for 
the  residue  of  F.'s  term,  at  a  pepper- 
corn for  the  year  ending  Midsummer, 
1840,  701.  for  the  year  ending  Midsum- 
mer, 1841,  and  14<M.  a  year  for  the  rest 
of  the  term.  Plaintiff,  in  the  abore  ac- 
tion, claimed,  as  damages,  the  difference 
between  the  rent  which  he  would  actually 
receiTC  down  to  Bfidsummer,  1841,  and 
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that  which  would  haTe  acoraed  down  to 
the  same  period  if  F.  had  kept  his  agree- 
ment. 

ffeld,  that  the  Jnry  were  not  boond  to 
award  that  amount,  bat  might  giTO  their 
Terdict  on  an  estimate  of  Sie  plaintiff's 
real  damage,  taking  into  eonMderation 
the  increased  rent  secured  to  him  by  the 
second  agreement  Olderahaw  t.  Molt,  690. 
4.  Payment  so  as  to  gain  a  settlement,  687. 

PooE,  XIIL 

IV.  Liabilities  of  landlord :  to  rate  in  respect 
of  one  reserred,  816.    Peon,  YIII.  6. 

y.  Landlord's  remedies. 

1.  Distress,  117.     488,  Distmss,  L  6, 
lY.  2.    481,  MoBTOAaE,  L 

2.  Seisure  after  firandolent  remoral,  841. 
^     Pliadino,  XIV. 

8.  Mesne  profits  to  day  of  trial,   186. 

Eyidenok,  VL 
4.  Re-entry,   476.      Ant^,   H.  2.      481, 

MOBTQAOK,  L 

6.  Assumpsit ;  damages,  690.    Ant^,  ni. 

6.  I^ectment,  690.    Ant^,  HI.  8. 

7.  Possession  by  order  of  justices,  761. 
Post,  X.  2. 

YI.  Tender,  117.     Distuss,   L   6.    488, 

JUDOMBNT,  L 

YIL  Pleading:,  Justification  under  landlord 
for  rent,  841.    Pleadinq,  XIY. 

Yin.  Notice  to  quit,   476.     Ant^,   H.   2. 

481,  Mobtgaoi,  I.    748,  Notiob,  IY.  2. 
IX.  Duties  and  liabilities  of  tenant 

Under  coVenant  engrafted  on  yearly  ten- 
ancy, 476.    Ant6,  IL  2. 

X  Tenant's  remedies. 

1.  Case  for  distraining  for  too  large  a 
sum,  488.    DisTBESs,  IY.  2. 

2.  Restitution  on  appeal. 

The  judges  of  assise,  on  appeal,  under 
■tot  11  G.  2,  c.  19,  s.  17,  against  an 
order  of  two  magistrates  giring  posses- 
sion to  a  landloi^  under  sect  16,  made 
an  order  for  restitution  of  the  premises 
to  the  tenant  The  order  of  the  judges 
was  not  directed  to  any  person. 

ffeldf  that  mandamus  could  not  issue 
eommanding  the.  two  justices  to  make 
restitution.    Retina  t.  TVotU,  761. 

XL  Determination  of  the  relation. 

By  ejectment,  690.    Ant^,  IIL  8. 
XII.  Bridenoe. 

1.  Of  terms  of  holding,  488.  Juboicbnt,  I. 

2.  Of  payment  of  rent,  606.    RBrLBViH, 
I.  8. 

8.  Yarianoe.    Yabiahob. 

LEASE. 
Under  power,  866.    Powxb,  m. 

LEGAL  ESTATE, 
p.  442.    PooB,YLl. 


LETTER. 

L  1.  Eridenoe  of  writing,  870.    ErtDUoi, 

XI.  1. 

2.  Thirty  years  old,  481.    Dbyisi,  L  1. 
II.  Setting  forth  the  whole,  699.  FlACi,  IL 
lU.  Of  attorney,  669.    Stamp,  IL  L 
IY.  Of  request,  201.    Cbubch  bate,  IY. 

LIBEL. 

L  Criminal  information. 
Practice :  eridence  on  which  rule  dravniip. 
A  motion  for  a  criminal  informatioa  for 
libels  published  in  a  newspaper  wss  msde 
upon  affidarits  containing  the  stamp  ofiiee 
oertifloate  rerifying  the  deolarstioB  of 
publication  and  printing,  under  stat  6  ft 
7  W.  4,  c.  76,  s.  8.  The  affidaritB  ilM 
set  forth  the  libel,  stoting  it  to  be  ecn- 
tained  in  a  newspaper,  which  (as  ip- 
peared  by  the  affidavits)  corresponded 
•  with  the  description  in  the  stamp  offioe 
declaration.  At  the  time  of  the  motion,  a 
newspaper,  likewise  so  corresponding,  wai 
shown  to  the  Court.  The  rule  nisi  wts 
granted;  but  it  was  not  drawn  ap  on 
reading  the  newspaper;  nor  was  the  news- 
paper annexed  to  die  affidarit,  or  filed. 

ffddf  not  sufficient  at  common  law,  or 
under  the  statute;  and  that  the  nswf- 
paper  could  not  be  shown  to  the  Comt 
on  moving  to  make  the  rule  abiolate. 
Ke^a  ▼.  Woolmer,  422. 

n.  Declaration. 
Allegations  to  point  the  imputation. 

In  case  for  libel,  the  declaration  stated 
that  plaintiff  was  a  Roman  Catholie 
priest,  and  priest  of  a  chapel  named, 
and  that  defendant,  intending  to  ii^nre 
him  in  his  said  offices,  published  of  hin, 
in  those  offices,  a  libel,  which  was  set 
out.  The  alleged  libel  contained  so  so- 
count  of  a  Roman  Gatholio  having  been 
seen  performing  a  penance,  whidi  was 
suggested  to  be  of  a  degrading  kind,  sad 
added  that  the  party  performing  the 
penance  said,  that  his  priest  would  not 
administer  the  sacrament  to  him  till  be 
had  performed  it,  and  that  his  priest  was 
the  plaintiff.  The  declaration  also  set 
forth  certain  comments  of  the  defendant, 
accompanying  the  publication,  end  in 
which  the  Roman  Catholic  discipline  wM 
attacked:  the  libel  was  not  otherwise 
connected  with  the  plaintiff:  nor  were 
there  any  allegations  showing  how  the 
enjoining  of  such  a  penance  would  affed 
the  character  of  a  Roman  Catholic  priest 
Judgment  arrested,  the  Court  holding 
that  the  publication  was  not,  on  the  face 
of  it,  libellous,  and  revising,  even  upon 
the  assumption  that  plaintiff  was  chai^ 
with  imposing  the  penance,  to  intend  that 
the  jury  had  eridence  before  them  of  any 
ij^jury  to  plaintiff,  which  the  declaration 
did  not  show,  though  some  evidenee  to 
that  puipoae  was  in  fact  given. 
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ffdd  that,  if  the  publication  had  been 
Ubelloas,  it  would  not  haTe  been  justifi- 
able on  the  ground  that  it  was  promul- 
gated at  a  public  meeting  called  to  peti- 
tion parliament  against  making  a  grant 
in  support  of  a  Roman  Catholic  college. 
ffeame  t.  Stowell,  719. 
m.  Prinleged  communication. 

1.  Public    disooMion,    wlMo    not,    719. 
Ant^n. 

2.  Defamatoiy  ezoess. 

Defendant  claimed  rent  of  plaintiff; 
plaintiff's  agent  ^with  whom  plaintiff  had 
aothorixed  defenaant  to  correspond  on  the 
tnbject,  refusing  himself  to  communicate 
with  defendant  immediately)  told  defend- 
ant that  plaintiff  denied  his  liability;  de- 
fendant thereupon  wrote  to  the  agent, 
alleging  faets  in  snpport  of  his  claim, 
and  adding,  *'  this  attempt  to  defVaud  me 
of  the  prMlnce  of  the  land  is  as  mean  as 
it  is  dishonest."  Declaration  for  libel, 
wttiBg  oat  the  above  letter.  Plea,  Not 
Guilty. 

ffM,  that  the  publication,  in  these 
terms,  was  not  priTileged,  and  ■  that  the 
Jndge  was  justified  in  directing  the  jury 
that  it  was  a  UbeL     TSuon  ▼.  Evant,  788. 

IV.  The  Court  may  arrest  judgment,  not- 
withstanding the  82  G.  8/0.  60.  M$ame 
▼.  Stoweil,  731. 

LIBERTY. 
Of  ahootuig,  866.    Powib,  IIL 

LISN. 
L  Interests  in  nature  of. 
Under  engagement  not  to  remove  goods 
tin  paid  for,  682.    Statuts,  XYIL 

n.  Up  to  what  time. 

Where  goods  deposited  at  a  wharf  are 
■old  by  the  owner,  and  he  gires  notice 
thereof  to  the  wharfinger,  paying  all 
charges  up  to  that  time,  the  wharfinger 
oaanot  claim  a  lien  against  him  for  sub- 
■oquent  charges  ii)  respect  of  such  goods, 
on  the  ground  that  no  delivery  order  was 
lodged,  and  the  notice  was  merely  oral. 
Sony  T.  Longmore,  689. 

UL  1.  Under  what  plea,  106.    Teotsb. 
2.  On  a  plea,  in  detinue,  that  the  goods 
were  not  the  goods  of  plaintiff,  defend- 
ant may  set  up  a  lien.    Lane  t.  Tew- 
son,  116,  n. 


Ploadbg,  866. 


LIFE. 

PowBB,  m. 


LIMITATIONS. 
L  1.  Writing  to  rebut  plea. 

In  assumpsit  for  money  lent  to  defend- 
ant for  his  father's  benefit,  an  entry  made 
l^  defendant,  as  clerk  of  the  plaintiff,  in 
plaintiff's  ledger,  wherein  pluntiff  gives 


defendant  credit  for  part  payment  within 
six  years  by  bis  father,  is  not  a  sufficient 
writing  signed  by  the  party,  within  stai. 
9  G.  4,  c.  14,  to  rebut  a  plea  of  the 
Statute  of  Limitations.  BayUy  v.  Aehr 
ton^  498. 
2.  Payment  to  rebut  plea,  498.    Ant%,  1. 

U.  As  to  arrears  of  annuity,  586.  Insol- 
TBIIT,  III. 

III.  Of  estates,  61.    Rimaikdbb. 

LONDON. 
By-laws. 
Employment  of  drover,  787.  NiouQivos, 
IL  2. 

LUNATIC. 
Pauper,  78.    Peon,  XVL 

MAGISTRATE. 
JusTiOB  or  TBI  Pbaob. 

MAJORITY, 
p.  189.  Yestbt,  II.  2.    288,  Chubch  bati, 
IL  2.    460,  Statutb,  LI.  1.  ' 

MANDAMUS. 
L  1.  To  justices  to  sign  and  allow  rate,  416. 
PooB,  X-  1. 

2.  To  issue  distress  warrant  for  rate,  779. 
PooB,  X.  2. 

n.  When  refused. 

1.  To  repair  a  road,  427.    Wat,  II. 

2.  Where  there  is  a  specific  remedy,  612. 
Dbanbbt. 

8.  To  justices  to  give  restitution  under 
an  order  not  directed  to  them,  761. 

LaNDLOBD  and  TlNAKT,  X.  2. 

MANOR. 
Admittance  to  customary  tenements,  666. 
COPTHOLD,  I.  1. 

MASTER  AND  SERVANT. 

I.  Successive  contracts  constituting  contract 
for  a  year,  78.    Poob,  XII.  1. 

n.  Distinction  between  a  servant  and  a  per- 
son employed  in  an  independent  calling, 
787.    NiQLioiKOE,  IL  2. 

III.  Master's  liabilities  for  acts  of  servant 

1.  Plea  in  case  for  negligence,  878.  Casb. 

2.  Owner,  when  not  liable  for  drover  em- 
ployed by  him,  787.  Nigliqbnoi,  II.  2. 

MATERIALITY. 
In  indictment  for  perjniy,  817.    Postba. 

MAXIM. 

That  there  is  no  wrong  without  a  remedy, 
288.    Chubch  batb. 
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INDEX. 


MEETING. 
Vwtry,  189.    Vbstbt,  2.     177,  Chvboh- 

WABDIH,  IL 

MEMORANDUM. 
Inoorporatizig,  606.     Rspuyiv,  I.  8. 

MENACE, 
p.  599.    PiAOi,  IL 

MEBGEB. 
L  Effect  of  interreniiig  limltatioiis,  61.   Ri- 

MAIHDIB. 

H.  Of  office,  188.    Ghvboh  bats,  VI. 

MESNE  PROFITS. 

I.  1.  LUbility  for  ocoapation  by  tenant 
In  trespaM  for  mesne  profits,  a  verdict 
may  be  found  against  defendant,  though 
he  never  actually  occupied  during  the 
time  of  the  trespass,  if  it  be  proved  that, 
before  the  trespass,  defendant,  who  then 
held  lawfully,  under-let  to  H. ;  that  de- 
fendant's and  H.'s  interest  became  deter- 
mined, and  right  of  possession  vested  in 
plaintiff;  that  H.  held  on;  and  that  de- 
fendant afterwards  continued  to  receive 
rent  of  him,  and  declared  him  to  be  his 
tenant  when  plaintiff  demanded  posses- 
sion ;  defendant  and  H.  both  alleging  title 
in  the  party  under  whom  defendant  for- 
merly held.  Doe  v.  ffarlow,  40. 
2.  When  and  to  what  date  recoverable  in 
ejectment,  186.    Eyidbhob,  VL 

n.  Action  for. 

1.  When  the  proper  remedy,  690.    Labd- 
lobd  and  Tbkavt,  m.  8. 

2.  Record  in  ejectment,  against   whom 
evidence.    Doe  v.  ffarUnOf  42,  n. 

BONE. 

Proportion  of  ore  reserved,  816.     Poob, 
VIIL  6. 

MINISTERIAL  ACT. 
p.  416.    Poob,  X.  1. 

MISDESCRIPTION, 
p.  748.    NonoB,  IV.  2. 

MISTAKE. 
Of  law,  697.    PooB,Xn.  2. 

MONET  LENT. 
L  0.  v.,  641.    Bills,  VL 

MONITION. 
p,  210.    Chitboh  batb,  VIL  1. 


MORTGAGE. 

I.  Relation  of  mortgagor  and  mortgBgee. 
Right  to  enter  and  evict. 

A  mortgage  deed,  reciting  a  loan  of 
860i.  at  6  per  cent,  interest,  contained  aa 
agreement  that  the  mortgagor,  during  hlj 
occupation  of  the  mortgaged  premiees, 
should  yield  and  pay  for  the  same  to  th« 
mortgagee  the  yearly  rent  or  sum  of  601., 
payable  half  yearly,  and  that  it  should 
be  lawftd  for  the  mortgagee  to  use  sach 
remedies,  by  distress  and  sale,  for  th« 
recovery  of  the  said  rent  as  landlordi 
have  on  common  demises ;  provided  that 
the  reservation  of  such  rent  should  not 
prejudice  the  mortgagee's  right  to  enter 
and  evict  the  mortgagor  at  any  time  after 
default  made  in  payment  of  the  moneys 
secured,  or  any  part  thereof. 

Held  that,  after  default  made  in  pay- 
ment of  the  principal  and  of  one  haJf 
year's  rent,  the  mortgagee  might  ejeet 
the  mortgagor  without  any  notice  to  quit^ 
though  he  had  treated  the  mortgagor  as 
tenant  by  distraining  on  him  for  a  previovu 
year's  rent 

The  court  roUs,  containing  a  preaeni- 
ment  of  an  admittance  upon  a  suirendcr, 
out  of  court,  are  primaiy  evidence  of  the 
surrender,  as  between  surrenderor  and 
surrenderee,  without  producing  the  origi* 
nal  surrender,  or  inquiring  into  the  suffi- 
ciency of  the  stamp  upon  it  Doe  dem, 
Oarrod  v.  OUey,  481. 

II.  Discharge  of  mortgagor  under  LbboIvcbI 
Act :  covenant  to  pay  premiums. 

By  deed  of  mortgage  for  a  debt  of 
10001.,  the  mortgagor  covenanted,  as  a 
further  security,  to  insure  his  life  for  the 
mortgagee's  benefit,  deliver  the  policy  to 
him,  and  keep  the  premiums  pud  till  the 
debt  was  discharged ;  and  that,  if,  in  the 
mean  time,  the  premiums  should  be  in 
arrear,  the  mortgagee  might  pay  thai 
and  recover  the  amount  from  mortgagor. 

The  mortgagor  afterwards  took  the 
benefit  of  the  Insolvent  Debtors'  Aet,  7 
G.  4,  e.  67,  and  included  the  1000<.  debt 
in  Ids  schedule,  stating  also  that  the 
creditor  held  a  policy  of  insurance  on  hia 
Ufe,  with  the  joint  security  of  A.  B.  for 
payment  of  the  premiums. 

ffeld,  that  the  mortgagor  was  not  pro- 
tected by  his  discharge,  and  sect  61  of 
the  statute,  from  an  action  of  covenant  aft 
the  suit  of  the  mortgagee  for  premiums 
becoming  due  after  such  discharge,  and 
paid  by  Sie  mortgagee  on  the  morlgagor^f 
default     BenneU  v.  BurUm,  667. 

m.  Rateability  of  corporate  property,  2. 
Poob,  VIII.  1. 

MUNICIPAL  CORPORATIONS. 

I.  Overseers :  signature  of  burgess  list,  460. 

Statutb,  LI.  1.  * 

IL  Burgess  list:  penalty  on  neglect,  460. 

Statutb,  LL  1. 


msBx. 
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m.  Pnpvrif:  rftleAMll^,2.   Poob,YIIL1. 
IV.  CompeiiMtioii,  702.    SrATun,  LI.  4. 
Y.  PeiiAlties:  on  oreneer,  460.    Statuti, 

LLl. 
VL  AjBtknBi  n»tiM  when  not  required,  460. 

SCATUTS,  LL  1. 

NAYIGATiON. 
Tolls  on  stone,  622.    Stovb. 

NEGATIVE  PBE09AHT. 
p.  716.    PuADiHO,  XY. 


NEGLIGENCE. 

L  By  attoiiiey,  878,  877,  a.     Anomnr, 
IV.  V. 

IL  1.  Of  senrsDt,  878.    Casb. 
2.  Of  licensed  droTsr. 

The  buyer  of  a  bnUock  employed  a 
lioensed  <^Ter  to  drive  it  ftrom  Smith- 
Md.  By  the  by-lswB  of  London,  no  one 
bat  a  Ueensed  drorer  eoidd  be  so  em- 
ployed. The  droTsr  employed  a  boy  to 
drive  the  bollock  (together  with  others, 
the  property  of  different  persons)  to  the 
owner's  slaughter-honse.  MisoMef  was 
eeeasioned  by  the  bulleek,  thronfl^  the 
eareless  driving  of  the  boy. 

ffeld,  that  the  owner  was  not  liable  for 
the  injuiy ;  the  boy  not  being,  in  point  of 
law,  his  servant  Although  the  careless 
driving  and  accident  took  place  after  the 
boy  had  driven  the  bollock  beyond  the 
bounds  of  the  city,  towards  the  defend- 
ant's hoose. 

Per  CoLBKiDOi,  J.  The  owner  would 
not  have  been  liable  if  the  drover  himself 
had  been  driving  at  the  time  of  the  iigaxy. 
MiUifion  V.  Wedge,  787. 

in.  How  available,  878, 877,  n.    AnoBjnT, 

IV.  V. 
IV.  Plea  of  Not  Gi^iy,  87&    Casi. 

NEW  ASSIGNMENT. 
p,  117.    BisTRBSs,  L  6. 

NEW  TBIAL. 

The  Court  refused  to  grant  a  new  trial 
wpoB  lAdavit  disclosing  matter  to  im- 
peaoh  the  evidenoe  at  the  trial,  whsm  the 
damages  were  less  than  20/.,  and  no  ftraud 
was  imputed  to  the  plaintiff,  but  only  to 
a  witness  called  for  him.  Bramon  v. 
/MMwry,  681. 

NEWSPAPER. 

LiBSL. 

NISI  PRIU8. 
Dedsion  on  voire  dire,  442.    Poob,  VL  1. 
VOL.  XL. 


NOMINATION, 
p.  189.    Vbstbt,  IL  2.    612,  Dbavbbt. 

NON  ASSUMPSIT. 
Etidbhcb,  m.    Plba. 

NONSUIT. 
Objections  available  on  rale  for,  878.  Casb. 

NOT  GUILTT. 
Plba. 

NOTE. 
L  To  amend  by,  817.    Postba. 
IL  In  writing,  498.    Limitatiobs,  I.  1. 

NOTICE. 
I.  Generally. 

1.  Defeot,  when  cured  by  appearance,  798. 
Poob,  XVH. 

2.  At  dwelling-house,  768.    Bbqubsts. 
8.  In  excuse  of  laches,  167.  Judokbbt,  V. 

n.  Of  action. 

1.  For  an  omisnon,  when  not  required, 
460.    Statutb,  LL  1. 

2.  Length  of  time,  470.    Jvstiob,  VI. 

8.  Statutory  exception  to  rule  that  de- 
fendant Shall  have  notice  to  defend 
himself,  768.    Bb<|0»sts. 

4.  Instanee  in  which  the  rule  applies, 
818.    Bahkui«  Cokvabt,  I. 
m.  Of  trial:  with  a  riew  Ae BMsne  profits, 

186.     EVIBBBOB,  VL 

IV.  To<|«lt. 

1.  When  not  reqidred,  476.  Lahdlobd 
ABO  Tbbabt,  IL  2.    48;i,  Mobioaob,  I. 

2.  Misdescripti<m  of  parish. 
Notice,  to  a  yearly  tenant,  to  quit  ''that 

messuage,  farm,  Ike,  situated  at  D.,  in  the 
oounty  of  York,  whioh  yon  now  hold  ub- 
der  me  as  tenant  from  year  to  year."  The 
demises  were  not  situated  at  D.,  but  at 
H.    D.  and  H.  were  acyoining  pari^es. 

Hdd,  after  verdict  in  an  action  of  eject- 
ment, not  a  material  variance,  the  tenant 
not  having  shown  that  he  held  more  than 
one  farm  under  the  lessor  of  the  plaintiff, 
or  that  he  was  misled  by  the  notice,  and 
not  having  desired  to  have  any  questien 
on  this  last  point  snbmitted  to  the  jnxy. 
Doe  dem,  Armstrong  v.  Wilkinson,  748. 

V.  To  produce,  186.    Evidbncb,  VL 

VI.  Of  distress:  for  too  large  a  sum,  net 
eured  by  relinquishment,  488.  DisraBSs, 
IV.  2. 

VIL  Of  Side,  689.    Iobb,  IL 

Vm.  In  bastardy,  798.    Poob,  XVIL 

IX.  Of  poor-rate,  779.    Poob,  X.  2. 

X.  Of  mode  in  which  a  vestry  meeting  will 
be  conducted,  189.    Vbstbt,  II.  2. 
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IMPBX. 


OBJECTION. 
L  When  available,  and  how. 

1.  On  rule  for  nonsuit,  though  not  taken 
at  the  trial,  878.    Casi. 

2.  On  appeal,  210.    Chvboh  katb,  YII.  1. 
8.  On  motion  to  8et  aside,  210.    Chuboh 

&ATB,  VII.  1. 
4.  On    return   to   habeas   corpus,    210. 
Church  eati»  VIL  1. 
n.  WaiTor. 

1.  By  omission  to  take,  646.  Habbaa 
ooBPUS,  II.     798,  Poor,  XVII. 

2.  When  it  must  be  clearly  shown,  767. 
Award,  UL 

OCCUPATION. 

L  Beneficial,  2,  84,  94,  816,  824.  Poob, 
VIII. 

n.  Of  cemetery,  824.    Poob,  Vm.  6. 

in.  To  make  a  party  liable  for  mesne  pro- 
fits, 40.    Mbsnb  FBoriTS,  L  1. 

OFFICER. 
I.  Election,  ftc. 

1.  Appointment  by  Poor  Law  Commis- 
sioners, 180.    Poob,  in.  1. 

2.  By  yestry  meeting,  189.  Vbstbt,  II.  2. 
IL  De  facto. 

1.  How  remoTed,  702.    Statutb,  LI.  4. 

2.  Compensation,  702.    Statvtb,  LI.  4. 
8.  Powers,  702.    Statuo,  U.  4.     177, 

Churohwabdbm,  II. 

III.  Swearing  in. 

1.  Bee  Reffina  t.  Doyly,  161. 

2.  Effect  in  giring  Talidity  to  official  acts, 
177.    Chubohwabdbn. 

8.  Declaration  in  lieu  of  sacramental  test : 
omission  of,  702.    Statutb,  LL  4. 

rV.  Concurrent  offices  held  by  same  indi- 
Tidual,  188.    Chubch  batb,  VL 

V.  Registered,  802,  818.     Babkino  Com- 

FANT. 

VL  Dismissal,  624.    Stamp,  HI.  2. 

OFFICIAL  PRINCIPAL, 
pp.  188,  201,  210.    Chuboh  batb. 

OMISSION. 
Action  for,  460.    Statutb,  LI.  1. 

ORDEk. 
I.  Qenerally. 

1.  For  retrospeetlYe  payments,  when  bad, 
78.    Poor,  XVL 

2.  Bad  for  not  showing  jurisdiction,  78. 
Poob,  XVI. 

8.  Must  show  that  it  is  made  by  parties 
who  heard  the  eyidence,  78.  Poob, 
XVI. 


4.  When  bad  in  part,  bad  altogether,  IM. 
Poor,  IIL  1. 
6.  When  valid  till  rescinded  by  same  eoort, 
687.    Insolvbnt,  I. 

6.  Bad  for  not  using  words  of  statntSf  or 
necessarily  equivalent  thereto,  68i 
Wat.  I.  2. 

7.  DirisibiU^,  798.    Poor,  XVn. 

8.  Effect  of  want  of  direction,  761.  Um> 

LOBD  ABD   TbMABT,  X  2. 

n.  Judge's. 

1.  Making  it  a  rule  of  court,  1  Rw.  On. 

2.  For  costs  of  proving  docamenta^  21. 
Costs,  IV. 

in.  In  particular  cases. 

1.  Pavpbb  Luhatxc.    Poob.    Wat. 

2.  In  bastardy,  793.    Poob,  XVIL 

8.  Of  restitution,  on  appeal  to  judges  of 
assise,  761.  Lardlobd  ahd  liuwi, 
X.2. 

OWN  ACT. 
I.  Whether  it  bars  right  to  apportionmiBt, 

690.    Labdlord  and  Tbxabt,  IIL  8. 
IL  Acquiescence,  624.     Stamy ,  m.  2. 

OWNER. 

Liability  for  acts  of  persons  employed  \^ 
him  787.    Nbguqbncb,  IL  2. 


p.  18.    Fish. 


OTSTERS. 


PARCELS, 
p.  442.    Poob,  VL  1. 

PARISH. 
Division  Into  townships,  Poob,  IV. 

PARISHIONER. 
L  Competency,  442.    Poob,  VI.  1. 
n.  See  also  Chubch  batb.    Vbstbt. 

PAROL  EVIDENCE. 
Eyidbbob,  XL 

PARTICULARITY. 
L  In  significavit,  210.  Chuboh  bati,  VIL  1. 
n.  In  pleading.    Plbadimo,  X  XL 

PARTNER. 
Bambibo  Compant.    Bills,  L  1 

PATRONAGE, 
p.  612.    Dbabbbt. 

PAUPER  LUNATIC. 
Form  of  order,  78.    Poob,  XVI. 


INDBX. 
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PATWffiNT. 
I  Adndnioa  in  writiiig,  498.    Liieitatzo>8, 

1.1. 
IL  Of  rent  by  person  hixing,  687.    Poos, 

XUL 

PEACE. 
L  DftDger  of  Inreftch,  649.    Dutbiss,  n.  1. 
U.  Articles  of. 

On  habeas  corpus,  bringing  np  a  psrty 
committed  by  justices  for  not  finding 
sureties  of  the  peace,  the  Court  will  not 
hear  affidavits  controverting  the  facts  al- 
leged in  the  articles  of  the  peace.  Stat 
66  G.  8,  c.  100,  s.  8,  does  not  affect  the 
practice  in  this  respect 

Where  a  par^  exhibiting  articles  of 
the  peace  alleges,  as  the  ground  of  fear, 
expressions  in  a  letter,  which  he  submits 
to  the  Court  for  their  construction,  the 
Court  will  not  take  the  words  into  con- 
sideration, nor  act  upon  the  articles,  un- 
less the  whole  letter  be  set  forth. 

Where  the  sessions,  upon  articles  of 
the  peace  being  exhibited,  have  ordered 
aoreties  to  be  found,  and  committed  the 
accused  party  for  want  of  them,  their 
judgment  is  not  final ;  but  this  Court,  on 
habeas  corpus  and  certiorari,  will  examine 
the  articles,  and,  if  they  are,  on  the  face 
of  them,  insufficient,  superseide  the  order 
of  sessions  as  made  without  jurisdiction, 
and  discharge  the  prisoner. 

Articles  of  the  peace  are  not  sufficient 
valess  they  show  a  threat 

The  threat  need  not  be  in  words,  but 
may  be  inferred  from  a  course  of  conduct 
That  inference,  howerer,  must  be  drawn 
by  the  exhibitant  himself ;  and,  if  he  omit 
to  state  it  in  the  articles,  the  Court  will 
not  draw  the  inference. 

The  exhibitant  may  allege,  as  part  of 
bis  ground  for  apprehennon,  misconduct 
which  has  been  the  subject  of  former 
articles ;  although  the  accused  party  was 
oommitted  on  those  articles  for  want  of 
•ureties,  and  discharged  on  habeas  cor- 
pus: and  a  commitment  on  such  new 
articles  will  not  be  contrary  to  stat  81 
Gar.  2,  c  2,  s.  6.    Ee^fina  t.  Dwm,  599. 


p.  188. 


PEGtJLIAll. 
Chvxoh  batb,  YL 


PENALTY. 


p.  460.    flTATUn,  LL  1. 
642,Ebm>b. 


472,  Tvtm,  XL  1. 


pebemptobt  paper. 

Abolition  of,  685.    Rio.au. 


PLEA. 

I.  Several  pleas :  to  debt  for  railway  calls. 
By  the  South  Eastern  Railway  Act  (6 
ft  7  W.  4,  c.  IxxT.,  local  and  personal 
public),  no  proprietor  can  act  or  vote  as 
a  director  till  his  calls  are  paid ;  and  four 
directors  are  a  quorum.  The  directors 
have  power,  firom  time  to  time,  to  make 
calls,  giving  certain  notice,  which  the 
shareholders  are  to  pay,  with  interest 
firom  the  day  appointed  for  payment  to 
the  actual  payment  In  case  of  neglect 
of  paymenC  the  company  may  sue  in 
debt,  ftc,  or  the  directors  may  declare 
the  shares  forfeited,  of  which  forfeiture 
no  advantage  shall  be  taken  until  notice 
has  been  given  to  the  shareholder,  and 
the  declaration  of  forfeiture  has  been 
confirmed  by  a  meeting  held  three  months 
at  least  after  such  notice.  In  any  action 
to  recover  the  money,  it  is  sufficient,  by 
the  statute,  to  declare  that  defendant, 
being  proprietor,  is  indebted  to  the  com- 
pany in  the  sum  in  arrear,  for  a  call,  or 
so  many  calls,  ftc,  on  a  share  belonging 
to  defendant,  whereby  an  action  hath 
accrued,  ftc,  without  setting  forth  the 
special  matter;  and  on  the  trial  it  is 
only  necessary  to  prove  that  defendant 
was  proprietor  at  the  time  of  making  the 
call,  and  that  the  call  was  in  fact  made 
and  the  notice  given,  without  proving  the 
appointment  of  the  directors  who  made 
the  calls,  or  any  other  matter  whatsoever ; 
and  the  company  is  thereupon  entitied  to 
recover  what  appears  due,  including  in- 
terest, unless  it  appears  that  the  call  is 
for  more  per  share,  or  is  made  payable 
earlier,  or  that  more  calls  have  been 
made,  than  the  act  permits,  or  that  notice 
of  the  calls  has  not  been  given. 

The  company  having  declared  in  debt 
for  calls  and  interest  thereon  in  the  gene- 
ral form  given  by  the  act,  the  Court  under 
Stat  4  Ann.  c.  16,  s.  4,  allowed  defendant 
to  plead  the  following  pleas. 

1.  Nunquam  indebitatus. 

2.  That  defendant  was  not  proprietor 
mode  et  forma. 

8.  That  the  shares  had  been  declared 
foifeited,  and  the  steps  directed  by  the 
act  taken  thereon. 

But  struck  out  the  following, 

1.  That  there  were  not  present,  when 
the  calls  were  made,  four  directors  who 
had  psid  their  calls. 

2.  That  there  was  no  notice  of  the 
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8.  That  the  directors  did  not  appoint 
a  time  and  place  for  receiving  the  pay- 
ment 

4.  That  the  calls  were  made  for  pur- 
poses not  authorised  by  the  act. 

6.  That  they  were  not  made  on  all  the 
subscribers  and  proprietors. 

6.  That  th^  were  not  made  by  compe- 
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tent  persons,  and  for  the  sole  purpose  of 
the  undertaking.  South  EatUm  RcBilvmy 
Company  ▼.  BebbUwhiU,  497. 

n.  Particular  pleas. 

1.  Non  infregit  oonTentioBem,  effect  of 
taking  issue  on  instead  of  denraning, 
43.    EviDBiiOB,  XIII.  2. 

2.  In  detinue,  denying  property  116,  n. 
LiBH,  m.  2. 

8.  By  receiTer  justifying  under  a  distress 
for  rent,  118,  n.    Dist&kss,  I.  6. 

4.  RemoTal  to  aToid  distress,  841.  Puad- 
mo,  XIV. 

6.  To  action  hj  endorsee,  that  bill  was 
endorsed  to  him  only  as  agent  of  prin- 
cipiJ  who  dissents,  455.    Bills,  iV.  1. 

6.  Justification  of  act  within  statutoxy 
profisioiu,  18.    Fish. 

7.  Non  assumpsit,  878,  877,  A.  AnoK- 
HIT,  IV.  V. 

8.  Not  Guilty,  what  it  puts  in  iasoe,  106. 
Tnovnu    878,  Casb. 

9.  Plea  amounting  to  Not  GNdlty,  465. 
Bills,  TV.  1. 

PLEADING. 

I  Practical  regulations. 

1.  Date  of  pleading. 

A  similiter,  added  by  a  party  in  a  cause 
to  his  adversary's  pleading,  does  not  re- 
quire a  date  under  Reg.  Gen.  Hil.  4  W.  4^ 
Gbhbeal  Rulbs  and  Rbgulations,  1. 

A  similiter  is  not  a  pleading  within  that 
rule.    £ddm  ▼.  Ward,  428. 

See  also  654.    Timb,  I.  4. 

2.  letting  asida  as  friToloaa»  716.  Post^ 
XV. 

H  Inducement. 
1.  Inducement,  when  admltled,  106.  Tbo- 


2.  Effect  of  stating  tiUe  in,  841.    Post, 

XIV. 
8.  What  is,  878.     Casb. 
m.  Admission  by. 
Inducement,  106.    TmoYBm. 

IV.  Cause  of  action. 

Allegatiena  pointing  impatatloB  to  pUin- 
tilF,  719.    LiBBL,  IL 

V.  1.  Ciroumstanees  to  chow  legiHty,  18. 
Fish. 

2.  Statutory  acquittal,  672.    Amavit. 

VI.  Titie. 

1.  In  justificflition  under  demiM  to  the  op- 
posite party,  841.    Post,  XIV. 

2.  Need  not  be  shown  is  against  •wrong- 
doer, 624.    S¥A»,  m.  2. 

8.  Continuance  of  particular  eetat^  866. 

POWBB. 

Vn.  Time.    Timb. 
Vin.  ArgumentatiTcness. 
Constructive  denial  of  endonement,  466. 
Bills,  IV.  1. 


IX.  Ambiguity. 
As  to  a  matter  not  put  in  issoi^  117. 

DiflT&BSS,  I.  6. 

X.  Particularity. 
In  pleading  titie,  841.    Post,  XIV. 

XI.  Averment  by  implication. 

1.  Life,  856.    Powbb,  III. 

2.  Intendment,  649.  DistBBBi,  IL  1, 7IIS. 
LiBBL,  lU.  2. 

Xn.  Suiplnsftge.    BwnvsAm, 
Xin.  Traverse. 

1.  So  as  to  put  time  in  issue,  672.   As- 
sault. 

2.  Denial   of  the   whole   defense,  716. 
Post,  XV. 

8.  Of  making  ud  acceptance  nodo  <t 
fomi,  745.    Bills,  I.  1. 

XIV.  Cumulative  traverse :  de  iqjurift. 
Interest:  authority. 
Trespass  for  breaking  and  enteriag  plio- 

ti£f 's  house  and  taking  his  goods. 

Plea,  tiiat  plaintiff  st  the  time  whco, 
ftc,  Md  and  a^td  a^dm6Ump-*mm$,  ft^ 
of  L.,  m»  iaumi  tkenof  to  L,,fmd&fif 
euM  thtreof,  ets.^  n  dnnMM  h^fon  tkm  mait 
by  L,  ioplamiiffy  on  which  demise  a  oe- 
tain  weekly  rent,  vii.,  &«.,  was  reserred 
and  made  payable  at  tiie  end  of  eaek 
week  by  pUuntiff  to  L.  That,  each  rent 
bdng  in  anear,  plaintiff  had  feaadidsDtly 
removed  the  said  goods  tnm  the  dwsUiiil- 
houae  so  held  by  him  to  the  house  in  whieb, 
&c.,  to  prevent  L.  firom  distetiniag  (has 
for  the  said  rent,  leaving  no  sufident  dis- 
tress behind:  and,  beoauae  the  said  goods 
had  been  so  Temcrred,  and  were  kept  m 
the  said  house  in  which,  ftc,  and  th« 
sttid  house  was  locked  up,  defendants,  w 
tiie  servants  and  by  oonnniand  of  L.,  brokt 
and  entered  the  hooae  and  sdsMl  tk« 
goods  (justification,  aooordiBC  to  slii  11 
0.  2,  c.  19,  s.  1.) 

Replication,  de  u^fmiA,  

Plea  held  good  on  general  demaner, 
bvt  embU,  that  it  would  have  besabed 
on  special  demuxrer,  for  not  stating  tht 
demise  with  sufficient  partionlarity. 

MM,  that  the  plea  ^d  not  set  up  any 
«interestintheland,"  or  "matter  of  in- 
terest," within  the  seoond  resolutioa  in 
Crogat^M  Case  (8  Rep.  66,  b). 

But  that  H  alleged  «  an  authority  gi^n 
by  the  law,"  within  the  third  resolutioa: 
and,  therefore,  th^t  the  replication  dt  m- 
juriA  was  bad. 

Ilemble,  per  PAtnMon,  X,  Ih*  *• 
«  authority  given  by  the  laiw/'  meoliooed 
in  the  third  resolution,  must  also  be 
«  mediatriy  or  immediately  derived  froA 
the  plaint&r."    Bowler  v.  ykkoleon,  S41 

XV.  Negatite  pregnant. 

Assumpsit  for  goods  sold  and  ddivered. 
Plea,  that  the  goodn  were,  with  the  know- 
ledge, privity,  and  consent  of  pUintiirs, 
sold  and  delivered  to  defendant  by  H., 
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bong  then  the  Iketor  of  pUintUb,  ia  H.'b 
Bune  M  the  owner,  «nd  m  his  own  goods, 
dofeikbiitDoi  knowing  that  pUintiffs  wore 
intorosted:  set-off  of  a  debt  dne  firosi  H. 
Bof^eation,  that  the  goods  were  not,  with 
the  knowledge,  privity,  or  eonsent  of  plain- 
tiffs, sold  and  deliTcred  to  defendant  bj 
H.,  in  his,  H.'s,  nanaie,  as  the  owner,  and 
•0  his  own  goods,  in  nuumer  and  form,  &o. 
HM  a  good  replication;  and  a  de- 
Miurrer  on  the  groond  that  it  inTohed  a 
negatiTO  pregnant  was  set  aside  as  Mto- 
loQS.    Piston  T.  Ot&otim,  715. 

POLL. 
SLicnoH,  ni. 

POOR. 
L  Po«r  Law  Coamissioners. 
Power  as  to  election  of  guardians,  180. 
Post,  in.  1. 

n.  Incorporation  in  anions. 
Effeet  as  to  right  of  townships  to  have 
separate  overseers,  28.    Post,  IV.  1. 

in.  Guardians^ 

1.  Election :  appointment  of  assistants. 
Under  stat.  4  &  6  W.  4,  c.  76,  ss.  16, 46, 

the  Poor  Law  Commissioners  have  no 
power  to  appoint  assistants  to  the  return- 
ing officer  for  the  election  of  guardians, 
to  be  paid  ont  of  poor  rates ;  nor  to  give 
the  reitVBing  officer  snch  power  of  ap- 
fointment.  And  an  order  for  the  election 
of  guardians  containing  such  a  proviso 
was  held  to  be  whollj  void.  B^gma  v. 
Hmt,  180. 

2.  When  they  mav  apply  for  an  order  in 
baatardj,  798.    Post,  XYU. 

lY.  Overseers. 
1.  Rigfat  of  township  to  have  severaL 

The  parish  of  T.  consisted  of  four 
townships  A.,  B.,  C,  and  D.,  of  which 
A.  bad  immemorially  been  severed  from 
the  rest  in  the  maintenance  of  its  poor, 
having  its  own  overseers,  poor  rates,  and 
woikhonse. 

Each  of  the  townships,  B.,  C,  and  D., 
had  its  separate  overseer,  collector  of 
taxes,  sorvejor  of  highways,  and  consta- 
ble; bnt  there  were  two  churchwardens 
for  the  whole  parish.  The  parish  church 
stood  partly  in  A.  In  B.,  C,  andJD.  each 
overseer  collected  the  poor  rates  of  his 
own  district,  independently  of  the  others, 
sad  kept  his  own  accounts;  but  these 
were  afterwards  entered  into  one  book 
and  passed  jointly ;  and  the  poor  of  the 
three  townships  were  maintained  in  one 
workhouse  at  their  joint  expense. 

Hdd^  that  the  severance  of  A.  entitled 
either  of  the  remaining  townships  to 
claim  an  appointment  of  overseers  under 
sut  18  &  14  Car.  2.  c.  12,  s.  21. 

And  this,  though  all  the  townships  had 
(with  other  districts)  been  Incorporated 


in  a  poor  law  onion  under  stat  4  &  6  W. 
4,  0.  76,  s.  26.  B^gma  v.  WareetUr^hirt, 
Juitieet,  28. 

2.  What  severance  insufficient 

Justices  made  an  order,  appointing 
overseers  for  a  hamlet,  under  stat  18  £ 
14  Car.  2,  c.  12,  s.  21.  On  motion  for 
a  certiorari  to  brinff  up  the  order  to  be 
quashed,  it  appeared  that  one  part  of  the 
parish  of  A.  comprised  five  districts, 
which  were  commonly  called  parishes. 
Each  had  its  own  chapel.  The  residue 
of  A.  consisted  of  a  district  called  BL, 
and  P.,  the  above  hamlet;  these  together 
were  reputed  to  be  a  pariah,  for  the  pur- 
pose of  maintaining  the  poor.  Neither 
had  a  church  or  chapel ;  the  inhabitants 
of  P.  went  to  the  pariedi  church  of  A. : 
the  extent  of  the  two  was  1814  acres; 
the  population  1080  persons.  There  was 
a  workhouse  in  M.,  to  which  the  poor  of 
both  parts  were  sent ;  separate  overseers 
were  appointed  for  each  part,  and  each 
paid  the  poor  in  his  own  part  without 
inquiry  whether  they  were  settled  in  one 
or  the  other.  The  expenses  of  the  poor 
in  the  two  parts  were  borne,  one-third  by 
P.  and  two-thirds  by  M. :  the  payments 
by  each  part  were  entered  in  weekly  ac- 
oonnts,  added  together,  and  the  amount 
apportioned.  Payments  made  to  M.  on 
filiation  bonds  were  apportioned  in  like 
manner.  P.  and  M.  contributed  in  the 
same  proportion  to  the  repair  of  the 
church  of  A.  The  overseer  of  P.  (and 
he  only)  levied  and  collected  the  poor 
rates  there ;  he  attended  the  vestry  meet^ 
ings  in  the  parish  of  A.,  and  paid  the 
thLrds  of  P.  to  the  overseer  of  M.  These 
were  raised  by  rate,  laid  and  collected  in 
P.  without  the  interference  of  M.,  and  no 
general  rate  for  P.  and  M.  had  ever  been 
kid.  P.  had  its  own  surveyor  of  high- 
ways, and  constable.  Paupers  had  been 
removed  to  and  from  P.,  and  orders  of 
filiation  made  on  complaint  of  the  over- 
seers of  P. 

The  Court  considering  that  no  case  was 
made  for  applying  to  P.  the  provisions  of 
sUt  18  &  14  Car.  2,  c.  12,  s.  21,  granted 
the  certiorari ;  but  on  motion  being  made 
to  quash  the  order,  directed  an  issue  to 
try  the  facts.     Regma  v.  Marriott^  86,  n. 

B.  Two  neighbouring  divisions  of  a  parish 
used  the  same  parish  church  (situate 
in  one  of  the  divisions),  but  each  had 
its  own  overseers,  ooUectors  of  poor 
and  county  rates,  surveyor  of  high- 
ways, and  constable :  poor  rates  were 
made  for  the  whole  district  consisting 
of  the  two  divisions,  bnt  were  raised 
by  each  division  separately;  and  one 
division  always  contributed  in  the  pro- 
portion of  two-thirds,  the  other  of  one- 
third.  The  two  divisions  had,  as  far 
back  as  could  be  traced,  relieved  thoir 
poor  jointly  and  indiscriminately,  a  .1 
they  had,  for  forty  years,  had  a  joint 
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workhouse.  The  residue  of  the  parish 
consisted  of  fiTe  chapelries,  each  main- 
taining its  own  poor. 

On  a  special  case  setting  forth  these 
and  other  facts,  and  referring  it  to  the 
Court  to  draw  such  inferences  from 
them  as  a  jury  might,  and  to  decide 
whether  P.,  one  of  the  two  divisions, 
was  a  separate  and  distinct  township, 
as  to  the  maintenance  of  its  poor,  with- 
in Stat  18  A  14  Car.  2,  c.  12,  s.  21, 
and  could  have  the  benefit  of  stat  43 
Blii.  c.  2 : 

The  Court,  considering  the  Atc  chapel- 
ries,  upon  the  eridence,  to  be  independ- 
ent districts  for  the  maintenance  of  the 
poor,  held  that  P.  was  not  within  s.  21 
of  Stat  18  &  14  Car.  2,  e.  12,  and 
could  have  the  benefit  of  stat  48  Elis. 
c.  2,  the  use  of  a  joint  workhouse  and 
the  raising  a  joint  fund  (though  in  dif- 
ferent proportions)  for  the  relief  of  the 
poor  being  decisiTC  on  this  point  Price 
T.  Quarrell,  784. 

4.  Effect  of  seVerance  de  facto,  779.  Post 
X.  2. 

6.  Facts,  how  tried,  86,  n.    Ant^  2. 

6.  How  not  tried,  779.    Post,  X.  2. 

7.  Nomination  of  list  for  selection  nndei: 
local  act,  how  conducted,  189.  Vis- 
TBT,  11.  2. 

8.  Duties  and  liabilities  under  Municipal 
Corporations'  Acts,  460.  Statutk,  LI.  1. 

9.  Act  of  majority  when  not  sntfioient,  460. 
Statutb,  LI.  5. 

V.  Vestry  meetings. 

How  regulated,  189.    Vbstbt,  IL  2. 

VI.  Pariah  property. 

1.  Workhouse,  in  whom  Tested. 

Where  a  deed  purported  to  oouTey  <<  a 
messuage  or  tenement  formerly  used  as  a 
workhouse,  in  the  occupation  of  W.,  with 
the  appurtenances,"  and  it  was  shown 
that  there  was  a  small  garden  acyoining, 
which  had  been  always  occupied  by  W.  as 
master  of  the  workhouse :  ffeld,  that  the 
garden  passed,  and  that  the  grantor  could 
not  afterwards  be  admitted  to  narrow  the 
operation  of  his  grant  by  showing  that 
the  conditions  of  sale,  signed  by  the 
Tendee  at  the  time  of  the  sale,  expressly 
excepted  the  garden ;  or  by  proring  suV 
sequent  declarations  of  the  grantee  that 
it  had  not  been  purchased  by  him. 

Stat  6  &  6  W.  4,  c.  69  (to  faciUtate  the 
conveyance  of  workhouses,  &c.),  does  not 
transfer  the  legal  estate  in  a  parish  work- 
house from  the  overseers  and  churchwar- 
dens to  the  guardians  of  the  union  of 
which  the  parish  forms  a  part  though 
sect  8  authoriies  the  guardians  to  "  sell, 
exchange,  let,"  "dispose  of,"  "convey, 
assign,"  and  "transfer"  it  to  the  pur* 
chasers. 

The  judge  at  Nisi  Prius  is  judge  of  fact 
as  well  as  law,  on  a  question  of  the  com- 
petency of  a  witness  arising  on  the  voire 


dire ;  but  his  opinion  on  the  fact  is  sab- 
ject  to  review  in  the  Court  above,  whiek 
will  uphold  his  opinion  where  the  STidenct 
of  disqualification  is  ambiguoos,  and  the 
judge  has  admitted  the  witness.  Doe  dm. 
Norton  ▼.  WebtUr,  442. 
2.  Misapplication:  oonriction. 

An  information  against  a  parish  oiBon 
for  misapplying  the  moneys,  &c.  of  tba 
parish,  under  stat  4  &  6  W.  4,  c.  76,  b.  97, 
must  state  that  he  misapplied  them  "wil- 
fully."    Carpenter  v.  Maeon,  629. 

VII.  1.  Belief  of  the  poor:  burial 

The  overseers  of  a  parish  are  not  bound 
to  bury  the  body  of  a  pauper  lying  in  the 
parish,  but  not  in  a  parochial  hoiue ;  al- 
though such  pauper  was  a  married  woman 
whose  husband  is  settled  in  the  psiuh, 
and  receiving  relief  there. 

Every  person  dying  in  this  coun^  and 
not  within  certain  ecclesiastical  prohiU-' 
tions,  is  entitled  to  Christian  borial ;  and, 
where  no  such  prohibition  attaches, 

Semble,  that  every  householder,  in 
whose  house  a  dead  body  lies,  is  bound, 
by  the  common  law,  to  inter  the  bodj 
decently ;  and  that,  upon  this  principle, 
where  a  body  lies  in  the  house  of  a  parish, 
or  union,  the  parish  or  union  most  pro- 
vide for  the  interment  Regma  v.  SUMsi, 
778. 
2.  Irish,  822.    Post,  XI. 

VIII.  Property  rateable. 

1.  Occupied  by  municipal  corporation. 
The  corporation  of  Exeter,  before  and 

after  the  passing  of  sUt  6  &  6  W.  i  c 
76,  was  possessed  of  a  canal  and  towing 
paths.  The  tolls  and  dues,  after  tha 
passing  of  the  act,  went  into  the  boron^ 
fund.  They  were  mortgaged,  bat  pro- 
duced more  than  enough  revenue  to  pay 
the  interest  The  ocmal  and  towing  paths 
were  situate  in  the  parish  of  £.,  and  oat 
of  the  borough  of  Exeter. 

Hdd  (before  stat  4  &  6  Vict  o.  48), 
that  stat  6  &  6  W.  4,  c.  76,  s.  92,  by^h 
propriating  all  the  corporation  fronds  to 
purposes  of  a  public  nature,  exempted 
the  tolls  and  dues  from  rateability  to  the 
poor  in  the  parish  of  E.  Regma  v.  Ei- 
mineter,  2. 

2.  Effect  of  mortgage,  2.    Ant^  1. 

8.  Property  occupied  for  charitable  pni^ 

poses. 

By  "charitable  subscriptions,  beqaeste, 
&o.,  fVmds  were  raised,  which  were  laid 
out  partly  in  the  purchase  of  a  house 
and  lands,  vested  in  certain  persons,  in 
trust  for  maintaining  a  school  No  ohild 
was  admitted  to  the  school  whose  parents 
were  able  to  def^y  the  expense  of  his 
education.  Each  child  paid  12L  annoally 
towards  his  expenses;  but  the  average 
annual  expense,  with  respect  to  each 
child,  was  202.,  the  difference  being  de- 
fhiyed  from  the  funds  of  the  institution. 
No  one  resided  in  the  house  besides  the 


INDEX. 


439 


duldren,  and  the  offloen  and  serrants  of 
the  inetitutioii.  The  management  waa 
carried  on  bj  a  committee,  who  held 
their  meetings  in  the  house.  The  Umd 
was  appropriated  to  the  growth  of  Tcge- 
ttbles  consumed  in  the  household.  The 
committee,  officers,  and  servants  had  no 
other  accommodaUon  on  the  premises 
than  was  essentially  necessary  for  the 
discharge  of  their  duties.  The  trustees 
and  committee  receiTed  no  personal  profit 
The  superintendents  had  salaries. 

Held,  that  the  trustees  were  rateable 
to  the  poor  in  respect  of  the  house  and 
lands.     iUgma  t.  Sterryf  84. 

4.  House  of  Blissionary  Society. 

The  treasurer  of  the  London  Mis- 
sionaiy  Society  was  assessed  to  the  poor 
rate  as  the  occupier  of  premises  held  on 
lease  by  the  society,  and  consisting  of  a 
board  room,  secretuy's  room,  museum, 
clerk's  offices,  and  store  rooms.  The 
society  was  founded  entirely  for  religious 
and  charitable  purposes,  and  supported 
by  Toluntary  contributions.  The  pre- 
mises were  occupied  by  them  merely  for 
conducting  the  affairs  of  the  institution. 
No  person  slept  there.  The  store  rooms 
were  used  for  keeping  articles  intended 
for  exportation  in  Airtheranoe  of  the  so- 
ciety's objects.  The  treasurer  attended 
at  the  premises  once  a  week  for  a  few 
hours,  to  superintend  the  society's  affairs, 
which  were  there  carried  on  by  the  so- 
ciety's clerks.  These  were  mere  serrants, 
receiring  salaries.  The  treasurer  was  not 
paid,  and  was  a  contributor  to  the  ftinds 
of  the  society ;  and,  for  the  purposes  of 
the  case,  was  identified  with  them.  No 
person  connected  with  the  society  derired 
any  pecuniary  profit  or  personid  emolu- 
ment flrom  their  occupation  of  the  pre- 
mises. Neither  the  treasurer,  nor  any 
person  connected  with  the  sociefy  and 
occupying  the  premises,  resided  in  the 
parish  or  held  property  there,  except  as 
aboTC-mentioned. 

Held,  that  the  rate  was  bad,  there  being 
no  beneficial  occupation. 

The  same  treasurer  was  assessed  to  a 
church  rate  for  the  same  premises,  under 
Stat  6  0.  4,  c.  olxxri.  (for  extinguishing 
tithes  in  the  parish  of  St  B.),  which,  for 
raising  a  yearly  sum  to  be  paid  to  the 
rector  in  lieu  of  tithes,  and  for  repairing 
the  church,  &c.,  gave  authority  to  lay  a 
church  rate  upon  **aU  persons,  inhM- 
tamU  amd  oeeupiert  of  lands,  tenements, 
hereditaments,  and  premises  within  the 
■aid  parish."  Before  the  act,  parties 
tenting  premises  in  the  parish  were  liable 
to  tithe,  in  proportion  to  their  rents. 

Held,  that  occupiers,  though  not  being 
resident  inhabitants,  or  occupying  bene- 
ficially, were  liable  to  the  rate ;  and  that 
the  treasurer,  as  representing  the  society, 
was  properly  rated.  Regma  t.  WUton,  94. 
(L  Ore  reserred  by  lessor  of  mine. 


The  owner  of  certain  lands  and  of  mines 
therein,  demised  for  years  all  Uie  lead 
mines  and  Tcins  of  lead  and  other  ore 
therein,  saving  to  himself  a  right  of  en- 
tering to  view  the  premises,  and  yielding, 
pftying,  and  rendering  to  him  a  full  fifth 
part  of  all  the  lead  or  other  ore  from  time 
to  time  gotten  by  the  lessee,  well  cleansed, 
dressed,  washed,  and  made  merchantable 
and  fit  for  smelting,  at  the  cost  of  the 
lessee,  to  be  delivered  clear  of  all  deduc- 
tions. For  the  purpose  of  preparing  the 
ore  for  delivery  according  to  the  terms  of 
the  lease,  the  ore  had  to  undergo  a  labo- 
rious and  expensive  process,  by  which 
foreign  substances  were  removed,  but  the 
character  of  the  ore  was  not  otherwise 
altered. 

Hdd,  that  the  lessor  was  rateable  to 
the  relief  of  the  poor  in  respect  to  the 
ore  delivered  to  him  under  the  above  de- 
mise.    Regina  v.  TtM,  816. 

6.  Bateable  occupation. 

A  company  incorporated  by  parliament 
had  power  to  purchase  land  for  the  pur- 
pose of  a  cemetery,  to  make  vaults  and 
catacombs  in  it,  and  to  sell,  in  perpetnify 
or  for  a  term,  the  exclusive  right  of  burial 
therein,  subject  to  the  rules  and  regula- 
tions of  the  company,  and  to  payment  of 
burial  fees  to  them.  They  were  bound  to 
keep  the  buildings,  external  walls,  and 
every  part  of  the  cemetery  in  repair. 

Held,  that  the  company  were  liable  to 
be  rated  to  the  relief  of  the  poor  as  occu- 
piers of  the  whole  cemetery,  though  they 
had,  in  fact,  sold  in  perpetuity  the  exclu- 
sive right  of  burial  in  the  vaults,  cata- 
combs, &c.,  made  by  them,  and  deUvered 
the  keys  to  the  purchasers. 

Hdd  also,  that  the  profits  arising  from 
such  sales  ought  to  be  included  in  the 
rateable  value  of  the  cemetery.  Regma 
T.  8L  Mary  Abboft,  KentingUmj  824. 

7.  Trustees,  84.    Anti,  8. 

IX.  Principle  of  rating. 

1.  Composition  for  tithes. 

Under  sUt  6  &  7  W.  4,  c.  96,  s.  1,  the 
vicar  of  a  parish,  receiving  composition 
for  small  tithes,  is  to  be  rated  on  such 
receipt  in  the  same  way  as  the  occupier 
of  luid ;  that  is,  on  the  sum  for  which 
the  same  would  let  free  from  tenant's 
rates  and  taxes  and  ecclesiastical  dues. 
Regwa  v.  Cig>el,  882. 

2.  Effect  of  valuation,  416.    Post^  X.  1. 

8.  Bateable,  824.    Anth,  VOI.  6. 

X.  Formal  proceedings  with  reference  to 
rates. 

1.  Allowance. 

The  dntj  of  the  justices  in  allowing  a 
poor  rate,  since  stat  6  &  7  W.  4,  c.  96, 
is  not  judicial  or  discretionary,  but  minis- 
terial only,  as  it  was  before  the  act 

Where  a  rate  was  in  the  form  pre- 
scribed by  sect  2,  and  the  schedule,  and 
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the  jiistic«fl  reftiMd  to  allow  it  boeaaae 
the  eeUmate  of  the  property  in  the  rate 
did  not  correepoid  with  a  Taluation  and 
survej  made  under  eecti  8,  and  becauee 
it  waa  not  alleged  that  ainoe  the  surrey 
and  valuation  were  made  the  value  of 
property  had  been  altered,  a  mandamus 
issued,  oommanding  the  justices  to  sign 
and  allow  the  rate.  Begma  t.  Jor&orot^A, 
jEarl,  416. 

2.  PubUcation. 

When  a  poor  rate  is  made  for  a  distrlet 
within  a  pariah,  which  district  has  its  own 
church,  and  nudntains  its  own  poor,  the 
rate  is  sufficiently  published,  under  stal 
7  W.  4  &  1  Vict  e.  46,  s.  2,  if  notice  of 
it  be  affixed  on  the  door  of  such  church, 
although  there  be  ohapelries  within  the  pa- 
rish, having  their  own  respective  ch^>el8, 
all  which  belong  to  the  same  vicarage  with 
the  church.  The  notice  need  not  be  af- 
fixed at  such  chapels ;  nor  at  the  church 
of  a  neighbouring  parish  in  the  same 
town,  though  the  churches  nearly  adjoin 
each  other,  belong  to  the  same  vicarage, 
and  are  used  indiscriminately  by  the  same 
persons,  the  one  being  sometimes  fre- 
quented by  the  congregation  of  the  other 
while  that  is  dosed ;  and  although  many 
persons  have  rateable  property  in  both 
parishes. 

On  application  for  a  mandamus  to  jus- 
tices to  issue  a  distress  warrant  for  levy- 
ing such  poor  rate, 

ffdd,  that  the  case  did  not  raise  suffi- 
cient doubt  to  prevent  the  issuing  of  a 
mandamus,  though  no  indemnity  was  of- 
fered to  the  justices.  Reffina  v.  Marriott, 
779. 

3.  Distress  for  rates,  779.    Ant^  X.  2. 

XI.  Birth  settlement. 

The  son  of  Irish  parents,  if  he  was  bom 
in  England,  acquires  a  birth  settlement 
there,  to  which  he  and  his  family  may  be 
removed  after  his  emancipation.  Regina 
V.  Fretton,  822. 

XII.  Settlement  by  hiring  and  service. 

1.  Successive  hirings. 

Under  stats.  8  &  4  W.  &  M.  o.  11,  s.  7, 
and  8  &  9  W.  8,  o.  80,  s.  4,  a  settlement 
was  gained  by  hiring  and  serviee  fbr  a 
year,  under  two  contracts  of  hiring  for 
two  successive  half  years,  though  the 
contracts  were  made  at  different  times, 
provided  both  were  made  before  the  com- 
mencement of  the  first  half  year.  R$gina 
V.  RaveiutormbtU,  78. 

2.  Place  of  residence. 

On  appeal  by  parish  E.  against  an  order 
of  removal  from  parish  N.,  the  appellants 
relied  upon  a  settlement  by  hiring  and 
service  in  L.  The  facts  were,  that  pau- 
per, being  hired  to  a  master  resident  in 
L.,  and  ^ing  incapacitated  from  actual 
serrice  by  illness,  left  L.  and  resided,  for 
the  last  forty  days  of  the  hiring,  in  E. 
with  his  father,  his  master  supplying  him 
with  victuals  and  medical  attendance. 


Held,  that  no  settlement  waa  iiiiid 
inL. 

Though  L.  had  relieved  the  paapw 
after  the  expiration  of  the  service,  vliile 
resident  in  £.,  the  sessions  finding  thst 
this  was  done  under  misconception  of  the 
law.    Begma  ▼.  Ea»t  Wmeh,  697. 

XIIL  Settlement  by  renting  a  tenement 
Payment  of  mat,  by  whom  and  for  vhst 

time. 

11,  being  tenant  of  premises  tnm  year 
to  year,  on  a  hiring  from  Martinmas  it 
10/.  rent,  payable  half  yeariy,  gave  them 
up  to  pauper  in  January,  1881,  sad  tke 
luidlord  agreed  to  accept  him  as  yesriy 
tenant,  from  Martinmas  to  Martinmai 
upon  the  above  terms,  if  pauper  would 
be  answerable  for  the  current  half  year's 
rent.  Pauper  agreed,  and  occupied  le- 
cordingly,  from  January,  1881,  to  Octo- 
ber, 1882.  At  May-day,  1831,  he  pud 
6^  rent  for  the  preceding  half  year;  and 
at  Martinmas,  the  next  half  year's  rent 
of  5/. 

In  October,  1882,  pauper  nve  up  the 
premises  to  &.  No  rent  hsd  been  psid 
since  Martinmas,  1881.  Pauper  agreed 
with  B.,  that  B.  should  take  hu  fumitoie 
and  fixtures  at  9L  ^.,  and,  in  considera- 
tion thereof,  pay  the  landlord  the  rent 
due  from  Martinmaa,  1881.  The  landlord 
agreed  with  pauper  and  R.  to  accept  B. 
as  his  tenant,  and  received  an  undertak- 
ing from  B.  to  pay  the  rent  as  above 
stated.  At  Martinmas,  1888,  no  rent 
having  been  paid,  the  landlord  distrained, 
and  sold  the  goods  seised,  which  prodnoed 
enough  to  pay  the  whole  rent.  Among 
them  was  part  of  the  furniture,  ftc.  left 
by  the  pauper,  to  the  value  of  6L ;  bat 
there  was  no  specific  account  of  the  sum 
produced  by  these  articles. 

Bdd,  that  pauper  did  not  gain  a  settle- 
ment by  renting  a  tenement,  under  stai 
1  W.  4,  c.  18,  s.  1 ;  for  that  he  was  not, 
during  the  entire  half  year  frt>m  Martin- 
mas, 1880,  to  May-day,  1881,  the  person 
hiring  the  premises ;  and  the  rent  due  in 
respect  of  his  occupation  f^m  Martinmas, 
1881,  was  not  paid  by  him.  Begma  ▼• 
MeU<mbg,  687. 

XIV.  Belief  as  evidence  of  settlement:  un- 
der misconception  of  law,  697.  Ant^ 
XU.  2. 

XV.  Appeal  against  order  of  removal 
Who  may  appeaL 

Under  stat  9  0.  1,  c.  7,  s.  8,  and  Stat 
4  &  6  W.  4,  c.  76,  s.  81,  the  sessions  can- 
not entertain  an  appeal  against  an  order 
of  removal  where  the  notice  of  appesl 
and  statement  of  grounds  are  given,  not 
by  the  parish  officers,  but  by  individasl 
rate  payers,  stating  themselves  to  be  ag- 
grieved by  the  order.  E^gina  v.  M- 
beek,  161. 

XVI.  Pauper  lunatic. 

Two  justices  made  an  order  under  slat 
9  0.  4,  0.  40,  as  foUows:^ 
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"  WharMS,  A.  C.  of  Woolley,  being  a 
penon  insane,  lunatic,  and  dangerous  to 
go  abroad,  was  on  the  29th  August  last, 
removed  to  and  confined,  under  an  order 
of  two  justices  in  and  for  the  West  Bid- 
ing, in  the  lunatic  pauper  asylum  at  W. 
in  the  said  Riding,  and  whose  legal  settle- 
ment, o/ter  due  inquiry  made  and  eatitfae' 
tory  eoidenee  obtamed,  is  at  O.  in  the  sud 
Biding:  therefore  we,  two  of  her  Ma- 
jesty's justlcea  in  and  for  the  said  Bid- 
ing, do  hereby  a4jndge  the  legal  settle- 
ment of  the  said  A.  C.  to  be  in  the  parish 
of  D. 

And  whereas  it  hath  been  duly  proved 
before  us,  upon  oath,  that  the  sum  of  6/. 
hath  been  incuiTed  by  the  township  of 
WooUey  aforesaid,  in  the  removing,  main- 
tenance, and  care  of  the  said  A.  G.  to  the 
asylum  aforesaid,  we  therefore  order  the 
overseers  of  D.  aforesaid,  to  which  parish 
the  last  legal  settlement  of  A.  C.  is  ascer- 
tained and  a<yudged  to  belong,  to  pay  the 
sum  of  6^  to  the  overseers  of  WooUey 
aforesaid,  on  demand.  Given,  &c."  20th 
March,  1839. 

Held,  that  this  was  not  a  valid  order 
under  sect  88  of  the  statute,  because  it 
operated  retrospectively. 

Nor  under  sect.  42,  because  it  did  not 
show  that  the  justices  making  the  order 
were  thoee  who  had  inquired  and  heard 
evidence. 

Held  also,  by  Pattisoh,  J.,  that  an 
order  for  repayment  to  the  overseers  of 
the  removing  parish  Is  not  legal  under 
either  section.    Megma  v.  DarUm,  78. 


XVU.  Bastardy. 

Where  an  application  is  made  to  the 
petty  sessions  for  a  bastardy  order,' under 
2  &  8  Vict  c.  86,  and  the  putative  father 
desires  that  the  charge  should  be  heard 
at  the  quarter  sessions,  and  thereupon 
binds  himself  in  a  reoognisance  to  appear 
there  to  answer  the  charge,  no  Author 
notice  need  be  given  to  him  before  such 
hearing. 

When  the  putative  father  has  appeared 
at  the  petty  sessions,  and,  without  object- 
ing to  the  want  of  seven  days'  notice,  has 
desired  the  justices  to  remit  the  charge  to 
the  quarter  sessions,  and  duly  entered 
into  recognisance,  he  cannot  afterwards 
object  to  the  want  of  such  notice ;  for  the 
appearance  and  proceedings  at  the  petty 
seasions  cure  the  defect. 

Under  2  &  8  Viet  c  86,  the  guardians 
of  an  union  are  proper  parties  to  apply 
for  an  order  in  a  bastardy  case. 

The  quarter  sessions  have  no  power 
under  4  &  6  W.  4,  o.  76,  or  2  &  3  Vict  c. 
86,  to  adjudge  that  a  putative  father 
shall  pay  the  costs  of  bringing  the  charge 
before  the  court  Regina  v.  WiluMre, 
Juetieee,  708. 

XVm,  Practice. 

On  showing  cause  in  the  first  instance, 

Eegma  v.  Hunt,  181,  n. 
VOL.  XL.  56 


POSaSSSION. 

I.  Of  land,  &o. 

1.  Under  justices'  order,  781.    Laudlobd 
AHD  Tbnaht,  X.  2. 

2.  By  trespasser,  624.    Stamp,  m.  2. 

8.  Effect  of  abandoning  by  acquiescence, 

624.    Stamp,  III.  2. 
4.  Pleading  with  reference  to,  624.  Stamp, 

III.2. 

II.  Of  personal  chattels. 

1.  When  it  passes  by  qualified  delivery, 
682.    Statutb,  XVII. 

2.  Personal,  649.    Distbbss,  II  1. 

8.  What  plea  does  not  deny,  106.  Tbotbb. 

P08TBA. 

Amendment  of:  in  criminal  case& 

Peijury  was  assigned  on  the  following 
averments  in  evidence  given  by  defendant 

1.  That  A.  promised  V.  61.  for  his  vote. 
2.  That  A.  gave  V.'s  wife  a  sovereign. 
8.  The  same,  substantially,  as  1.  Evidence 
was  given  on  each  assignment  The  Judge, 
in  summing  up,  said  Uiat  the  case  raisod, 
in  effect,  two  points;  first,  as  to  the 
bribe  given ;  secondly,  as  to  the  promise. 
Dividing  the  case  in  this  manner,  he  com- 
mented on  the  facts,  and  stated  that  he 
did  not  see  how,  on  the  evidence,  the  de- 
fendant could  be  convicted  on  the  first 
point,  but  left  it  to  the  jury  whether 
thore  was  not  a  strong  case  on  Uie  second. 

The  jury  (after  retiring^  found  a  ver- 
dict of  Not  Uuilty  on  the  lurst  oM^mnait, 
for  want  of  sufficient  evidence,  and  Quilty 
on  the  second  alignment.  The  verdict 
was  80  entered.  The  Judge  did  not,  at 
the  time,  make  any  note  of  his  summing 
up,  but  did  so  afterwards ;  and,  having  a 
distinct  remembrance  of  it,  and  no  doubt 
of  the  jury's  intention,  he  (on  summons) 
allowed  the  postea  to  be  amended  by  en- 
tering a  verdict  of  Guilty  on  the  first  and 
third  assignments,  and  Not  Guilty  on  the 
second. 

Hddy  that  the  amendment  ought  not  to 
have  been  made,  there  being  no  note  of  a 
judge,  or  other  document  to  amend  by. 
Order  rescinded. 

But  Keld  that,  where  there  is  such  note 
or  other  document,  the  verdict  may,  on 
proper  grounds,  be  amended  in  a  criminal 
as  well  as  a  ciril  case. 

Indictment,  for  peijury,  stated  that  a 
committee  of  the  House  of  Commons  had 
been  appointed  to  try  an  election  petition, 
which  complained  of  bribery  and  corrupt 
promises  to  voters ;  that  b^ore  the  eUetion, 
vis.,  on  July  6th,  &c.,  A.  and  B.  and  others 
went  to  the  hauee  qf  F.,  situate,  ke^^for 
thepurpoee  of  eoUeUmg  him  to  vote  for  B. 
at  the  eaid  election:  That  defendant  was 
sworn  before  the  committee  touching  the 
premises,  and  it  became  a  materuU  fuee^ 
tion  whether,  at  the  said  time  when  A. 
and  B.,  Ac,  so  went  to  the  said  hooae,  &o., 
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A.  said  he  would  ^ye  V.  62. :  that  de- 
fendant falsely  swore  before  the  commit- 
tee touching  the  nuUtert  and  merits  of  the 
election  and  the  matter  of  the  petition,  that 
b^ore  the  election  a  canTassing  party  came 
to  V.'s  house,  situate,  &o.,  and  A.  and  B. 
came  in,  and  A.  asked  defendant  how  V. 
meant  to  vote,  and  being  told  that  he 
would  **giTe  one  and  one,"  approTod  of 
'it,  and  said  he  would  giTe  V.  Oi.  (mean- 
ing that  at  the  eaid  time  when  the  eaid  A, 
and  B.  and  the  eaid  other  peteone  to  w^nt 
,  at  qforetttid  to  the  house  of  V.  for  thepur^ 
pose  of  soUdting  him  to  vote  for  B,,  A. 
said  he  would  giTe  V.  6L),  Assignment 
of  perjury,  that  A.  did  not  at  the  said 
time  when,  &c.  (aa  in  the  innuendo)  say 
that  he  would  give  V.  6^ 

Held,  on  motion  in  arrest  of  judgment, 
that  the  innuendo  sufficiently  referred  to 
the  introductory  matter  before  stated  to 
haTe  been  the  subject  of  the  material 
question,  and  did  not  enlarge  the  sense 
of  the  words  set  out ;  and  that  the  indict- 
ment was  good.     Regina  t.  Vtrrier,  817. 

POUND, 
p.  117.    DiSTBsss,  I.  6. 

POWEE. 
L  Of  absolute  disposition : 
Compatible  with  legal  estate  being  vested 
in  other  parties,  442.    Pook,  VI.  1. 

11.  1.  Exercise  of  power  of  appointment 
amongst  children,  61.     Rimaindbb. 
2.  Exercise  defectiTe  in  part,  61.    Rb- 

MAINDBB. 

in.  Of  leasing :  any  part  or  parts. 

Estates,  hereditaments,  and  premises 
were  devised  to  R.  for  life,  with  power  to 
the  tenant  for  life  to  make  any  lease  of 
the  said  scTcral  estates,  hereditaments, 
and  premises,  or  any  part  or  parts  there- 
of, for  twenty-one  years,  reserving  the 
most  improved  yearly  rent,  with  a  condi- 
tion for  re-entry  on  non-payment,  so  that 
there  should  be  no  clause  giving  the  lessee 
power  to  commit  waste,  and  so  as  the  rent 
should  be  incident  to,  and  go  along  with, 
the  reversion. 

*  Held,  that  this  power  did  not  authoxise 
a  lease  of  part  of  the  land,  with  liberty  to 
sport  over  the  rest. 

Where  defendant  in  trespass  justifies  in 
a  right  which  he  claims  under  the  estate 
of  tenant  for  life,  simply  as  such,  he  must 
aver  the  continuance  of  the  life.  Dap- 
rell  V.  Boare,  866. 

•practice. 

L  Presumption  of  compliance,  188.  Chitbch 

BATB,  Yl. 
n.  On  enlarged  rules,  685.    Rbo.  Obh. 
m.  1.  Of  Ecclesiastical  courts.     Eoclbsi- 

ASTICAL  COUBT. 


2.  When  not  entered  into  by  Q.  B.,  201. 

CBUBOB  BATB,  IV. 

IV.  Remedy  when  no  such  practice  tsuiM, 

210.      ChUBCH  BATB,  VII.  1. 

PRACTICE  (CROWN). 

I.  Showing  cause  in  first  instance,  £^^t. 
Hunt,  181,  n. 

IL  What  may  be  shown  to  court  on  rnoTing 
to  make  a  rule  absolute,  422.  LniL,  L 

III.  Amendments,  817.    Postba. 

IV.  What  a  criminal  matter,  646.    Habiai 

COBPUS,  II. 

V.  With  respect  to  articles  of  the  peace,  599. 

Pbaob,  IL 

VI.  See  also  Cbbtiobabi.  Maxdajivs.  Quo 
Wabbabto. 

PRESENTATION, 
p.  512.    Dbahbbt. 

PRESENTMENT. 

p.  481.      MOBTOAQB,  L 

PRESUMPTION. 

I.  1.  After  verdict,  117.  Distbbss,  1. 5, 460. 

Statutb,  LL  1. 

2.  That  jury  were  properly  directed,  460. 
Statutb,  LI.  1. 

8.  Of  compliance  with  practice,  188, 210. 
ChUBCH  BATB,  VL  VII.  1. 

4.  That  court  acted  within  jurisdiction, 

188.      CBUBCH  BATB,  VL 

5.  From  relief  in  foreign  parish,  697. 
PooB,  XII.  2. 

II.  When  refused. 

1.  Of  act  of  parliament,  612.    Dbabbbt. 

2.  Of  composition,  512.     Dbabbbt. 

8.  Of  facts  to  take  away  jurisdiction,  210. 

ChUBCH  BATB,  VII.  1. 

4.  Of  a  defence,  210.     Chuboh   batb, 
VIL  1. 

PRINCIPAL  AND  ACCESSORY. 
Debt  and  securities,  657.    Mobtoaob,  IL 

PRINCIPAL  AND  AGENT. 
Agbbt. 

PRISONER. 
Impbisohmbht. 

PRIVILEGE. 
Annexation  of,  866.    Powbb,  IIL 

PRIVILEGED  COMMUNICATION 
p.  719,  788.    Libbl,  U.  m.  2. 


INDEX. 
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PRIVITY. 
Bndenoe  o^  40.    Msbmb  Pxorirs,  1. 1. 

PROCUBATION. 
IfhMt,  669.    Stamp,  II.  1. 

PRODUCTION. 
Of  documentB,  186.    Btiduos,  YI. 

PROFERT. 
Tnvene  of  excuse,  664.    Tmi,  L  4. 

PROFITS. 
Of  land,  882.    Poob,  IX.  1. 

PROHIBITION. 
I.  When  awarded. 

1.  For  inTaliditj  on  face  of  proceedings, 
238.    Chukch  batb,  IL  2. 

2.  Notwithstanding  right  of  appeal,  288, 
266.    Chuboh  batb,  IL  2. 

n.  When  refused. 

1.  On  question  of  practice  below,  201. 
Chubch  batb,  IV. 

2.  On  remoTal  of  cause  by  letters  of  re- 
quest, 201.    Chubch  batb,  IV. 

PROPERTY. 
Plea  denying,  116,  n.    Libh,  IH  2. 

PROVISO, 
pp.  882,  416.    PooB,  IX.  1,  X.  1. 

PROXY, 
p.  669.    Stamp,  IL  1. 

PUBLIC  COMPANY, 
p.  746.    Bills,  L  1.    Bamkihq  Compabt. 

PUBLICATION, 
p.  422.     LiBBL,  L    779,  Poob,  X.  2. 

PUTATIVE  FATHER, 
p.  798.    Poob,  XVU. 

QUARE  IMPEDIT. 
p.  612.    Dbanbbt. 

QUEEN'S  BENCH. 
L  1.  Power  to  enter  Judgment  nunc  pro 

tunc,  167.      JUDOMBNT,  V. 

*2.  What  questions  of  practice  it  will  not 
enter  into,  201.     Chubch  batb,  IV. 

8.  Its  cognisance  of  ecclesiastical  mat- 
ters, 288,  259.    Chuboh  batb,  II.  2. 

4.  Amendment,  and  endorsement  on  re- 
cord, 488.     JUDOMIHT,  I. 

6.  RoTision  of  deeision  at  Nisi^Prius  on 


question  of  inoompetency.    442,  Poob, 
VL  1. 
n.  Distinction  between  criminal  and  diil 
sides,  646.    Habbas  Cobpus,  IL 

QUO  WARRANTO. 
Where   necessary.      B^yma  T.   Cjmbn4^ 
Mayor,  J-c,  702. 

RAILWAY. 

Action  for  calls. 
Pleas  allowed,  497.    Plba,  L 

RATE. 
Poob,  Vn.—X. 

RATE-PAYER. 
I.  Competency,  442.    Poob,  VI.  1. 
n.  Appeal  by,  against  order  of  removal,  161 
Poob,  XV. 

RECEIPT. 
I.  0.  U.,  641.    Bills,  VL 

RECEIVER. 
Plea  by,  justifying  under  a  distress  for  rent, 


117,  n.    DisTBBss,  I.  6. 

RECOGNISANCE. 
To  compel  attendance  as  witness,  66.   Wn- 
VBSS,  I. 

RECOMMENDATION, 
p.  612.    Dbahbbt. 

RECORD. 
I.  Endorsement  on,  under  8  &  4  W.  4,  c.  42, 

S.  24,  488.      JUDOMBNT,  I. 

IL  Execution  against  persons  not  parties  to, 
818.    Bahking  Company,  L 

RECOVERY. 
What  mesne  estates  not  barred,  61.    Rb- 

MAIHDBB. 

RECTOR. 
Powers  in  testiy,  189.    Vbstbt,  IL  2. 

RE-ENTRY, 
pp.  476,  690.    Landlobd  and  Tbnabt,  II. 
2,  in.  8.    624,  Stamp,  IIL  2. 

REFUSAL. 
Of  church  rate,  288.    Chuboh  batb,  II.  2. 

REGISTERED  OFFICER. 
Bankino  Compabt. 
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QflMBX. 


iUSaULJS  0SNSBALX8. 

I.  Hil.  4  W.  4.     GsNBBAL  Bulbs  ahb  Bk- 

Q0LATION*,    1.       DiftU   of   plMMli«g»    428L 

Plxammo^  L  1. 

II.  Hil.  4  W.  4.    Gknkkal  Bulks  and  Bb- 
0ULATI0N8, 8.    Judgnent  nmo  pro  tunc, 

167.      JUDGMKNT,  V. 

ni.  Hil.  4  W.  4,  20.     Costs  of  pcofkig 
documents,  21.    Costs,  IV. 

IV.  Hil.  4  W.  4.     Pft«A9IIIQS  IK  PABTIOULAm 

ACTIONS,  IV.  1.    Plea  of  Not  auiltiy,  106. 
Tbovnb. 

V.  Hil.  4  W.  4.    Plbabinos  in  particulab 
ACTIONS,  IV.  1.  General  issae,  878.  Cabb. 

VI.  Trin.  8  Vict     Costs  of  making  Judge's 
order  a  rule  of  Court,  1. 

VII.  Mich.  4  Vict  Enlarged  rules.  Peremp- 
tory paper,  586. 

BELAXION. 

Distinction   between    blank   drawtng   and 
blank  acceptance,  768.    Bills,  IL  1. 

BELIEF. 
Under  mistake  of  law,  697.    Poob,  XII.  2. 

BBLieiOUS  INSTITUTION, 
p.  94.    PooE,  Vm.  4. 

BEMAINDEB. 
Union  with  life  estate. 

Under  a  power  of  appointment  to  any 
one  or  more  of  the  aDpoiotor's  children^ 
an  appointment  to  £.,  nis  daughter,  with 
limitation  OTcr  to  her  daughter,  is  good 
as  to  E.,  though  Toid  as  to  the  grand- 
child. 

Estates  were  limited  to  C.  for  his  life ; 
remainder  to  such  one  or  more  of  his 
children  as  he  should  appoint ;  remainder, 
in  delkult  of  appointment,  to  D.,  the  first 
son  of  C,  and  tiie  heirs  of  D.'s  body. 
C.  appointed  to  D.  for  D.*s  life,  remainder 
to  a  daughter  of  C.  for  her  life.  It  being 
admitted  that  all  the  linutations  were  to 
be  read  as  one  couTcyance ;  qwtrt,  whether 
the  life  estate,  when  Tested  in  D.,  united 
with  the  estate  limited  to  D.  and  the  heirs 
of  his  body,  under  the  rule  in  ShdUjft 
€09$  f  SembU,  per  Lovd  DwniAil,  C.  J., 
LiTTLBDALB  and  Pattbson,  Js.,  that  the 
rule  does  not  apply  to  such  limitation. 
But, 

MtU  that,  if  the  role  were  ^yplioable, 
the  limitatioai  did  not  so  unite  as  to  dis- 
place the  interrening  estates ;  and  there- 
fore D.  could  not  bar  these  by  a  recoTery. 
Jhe  dem,  NiekoUon  t.  Wdford,  61. 

BEMOVAL. 

I.  Of  cause   by  letters   of  request,   201. 
Chuboh  batb,  IV. 


II.  To  aToid  distress^  841.    Plbadimo,  HV. 
m.  (Mtfoi:    PooB. 

9ENT. 
Labdlobd  ABO  Tbbabt,  IL 

BEPAIB. 

CHQBaH  BATB.      WaT. 

BEPLEVm. 
L  Pleading. 

1.  Distinction  between  reploTin  and  tree- 
pass,  841.     PUABIBQ,  XIV. 

2.  Endorsement  ob  reoord,  488*     JutQ* 

M BNT,  L 

8.  Non  tenuit :  riens  in  arrere. 

ATOwry  for  rent  due  on.  a  demise  at 
40^  per  annum.  Pleas  in  bar,  1.  Non 
tenuit  modo  et  form& ;  2.  As  to  a  pert  of 
the  rent,  that  it  was  not  due. 

Plaintiff  held  under  a  lease,  reecrriag 
402.  per  annum  in  the  body  thereof;  but, 
before  the  lease  was  executed,  the  follow- 
ing words  were  added,  between  which  and 
the  body  of  the  lease  the  signatures  were 
written :  "  The  allowance  of  the  road  to 
the  Six  Bells  Tard  to  be  made  as  usual" 
It  had  been  usual  for  the  lessor  to  allow 
the  lessee  bL  per  annum  for  so  much  sb« 
nually  paid  by  the  lessee  to  a  third  party 
for  the  use  of  such  road  to  the  deniied 
premises. 

Hdd^  that  this  did  not  reduce  the  re- 
serration  to  862.  per  annum,  so  as  to  entitle 
plaintiff  to  a  Tsrdlot  ob  the  plea  of  bob 
tenuit 

Quaarty  whether  a  payment  made  under 
this  memorandum  woold  hare  been  eti- 
dence  under  the  plea  of  riens  in  airere. 
I>avim  T.  Staeey,  606. 

IL  ETidence. 
L  Tender :  plea  in  same  action:  tenas of 

holding,  488.    Judombnt,  L 
2.  Collateral  payment^  606.    Ant^  L  8. 

BEPLICATION. 
I.  De  iiguriA,  841.    Plbaduio*  XIV 
IL  To  plea  of  statutory    difnninasl,  672. 
Assault. 

BEQUESTS,  COUBT  OF. 
The  general  rule  of  law  is,  that  execu- 
tion shall  not  issue  against  a  party  who 
has  not  had  notice  to  defend  himself  in 
the  suit  or  proseontion.  But  where 
sUtntes  (2  G.  8,  0.  88|  and  48  G.  8,  c 
dx.)  estaolishing  a  court  of  requests  Ur 
a  seaport  town  (Hull),  with  Uie  usual 
clauses  in  faTour  of  debtors  (limiting  the 
time  of  imprisonment,  allowing  payment 
by  instalments,  ftc),  enacted  that  process 
by  summons  might  issue  against  any  per- 
son residing,  or  keeping  and  using  any 
house,  &0.  in  the  town,  or  frequenting 
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the  mftrkets,  or  idUng  or  nani^alikg  to 
md  from  the  pof%  asd  itMt,  if  snoli  per- 
voB,  having  b«en  duly  samiiie&ed,  skould 
iMi  appoar,  the  Cowt  might  yrwaed  ex 
parte,  and  that  the  Bammons  ahoold  be 
•erred  **  either  persenally,  or  £y  having 
t*«  «MM  9t  tkt  dw€Umff'hou9e,  lodging, 
flan  9f  abode,**  fte.,  of  aiieh  debtor  with- 
ia  the  limite,  with  hie  aemMit  or  ether 
penon  belongnig  to  hlBL 

IMd,  that  a  scimmoiiB  left  ^th  the 
wife  of  a  seafhring  man  at  his  lodging, 
withui  the  joriediction,  was  eoAeieftt  to 
warrant  exeeution  nnder  these  statutes, 
thovgh  the  debtor  himself  was,  during 
the  whole  time  of  the  proeeedings,  and 
had  been  for  several  months  before,  ab- 
sent on  a  voyage  to  India.  AilsenMi  t. 
Melton,  76S. 

RESERVATION, 
p.  506,  Rbplbtdi,  L  a.  816,  Pooft,  Ym.  6. 

RESIDENCE. 

As  determining  place  of  settlement,  697. 
PooB,  XII.  2 

RESOLUTION  OF  OOURT. 

Costs  of  making  judge's  order  a  nle  of 
Govrt,!. 

RESTITUTION. 
1M«r  Stat  11  G.  2,   o.   19,  ».  17,  761. 

LaX1»I.0U>  AMD  TaiTAHT,  X.  2. 

RETURN. 

To  habeas    oorpns    and   oertioraii,   210. 
Crvboh  batb,  VII-  1,  699.   Piaoi,  IL 

RIVINL 
TAlBg  oyster  ^at,  18.    Vise. 

RULE  OF  OOURT. 
1  Ride  nisi. 

1.  AffidaviU  on  which  it  is  obtained.   Av- 

riDATIT. 

2.  Form,  as  to  the  matters  on  rending 
which  it  is  to  be  drawn  up,  422.    Li- 

BBL,  L 

8.  Enlatgement,  686.    Rm.  Gbx. 
n.  On  diowing  cause. 
What  documents  the  partj  supporting  the 
rule  maj  refer  to,  422.    Libsl,  I. 

RULEd. 
Of  free  school,  624.    Stamp,  IIL  2. 

SALE. 

VUIDOBS  Aim  PVBOHASIBS. 


SCHEDULE. 
I.  Statutory  form,  188,  210.   CHimoB  batb, 

VL  VIL  1,  882,  411.    Poom.  IX.  1. 
n.  Where  it  is  inconsistent  with  the  statute 

to  which  it  is  appended,  210.    Chvbok 

BATB,  VIL  1. 

SCHOOL. 
RateabiUfy,  84.    Poob,  Vm.  8. 


SCHOOLMASTER. 

Acquiescence  in  dismissal,  624. 
m.  2. 


Stamp, 


SCntE  FACLiS. 
Against  former  member  of  banking  com- 
pany, 802,  818.    Babxibo  Compabt. 

SECURITY  FOR  COSTS, 
p.  697.    Costs,  IIL 

SEISn^. 
Of  customary  tenement,  666.     Copthold, 

SEPULTURE. 
Cemeteiy,  824.    Poob,  VIU.  6. 

SESSIONS. 
I.  Qunrter. 

1.  Acts  without  jurisdiction  how  exacmined, 
699.    Pbaob,  n. 

2.  Articles  of  the  peace,  699.    Pbaob,  II 
8.  Jurisdiction  in  bastardy,  798.    Poob« 

XVIL 
4.  Power  as  to  costs,  798.    Poob,  XVII. 
6.  Notice,  798.    Poob,  XVU. 

n.  Petty :    proceedings  in  bastar^,  798. 
PooB  XVII. 

SET-OFF. 

Of  debt  due  from  plaintiir's  agent,  716. 
PUADIBO,  XV. 

SEVERAL  MATTBR& 
p.  497.    Plba,  L 

SHOWING  CAUSE. 
In  first  histaaoe,  Begina  t.  JKnU,  181,  n. 

SHOOTING, 
p.  866.    PowBB,  m. 

SIGNATURE. 

I.  What    Insertion  of  name  is  not,  460. 
Statvtb,  LI.  1. 

IL  Before  conclusion,  606.    Rbplbtib,  1. 8. 

ni.  By  minority,  when  insufficient,  460i 
Statvtb,  LI.  1. 

2P 
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INDEX. 


lY.  To  rebut  plea  of  Statute  of  Llmitatioiis, 

498.      LlMlTATIOMB,  I.  1. 

,y.  Name  written  for  a  different  purpose, 
460.    Statute,  LI.  1.    498,  Limitatiohb, 

1.  1.     768,  Bills,  IL  1. 

SiaNIFICAVIT. 
pp.  188,  210.    Chukch  bat>,  YL  VII.  1. 

SIMILITER. 
Date,  428.    Plbadimo,  L  1. 

SMUOaLING. 
p.  646.    Habsas  Corpus,  II. 

8PIBITUAL  COURT. 

EOOLXSIABTIOAL  COUBT. 

SPORTING, 
p.  866.    PowsB,  IIL 

STAMP. 

I.  1.  When  the  Coort  will  look  to  the  instm- 
ment  alone,  569.    Post,  II.  1. 

2.  After  change  of  die,  768.   Bills,  II.  1. 

n.  1.  What  documents  require. 
Letter  or  power  of  attoxnej  and  procura- 
tion. 

By  Stat  (41  G.  8  (U.  E.),  o.  czxxW., 
local  and  personal  public),  commissioners 
for  executing  the  act  were  to  be  nomi- 
nated and  appointed  by  the  proprietors  of 
lands  to  which  the  statute  related :  and 
persons  authorised  and  empowered  by 
note  in  writing,  signed  by  proprietors, 
might  act  in  the  nomination  and  appoint- 
ment on  behalf  of  such  proprietors.  Cer- 
tain proprietors  signed  a  note  in  writing, 
stating  that  they  did  "by  this  note  in 
writing,  under  our  hands,  and  in  pur- 
suance of  the  statute,"  &c.,  *'  authorise 
and  empower*'  four  parties  named  "  and 
any  one  of  them,  to  act  for  us  in  the 
nomination  and  appointment  of  a  special 
commissioner."  The  instrument  con- 
tained no  direction  to  Tote  for  any  par- 
ticular person.  Hdd,  that  it  required  a 
stamp,  by  stat  56  G.  8,  c.  184,  sched. 
part  I.,  under  one  of  the  titles,  LetUr  or 
Pinoer  of  Attorney ^  and  Procuration  :  and 
that,  for  want  of  the  stamp,  no  Talid  vote 
oould  be  given  by  any  of  the  parties 
named  in  the  instrument       « 

On  such  a  question,  the  Court  look  to 
the  instrument  alone,  and  do  not  inquire 
whether  directions  were  given,  dehors 
the  instrument,  to  vote  in  a  particular 
way. 

Quart,  whether  such  directions,  if  con- 
tained in  the  instrument  itself,  would  ex- 
empt it  from  a  stamp.  JS^yma  T.  JTett,  669. 


2.  Double :  when  not  required. 

By  indenture  to  which  A.,  exeeator 
and  devisee  in  trust  Mid  C.  and  D.  wen 
parties,  it  was  agreed  and  declared  that 
oertaiu  stock,  formerly  the  testator^i, 
should  be  transfeiTed  to  C.  and  D.  in 
trust  according  to  the  dispositions  of  the 
will ;  and  in  pursuance  of  an  agreement, 
which  was  recited.  A.,  by  the  same  inden- 
ture, bargained,  sold,  released,  &c.,  lands 
of  A.  to  C.  and  his  heirs,  in  trust  that  C. 
should,  out  of  the  proceeds,  make  certain 
payments  directed  by  the  wilL  The  m- 
denture  bore  a  \L  16«.  stamp. 

Hdd,  that  such  stamp  was  soiBeient 
under  stat  66  G.  8,  o.  184,  sched.  partL; 
and  that  the  indenture  did  not  require  to 
be  stamped  both  as  a  "deed  not  othsi^ 
wise  charged,"  &c.,  in  respect  of  the  dis- 
position of  stock,  and  as  a  "  conveyance 
not  otherwise  charged,"  &c.,  in  respect 
of  the  bargain,  sale,  and  release  of  laada 
Doe  4em,  Hartwri^ki  ▼.  Fereday,  28. 

in.  What  documents  do  not  require. 

1.  Court  rolls,  481.    MoBTaAOB,  L 

2.  Rules  of  a  free  schooL 

The  trustees  of  a  free  school  drew  up 
rules  for  the  government  of  the  school 
prescribing  also  the  terms  upon  wUek 
the  master  should  hold  or  be  dismissed 
from  his  office.  These  were  signed  by 
the  trustees  and  by  the  master  who  wss 
already  in  office ;  and  were  produced  by 
the  trustees,  on  the  trial  of  a  cause  be- 
tween them  and  the  master  (then  dis- 
missed), as  "rules  agreed  upon  at  a 
meeting  of  the  trustees  held,"  &c.  ffdd, 
that  they  were  admissible  without  having 
been  stamped  as  an  agreement 

The  master  had  possession  of  the  school- 
room for  the  purposes  of  his  office,  bet 
was  summarily  dismissed  by  the  trustees 
for  an  alleged  breach  of  the  rules,  and 
gave  up  the  room,  which  was  tak«i  pos- 
session of  by  them  and  locked  up.  He 
returned  on  the  next  day,  broke  open  the 
room,  and  held  it  eleven  days,  at  the  end 
of  which  the  trustees  forcibly  ejected 
him.  He  then  brought  trespass,  describ- 
ing the  premises  as  *<  a  room  of  the  plain- 
tiff." Plea  denying  that  it  was  the  rooB 
of  the  pluntiff. 

Mdd,  that  the  plaintiff  had  not,  l^  his 
re-entry,  a  primft  fhde  right  of  posses- 
sion against  the  trustees  as  wrongdoers; 
and  that  they  might  set  up  the  above 
facts  in  defence,  without  having  pleaded 
Not  Possessed.     Browne  r.  Daweon,  624. 

STATUTE 
FnsT:  Generally. 
I.  Construction.    Cohstevctioh,  IL 
n.  Act  of  parliament  when  not  presunsd, 

612.    DnAHsaT. 
m.  Variance  from  form  given  by  statute, 

188,  210.     Chuboh  katb,  YL  VIL  1, 

882,411.    PooB,IX.l. 
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IT.  Repeal  by  Uiler  eii«otment»  470.    Jus- 
Tici,  VL 

y.  ATermentfl  neeesMry  in  pleading  under, 
841.     Plcadiaq,  XIV. 

Sbcondlt  :  decisions  on  pablic  and  general 
statutes. 

VI.  18  Ed.  1.  (Circumspect^  agatis.)  Church 
repairs,  283.    Chuboh  batb,  U.  2. 

yn.  1  Ed.  8,  Stat  2,  c.  16.     (Commission 
of  the  Peace,)  699.    Psaob,  II. 

yill.  84  Ed.  8,  o.  1.     (Commission  of  the 
Peace,)  699.    Pbacb,  III. 

IX.  18  Ric.  2,  Stat  1,  c.  19.  (Brood  of  Fish,) 
18.    Fish. 

X  17  Rio.  2,  0.  9.     (Brood  of  Fish,)  18. 

Fish. 
XI.  28  H.  8,  c.  9.     (Spiritual  Court) 

1.  Sec  2.    Peculiars,  188.   Chuboh  batb, 

yL 

2.  Sec.  8.    RemoTal  by  letters  of  request, 
201.    Chubch  batb,  ly. 

Xn.  6  Ells.  c.  28.     (Excommunication.) 

1.  Sec.  2.     Opening  writ  of  contumace 
capiendo,  210.    Chuboh  batk,  yil.  1. 

2.  Sec.  18.  Addition  of  party,  188.  Chuboh 
BATB,  yi. 

XUL  18  Etis.  c.  6.     (Fraudulent  Deeds.) 
What  are  goods  and  chattels,  686.    In- 

80LYBBT,  IIL 

Xiy.  48  Ells.  c.  2.    (Poor.)    Poob. 
Xy.  18  &  14  Car.  2,  c.  12.     (Poor.) 

1.  Sec.  21.    Separate  oTcrseers  for  town- 
ship, 28,  86,  n.,  784.    Poob,  ly. 

Xyi.  17  Car.  2,  c.  8.     (Judgments.) 

See.  1.    Entering  up  judgment  nunc  pro 
tunc,  167.     JuDOMBNT,  y. 

Xyn.  29  Car.  2,  c  8.     (Frauds.) 
See.  17.    Delivery  and  acceptance. 

Defendant,  having  bargained  with  plain- 
tiff for  the  purchase  of  wool  from  plaintifr 
ftt  •  cerUdn  price,  removed  it  to  a  ware- 
honae,  used  by  defendant  for  that  pur- 
pose, but  belonging  to  a  third  party: 
there  tiie  wool  was  weighed  and  packed 
in  aheeting  of  the  defencUmt's.  The  course 
of  dealing  was,  that  the  wool  remained 
on  these  premises  till  paid  for.  The 
-wool  in  question  was  not  removed  or 
paid  for. 

HeU,  that  there  was  a  sufficent  de- 
lirery  and  acceptance  of  the  goods,  with- 
in Stat  29  Car.  2,  o.  8,  s.  17,  to  ground 
an  action  for  goods  sold  and  delivered, 
though  the  plaintifF  retained  a  special  in- 
terest in  them  (not  properly  a  lien)  in 
respect  of  the  understood  engagement  not 
to  remove  them  till  paid  for.  DodtUjf  v. 
VarUjf,  682. 

XVUL  81  Car.  2,  c.  2.    (Habeas  Corpus.) 
Sec.  6.    Effect  of  discharge  as  to  subse- 
quent proceedings,  699.    Pbaob,  U. 


XIX.  8  W.  &  M.  c.  11.    (Poor.) 

Sec.  7.  Hiring  for  a  year,  78.  Poob, 
XII.  1. 

XX.  8  &  9  W.  8,  c.  80.     (Poor.) 

Sec.  4.  Hiring  for  a  year,  78.  Poob, 
XIL  1. 

XXL  4  Ann.  c.  16.    (Amendment  of  the 

Law.) 

Sec.  4.    Several  pleas,  497.    Plba,  L 
XXU.  9  a.  1,  0.  7.    (Poor.) 

Sec.  8.  Who  may  appeal,  161.  Poob,  Xy. 

XXIIL  11  G.  2,  c.  19.     (Landlord  and  Te- 
nant) 

1.  Sec.  1.  Fraudulent  removal,  841. 
Plbading,  Xiy. 

2.  Sec.  10.    Impounding  on  the  premiseei 

117.      DiBTBBSS,  I.  6 

8.  Sec.  17.  Restitution  on  appeal,  761. 
Laxdlobd  AMD  Tbbant,  X.  2. 

XXiy.  24  0.  2,  0.  44.     (Justices.) 
Sec.  1.     Notice  of   action,   470.     Jus- 
TiCB,  yi. 

XXy.  82  a.  8,  c.  60.    (LibeL) 
Arrest  of  judgment,  719.    Libbl,  IL 

XXyi.  48  Q.  8,  c.  128.     (Prisoners  in  exe- 
cution for  Debts  not  exceeding  20^.) 

Sec.  1.  Effect  of  discharge  on  proceed* 
ings  in  another  court,  686.     Ixsol- 

YBNT,  I. 

XXyn.  68  G.  8,  c.  127.     (Ecclesiastical 
Courts.) 

1.  Sec.  1.  Significavit,  and  writ  de  con- 
tumace capiendo,  188,  210.  Chuboh 
BATB,  yL  yiL  1. 

2.  Sec.  7.  Jurisdiction,  177.  Chubor- 
WABDBN,  II.  188.    Chuboh  batb,  yL 

8.  Schedule  (A),    yariakce  from  form, 

188.    Chuboh  batk,  yi. 
4.  Schedule  (B).     yariance  from  form, 

210.    Chuboh  batb,  yil.  1. 
XXyin.  66  G.  8,  0.  68.    (Highway.) 
Sec.  2.    Order  for  stopping,  684.    Wat. 

L2. 

XXIX.  66  G.  8,  c.  184.    (Stamps.)    Stamp. 

XXX.  66  G.  8,  c.  100.     (Habeas  Corpus.) 

1.  Sec.  8.  Objections  available  on  re- 
turn, 210.    Chuboh  batb,  yil.  1. 

2.  Sec.  8.  What  may  be  controverted  on 
affidavit,  699.    Pbaob,  IL 

XXXI.  68  G.  8,  0.  69.    (Sturges  Bourne's 
Act) 

1.  Sec.  2.  Right  to  preside,  189.  yss- 
tbt,  IL  2. 

2.  Sec.  8.  What  not  »>  special  act  so  as 
to  exclude  plurality  of  votes,  189.  yss- 
TBT,  U.  2. 

XXXIL  1  G.  4,  0.  87.     (Landlord  and  Te- 
nant) 

Sec.  2.  Meene  profits  down  to  day  of 
trial,  186.    Eviobnob,  Yt 
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XXXTIL  1  a.  4,  e.  119.    (InoolTento.) 
flees.  4,  7.    What  passed  by  the  assigii- 
ment,  636.    InsoLYxirT,  III. 

XXXIV.  8  0.  4,  0.  89.     (Wamata  of  AV 
temejr.) 
Sees.  1, 2.  Computation,  686.  Tm,  11. 2. 

XXXY.  7  G.  4,  G.  46.    (BaaUiig  Compa- 
nies.) 

Bees.  9,  12, 18.  Seire  ftdaa  against  re- 
tired   member,    802»  818.      Bavxuio 

COMFAHT. 

XXXVI.  7  G.  4,  0.  67.     (InsoWents.) 

Seo.  61.    Protection  from  liabilities,  667. 

MOBTOAOI,  IL 

XXXVII.  9  G.  4,  c.  14.     (Written  Memo- 
randum.) 

Sec.  1.  What  not  a  snflieieiit  admission 
of  pi^yment,  498.    LnoTATiois,  L  1. 

XXXVIIL   9  G.  4,   0.   17.    (Sa4sramental 
Test.) 

8ec.  2.  Omission  to  make  declaration, 
702.    Post,  LI.  4. 

XXXIX.  9  G.  4,  e.  81.    (Ofienoes  against 
the  Person.) 

Sec.  27.  Certificate  of  dismissal,  678. 
Assault. 

XL.  9  G.  4,  o.  40.     (Pauper  Lunatics.) 
Sees.  88,  42.    Form  of  order,  78.    Pock, 
XVI. 

XLI.  10  G.  4,  c.  68.  (Ecclesiastical  Courts.) 
Sec.  9.    Order  of  court  of  arches  under, 
201.    Chukoh  rati,  IY. 

XLIL  1  W.  4,  c.  18.     (Poor.) 
Seo.  1.    Payment  of  rent»  687.    Poob, 
XIU. 

XLm.  8ft  4  W.  4,0.27.    (Limitatioiis.) 
Seo.  42.    Arrears  of  annuity,  686.    Ih- 

SOLYXHT,  IIL 

XLIV.  8  &  4  W.  4,  e.  42.    (Amendment  of 
the  Law.) 

1.  See.  8.  Arrears  of  aanaity,  686.  ]jr- 
soLvmr,  IIL 

2.  Sec.  24.  Judgment  according  to  the 
▼ery  right,  488.    Judqmkvt,  L 

8.  Sec.  89.  Enlargement  of  time,  767. 
Awakd,  m. 

XLV.  8&4W.  4,0.  97.    (Stamps.) 
Sec.  16.    Bill  on  old  stamp,  768.    Bills, 
ILL 

XLYI.  4  &  6  W.  4,  0.  18.    (Smuggling.) 
Seo.   2.     Imprisonmenti   646.     Habbas 
COBFUS,  II. 

XLVIL  4  &  6  W.  4,  0.  22.  (Apportionment) 
49ee.  2.  When  not  applicable,  690.  liAXD- 

LOBD  ABD  TbHAVT,  III.  8. 

XLYIIL  4  &  6  W.  4,  c.  76.     (Poor.) 

1.  Sec  16.  Power  of  commissioners  to 
issue  orders,  180.    Poob,  III. 

2.  Sec.  26.  Effect  as  to  ^ypointment  of 
OTerseers  for  townships,  28.  Poob, 
IV.  1. 


8.  Seo.  46.    Af^ointaient  of  paid  ofliocn, 

180.    Poob,  IIL 
4.  Sees.  72,  78.    Bastardy,  798.    Pool, 

XVIL 
6.  Sec.  81.  Who  may  appeal,  161.   Pooi, 

XV. 

6.  Sec.  97.      Form  of  conTictton,  629. 
Poob,  VL  2. 

7.  Sec.  106.    Showing  cause  in  first  ia- 
stanoe,  Re^ma  ▼.  Burnt,  181,  n. 

XLIX.  6  &  6  W.  4,  e.  60.    (Highways.) 
Seo.  109.    Notice  of  action,  47a    Jvs- 

TICB,  VL  ^ 

L.  6  &  6  W.  4,  0.  69.  (ConT^yance  of  woik- 
houses.) 
Lc^  estate  in  whom  Tested,  442.  Pooi, 

LI.  6  &  6  W.  4,  c.  76.    (Munidpal  Corpora- 
tions.) 
Sec.  16.    Negieet  to  defirer  agned  list 

An  OTorseer  who  neglects  to  sign  tiia 
Imrgess  list  deliTered  by  him  under  teet 
16  of  6  &  6  W.  4,  c.  76,  incurs  the 
penalty  imposed  by  sect  48^  although  hli 
negieet  was  neither  wiUul  nor  coirapt 

The  delivery  of  a  printed  burgess  list 
by  an  overseer,  whose  name  is  inserted 
in  it  as  a  burgess,  and  who  has  corrected 
the  list  in  hie  own  handwriting,  is  not  a 
sufficient  signature  of  it  by  him  withia 
sect  16. 

In  debt  for  the  penalty  under  sect  48, 
the  declaration  stated  it  to  be  the  doly 
of  defendant,  as  oTerseer,  with  the  other 
OTerseers,  to  make  out  and  sign  an  slpfaa- 
betical  list  of  burgesses ;  and  aToned  that 
defendant  unlaw^Uy  ne^eoted  sad  re- 
used to  make  out  or  sign  snoh  list  BtU, 
on  motion  in  arrest  of  judgment  after 
Terdict  for  plaintiff,  that  it  was  unaeees- 
sary  to  show  that  the  others  did  not  siga 
such  list ;  and  that,  if  the  signature  of  a 
minority  was  a  signing  by  all,  then,  ss 
the  Terdiot  found  that  defendant  had  not 
signed,  it  must  be  presunsed  that  the  ns- 
Jority  had  not  signed. 

SembUt  all  the  orerseei's  must  sign  the 
burgess  list 

Before  the  commencement  of  sash  se- 
tion  no  prsTious  notice  of  action,  under 
sect  188,  need  be  given  by  the  plaintiff. 

StmUe,  where  a  parish  is  diTided  by  a 
local  act  into  nine  wards,  for  each  of 
which  there  is  a  separate  rate  and  sqMr 
rate  orerseer  appointed,  who  is  also  orer^ 
seer  for  the  whole  pariah,  all  the  oTsrseers 
must  Join  in  making  out  one  burgess  list 
for  the  whole  parish.  JTm  t.  MmmU, 
460. 
2.  Seo.  48.    Penalties,  400.    Ant^  L 

8.  Seo.  66.    Compensation. 

The  council  of  a  borou^,  acting  under 
Stat  6  &  6  W.  4,  c.  76,  s.  66,  remoTsd  a 
town  clerk,  who  had  been  elected  to  heU 
during  good  behaTiour,  but  had  not  BMde 
the  declaration  prescribed  by  stat  9  0.  4, 
0.  17,  s.  2. 
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BM  iha/L,  m  hmnng  been  an  officer  de 
liwto,  he  was  entitled  to  compenaatioii 
under  seot  66  of  sUt  6  &  6  W.  4,  c.  76. 
JUfma  ▼.  Cambndffej  Majfcr,  ^,  702. 
4.  Sec.  92.  BateabUity,  2.  Poob,  Ym.  1. 
&  Bte,  188.  Noticeof  mUca,  460.  iljtti,  1. 

Ln.  6  &  7  W.  4,  c.  67.    (EocleaiMaoal 
Dignities.) 
Yaeant  prebenda,  612.    Dbaitibt. 

LIIL  6  &  7  W.  4,  e.  76.    (Newspapen.) 
Sec.  8.     ETidence  of  publication,  422. 

LZBXL,  L 

UV.  6&7W.  4,0.  96.    (Parochial  assew- 
meni.) 

1.  Sec.  1.    Composition  for  tithes,  882. 
Poom,  DL  1. 

2.  Sees.  2,  8.   Yalnation:  allowance,  416. 
POOB,  X.  1. 

LY.  7  W.  4  &  1  Yici.  c.  46.    (Notices.) 
Sec.  2.     Notice  on  church  door,  779. 
PooK,X.2. 

LYL  1  &  2  Yict  c.  110.     (InsoWents.) 

1.  Sec.   9.     Presence  of  attomej,  696. 

COOKOTIT. 

2,  Sec.  86.   Compulsory  clause,  686.   Iv- 

SOLYSHT,  L 

LYn.  2&8Ylctc.86.    (Poor.) 
AppUcationin bastardy,  798.  Poob,XYIL 

LYm.  2  &  8  Yiot  c.  108.    (Deaneiy  of 
Bxeter.)    612,  Dbahsbt. 

Thibdlt  :  local  acts. 

LDL  General  Cemeteiy  Company,  local  act, 
824.    Poo»,YIIX.  6. 

LX.  ETerton,  Scaftworth,  &c,  drainage  acts, 
669.    Stamp,  U.l. 

LXI.  Hull  Court  of  Bequests,  768.     Bi- 


LXII.  Kensington  local  acts,  824.    Poom, 
Yin.  6. 

LXIII.  Ouse  and  Swale  Nayigaton,  622. 
Sron. 

LXIY.   St.    Botolph   without,  Bishopgate, 
ehnroh  rate,  94.    Poor,  YIII.  4. 

LXY.  Si.  Maiy,  Lambeth,  parochial  elec- 
tions, 189.    YasTBT,  II.  2. 

LZYL  South  Eastern  BaUway,  497.  Pi.xa,I. 


STONE. 
Ab  distinguished  from  **  merchandises." 
A  navigation  act  (7  G.  8,  c.  96)  im- 
posed a  toll  on  **  CTcry  ton  of  butter,  or 
other  goods,  wares,  merchandises,  and 
eommodities,"  and  a  lower  toll  on  "  every 
ton  of  coal,  cinders,  lime,  and  limestone, 
stone,  grayel,  and  manure." 

Blocks,  cut  with  wedges  tnm  the  quany , 
and  there  reduced  to  certain  dimensions  ac- 
cording to  order,  and  squared  with  a  pick 
Axe,  to  be  used  as  railway  sleepers,  each 
being,  alter  such  preparation,  worth  9</. 
VOL.  XL. 


more  than  unwrought  stone  of  the  same 
weight,  were  held  liable  to  toll  as  stones 
only,  not  as  merchandise.  Fuher  ▼.  Lm, 
622. 

SUBTBACTION. 
Of  ehnreh  rale,  201,  210.    Choboh  batb, 
lY.  YILL 


SUGGESTION, 
p.  818.    BABBiaa  Coxpabt,  L 

SUMMONS, 
pp.  472.    TofB,  IL  1.    768,  Bsai^BSTs. 

SURETIES. 
To  keep  the  peace,  699.    Pbaob,  IL 

SUBPLUSAGE. 

L  Immaterial  additions  to  statutory  form, 
188.    Chvboh  batb,  YI. 

IL  In  indictment  for  peijuzy,  817.    Postba. 

SUBBENDE& 

ETidence  of;  481.    Mobtqaob,  L 

TAXATION. 

Costs.  * 

TENDER. 
L  To  distrainer,  117.    Distbbss,  L  & 
IL  Authority  to  accept,  117.  Distbbss^  L  6. 
nL  Eflfect  in  eiidence,  488.     Jvsombbt,  L 


THREAT. 
p.  699.    PiAOB,  IL 

TIME. 
L  Generally. 

1.  Showing  on  Ikce  of  writ,  188.  Cbvbob 

BATB,  VI. 

2.  Pointing,  in  indictment  for  peijury,  817. 
Postba. 

8.  In  justiilcation  under  a  demise,  841. 

Plbadixo,  XIY. 
4.  In  traversing  excuse  of  profort 

Declaration  alleging,  in  excuse  of  pro- 
fert,  that  the  indenture  « being  in  the 
possession  of  defendant,"  plaintiff  "  can- 
not produce  the  same."  Plea,  that  the 
indenture  **(§  not  in  the  possession"  of 
defendant,  in  manner  and  form,  &e. 

Held  bad,  on  special  demurrer,  as  re- 
ferring to  the  time  when  the  plea  was 
pleaded,  not  to  the  time  pointed  to  in  the 
declaration.     JFUher  t.  ibrrf,  664. 
6.  Whether  traTcrse  mode  et  form!  puts 

time  in  issue,  672.    AssauiiT 

67  2p2 
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n.  Computatioii. 

1.  DajB  at  the  least 

Where  penalties  are  to  be  recovered  by 
information  before  justices  of  the  peace, 
under  a  statute  which  directs  that  the 
justices  shall  summon  the  person  against 
whom  the  information  is  exhibited  to  ap- 
pear and  plead  to,  and  to  attend  the  hear^ 
ing  of,  the  information  at  a  time  and  place 
named  in  the  summons,  such  summons  to 
be  serred  **  ten  days  at  the  least"  before 
the  time  appointed :  Held,  that  there  must 
be  ten  clear  days  between  the  service  and 
the  day  of  hearing ;  and  that  where  the 
conviction  shows,  on  its  face,  that  the 
party  was  convicted,  ex  parte,  on  default 
of  appearance  to  a  summons  appointing 
too  early  a  day,  such  conviction  is  no  de- 
fence to  an  action  of  trespass  for  enforc- 
ing it     Mitehdl  v.  Foster,  472. 

2.  Within  twenty-one  days  "after,"  or 
"from." 

Sect  1  of  Stat  8  0.  4,  o.  89,  enaets 
that  warrants  of  attorney  to  confess  judg- 
ment shall  be  filed  "within  twenty-one 
days  after  the  execution:"  sect.  2  enacts 
that  unless  they  be  "filed  as  aforesaid 
within  the  space  of  twenty-one  days  from 
the  execution,"  or  unless  judgment  be 
signed  or  execution  issued  within  the  same 
period,  they,  and  the  judgment  and  exe- 
cution thereon,  shall  be  fraudulent  and 
void  against  the  assignees  of  the  party 
giving  the  warrant  if  he  became  bank- 
rupt "  after  the  expiration  of  twenty-one 
days  next  after"  execution  of  the  war- 
rant 

ffeldy  that  the  twenty-one  days  for  filing 
are  to  be  reckoned  exclusively  of  the  day 
of  execution:  and  that^  warrant  exe- 
cuted on  9th  December,  and  filed  on  80th 
December,  was  in  time.  WiUiame  v.  Bur- 
geae,  686. 

8.  Where  an  act  is  to  be  done  "forth- 
with," 672.    Assault. 

m.  Hiring  for  successive  half  years,  78. 

PooB,  xn.  1. 

IV.  1.  Inference  as  to  when  not  in  issue, 
117.    DisT&BSS,  L  5. 
2.  Evidence  .of   time    of  holding,   488. 

JUDOMKNT,  I. 

6.  At  which  testator  made  declarations, 

461.    DsYisa,  I.  2. 
4.  Relation  as  to  bills  of  exchange,  768. 

Bills,  II.  1. 
^.  See  XiiMiTATioxs.    Awabd. 

TITHES. 
Rating  composition,  882.    Poob,  IX.  1. 

TITLE. 
I  How  not  tried. 
In  resisting  complaint  of  officer  de  facto, 
177.    Chvbchwabdui,  II. 


IL  Defeasible,  702.    Statute,  LL  4. 

m.  Covenants  for,  48.    Eyidkscb,  XIIL  S. 

lY.  In  pleading,  841.   PuuBno,  XI¥.  Ca^ 
Stamp,  UL  2. 

y.  Of  affidavits,  Regma  v.  HurU^  181,  n. 

TOLLS, 
p;  622.    STon. 

TOWNSHIP, 
pp.  28,  86,  n.  784.    Poob,  IT. 

TRAVERSE. 
Plkadibq,  Xm.  XIV.  XV. 

TRESPASS. 

I.  Manner  and  means. 

1.  By  act  of  the  party's  tenant,  40 
Mbsnb  Pbofits,  I.  1. 

2.  Conviction  without  jurisdiction,  472. 
TiMB,  IL  1. 

8.  In  taking  oyster  spat  13.    Fish. 

4.  For  mesne  profits,  40.     Mbshb  Pbo* 

FITS,  L  1. 
6.  For  selling  goods  removed  to  avoid 

distress,  841.    Plbadiho,  XIV. 
6.  For  forcible  cyectment  624.    Stamp, 

IIL  2. 

II.  When  the  proper  form  of  action. 

1.  For  continuing  possession  of  goods  dia- 
trained,  117.     Distbbss,  I.  6 

2.*Distinction  between  trespass  and  reple- 
vin, 841.    Plbadiho,  XIV. 

m.  Justification. 
Showing  legality  of  act,  18.    Fish.    117, 
Distbbss,  I.  6.    841,  Plbaoiho,  XIV. 

IV.  Replication. 
De  iiijurii,  841.    Plbadibo,  XIV. 

TROVER. 
What  put  in  issue  by  plea  of  Not  GuU^. 

Issue  being  Joined  upon  a  plea  of  Not 
Guilty,  in  trover,  and  plaintiff  having 
proved  property,  demand,  and  refusal, 
defendant  offered  to  prove  a  lien. 

Held  not  admissible  on  this  issue  under 
Reg.  Gen.  Hil.  4  W.  4,  Pleading*  in  par^ 
tictdar  aetioni,  IV.  1,  because  such  evi- 
dence would  contradict  the  inducement  in 
the  declaration,  alleging  that  plaintiff  waa 
possessed.      WhiU  v.  Teal,  106. 

TRUSTEE. 
I.  When  rateable,  84.    Poob,  VIII.  8. 
U.  Of  free  school,  624.    Stamp,  in.  2. 

TURNPIKE. 
Wat,  II. 
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UMPIBE. 
p.  767.    AwABD,  in. 

UNION. 
Of  estates,  61.    Remaikdbb. 


USAGE. 
When  it  does  not  raise  a  presnmptioiiy  512. 

DlAVIBT. 


VALUATION, 
p.  416.    PooB,  X.  1. 

VARIANCE. 

I.  From  statatoiy  form,  188, 210.    Geuboh 
BATl,  VI.  VII.  1. 

II.  In  stating  terms  of  demise. 

I>eclaration  stated  that,  by  written 
agreement,  plaintiff  agreed  to  let  and  de- 
fendant to  take  the  farm  of  L.,  at  a  cer- 
tain yearly  rent,  and  plaintiff  undertook 
to  pat  the  premises  in  repair  within 
twelye  months,  after  which  time  defend- 
ant undertook  to  keep  them  repaired. 
Arerment,  that  plaintiff  repaired  within 
twelve  months,  and  demised  to  defendant 
on  the  terms  aforesaid,  and  he  became 
tenant  and  occupied,  but  did  not  keep  in 
repair.  Pleas:  1.  non  assumpsit:  2.  that 
defendant  did  not  become  tenant  or  oc- 
enpy  on  the  terms  in  the  declaration 
mentioned.     Issues  Uiereon. 

The  agreement  produced  at  the  trial 
was,  to  let  and  take  as  aboTO,  that  plam- 
Uff  should  keep  the  buUdinfft  insured  in 
GOpZ.  rdefendant  repaying  the  premiums) 
and  rdmild  in  ease  of  fire;  and  that  plain- 
tiff should  repair  within  tweWe  months, 
and  defendant  afterwards  keep  in  repair, 
a»  aboTe  stated. 

Meld,  that  the  rariance  between  the 
eontract  declared  upon  and  that  proved 
wsus  a  ground  of  nonsuit.  Beeeh  t. 
Whit*,  668. 

in.  Idisdescription  of  drawing  and  accept- 
anoe  of  bUl,  746.     Bills,  I.  1. 

IV.  Bndorsement  on  record,  488.     Judo- 

KKST,  I. 

V.  Misdescription  in  notice  to  quit,  748. 
KoTici,  IV.  2. 


VENDORS  AND  PURCHASERS. 

I.  Conditions  of  sale. 

When  they  do  not  narrow  operaUon  of 
grmnt,  442.    Poor,  VI.  1. 

n.  DcIiTerj  and  acceptance,  682.    Statute, 
XVIL 

III.  Oral  notice  of  sale  689.    Lisn,  II. 


VERDICT. 
I.  What  cured  by. 

1.  Constmctiye  denial,  465.  Bills,  IV.  1. 

2.  Omission  to  allege  what  will  be  pre- 
sumed, 460.     Statute,  LI.  2. 

IL  What  not  cured  by. 

1.  Omission  to  show  cause  of  action,  719. 
Libel,  II. 

2.  Defectiye  allegation  of  matter  not  put 
in  issue,  117.     Distress,  I.  6. 

III.  Impeaching:  by  new  matter  disclosed 
on  affidayit,  681.    New  Tbial. 

IV.  Amendment  of  postea,  817.    Postea. 


VESTRY. 
I.  Notice  of  meeting. 

1.  Who  is  to  give,  189.    Post,  IL  2. 

2.  By    churchwarden    de     facto,     177. 
Chubghwabden,  IL 

IL  Presiding  officer. 

1.  Rector,  189.    Post,  2. 

2.  Power  as  to  adjournment  and  polling. 
At  a  yestiy  meeting  summoned  by  the 

churchwardens  for  the  purpose  of  elect- 
ing new  churchwardens  in  a  parish  regu- 

-   lated  by  Sturges  Bourne's  Act  (68  O.  8, 
0.  69),  the  rector  has  a  right  to  preside. 

And  he  may  acyoorn  such  meeting, 
though  against  the  wish  of  the  majority 
present,  on  his  legal  responsibility,  if,  in 
so  doing,  he  improperly  disturbs  the  pro- 
ceedings. 

A  poll  being  demanded,  he  may,  of  his 
own  authority,  grant  such  poll. 

On  the  election  of  churchwardens  at  a 
yestry  in  such  parish  as  above-mentioned, 
a  poll  haying  been  demanded,  the  rector 
granted  the  poll,  and  ordered  it  to  be 
held  immediately  on  the  close  of  the 
other  business,  and  continued  for  three 
successive  days,  at  a  time  and  place  in 
the  parish  deemed  by  him  most  conve- 
nient, and  which  he  had  appointed  by 
previous  notice  (after  the  publication  of 
a  summons  by  the  old  churchwardens), 
in  case  a  poll  should  be  demanded :  and 
he  refused  to  put  a  motion  which  had 
been  proposed  for  a  different  appoint- 
ment, of  which  a  majority  of  the  old 
churchwardens  had  given  previous  no- 
tice. 

The  other  business  lasting  till  seven  in 
the  evening,  he  directed  that  the  poll 
should  commence  on  the  following  morn- 
ing at  the  time  and  place  of  which  notice 
had  been  given ;  a  majority  of  the  meet- 
ing (as  was  alleged)  dissenting.  The 
poll  was  taken  accordingly.  Neldj  rightly 
taken. 

I         A  local  act  (50  G.  8,  c.  xiz.)  directed 
that  on  every  Easter  Tuesday  the  rate- 

I     payers  of  the  four  districts  of  Lambeth 

i      parish   should,   **m  vettry  attembled,  or 
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the  major  part  of  them  then  pretext^  nomi- 
nate sixteea  persons  (each  district  nomi- 
nating foiir),  out  of  whom  tlie  justices  in 
petty  sessions  should  select  four  to  be 
OTcrseers.  Held^  that  the  power  of  nomi- 
nation was  not  confined  to  the  persons 
present  in  yestry  when  the  names  were 
proposed ;  but  that^  after  show  of  hands, 
a  poll  might  be  demanded  and  kept  open 
for  all  the  rate  payers,  as  in  ordinary 


Held  also,  that  the  statute  contuning 
the  aboTC  clause  was  not  a  "  special  act" 
within  s.  8  of  stat.  58  G.  8,  o.  69,  ex- 
cluding the  operation  of  sect  8;  and, 
therefore,  that  rate  payers  were  entitled 
to  one  or  more  votes  on  such  poll  accord- 
ing to  the  amount  at  which  they  were 
assessed.     Rtgina  t.  lyOyley^  189. 

III.  Adjournment. 

1.  Who  has  Uie  right,  189.    Ant^  n.  2. 

2.  Dlusory,  288.    Chvuoh  ratb,  II.  2. 

lY.  Mode  of  Toting. 

1.  Voting  not  confined  to  persons  present 
when   names   proposed,    189. 


II.  2. 


Ant^, 


2.  Who  is  to  regulate  as  to  place,  &o., 
189.    Ant^,  n.  2. 

8.  PluraUty  of  Yotes,  189.    Ant%,  n.  2. ' 
V.  Powers,  &c. 

1.  To  lay  church  rate,  177.     Chuboh- 

WA&DSN,  II. 

2.  Ofmajority  and  minority,  288.  Church 
&ATB,  II.  2. 

YICAB  GENERAL, 
p.  188.    Chubch  &An,  YI. 

VIEW. 
Averment  of,  684.    Wat,  I.  2. 

VISITATION, 
p.  188.    Chuboh  bati,  VI. 

VOIRE  DIRE, 
p.  442.    PooB,  VI.  1. 

VOTING. 
Elbction.    Vbstbt. 

WAIVER, 
1.  By  distress,  481.     Mobtoaqb,  I. 
n.  See  also  Objbotioh,  II. 


WARRANT. 

I.  To  bring  witness  before  justice,  65.  Wl^ 

BBSS,  L 

II.  Distress,  779.    Poob,  X.  2. 

* 

WARRANT  OP  ATTORNEY. 
Time  of  filing,  685.    Timb,  II.  2. 


WAY. 
I.  Highways. 

1.  Notice  of  action,  470.    Jvsticb,  VL 

2.  Order  for  stopping  up. 

An  order  of  justices  under  stat  55  0. 
8,  c.  68,  s.  2  (see  stat  5  &  6  W.  4,  c.  60, 
s.  85),  for  stopping  a  highway,  begsn 
with  this  recital,  "We,"  &c.,  "Amwv 
viewed  a  certain  public  highway,"  &e., 
"  and  it  appearing  to  us  that  such  high- 
way is  unnecessary,"  we  do  order,  &c. 

Held^  a  bad  order,  the  words  not  neces- 
sarily implying  that  it  was  made  "  upon 
the  view**  "  of  the  said  justices**  accord- 
ing to  the  act     Regina  v.  Jonet^  684. 

n.  Turnpike  roads. 
Repair,  how  enforced. 

The  Court  will  not  entertain  an  ^ypU- 
cation  for  a  mandamus  to  repair  a  road 

So  kddf  where  the  question  was,  which 
of  two  parties  was  liable  to  the  repair, 
under  local  acts  of  parliament  RegiM 
V.  Oxford  and  Witney,  Road  Tnutest,  427. 


WHARFINGER. 
Notice  of  ehimge  of  property,  689.  Libb,  VL 

WTTNSSS. 
I.  Attendance  how  compelled ;  in  crimiual 


A  magistrate  issued  a  warrant  reciting 
that,  on  complaint  made  on  oath  before 
him  of  a  misdemeanor,  plaintiff  was 
stated  to  be  a  material  witness ;  that 
Uie  magistrate  had  issued  a  summons 
requiring  plaintiff  to  appear  to  testify 
his  knowledge;  that  the  summons  was 
proTcd  before  the  magistrate  to  har^ 
been  duly  senred,  but  plaintiff  did  not 
appear  to  testify,  &c.,  and  said  that  he 
would  not ;  that  it  was  necessary  for  the 
ends  of  justice  that  plaintiff  should  ap- 
pear  at  the  next  assises  to  testify,  &«•  - 
the  warrant  then  commanded  the  ooDSts- 
ble  to  bring  plaintiff  before  the  magis- 
trate, or  some  other  justice,  to  find  eyfi- 
eient  bail  to  appear  and  give  evidence  at  the 
next  assises,  and  testify,  &c. 

Held  that  the  warrant  was  bad  for  re- 
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quiring  the  plAintiir  to  gire  bftil  at  thia 
stage  of  the  proceedinge,  assuming  that 
the  ma^trate  had  power  to  bring  him 
up  by  warrant  to  give  testimony.  Hvam 
T.  Reei,  65. 

n.  Bxamination. 

1.  In  Ecclesiastieal  Court,  201.    Chusoh 
BAn,  IV. 

2.  By  umpire,  767.     Awabd,  m 

III.  Interest:  hy  promise  to  contribute  to 
expenses,  442.    Poob,  VL  1. 

IV.  Decision  of  Judge,  how  rerised,  442. 
Poob,  VL  1. 

V.  FxBud  ot  681.    Nbw  Tbial. 


WORK  AND  LABOUR. 

Wholly  useless,  878,  877,  n.    Attobhxt, 
IV.  V. 


WORKHOUSE, 
p.  442.    Poob,  VI.  1. 

WRIT. 

I.  Irregularity,  how  ayailable,  210.  Chuboi 
BATB,  VIL 

n.  See  also  Ebbob,  II. 
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The  Judges  who  usually  sat  in  Banc  during  this  Vacation  were, 

TiNDAL,  C.  J.  COLTMAN,  J. 

BOSANQUET,  J.  MaUL£,  J. 


THOMAS  ASHTON  v.  HUMPHREY  MAY  FREESTUN. 

In  an  action  by  the  pajee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant 
pleaded,  that  before  the  bill  became  due,  «nd  whilst  the  plaintiff  was  the  holder  there- 
of, and  before  the  commencement  of  the  action,  the  plaintiff  released  the  bill ;  without 
alleging  that  the  release  was  after  the  acceptance.  Heldf  on  demurrer,  that  the  plea 
was  bad  fur  not  averring  that  the  release  was  after  the  acceptance. 

An  instrument  set  oat  upon  oyer  must  be  read  as  forming  part  of  the  declaration  (or 
other  pleading)  in  which  profert  has  been  made  of  such  instrument. 

Assumpsit,  upon  a  bill  of  exchange  for  11/.  18s.  ^  drawn  7th  of  May, 
1839,  payable  three  months  after  date,  brought  by  the  drawer  and  payee 
against  the  acceptor ;  and  upon  an  account  stated. 

Pleas:  to  the  first  count,  nan  acceptavit;  to  the  second  non  assumpsit; 
and  further  to  the  first  count,  that  before  the  bill  became  due,  and  whilst 
^1   the  plaintiff  was  the  *holder  thereof,  and  before  the  commencement  of 

J  the  suit,  the  plaintiff,  by  a  deed-poll,  sealed  with  his  seal,  and  bearing 
date  the  1st  day  of  July,  1839,  prolat.  in  curiam^  remised,  released,  and  for 
ever  quitted  claim  (a)  unto  the  defendant,  the  bill  in  the  said  fiik  coimt 
mentioned,  and  all  manner  of  actions,  cause  and  causes  of  actions  and  suits, 
controversies,  damages,  claims,  and  demands  whatsoever,  which  the  plain- 
tifTthen  had, or  at  anytime  or  times  thereafter  could,  should,  or  might  hare 
or  be  entitled  to,  from,  upon,  or  against  the  defendant,  his  heirs,  executors, 
€it  administrators  bjr  reason,  or  on  account  of  the  said  bill,  or  the  non-pay- 
ment thereof.    Verification. 

The  replication  set  out  the  deed-poll  upon  ojfer:  "To  all  to  whom  these 
presents  shall  come,  we  whose  names  and  seals  are  hereunto  subscribed  and 
affixed,  being  creditors  respectively  who  have  proved  our  respective  debts 
imder  a  Jiat  in  bankruptcy  which  issued  against  H.  M.  Freestun,  of,  &r  , 

(a)  Mora  correctly,  **  quitclaimed,"  ^ttM^um  ^mowii. 
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bearing  da^e  the  11th  day  of  September,  1832,  severally  send  greetmg. 
Whereas  a  proposition  having  been  made  by  a  friend  of  the  said  H.  M. 
Freestun  to  pay  to  us  respectively  a  composition  of  2s.  6d,  in  the  pound 
upon  our  respective  debts,  which  we  have  consented  and  agreed  to  accept 
in  full  discharge  thereof,  and  to  release  the  said  H.  M.  Freestun  of  and  from 
payment  of  our  respective  debts  in  manner  hereinafter  mentioned ;  now 
know  ye,  that  we  the  said  several  creditors  of  the  said  H.  M.  Freestun,  in 
pursuance  of  the  said  recited  agreement,  and  in  consideration  of  the  said 
dividend  of  2s.  6d.  in  the  pound  upon  the  amount  of  our  said  several  and 
respective  debts,  being  paid,  by  the  aid  of  a  friend  of  the  said  H.  M.  Free- 
stun, unto  us  respectively,  for  and  on  behalf  of  ourselves  and  our  several 
respective  partners,  do  and  each  and  every  of  us  *doth,  by  these  pre-  r«Q 
sents,  absolutely  remise,  release,  and  forever  quit  claim  unto  the  said  ^ 
H.  M.  Freestun,  his  heirs,  executors,  and  administrators,  all  and  all  manner 
of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and  suit, 
controversies,  damages,  claims,  and  demands  whatsoever  which  we  the  said 
several  creditors  of  the  said  H.  M.  Freestun,  or  any  of  us  alone  or  jointly 
with  our  respective  partners,  now  have,  or  which  any  of  us  or  our  or  their 
respective  heirs,  executors,  or  administrators  at  any  time  w  times  hereafter, 
can,  shall,  or  may  have  or  be  entided  to  from,  upon,  or  against  the  said  H. 
M.  Freestun,  his  heirs,  executors,  or  administrators  by  reason  or  on  account 
of  any  dd)tSj  sums  of  money,  bills,  notes,  securities  for  money,  contracts, 
promises,  agreements,  reckonings,  accounts,  dealings,  or  transactions  what- 
soever, owing  from,  or  made  or  given  or  entered  into  by,  the  said  H.  M. 
Freestun  to  or  with  us  respectively,  either  alone  or  jointly  with  our  respec- 
tive partners,  or  transacted,  done,  or  depending  by  and  between  him  and  us 
respectively,  or  any  of  us,  from  the  begmning  of  the  world  to  the  day  of  the 
date  of  these  presents,  (a)  (Here  followed  the  signatures  of  the  releasing 
creditors,  amongst  which  was  that  of  the  plaintiff.)  The  plaintiff  then 
joined  issue  upon  the  *first  and  second  pleas,  and  demurred  to  the  last  r»^ 
plea,  assigning  for  cause — that  it  did  not  appear  in  or  by  the  said  last  '- 
plea,  that  the  said  bill  of  exchange,  in  the  first  count  mentioned,  was  ac- 
cepted by  the  defendant  before  the  said  deed-poll  was  made  by  the  plaintiff, 
or  that  the  said  deed-poll  was  made  by  the  plaintiff  after  the  defendant  ac- 
cepted the  said  bill  of  exchange ;  and  that  it  was  ouite  consistent  with  the 
allegations  in  the  said  first  count,  and  in  the  saia  last  plea,  and  with  the 
said  deed-poll,  that  the  said  bill  of  exchange  was  not  accepted  by  the  de- 
fendant until  after  the  making  and  date  of  me  said  deed-poll ;  and  also,  for 
that  the  said  deed-poll  is  untruly  stated  and  described  in  the  said  last  plea; 
and  that  in  describing  the  said  deed-poll,  the  names  of  all  the  parties  to  flie 
deed-poll  ought  to  have  been  stated  m  the  said  last  plea,  and  that  it  ouffht 
to  have  truly  appeared  by  and  between  whom  the  same  was  made ;  and  also 
for  that  it  appears  that  the  said  deed-poll  does  not  refer  to  the  said  bill 
of  exchange  and  cause  of  action  in  the  said  first  count,  the  said  deed- 

(a)  The  plaintiff  may  have  been  under  the  necessity  of  craving  oyer  of  the  deed,  for 
the  purposes  of  obtaining  a  copy  of  it  The  expediency  of  setting  out  the  deed  w  hat 
verba  does  not  appear  to  be  equally  clear.  The  recital  in  the  release  shows  that  the  debt 
which  had  formed  the  subject  of  the  release,  had  been  proved  under  the  fiat,  and  must 
therefore  be  taken  to  have  been  contracted  before  the  release.  Then  the  plea  alleges 
that  the  release  applied  to  the  bill.  And  though,  where  a  deed  is  set  out  upon  oyer  in 
the  replication,  the  iptimma  verba  of  the  deed  control  the  operation  of  the  plea  in  which 
the  deed  is  pleaded,  (supposing  the  allegations  of  the  plea  are  at  variance  with  the  lan- 
guage of  the  deed  on  which  it  purports  to  be  founded,)  the  collateral  operation  of  tht 
plea  as  to  matters  dekon  the  deed,  e.  g.,  the  statement  of  the  demand,  or  class  of  demands 
which  the  deed  was  intended  to  discharge,  remains  unaffected  by  the  variance. 
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poll  oidy  referring  to  bills  made  by  the  defendant,  and  not  to  bills  accqfUd 
by  him. 

Joinder  in  demurrer. 

Span/dej  Serjt.,  in  support  of  the  demurrer.  This  plea  is  not  pleaded 
with  due  precision.  The  deed-poll  should  hare  been  pleaded  as  a  release. 
But  it  applies  only  to  a  particular  class  of  debts ;  for  the  recital  in  the  deed- 
poll  qualifies  the  general  words  which  follows,  and  restrains  its  operation  to 
debts  under  the  fiat  The  defendant,  therefore,  has  not  brought  the  debt 
for  which  he  is  sued  in  this  action  within  the  release.  The  deed-poll  can- 
not apply  to  this  bill  of  exchange,  inasmuch  as  it  is  not  averred  in  the  plea 
that  the  bill  was  one  of  the  debts  intended  to  be  released.  The  language  of 
*51   ^^^'y  P^^^  is  to  be  taken  *  fortius  contrd  proferentem,  (a)    In  numerous 

^  cases  it  has  been  decided  that  general  words  in  a  deed  are  controlled 
by  the  recitals :  6  Bac.  Abr.  tit.  Release^  (K.)  (6) ;  Thorpe  v.  I%<wye,  1  Lord 
Raym.  236;  Coky.  Knight^  3Mod.  2ni ;  Paykr  v.  Homershamy  4M.  &S. 
423 ;  LampoiY.  Corke,  5  B.  &  Aid.  606,  (7  E.  C.  L.  R.  205.)  Here  the 
release  is  tied  down  to  a  particular  subject-matter.  In  Com.  Dig.  tit. 
Pleader  J  (£.  6,)  amongst  other  instances  of  construing,  the  defendant's  plea 
most  strongly  against  him,  it  is  said,  "So  if  to  a  bond  the  defendant 
pleads  payment,  it  shall  be  intended  to  be  after  the  day  if  he  does  not  say 
odierwise :"  Plowd.  Com.  104  a.  (c)  That  is  much  stronger  than  the  pre- 
lent  case.  Bendy  y.  Powelly  3  M.  &  W.  442,  was  also  decided  upon  the 
maxim  ^^verba  fortius  acdpienda  contrd  proferentem,^^  In  Wallis  v.  Harris 
$on^  4  M.  &  W.  538,  the  court  held  that  profert  of  a  deed  is  not  well  ex- 
cused by  alleging  that  the  deed  was  delivered  to  the  adverse  party,  without 
going  on  to  aUe^  that  he  still  retains  it.     * 

Channellj  Seijt.,  conird.  It  may  be  admitted  that  where  a  deed  is  pleaded, 
and  is  set  out  on  oyer  by  the  opposite  party,  it  must  be  taken  as  part  of  such  pre- 
vious pleadings,  {d)  It  ma^  also  be  admitted  that  the  language  of  a  plea  is  to 
he  taken  most  strongly  asainst  the  pleader.  A  release  maybe  pleaded  in  two 
diflerent  ways.  The  deed  of  release  may  be  set  out  at  length,  wiUi  an  averment 
that  the  debt  or  demand  was  released  by  such  deed,  or  the  defendant  may  say 
*g,   that  the  plaintifTreleased  the  *particular  debt  or  demand.     Here,insul>* 

J  stance,  die  defendant  has  said  diat  the  plaintifTreleased  him  from  the  debt 
on  which  he  now  sues.  [Tindal,  C.  J.  The  defendant  does  not  aver  that  the 
bill  was  accepted  before  ihe  release.  You  say  that  if  it  had  been  pleaded  that 
the  plaintiff  released  the  action  he  might  have  replied jfuo<2  non  relaxavU.] 
Cmiurright  v.  Williams,  2  Stark.  N.  P.  C.  340,  (3  E.  Cf.  L.  R.  374.)  The 
plaintiff  should  have  new-assigned ;  or  he  should  have  replied  in  the  nature 
of  a  new  assignment.  If  the  plea  would  have  been  good  without  the  addi- 
tion introduced  by  the  replication,  the  plaintiff  can  only  avail  himself  of  the 
matter  set  out  on  oyer  as  j&lsifying  the  plea.  [Tindal,  C.  J.  Suppose  the 
plea  had  set  out  the  release  in  hoc  verba,  might  not  the  plaintiff  have  shown 
that  the  debt,  in  controversy,  was  not  within  the  terms  of  the  release  ?  The 
only  point  in  dispute  is,  firom  which  party  the  allegation  should  come.]  It 
is  alleged,  as  a  fact,  in  the  plea,  that  this  was  a  release  of  the  bill.  [Bo- 
8ANQUET,  J.  Suppose  the  release  had  appeared  by  the  plea  only,  and  that 
inst^  of  setting  out  the  deed  upon  oyer,  the  plaintiff  had  traversed  the 

(a)  "The  plea  of  ererie  man  shall  be  construed  strongly  against  him  that  pleaded  it 
for  ererie  man  is  presumed  to  make  the  best  of  his  own  case."    Co.  Lit  303  b. 
(6)  6  Bac.  Abr.  710,  6th  and  7th  ed. 

fe)  Bj  the  justices,  arguendo,  in  Fuimenton  y.  Steward, 
d)  Vide  Smith  v.Ytomant,  1  Wms.Saund.  316. 
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plea  and  had  gone  to  trial,  would  this  deed-poll  hare  supported  the  plea?] 
The  release  was  by  deed-poll,  and  not  by  indenture.  To  raise  the  objeo> 
tion  as  to  the  co-relessors,  the  replication  should  have  areired  the  fact  of  a 
releasing  by  them  *  Cabell  v.  Vaughanj  1  Wms.  Saund.  290. 

SpankUf  Serjt.,  in  reply.  From  this  deed,  as  set  out  upon  oyer,  it  must 
be  taken  that  it  was  executed  by  all  parties.  [TnmAL,  C.  J.  It  is  not 
made  a  condition.]  It  was  the  duty  of  the  pleader  to  ayer  that  llie  bill 
was  accepted  before  the  release.  It  was  in  point  of  law  no  bill  until  it  was 
accepted.  The  allegation  in  the  plea,  as  to  the  operation  of  a  deed  set  out 
upon  oyer  in  the  repucation,  is  to  be  rejected,  and  the  lansuajge  of  the  deed 
itself  *is  alone  to  be  regarded.  Here,  if  the  deed  be  reacf  without  the  r«^ 
olea,  the  release  will  appear  to  apply  to  a  different  matter.  There  is  ^ 
no  averment  on  this  record,  to  show,  that  the  release  does  apply  to  the 
cause  of  action  stated  in  the  declaration. 

TiNDAL,  C.  J.  It  appears  to  me  to  be  unnecessary  to  consider  one  point 
which  has  been  raised  m  the  course  of  the  argument,  namdy,  whether  an 
allegation  respecting  the  operation  of  the  release  imon  the  defendant's  ac- 
ceptance of  ttie  bill,  should  come  firom  the  plaintiff  or  from  the  defendant 
It  IS  here  assigned  as  cause  of  special  demurrer,  that  the  plea  does  not  state 
that  the  bill  was  accepted  by  the  defendant  before  the  deed-poll  was  made 
by  the  plaintiff.  Consistency  with  the  allegations  on  this  record,  the  bill 
may  have  been  accepted  after  the  execution  of  the  release. 

JBosANQUET,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  go  into 
the  question  whether  the  allegation  respecting  the  operation  of  the  bill  should 
come  from  the  one  party  or  from  the  other.  The  omission  of  such  an  allega- 
tion, if  proper  to  be  inserted,  wduld,  however,  be  merdy  ground  of  special 
demurrer,  and  no  such  cause  of  a  demurrer  has  been  assigned. 

CoLTBiAN,  J.  A  release  can  only  be  of  an  existing  oebt,  or  of  a  cause 
of  action  which  has  some  inception  at  the  time  the  release  is  executed.  It 
cannot  be  inferred  from  the  allegation  that  the  plaintiff  was  the  holder  of  the 
bill  at  the  time  that  the  release  was  made,  that  this  bill  was  accepted  at  the 
time  of  the  making  of  the  release.  The  plaintiff  may  have  been  the  holder 
of  a  piece  of  paper  not  accepted. 

Judgment  for  the  plaintiff. 


•CHARLES  WYNNE  v.  JULIUS  WYNNE,  and  SARAH,  his  Wife.  [•S 

A  rentpcharge  is  devised  to  A.  so  long  as  her  conduct  and  behavioar  shall  be  discreet, 
and  meet  with  the  approbation  of  J.  8^  The  discreetness  of  the  conduct  and  behaTionr 
of  A.,  and  the  approbation  of  J.  8.,  are  conditions  subsequent,  compliance  with  which 
need  not  be  averred  in  a  plea  alleging  the  continuance  of  the  rent-charge. 

An  avowry  for  a  rentrcharge  devised  to  A.,  the  wife  of  B.,  may  be  made  by  B.  and  A  ia 
the  right  of  A 

8oi  although  the  rent-charge  issue  out  of  a  term  of  years ;  §eml>U, 

Replevin.  The  defendants  avowed,  in  the  right  of  the  defendant  Sarah, 
aUeging  that,  before  the  plaintiff  had  anv  estate  or  interest  in  the  mansicm 
mentioned  in  the  declaration,  and  in  which,  &c.,  one  Robert  Watkin  Wynne 
was  seised  thereof,  irUer  alicL,  in  his  demesne  as  of  fee ;  and  that  being  so 
seised,  before  the  said  time  when,  &c.,  and  before  the  plaintiff  had  anj 
estate  or  interest  in  the  mansion  in  which,  &c.,  to  wit,  on  the  15th  October, 
A.  D.  1805,  the  said  R.  W.  Wynne  duly  made,  signed,  and  publisiied  \as 
last  will  and  testament  in  writing,  in  the  presence  of,  and  attested  and  sub- 
scribed by,  three  credible  witnesses,  according  to  the  form  of  the  statutes, 
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&c.y  and  thereby  appointed  the  testator's  wife,  Ann  Sobieski  Wynne,  the 
Rev.  David  Hugljgs,.  William  Dod,  John  Wynne  Griffith,  Robert  WiUiams 
Wynne,  and  Edwa^j  Llo}rd,  to  be  trustees,  as  therein  mentioned,  and  gave 
and  devised  the  mansion  in  which,  &c.,  unto  them  their  executors  and  ad- 
ministrators, for  a  certain  term  therein  mentioned,  to  wit,  500  years,  to  the 
use,  intent,  and  purpose,  (amongst  other  things,)  that  his  said  wife  should 
and  might  have  and  receive  thereout  a  certain  annuity,  or  yearly  rent- 
charge,  therein  mentioned,  clear  of  all  taxes  and  other  outgomgs,  during 
her  natural  life,  payable  half  yearly,  the  first  payment  thereof  to  be  made 
at  the  end  of  six  calendar  months  next  after  the  day  of  his  decease,  and 
every  other  succeeding  payment  accordingly ;  and  the  testator,  in  and  by 
his  said  will,  declared  that  he  gave  to  his  said  wife  the  Usual  powers  of 
9Q-.  distress,  entry,  and  perception  of  rents  and  profits  of  *the  mansion  in 
-I  which,  &c.,  Aarged  with  the  payment  of  the  said  rent-charge,  when 
and  as  often  as  the  same,  or  any  half-yearly  payment  thereof,  shoiud  be  in 
arrear,  or  within  twenty  days  after  such  arrear  should  accrue  due.  (a) 
And  the  testator  did,  in  and  by  his  said  will,  give  and  bequeath  a  certain 
other  annuity,  or  clear  yearly  rent-charge,  of  twenty  pounds,  to  the  said 
Sarah,  the  wife  of  the  said  Julius,  during  her  life^  or  as  long  as  her  conduct 
and  behaviour  should  be  discreet^  and  meet  with  the  approbation  of  the  testa- 
tor^s  wifcy  or  which^  in  case  of  her  deaths  should,  be  approved  of  by  the  sur- 
vivors or  survivor  of  his  said  trustees;  and  the  testator  thereby  declared  his 
will  to  be,  that  the  said  annuity  or  rent-charge,  so  given  to  the  said  Sarah, 
the  wife  of  the  said  Julius,  should,  during  the  time  when  the  same  was  pay- 
able, have  (fr)  similar  powers  for  obtaining  payment  thereof  as  were  in  and 
by  his  said  will  before  riven  in  relation  to  the  annuity  or  rent-charge  before 
devised  by  his  said  will  to  the  testator's  said  wife^  and  that  it  should  be 
paid  and  payable  half-yearly  at  the  time  appointed  for  the  payment  of  the 
said  other  annuity ;  and  the  testator  thereby  devised  (amongst  other  lands 
and  hereditaments)  the  said  mansion,  in  which,  £|pc.,  subject  to  the  said 
term  of  500  years,  and  to  the  said  several  rents-charge,  to  the  use  of  the 
testator's  son  John  Wynne,  during  the  term  of  his  natural  life,  upon  such 
condition  as  therein  mentioned,  widi  divers  remainders  over ;  and  the  tes- 
tator afterwards,  and  long  before  the  said  time  when,  &c.,  and  before  the 
plaintiff  had  any  estate  or  interest  in  the  mansion  in  the  declaration  men- 
tioned, and  in  which,  &c.,  to  wit,  on  the  2d  day  of  March,  a.  d.,  1806, 
^%M  *died  so  seised  of  the  said  mansion  in  which,  &c.,  without  altering 
-I  his  said  will  as  to  the  said  several  devises  and  bequests,  or  any  or 
either  of  them.  That  the  said  Robert  William  Wynne,  one  of  the  said 
trustees  in  the  ssdd  will  named  is  still  in  life,  but  that  the  said  wife  of  the 
said  testator,  and  every  other  of  the  said  trustees  departed  this  life,  to  wit, 
on  the  first  day  of  January,  in  the  year  of  our  Lord,  1822.  That  the  cogr 
dud  and  behaviour  of  the  said  Sarah^  the  wife  of  the  said  Julius y  during  the 
Kfe  of  the  said  wife  of  the  said  testator ^  were,  in  all  respects  krunon  to,  and 
met  with  the  approbation  of  the  said  vnfe  of  the  testator,  and  were  judged  and 
deemed  by  her  to  be  in  all  respects  discreet;  and  the  said  annuity  or  rent- 
charge,  during  her  life,  was  always  well  and  duly  paid  to  the  said  Sarah ; 
and  that  the  conduct  and  behaviour  of  the  said  Sarah,  after  the  deathqfthe  said 
wife  of  the  testator,  were  and  have  been,  and  are  in  all  respects  known  to  and 

(a)  As  to  the  rifrht  to  enter*  and  hold  the  lands  charged,  until  satisfaction  of  the  arrears, 
see  /rrnmof  v.  Cody,  1  Lev.  170;  1  Siderf.  223,  261,  344;  T.  Raym.  135,  158;  1  Wms 
Saand.  113;  Parkhunt  and  othen  y.  Smithy  lessee  of  Dormer,  in  error,  Wiles,  327,  340 
HaMatl  d.  Hodmm  v.  Gawtkwaiie,  lb.  500.  (6)  Sir. 
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approved  by  the  survivors  and  survivor  of  the  said  truMees^  and  by  them  and 
kirrij  respectively y  judged  and  deemed  to  be  discreet ;  and  because  a  large  sum 
of  money,  to  wit,  50/.,  of  the  said  annuity  or  rent-chA^  so  devised  orbe- 

Sueathed  as  aforesaid  to  the  said  Sarah,  the  wife  of  the  said  Julius,  for 
ivers,  to  wit,  two  years  and  the  half  of  another  year,  before  then  elqised, 
commencing  from  a  certain  day  more  than  six  calendar  months  next  after  the 
decease  of  the  testator,  and  ending  on  a  certain  day,  to  wit,  the  2d  day  of 
March,  a.  d.  1839,  before  the  said  time  when,  &c.,  had  become  and  then 
was,  in  arrear  and  unpaid  to  the  said  Julius  and  Sarah  his  wife,  in  right  of 
the  said  Sarah,  and  at  the  said  time  when,  &c.,  had  been  and  continued  so  m 
arrear  for  the  space  of  twenty  days  and  upwards,  the  said  Julius  and  Sarah 
his  wife,  in  right  of  the  said  Sarah,  further  well  avow  the  taking  of  the 
said  cattle,  ^ods,  and  chattels  in  the  said  declaration  mentioned,  in  and 
upon  the  said  stable  and  harness-room  of  and  ^belon^g  to  the  said  p, , 
mansion,  and  in  which,  &c.,  and  justly,  &c.,  as,  for,  and  in  the  ■> 
name  of,  a  distress  for  the  arrears  of  the  said  annuity  or  rent-charge  so  de- 
vised and  bequeathed  to  the  said  Sarah  as  aforesaid ;  and  which  still  re- 
main due  and  unpaid.     Verification,  and  prayer  of  judgment  and  return. 

Special  demurrer  to  the  avowry,  showing  for  cause, — 

First,  that  the  defendants  have  not,  by  any  certain  or  sufficient  allegation 
therein,  shown  that  the  defendants  were,  at  the  time  or  times  when  the  said 
sum  of  50/.  is  alleged  to  have  accrued  due,  entitled  under  the  said  will  to 
have  and  receive  the  same  or  any  part  thereof;  for  that,  although  the  de- 
fendants have  alleged  that  the  conduct  and  behaviour  of  the  defendant 
Sarah  during  the  life  of  the  said  wife  of  the  testator  were  in  all  respects 
known  to,  and  met  with  the  approbation  of,  the  said  wife  of  the  testator, 
and  were  judged  and  deemed  by  her  in  all  respects  discreet,  yet  the  said 
avowry  does  not  contain  any  positive  allegation,  or  in  any  manner  show, 
that  the  conduct  of  the  said  Sarah  was  actually  and  positively  discreet, 
either  in  tiie  lifetime  of  the  testator's  wife  or  afterwards ;  in  the  absence  of 
which,  or  an  equivalent  allegation,  upon  the  face  of  the  avowry  as  it  now 
stands,  (with  the  partial  and  imperfect  averment  contained  therein,  of  the 
existence  of  circumstances  supposed  to  be  necessary  to  show  a  continuing 
title  to  the  said  annuity,)  the  presumption  is,  that  the  conduct  of  the  said 
Sarah  was  not  discreet,  and  that  the  tide  to  the  annuity  had  ceased  before 
the  time  when,  &c. 

Secondly,  that,  inasmuch  as  the  title  to  the  annuity,  both  in  the  lifetime 
of  the  testator's  wife  and  afterwards,  depended  on  the  &ct  of  the  said  Saral 
being  at  all  times  discreet  in  her  conduct  and  behaviour,  and,  according  to 
a  proper  construction  of  tlie  will,  the  annuity  was  payable  only  so  long  as 
the  conduct  and  behaviour  of  the  said  Sarah  were  and  continued  to  be  r«j2 
•discreet,  it  was  incumbent  on  the  defendants,  in  setting  up  a  right  ^ 
inconsistent  with  and  derogatory  to  the  plaintiff's  admitted  title  to  the  man- 
sion in  which,  &c.,  to  show  in  all  things  a  good  and  continuing  tide  in 
themselves,  to  authorize  and  enable  them  to  enter  upon  the  same  and  do 
the  acts  complained  of;  which  they  have  at  most  done  only  by  inference, 
and  not  by  averment. 

Thirdly,  that  inasmuch  as  the  annuity  of  20/.  was  given  by  the  testator 
immediately  to  the  said  Sarah,  she  then  being  the  wife  of  the  said  Julius, 
without  any  limitation  to,  or  intervention  of,  trustees,  the  said  annuity  and 
all  remrdies  for  the  recovery  thereof,  vested  in  the  said  Julius  dunng  his 
lifetime,  and  the  defendant  Sarah  had  no  further  power  or  authority  to  act 
or  inteifere  in  the  taking  of  the  said  catde,  goods,  or  chattels*,  during  the  life 
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of  the  said  Julius,  than  as  his  bailiiT,  servant,  or  agent,  and  that  she  should 
therefore  have  justified  as  such  bailiiT,  servant,  or  agent,  and  not  in  her  own 
ri^,  and  that,  upon  the  defendants'  own  showing,  the  defendant  Julius 
should  and  ought  to  have  justified  in  his  own  right  absolutely,  and  not  in 
right  of  his  wife. 

Joinder  in  demurrer. 

Halcombey  Serjt.,  in  support  of  the  demurrer.  The  avowry  is  defective 
both  in  substance  and  in  form.  The  first,  and  most  important,  of  the  plain- 
tiff's objections  to  the  avowry,  arises  upon  the  construction  of  the  devise. 
It  is  submitted,  if  due  effect  be  given  to  the  language  of  the  will,  the  alle- 
gations in  the  avowry  will  be  found  to  show  no  subsisting  right  to  the  an- 
nui^.  The  statement  in  the  avowry  is,  that  the  conduct  and  behaviour  of 
the  said  Sarah  during  the  life  of  the  wife  of  testator  were  in  all  respects 
known  to,  and  met  with  the  approbation  of,  the  wife  of  the  testator,  and 
were  judged  and  deemed,  by  her,  to  be  in  all  respects  discreet,  and  that  the 
conduct  and  behaviour  of  the  said  Sarah,  after  the  death  of  the  wife  of 
•131  *^^  testator,  were'and  have  been,  and  are  in  all  respects  known 
-•  to  and  approved  by  the  survivors  and  survivor  of  the  trustees,  and 
by  them  and  him  respectively  judged  and  deemed  to  be  discreet.  It  should 
have  been  averred  that  her  conduct  was  in  fact  discreet.  It  will  perhaps 
be  contended,  that  it  was  sufficient,  after  the  death  of  the  wife  of  the  tes- 
tator, that  the  conduct  of  Sarah  Wynne  should  be  approved  of  by  the  trus- 
tees; but  this  is  a  violent  construction,  and  evidently  inconsistent  with  the 
intention  of  the  testator,  whose  object  would  be  to  guard  against  any  indis- 
cretion on  the  part  of  his  son's  wife ;  in  which  view  it  would  be  immate- 
rial whether  the  wife  of  the  testator  was  alive  or  not.  Discreetness  of  con- 
duct and  behaviour  is  not  too  vague  a  condition  to  be  enforced.  In  To^- 
tenaU  v.  Howell^  2  Meriv.  26,  29,  a  legacy  was  bequeathed  upon  condition 
that  the  legatee  should  give  up  his  cours%  of  life,  and  give  up  frequenting 
public  houses,  drinking  to  excess,  and  keeping  low  company.  Lord  Eldon 
recognised  the  validity  of  the  condition,  and  referred  it  to  the  master  to 
inquire,  and  state  to  the  court,  whether  the  plaintiff  had  discontinued,  and 
how  long,  frequenting  public  houses,  drinking  to  excess,  and  keeping  low 
company.  In  Lawless  v.  Shaw^  1  Lloyd  &  Groold,  154,  a  legacy  to  "  in- 
dustrious poor"  wSis  held  to  be  sufficiently  certain.  A  condition  ought 
to  be  performed  strictly  and  bonti  fide :  Com.  Dig.  tit.  CondUiorij  (G.  13,) 
Com.  Dig.  tit.  Pkader  (C.  68.) 

Even  in  point  of  form,  the  avowry  is  wrong.  The  right  of  receiving  this 
amiuity  dunng  the  coverture  vested  in  Julius  Wynne^  the  husband.  He, 
therefore,  only,  ou^ht  to  have  avowed ;  and  Sarah  Wynne  should  have  made 
comisance,  as  bailiff  to  her  husband,  (a) 

Mannings  Serjt.,  contrd.  It  was  not  incumbent  on  the  defendants  to  show 
*1^1  ^  performance  of  the  condition,  and  *the  allegation  of  performance 
J  may  be  rejected  as  surplusage.  "Secondly,  supposing  it  to  be  neces- 
sary to  allege  performance  of  the  condition,  a  sufficient  performance  is  here 
shown.     TTiirdly,  the  avowry  is  properly  made  in  right  of  the  wife. 

Upon  the  first  point  the  known  distinction  between  conditions  precedent 
and  conditions  subsequent  is  relied  on.  Where  the  condition  is  precedent, 
the  estate  is  not  in  the  grantee  until  the  condition  be  performed ;  but  where 
the  condition  is  subsequent,  the  estate  vests  immediately  in  the  grantee,  and 
remains  in  him  until  the  condition  be  broken  ;  Bro.  Abr.  tit.  CandMonj  pi 

(a)  In  the  case  supposed  she  might  have  pleaded  mm  ctptt. 
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67.  {aS  In  UgUrtd^s  case,  7  Co.  Rep.  9  h^  the  plaintiff,  Hemy  Vghtni, 
brougnt  a  writ  of  annuity  against  William,  Marquess  of  Winchester,  son  and 
heir  of  John,  Marquess  of  Winchester,  and  declared  that  Marquess  John,  by 
his  writing,  (&]  constituted  the  plaintiff  captain  of  the  fort  of  Netley,  to  We 
and  exercise  tnat  office,  during  the  plaintiff's  Ufe ;  and  gave  him  authority 
from  time  to  time  to  appoint  a  master-gunner,  a  porter,  and  six  soldiers,  and 
that  Marquess  John  did,  for  the  considerations  aforesaid,  and  for  the  better 
maintenance  of  the  plaintiff  and  of  the  master-gunner,  &c.,  in  the  defaice 
of  the  said  castle,  for  himself  and  his  heirs,  grant  to  the  plaintiff  an  annuity 
of  32/. ;  and  demanded  368/.  for  eleven  years  and  a  half  in  airear.  On 
demurrer  to  this  declaration,  it  was  insisted,  that  the  plaintiff  ought  to  hare 
ivened  that  he  exercised  the  office,  and  had  appointed  a  master-gunner,  &c. 
.\fter  judgment  for  the  plaintiff  upon  this  demurrer,  it  was  held  by  the 
Court  of  Queen's  Bench  upon  a  writ  of  error,  that  the  declaration  was  good, 
without  such  an  averment,  "  and  their  reason  was,  that  in  all  cases  *where  an 
mterest  or  estate  doth  commence  upon  a  condition  precedent,  be  the  r»« . 
x>ndition  or  act  to  be  performed  by  the  plaintiff  or  defendant  or  by  ^ 
3my  other,  and  be  the  condition  in  the  affirmative  or  negative,  there  the 
plaintiff  ought  to  show  it  in  his  declaration,  and  to  aver  the  performance 
thereof;  for  there  the  mterest  or  estate  doth  begin  in  him  by  the  performance 
of  the  condition,  and  is  pot  in  him  till  the  condition  be  performed.  But 
otherwise  it  is,  when  the  interest  or  estate  passeth  presently,  and  vests  in  the 
grantee,  and  is  to  be  defeated  by  matter  ex  pod  fadOj  or  condition  subse- 
quent, be  the  condition  or  act  to  be  performed  by  the  plaintiff,  or  defendant, 
or  by  any  other,  and  be  the  condition  in  the  affirmative  or  negative,  there 
the  plaintiff  may  declare  generally,  without  showing  the  performance  thererf, 
and  it  shall  be  pleaded  by  him  who  will  take  advantage  of  the  condition  or 
matter  ex  postfado  ;  for  every  one  ought  to  allege  that  which  makes  for  him, 
and  which  is  for  his  avail,  and  none  shall  be  forced  to  allege  that  which  is 
against  himself.  And  it  may  well  be,  that  the  condition  subsequent,  or 
matter  ex  post  facto,  stands  upon  many  parts,  to  rehearse  all  which  would  be 
tedious,  when  issue  shall  be  taken  but  upon  one  of  them,  and  the  defendant 
may  plead  any  one  of  them  which  he  pleaseth  m  bar  of  the  action ;  and  so 
the  pleading  will  be  more  short  and  compendious,  which  is  the  most  com- 
meridable,  if  it  be  sufficient.  Here,  in  the  case  at  bar,  the  condition  was  to 
be  performed  by  the  plaintiff  himself,  and  therefore  the  case  is  the  strongitf ; 
but  because  the  plaintiff  by  the  said  grant  was  presendy  seised  of  the  said 
office  and  annuity  for  the  term  of  his  life,  which  ought  to  be  defeated  by  ^e 
not  using  the  said  office  or  other  subsequent  matter,  the  subsequent  matter 
makes  against  him,  and  therefore  shall  be  pleaded  by  the  defendant"  Lord 
Coke  then  •refers  to  the  case  in  15  H.  7,  fo.  1,  pL  l,(c)  which  is  thus 


noticed  bv  PoUardy  Seijt.,  in  his  elaborate  argiunent  in  CoUtdrst  v. 
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Bejftshiny  IPlowd.  21,  "  And  therefore  m  15  H.  7,  in  the  first  case,  it  is  held  in 
a  writ  of  annuity,  that  if  I  grant  to  one  that  whsn  he  shall  be  promoted  to  a 
lienefice  he  shall  have  an  annuity,  then,  if  he  demand  the  annuity,  he  ought 
first  to  show  that  he  is  promoted  to  a  benefice ;  but  if  an  annuity  be  granted 
to  a  man  mitil  he  be  promoted  to  a  benefice,  there  he  shall  have  a  writ  of  an- 
nuity, und  shall  not  show  that  he  is  not  yet  promoted  to  a  benefice ;  because 

(n^  Citxnt  (the  jad^ment  of  Bradenell,  G.  J^  of  K.  B.)  14  H.  8.  fo.  17,  (H.  14.  H.  8, 
ftk  17  and  n.) 

(^)  i,  f,  by  d<»ed-poU. 

{f)  In  ihM  cii$e  the  exceptions  taken  «rr  temu  to  the  declaration  heiafu  oTermled,  the 
'^-'--^dant  did  not  demur,  but  pleaded  that  a  benefice  had  been  tendered  to  the  plaintiJC 
the  latter  reftiaed. 
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the  annuity  doth  precede,  and  the  promotion  is  subsequent,  and  goes  in  de- 
feasance of  the  annuity ;  and  therefore  it  ought  to  be  shown  on  the  contraiy 
side."  Plowd.  25  b.  [Tindal,  C.  J.  An  estate  is  granted  to  a  woman, 
dum  sola  tt  casta  vixerit :  from  which  side  should  the  allegation  come  ?  J 
From  the  party  seeking  to  defeat  the  estate ;  which  vests  immediately,  sub- 
ject to  be  defeated  by  marriage  or  by  incontinence.  Celibacy  or  widow- 
hood, and  chasteness,  are  negative  states,  which  must  be  presumed  to  exist, 
until  the  contrary  is  shown  by  the  party  setting  up  marriage  or  incontinence. 
But  independently  of  the  presumption  in  favour  of  cehbacy  and  chastity, 
marriage  or  incontinence  is  matter  arising  ex  post  facto;  and  all  matter  ex 
post  factOy  whether  in  the  affirmative  or  in  the  negative,  and  whether  to  be 
performed  on  the  part  of  the  plaintiff  or  on  that  of  the  defendant,  ought  to 
be  alleged  by  the  party  seeking  to  defeat  the  estate.  Com.  Dig.  tit.  Pleader^ 
(C.  57.)  A  grange  and  farm  were  leased  to  A.  and  M.  his  wife  for  life, 
««,yi  remainder  to  B.  their  son  for  life,  si  ipse  (B.)  inhabitare  *vellet  et 
^  residens  esset  infra  pnedictam  grangiam  et  firmam.  This  was  held 
to  be,  not  a  condition  precedent,  but  a  condition  subsequent,  Plowd.  23  a. 
A.  devised  a  house  to  B.,  and  if  B.  died  before  C,  then  that  C.  should  have 
it  upon  such  composition  as  should  be  thought  fit  by  A.'s  executors.  A. 
died,  then  B.  It  was  agreed  that  the  life-estate  of  C.  was  precedent,  and 
the  condition  subsequent ;  and  that  the  agreement  might  be  made  with  C. 
at  any  time.  Woodcock  v.  Woodcock^  Cro.  El.  795.  In  Popham  v.  Bamp- 
feildy  1  Vem.  79,  83,  the  testator  devised  lands  to  A.  and  B.  for  payment 
of  debts,  and,  after  payment  of  the  debts,  in  trust  for  the  use  and  benefit  of 
C.  and  his  heirs  male,  but  declared  his  will  to  be,  that  C.  shoidd  have  no 
benefit  of  the  devise  unlesis  his  father  should  setde  soich  and  such  lands  upon 
C. ;  in  default  whereof  he  devised  the  lands  to  A.  and  B.  This  was  held 
to  be  a  condition  subsequent.  It  has  been  held  that,  that  which  may  be  a 
condition  precedent  in  a  deed  may  be  a  condition  subsequent  in  a  will,  Jerir 
•181  ^^^  ^'  Got(>er,  Cro.  H.  219.  (a)  It  is,  however,  •unnecessary  to 
^  resort  to  any  such  distii.ction  in  the  present  case,  inasmuch  as  the 
condition,  whether  it  be  taken  to  be  the  conduct  of  the  aimuitant,  as  con- 
fided by  the  plaintiff,  or  the  approbation  of  the  wife  and  the  trustees,  as  * 
will  be  urged  for  the  defendants,  is  by  matter  ex  post  facto  or  subsequent. 
If  this  be  so,  it  was  unnecessary  to  allege  any  performance  of  this  condition 
subsequent ;  and  the  allegation  not  being  material,  is  surplusage.  The  alle- 
^tion  of  the  performance  of  a  condition  precedent  is  traversable,  because 
It  b  material ;  but  the  allegation  of  the  performance  of  a  condition  subse- 
quent, not  being  material,  is  not  traversable,  and  may  be  wholly  rejected : 

(a)  This  distinction  was  taken  by  Kingsmill  and  Conisby,  Scrjts.,  in  Kcilwcy,  43  b, 
vho  laid  down  this  principle,  which  appears  to  have  been  considered  as  free  from 
doubt;  that  every  will  must  be  construea  in  the  widest  manner  it  can  reasonably  be,  for 
the  benefit  of  the  soul  of  the  testator.  By  which,  it  is  presumed,  we  are  to  understand, 
Aat  in  erponnding  a  will  that  construction  ought  to  be  adopted  which  would  be  most 
consistent  with  the  presumption  that  the  testator  had  not  omitted  to  make  a  just  and 
pious  disposition  of  his  personal  estate,  and  of  any  real  property  of  which  others  were 
seised  tn  the  uses  of  his  will. 

In  the  following  century,  the  same  difference  of  construction  was  retained;  bat  as 
the  power  of  devising  lands  of  which  the  testator  died  seised  had  been  introduced,  and 
a  religious  system  exercising  less  direct  control  over  testamentary  dispositions  prevailed, 
it  became  necessary  to  find  out  a  new  reason  to  support  the  distinction  between  the  rule» 
')f  construction  which  were4o  govern  a  conveyance  by  feoflfment  or  grant,  and  a  con- 
veyance by  devise.  This  was  supposed  to  be  discovered  in  the  presumed  Mopia  comUii 
of  testators;  though  in  other  nations,  actual  inopia  ro}isihi  appears  to  be  no  otherwiar 
regarded  than  as  a  ground  for  rejecting  the  testamentary  disposition  altogether. 

2B 
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Conustabk  v.  Clowbury^  Noy,  75,(a)  Jenkins,  26fl,  pi.  59;  Edwards  t. 
Hammcmd,  3  Leon,  132 ;  Scatterwood  v.  Edgey  1  Salk.  229,  Plowd.  30  a, 
32  b,  2  Stark.  Evidence,  686,  2d  ed. 

But  eveji  supposing  the  condition  to  be  a  condition  precedent,  a  sufficient 
performance  is  shown  in  the  avowry.  (Here  he  was  stopped  by  the  court, 
who  called  upon  Hakombej  Serjt.,  tb  answer  the  argument  as  to  the  condi- 
tion being  subsequent,  and,  as  such,  requiring  no  averment  of  performance. 
This  the  learned  Serjeant  admitted  that  he  was  not  prepared  to  do,  stating 
that  the  point  had  come  upon  him  by  surprise.) 

TiNDAL,  C.  J.     We  think  that  the  authorities  which  have  been  cited  for 

the  defendants  are  very  strong ;  but  the  plaintiff  may  amend  by  withdrawing 

hLs  demurrer,  *and  pleading  in  bar  to  the  avowry,  upon  payment  of     r«|Q 

costs,  (h)  ^ 

Judgment  for  the  avowants,  unless  the  plaintiff  plead  in  bar  of  the 

avowry,  and  pay  the  costs  of  the  amendment,  within  a  fortnight 

(a)  That  case,  besides  the  point  for  which  it  is  here  cited,  bears  a  verbal  resemblance 
to  the  principal  case,  which  is  fallacious;  the  term  "  wife/*  which  is  found  therein  bein; 
evidently  inserted  by  mistake.  See  Constable  v.  Cloberie,  Palmer,  397;  Abbott,  L.S.,  by 
Shee,  234.  Throughout  the  report  in  Noy,  "ship"  should  be  substituted  for  "wife."  In 
the  notes  originally  taken  by  Noy,  the  word  would. probably  be  "nief,"  which  might  be 
rendered  either  "ship"  or  the  "wijfe  of  a  villein." 

(b)  Nothing  was  said  by  the  court  as  to  the  third  objection  taken  by  the  plaintiff,— 
that  the  avowry  should  have  been  made  by  the  husband  in  his  own  right.  This  objecrion 
must,  however,  it  is  conceived,  be  considered  as  overruled  ;  since,  if  tenable,  it  would 
have  been  sufficient  to  support  the  demurrer. 

Taking  the  devise  to  Sarah  Wynne  as  dependent  on,  and  limited  by,  the  term  of  500 
years,  she  would  have  only  a  chattel  real,  which  her  husband  might  (for  his  own  benefit, 
in  the  absence  of  any  trust  express  or  implied)  reduce  into  possession.  But  until  sach 
reduction  into  possession,  the  avowry  would,  it  is  conceived,  be  more  properly  made  in 
the  right  of  the  wife,  in  whom,  in  the  event  of  the  'death  of  the  husband  pending  the  suit, 
the  whole  interest  in  the  suit  would  vest.  Plowd.  418. 

The  estate  of  Sarah  Wynne  in  the  rent-charge  would  be  a  freehold,  if  the  devise  be 
considered  as  made  for  her  life,  subject  only  to  be  defeated  by  the  non-performance  of 
the  condition  ;  and  the  husband,  though  seised  with  the  wife  in  her  right,  and  entitled  to 
receive  the  arrears  for  his  own  benefit,  (subject  to  any  trust  which  could  be  raised,) 
would  have  no  disposing  power  over  the  reni-charge;  and  he  might  avow  either  alone 
or  jointly  with  his  wife;  Wise  v.  Jiellent^  Cro.  Jac.  443 ;  Otborve  v.  WalUeden,  1  Mod.  872. 
That  any  interest  in  land  of  uncertain  duration,  (though  not  expressed  to  be  for  life,) 
detenninable  by  matter  subsequent,  which  (per  Brooke,  J.,  M.  14  H.  8,  fo.  13  a)  is  the 
subject  of  human  agency,  (as  where  it  is  determinable  at  the  will  of  a  stranger,)  consti- 
tutes a  freehold  for  life,  see  Bracton,  lib.  iv.  tract,  i.  c.  28,  fo.  207  a ;  3  Ass.  fo.  6,  pi.  9; 
Vaviior'i  Case,  11  Ass.  fo.  29,  pi.  8;  Burton  v.  Berton,  17  Ass.  fo.  49,  pi.  7;  Jbrakal  v. 
Brokesby,  P.  19  H.  6,  fo.  67,  pi.  14 ;  T.  35  H.  6,  fo.  63,  pi.  3 ;  T.  37  H.  6,  fo.  26,  pi,  1 ;  M. 
7  £.  4,  fo.  16,  pi.  10 ;  M.  20  E.  4,  fo.  9,  pi.  4 ;  M.  21  H.  7,  fo.  38,  pi.  47 ;  M.  14  H.  8,  fo. 
13,  14;  Littleton,  s.  250,  381 ;  Co.  Litt.  42  a,  56  a,  214  b,  218  a;  4  Co.  Rep.  30;  Dyer, 
300  b ;  AUen  v,  HUl,  Cro.  Eliz.  238 ;  CordeWs  Can,  Ibid.  315 ;  8  Co.  Rep.  96  a;  Paget  r. 
Dr.  Vossius,  1  Ventr.  326 ;  2  Lev.  191 ;  T.  Jones,  73 ;  2  Mod.  22? ;  3  Keblc,  779;  BUm- 
ford  V.  Blamford,  3  Bulstr.  100 ;  Cadee  and  Oliver's  Case,  3  Leon.  157  ;  Havergall  v.  Han, 
Poph.  126,  127 ;  Cro.  Jac.  510 ;  Shepp.  Touchst.  270 ;  Brewer  v.  Hill,  Anstr.  114;  Bw 
tins  V.  Skippam,  5  B.  &  C.  229,  (1 1  £.  C.  L.  R.  207  ;)  Bro.  Abr.  Lease,  pi.  67 ;  Com.  Dig. 
Estate  (E.  1 ;)  Bac.  Abr.  Estate  for  Life  (A  ;)  10  Vin.  Abr.  288,  289,  294,  295  <  2  Bla. 
Comm  121 ;  2  Hayes,  Introd.  38,  n ;  Preston  Est.  405. 
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The  declaration  set  out  a  contract,  wher*by  the  plaintiff  agreed  to  employ  the  defendant 
in  his  service,  and  the  defendant  aglreed  to  serve  the  plaintiff  in  his  business, /or  om 
month  certain,  and  until  the  erpiration  oj  a  month's  notice,  to  be  given  6y  either  paxtif.  Il* 
consideration  whereof  the  defendant  di(>  thereby  agree,  that  he  would  not,  daring  the 
continuance  of  such  service,  nor  within  the  space  of  twenty-four  months  after  j««*- 
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ting  or  being  ditcharged  from  the  tame,  commence,  iiLC^  the  business  of  a  cowkeeper 
within  five  miles  from  Northampton  Square,  in  the  county  of  Middlesex ;  and  if  at 
any  time  during  such  service,  or  within  twenty-four  months  after  the  determination 
thereof,  the  defendant  should  commence,  &c.,  such  business,  that  he  would  pay  10«.  fur 
every  day  that  he  should  act  contrary  to  the  agreement.  The  declaration  then  aver- 
red, that  the  defendant  entered  into  the  plaintiff's  service,  and  continued  therein 
until,  &c.,  when  he  quitted  and  teas  discharged  from  the  game;  and  although  the  plaintiff 
had  always  performed  and  fulfilled  the  agreement  in  all  things  therein  contained  to  be 
performed  on  his  part,  yet  the  defendant  did  not  perform  the  said  agreement,  d&c., — 
stating  the  breach  to  be,  that  the  defendant  did  commence,  d&c,  such  business  within 
the  specified  time  and  space. 

Plea,  that  the  plaintiff  did  not  give  to  the  defendant,  nor  the  defendant  to  the  plaintiff,  a 
month's  notice  in  writing,  to  determine  the  contract  and  service,  concluding  with  a 
verification. 

On  demurrer  to  this  plea  it  was  held  bad. 

Heldj  also,  that  the  general  allegation  of  performance  of  the  agreement  by  the  plaintiff 
in  the  declaration  was  sufficient  on  general  demurrer;  and  also,  that  if  the  defendant 
had  been  improperly  discharged  by  the  plaintiff,  such  wrongful  discharge  was  no 
answer  to  the  action,  but  would  be  merely  the  subject  of  a  cross-action. 

Held^  further,  that  the  agreement  was  valid,  being  limited  both  in  time  and  space,  and 
not  appearing  to  be  an  unreasonable  restraint  of  trade. 

Ajssumpsit.  The  declaration  stated  that,  theretofore,  to  wit,  on  the  24th 
day  of  October,  1836,  by  a  certain  agreement  in  writing  then  made  by  and 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part ; 
after  reciting  that  the  plaintiff  had,  at  the  request  of  the  defendant,  agreed  to 
employ  and  retain  him  in  his  service  as  a  general  servant,  upon  the  terms, 
conditions,  restrictions,  and  engagements  thereinafter  contained,  the  plaintiff 
did  thereby  agree  to  keep  and  retain  in  his  service  the  defendant  as  such  ge- 
neral servant,  and  the  defendant  did  agree  to  enter  into  such  service,  and  to 
serve  the  plaintiff,  his  executors,  administrators,  assigns,  copartners,  or  suc- 
^oi  -I  cessors  in  the  •business  of  a  cowkeeper,  for  one  month  certain  from 
-I  the  date  thereof,  and  until  the  expiration  of  a  month's  notice  to  be 
given  by  either  party  to  the  other  of  them  in  writing,  of  his  or  their  inten* 
tion  of  detenninmg  the  said  contract  at  the  end  of  such  month,  at  such 
wages  as  might  from  time  to  time  be  agreed  upon.  In  consideration 
whereof,  the  defendant  did  thereby  agree,  that  he  would  well  and  faith- 
fully serve  the  plaintiff  or  his  future  copartner  or  copartners,  executors, 
administrators,  assigns,  or  successors  in  the  said  business  of  a  cowkeeper, 
and  would  not,  during  the  continuance  of  such  service,  or  within  the 
space  of  twenty-four  calendar  months  after  quitting,  or  being  discharged 
from,  the  same,  commence,  carry  on,  or  be  concerned,  in  any  way  whatso- 
ever, either  as  servant  or  master  in  the  trade  or  business  of  a  cowkeeper, 
milkman,  or  milk-seller,  or  milk-carrier  within  the  distance  of  five  miles 
from  Northampton  Square,  in  the  county  of  Middlesex ;  and  as  a  further  se- 
curity for  the  due  observance  and  performance  of  the  said  agreement  on  the 
part  of  the  defendant,  he,  the  defendant,  did  thereby  agree,  that  if  at  anytime 
or  times  during  the  said  service,  or  within  twenty-four  calendar  months  after 
the  determination  thereof,  he,  the  defendant,  should  commence  or  carry  on, 
or  be  concerned  in  the  trade  or  business  of  a  cowkeeper,  &c.,  in  any  way 
whatsoever,  either  as  a  servant  or  master  within  the  distance  of  five  miles 
from  Northampton  Square  aforesaid,  he,  the  defendant,  would  pay  imto  the 
plaintiff  or  his  future  copartner  or  copartners,  executors,  administrators, 
assigns,  or  successors,  the  sum  of  10*.  for  each  and  every  day  that  he,  the 
defendant,  should  act  contrary  to  that  his  said  agreement ;  every  such  sum 
or  sums  of  money  to  be  considered  as  liquidated  and  ascertained  damages, 
and  to  be  reco^'erable  by  action  or  actions  at  law,  to  be  brought  by  thi? 
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plaintifTor  his  future  copartner  or  copartners,  *&c.  in  the  same  trade,  r»oo 
vrithout  proving  or  being  required  to  prove  any  special  or  other  •• 
damage.  Mutual  promises.  Averment :  that  the  defendant  did  afterwards, 
to  wit  on,  &c.,  enter  into  the  plaintiff's  said  service  as  a  general  servant,  as 
agreed  on  as  aforesaid,  and  the  plaintiff  then  retained  and  employed  him 
therein,  and  the  defendant  continued  in  such  service  for  a  long  time,  to  wit, 
until  the  1st  day  of  October,  }839,  when  the  defendant  quitted,  and  was 
discharged  from  the  same ;  and  although  the  plaintiff  hath  always,  from  the 
time  of  making  the  said  agreement,  performed  and  fulfilled  the  same  in  all 
things  therein  contained  to  be  performed  on  his  part,  yet  the  plaintiff  in  fact 
says,  that  the  defendant  did  not  nor  would  perforni  the  said  agreement  or  his 
promise,  but  thereby  deceived  the  plaintiff  in  this,  to  wit,  that  within  the 
space  of  twenty-four  calendar  months  after  his  quitting,  and  being  discharged 
from  the  said  service  as  aforesaid,  to  wit,  on  the  2d  day  of  October,  1^, 
and  on  divers  other  days  and  times  afterwards,  to  wit,  on  each  succeeding 
day  between  that  day  and  the  commencement  of  this  suit,  making  together, 
divers,  to  wit,  184  days,  he,  the  defendant,  did  commence,  carry  on,  and 
was  concerned  in  as  master,  in  the  trade  and  business  of  a  milkman,  within 
the  distance  of  five  miles  from  Northampton  Square  aforesaid,  contrary  to 
the  form  and  effect  of  the  defendant's  said  agreement  in  that  behalf.  And 
that  by  means  of  the  premises  the  defendant  became  liable  to  pay  to  the 
plaintiff  the  sum  of  10^.  for  each  and  every  day,  &c. 

Seventh  plea.  That  he,  the  plaintiff,  did  not  give  to  the  defendant,  nor 
did  the  defendant  give  to  the  plaintiff,  a  month's  notice  in  writing  of  an  in- 
tention of  determining  the  said  contract  and  service  at  the  end  of  such  month, 
according  to  the  effect  of  the  said  agreement  in  that  behalf.  Verification,  (a) 

•Special  demurrer — assigning  for  causes — that  the  said  seventh  r^ao 
plea  neither  traverses,  nor  confesses  and  avoids  any  allegation  in  the  ^ 
declaration ;  and  that  if  it  be  intended  as  a  traverse  of  the  allegation,  that  the 
defendant  quitted  and  was  discharged  from  the  plaintiff's  service,  it  ought 
to  have  concluded  to  the  countnr ;  and  that  it  is  bad  for  not  traversing  other 
modes  of  quitting  or  being  discharged  from  the  plaintiff's  service  in  the  de- 
claration mentioned  ;  and  that  it  is  pregnant  with  an  affirmative,  that  the  de- 
fendant did  quit  or  was  rightfully  discharged  from  the  service  of  the  plaintiff; 
and  that  it,  at  most,  amounts  to  an  argumentative  denial  of  the  defendant's 
having  quitted  or  being  discharged  from  such  service,  and  is  therefore  bad 
for  argumentativeness,  &c. 

Joinder  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  first  objection  to  the 
plea  is,  that  it  neither  traverses  nor  avoids  any  allegation  in  the  declaration. 
But,  if  meant  as  a  traverse,  it  should  have  concluded  to  the  country.  Also, 
should  the  plea  be  intended  as  a. denial,  that  the  defendant  was  rightfully 
discharged,  it  is  bad  for  argumentativeness.  The  plea,  moreover,  is  bad  in 
substance ;  for  even  supposing  that  the  defendant  had  not  received  a  month's 
notice  to  quit  the  plaintiff's  service,  and  had  been  wrongfully  discharged, 
that  would  have  been  no  answer  to  the  present  action ;  the  defendant's 
remedy  would  be  by  a  cross  action. 

SlfepAcn,  Serjt.,  contra.  ITiere  are  two  objections  to  this  declaration. 
First,  the  agreement  on  which  it  is  founded  is  void,  being  in  restraint  of 
trade ;  and,  secondly,  no  sufficient  breach  of  the  agreement  is  alleged.  With 
respect  to  the  first  objection,  the  cases  on  the  subject  are  numerous,  and  not 

(<i)  Neorative  pleas  ne^d  not  be  averred,  Eordenhamr,  Hill^7M.AW,274i  andse* 
•nte,  vol.  i.  288  n.  806,  (a),  (6). 
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*241     ^^  ^  ^  reconciled ;  but  the  ^principle  to  be  deduced  from  them  is, 
^     that  all  general  restraints  of  trade  are  bad,  however  short  the  time  for 
which  the  restriction  is  to  last.     In  Ward  v.  Byme^  5  M.  &  W.  548,  a  bond 
was  held  void  on  this  ^und,  although  the  restriction  was  only  for  nine 
months ;  and  the  reasonmg  of  the  court  proceeded  on  the  assumption  that 
all  general  restraints  of  trade  are  unlawful.     The  law  allows  of  an  exception 
from  this  general  rule ;  but  any  one  relying,  upon  it  must  bring  himself 
clearly  within  it     The  exception  which  seems  to  be  established  is,  that  not 
only  shall  the  restraint  from  carrying  on  any  particular  trade  be  confined  to 
a  given  place,  but  the  limit  assigned  must  be  absolutely  necessary  for  the 
protection  of  the  party  by  whom  it  is  imposed.     If  this  be  so,  then  it  is  clear 
that  the  plaintiff  has  not,  in  this  declaration,  brought  himself  within  such  ex- 
ception.    It  may  be  admitted  that,  since  the  decision  in  Hitchcock  y,  Cokery 
6  Ad.  &  E.  438,  (33  E.  C.  L.  R.  98,)  over-rulmg  to  that  extent  Homer  v. 
Gravesy  7  Bin^h.  735,  (20  E.  C.  L.  R.  310,)  5  Moore  &  P.  768,  inade- 
quacy  of  consideration  can  no  longer  be  set  up.     In  the  latter  case,  however, 
die  court  principally  relied  on  the  circumstances,  that  the  restriction  imposed 
on  the  defendant,  of  not  practising  as  a  surgeon  dentist  at  or  within  100  miles  of 
York,  was  much  larger  than  was  required  for  the  protection  of  the  plauitiff. 
Much  will  depend  in  every  case  upon  the  nature  of  the  occupation.    [Maule, 
J.   Can   the  court  take  judicial  notice  of  that  ?]     It  is  submitted  that  it 
may.     The  difficulty  suggested  will  attach  in  almost  every  case.     [Tin- 
DAL,  C.  J.   No ;  for  cases  of  this  nature  generally  arise  after  a  trial  at 
nisi  prius,  at  which  evidence  has  been  given   as  to  the  nature   of  the 
particular  trade.     Maule,  J.   Is  there  any  case  except  Homer  v.  Graves 
in  which  the  court  have  decided  this  question  solely  upon  the  record  ?] 
•251     ^^  ^HSnde  v.  Gray^  ant6,  vol.  i.  195,  it  arose  also  upon  the  record. 
J     [TiNDAL,  C.  J.     What  is  the  ordinary  diameter  of  a  milk- walk  ?] 
It  is  not  necessary  for  the  court  to  decide  that.     This  is  not  a  mere  question 
as  to  the  extent  of  the  locality.     It  must  be  obvious  to  the  court,  as  well  - 
as  to  the  rest  of  the  world,  that  it  is  utterly  impossible  for  a  milkman  to 
supply  the  district  embraced  within  the  limit  here  assi^ed  of  five  miles 
round  Northampton  Square,  containing  probably  two  millions  of  inhabitants. 
[Maule,  J.     You  say  that  the  court  is  to  decide  this  question,  involving  a 
question  of  fact?     Tindal,  C.  J.     How  do  we  know  that  the  plaintiff  does 
not  keep  a  horse  and  cart,  and  carry  milk  to  a  great  distance  ?]     It  is  most 
unreasonable  that  because  the  plaintiff  majr  have  200  customers  throughout 
this  immense  district,  he  is  to  restrain  parties  from  supplying  two  millions. 
[Tindal,  C.  J.     You  cannot  draw  the  line  closely :  tiie  plaintiff  ought  not 
to  be  prevented  from  increasing  the  number  of  his  customers.]     Where  the 
consideration  for  the  restraint  is  the  assignment  of  the  goodwill  of  a  trade, 
then  of  course  the  restriction  may  reasonably  extend  over  the  whole  district 
in  which  the  customers  reside ;  but  this  is  a  different  case.     [Maule,  J. 
Does  not  that  argument  bring  the  question  back  to  inadequacy  of  considera* 
tion,  which  has  been  disposed  of  by  Hitchcock  v.  Coker  ?]     Where  a  man 
has  sold  a  business  extending  throughout  a  certain  district,  he  has  estopped 
himself  from  saying  that  the  district  is  too  large.     [Maule,  J.     Can  a  man 
estop  himself  from  saying^  that  a  contract  is  void  on  the  ground  of  public 
policy  ?]     There  is  a  wide  distinction  between  a  case  where  the  considera- 
tion is  the  goodwill  of  a  business,  and  one  like  the  present,  to  which  the 
same  reasoning  will  not  apply.     [Tindal,  C.  J.     The  plaintiff  may  have 
•261     ^^^^rse'l  *customers  living  five  miles  from  his  house.     The  object 
^     of  the  restriction  was  to  prevent  the  defendant  from  running  away 
VOL.  XL.  60  2  R  2 
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with  the  plaintiiT's  customers.     Is  there  any  thing  unreasonable  m  thatr] 
When  strictly  considered  there  is.     The  plaintiff  should  have  restrained  the 
defendant  from  selling  milk  in  particular  streets  or  districts,  or  to  his  cus- 
tomers.    [BosANQUET,  J.     The  restriction  either  is  legal,  or  it  is  not.    WTiat 
have  we  to  do  with  the  consideration  ?]     Where  the  attempt  is  to  establish 
an  exception  to  the  general  rule,  it  is  important  to  look  at  the  consideration 
In  Hitchcock  v.  Cok^^  where  the  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  King's  Bench,  held  that  an  agreement  whereby  the  defendant, 
on  being  taken  into  the  service  of  the  plamtifT,  a  druggist,  as  an  assistant, 
agreed  that  if  he  should,  at  any  time  thereafter,  exercise  the  trade  or  busi- 
ness of  a  chemist  and  druggist  in  the  town  of  T.,  or  within  three  miles 
thereof,  he  should  pay  the  plaintiff  500/.  as  liquidated  damages,  was  valid, 
there  being  a  legal  consideration  for  the  contract,  and  that  the  restraint  was 
not  shown  to  be  unreasonable  by  the  circumstance  that  its  duration  was  not 
limited  to  the  life  of  the  plaintiff,  or  to  the  time  during  which  he  should 
cany  on  the  business.     Tindal,  C.  J.,  there  says, "  The  ground  upon  which 
the  court  below  has  held  this  restraint  of  the  defendant  to  be  unreasonable, 
is,  that  it  operates  more  largely  than  the  benefit  or  protection  of  the  plaintiff 
can  possibly  require ;  that  it  is  indefinite  in  point  of  time,  being  neither 
limited  to  the  plaintiff's  continuing  to  carry  on  his  business  at  Taunton,  nor 
even  to  the  term  of  his  life.     We  agree  in  the  general  principle  adopted  by 
the  court,  that  where  the  restraint  of  a  party  from  carrying  on  a  trade  is 
larger  and  widrt  than  the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  such  restraint  must  be  considered  as  unreason- 
able in  law,  and  the  contract  which  would  enforce  it  must  •be  there-     r^^ 
fore  void.     But  the  difficulty  we  feel  is  in  the  application  of  that     *- 
principle  to  the  case  before  us."     [Maule,  J.     That  case  shows  that  a 
servant  may  be  restrained  from  carrying  on  trade  within  the  limit  or  extent 
of  the  goodwill  of  his  employer's  business ;  as  he  might  interfere  with  such 
goodwill.     Tindal,  C.  J.     How  can  you  show  that  we  know  sufficient 
of  this  case  to  say  that  the  restriction  is  unreasonable  ?]     There  seems  no 
reason  why  the  court  may  not  take  notice  of  the  nature  and  populousness 
of  the  district  to  which  the  restraint  applies.     [Coltman,  J.     In  Hayward 
V,  Young,  2  Chitt.  Rep.  407,  (18  E.  C.  L.  R.  380,)  a  bond  restraining  the 
defendant  from  practising  as  an  apothecarj'  within  twenty  miles  of  Aylesbury 
was  held  valid.]     That  was  the  case  of  a  sale  of  goodwill,  as  was  also 
Burnt  V.  Guy,  4  £ast,  190.     No  authority  can  be  found  sanctioning  such  a 
restraint  as  this,  except  where  there  has  been  a  sale  of  a  goodwiU.    If  it 
"be  said  that  it  does  not  appear  on  the  record  that  the  district  in  question 
embraces  such  an  immense  population,  the  answer  is,  that  it  is  for  the 
plaintiff  to  show  the  contrary,  for  prim^  facie  every  contract  in  restraint  of 
trade  is  illegal.     The  defendant  being  within  the  rule,  and  the  plaintiff 
relying  on  the  exception,  it  is  incumbent  on  the  latter  to  bring  himself 
within  such  exception.     In  Ward  v.  Bymey  5  M.  &  W.  548,  Gukney,  B., 
says,  5  M.  &  W.  563,  "  Generally  speaking,  restraints  of  trade  are  unlaw- 
ful ;  but  there  may  be  a  partial  restraint,  provided  there  be  a  good  conside- 
ration."    And  RoLFE,  B.,  says,  "  The  general  policy  of  the  law  is  against 
these  restrictions ;  and  it  is  only  in  deference  to  the  convenience  of  the 
trading  part  of  the  community  that  certain  exceptions  to  the  general  rule 
have  been  allowed."     Here,  it  appears  that  the  defendant  is  restrained  from 
carrying  on  his  business ;  and  it  is  for  the  *plaintiff  to  show  that  the     r«oQ 
restriction  is  reasonable.     [Bosanquet,  J.     Does  a  declaration  ever     ^ 
contain  such  an  allegation  ?]     Until  lately  the  law  has  been  uncertain  upon 
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the  point :  it  would  now  only  be  prudent,  in  setting  out  such  a  restnction, 
to  aver  that  it  was  a  reasonable  one.  [Tindal,  C.  J.  We  are  not  to  pre* 
sume  that  the  contract  is  unlawful.  Such  an  allegation  b  not  usual ;  and 
if  you  meant  to  insist  upon  the  point  you  should  have  demurred  specially.] 
Young  V.  TimminSj  1  Tyrwh.  226,  1  Cro.  &  J.  331,  though  in  part  over- 
ruled by  I&tchcock  v.  Coker^  is  an  authority  for  the  defendant.  In  Archer 
V.  Marsh,  6  Ad.  &  E.  969,  (33  E.  C.  L.  R.  254,)  the  party  had  sold  a  busi- 
ness ;  which  distinguishes  it  from  this  case.  In  Leighton  v.  WaleSj  3  M.  & 
W.  545,  where  the  parties  had  agreed  to  become  partners  in  running  a  coach 
between  London  and  Croydon,  a  restriction  preventing  the  defendant,  in  the 
event  of  a  dissolution  of  partnership,  from  running  coaches,  except  at  par- 
ticular hours,  on  the  same  road,  was  held  valid.  So  here,  the  plaintiff  should 
only  have  restrained  the  defendant  from  selling  milk  in  the  particular  streets 
where  his  customers  lived.  The  court  cannot  decide  against  the  defendant 
without  overruling  Homer  v.  Graves, 

With  respect  to  the  second  point,  it  is  submitted  either  that  the  plea  is 
good  or  the  declaration  is  bad.  By  the  agreement  set  out,  the  defendant 
was  to  serve  the  plaintiff  '^  for  one  month  certain  from  the  date  thereof,  and 
until  the  expiration  of  a  month's  notice  to  be  given  by  either  party ;"  in 
consideration  whereof  the  defendant  agreed  that  he*  would  not,  "  within  the 
space  of  twenty-four  calendar  months  after  quitting  or  being  discharged'' 
from  the  plaintiff's  service,  carry  on  the  trade  of  a  milkman,  &c.  It  is 
not  averred  in  the  declaration  that  the  defendant  was  discharged  after  a 
*M1  ^^'Q^'s  notice ;  and  the  plaintiff  is  therefore  not  entitled  to  have  *it 
J  presumed  in  his  favour  that  the  contract  was  lawfully  determined. 
The  declaration  alleges  that  the  defendant  entered  the  service  of  the  plain- 
tiff, who  retained  and  employed  him  therein;  which  avennent  would  be 
satisfied  by  the  defendant's  remaining  in  the  plaintiff's  employment  for  a 
single  day.  It  goes  on  to  state  that  the  defendant  continued  in  such  service 
for  a  long  time,  to  wit,  &c.,  which  means  nothing.  It  is  then  averred  that 
the  defendant  quitted  and  was  discharged,  without  stating  how  he  came  to 
quit,  or  why  he  was  discharged.  The  contract,  therefore,  being  for  one 
month  certain  and  until  the  expiration  of  a  month's  notice,  the  declaration 
should  have  averred  that  the  defendant  was  employed  for  that  period ;  and, 
not  having  done  so,  it  contains  no  sufficient  allegation  of  performance  on  the 
part  of  the  plaintiff.  The  plea  confirms  and  enforces  the  defects  in  the  decla- 
ration ;  and  the  formal  objections  to  the  plea  are  immaterial,  if  it  be  in  sub- 
stance an  answer  to  the  declaration.  It  is,  in  point  of  fact,  a  confession  and 
avoidance  of  the  declaration.  It  confesses  every  thins^  alleged  in  the  decla- 
ration, but  adds  another  fact,  namely,  that  the  plaintiff  did  not  give  the  de- 
fendant a  month's  notice.  If  this  be  so,  the  defendant  did  not  enter  into  any 
contract,  that  if  he  was  improperly  discharged  he  would  refrain  from  carrying 
on  the  trade  of  a  milkman.  [Maule,  J.  Do  you  say  that  if  the  defendant 
were  discharged  for  misconduct,  he  could  set  up  for  himself?]  No :  it  may 
be  admitted  that  he  could  not  take  advantage  of  his  own  wrong.  The  only 
question  is,  whether  that  fact  should  not  have  been  alleged  in  the  declaration. 
It  is  only  averred  that  he  was  discharged  ;  and  the  court  will  not  presume 
that  it  was  in  consequence  of  misconduct.  The  plea  states  that  the  plaintiff 
did  not  give  him  a  month's  notice ;  to  which,  if  the  fact  were  so,  the  plains- 
tiff  should  have  replied,  that  he  dischari^ed  him  for  misconduct.    [Maule,  J. 

•  W1      ^^"  ^^  ^^^  "P*^^  ^^^  P^^*'     ^^  ^^^  *show  that  it  negatives  one  mode 

-I     of  discharge,  it  ought  to  negative  the  existence  of  any  other,  as  by 

the  servant  saying  to  his  master,  "  I  give  you  a  month's  notice,"  and  thr 
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master  replymg,  '^  You  may  go  to-day."  The  question,  therefore,  comes 
back  to  the  declaration,  in  judging  of  which  it  is  not  material  to  consider 
whether  the  plea  is  good.]  It  is  submitted  that  the  declaration  is  bad,  on 
two  grounds :  first,  it  contains  no  sufficient  allegation  of  performance  of  the 
agreement  on  the  part  of  the  plaintiff;  for  as  the  consideration  for  the  agree- 
ment by  the  defendant  was  his  employment  and  retainer  for  a  month  certain, 
it  should  have  been  distinctly  averred  that  he  was  employed  and  retained  for 
that  period.  The  argument  as  to  the  defendant's  bringing  a  cross  action 
only  applies  where  there  are  independent  covenants  by  both  parties.  Kembk 
V.  MUlSj  ant^,  vol.  i.  757,  (39  E.  C.  L.  R.  559,  640.)  Secondly,  the  de- 
claration is  defective  in  not  alleging  that  the  defendant  quitted  and  was  dis- 
char^d  from  the  plaintiff's  service  according  to  the  terms  of  the  contract. 
It  will  be  said  that  the  allegation  is  as  broad  as  the  contract ;  but  it  is  not 
sufficient  for  the  plaintiff  to  bring  himself  within  the  words,  he  must  bring 
himself  within  the  substance  and  spirit,  of  the  agreement.  ^Uein  v.  RandaUj 
Yelv.  49.  Here,  it  should  have  been  alleged,  either  that  the  month's  notice 
had  been  given,  or  that  the  defendant  had  been  discharged  for  misconduct, 
or  that  the  service  had  been  put  an  end  to  by  consent ;  in  which  last  case 
it  would  be  by  no  means  clear  that  the  agreement  would  have  continued  in 
force. 

Channdlj  Serjt.,  in  reply,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  Two  objections  have  been  made  to  this  declaration,  on 
which  it  is  necessary  to  fall  back ;  one  of  these  being  mere  matter  of  form, 
the  other  involving  a  question  of  general  principle.  The  first  •ob-  r«Q, 
jection  is,  that  the  breach  in  the  declaration  is  not  sanctioned  by  the  ^ 
agreement  into  which  the  defendant  entered.  The  contract  set  out  in  the 
declaration  is,  that  ^'  the  plaintiff  did  thereby  agree  to  keep  and  retain  in 
his  service  the  defendant  as  such  general  servant,  and  the  defendant  did  agree 
to  enter  into  such  service,  and  to  serve  the  plaintiff,  his  executors,  &c.  in  the 
business  of  a  cowkeeper  for  one  month  certain  from  the  date  thereof,  and 
until  the  expiration  of  a  month's  notice,  to  be  given  by  either  party  to  the 
other  of  them  in  writing  of  his  or  their  intention  of  determining  the  said  con- 
tract at  the  end  of  such  month,  at  such  wages  as  might  fix>m  time  to  time 
be  agreed  upon."  The  declaration  then  alleges  that  the  defendant,  in  con- 
sideration of  such  agreement,  did  thereby  ^'  agree  that  he  would  well  and 
faithfully  serve  the  plaintiff  or  his  future  co-partner  or  co-partners,  executors, 
&c.,  in  the  said  business,  and  would  not  during  the  continuance  of  such 
service  or  within  the  space  of  twenty-four  calendar  months  after  quitting  or 
being  discharged  from  the  same,  commence,  carry  on,  &c.,  either  as  servant 
or  master,  in  uie  trade  or  business  of  a  cowkeeper,  &c.,  within  the  distance 
of  five  miles  from  Northampton  Square,  in  the  county  of  Middlesex."  Now, 
it  is  said  that  the  breach  does  not  state  that  the  aefendant  was  dischar^ 
after  a  month's  notice  in  writing ;  but  when  the  part  of  the  agreement  which 
I  have  just  read  is  looked  at,  it  will  be  seen  that  the  words  are  not  "  after 
quitting  or  being  discharged  from  the  same  in  numner  (foresaid ;"  but  "  after 
quitting  or  being  dischar^yrom  the  «am«,"  not  alluain?  at  all  to  the  man- 
ner in  which  the  service  is  to  be  determined.  And  I  have  no  doubt  that 
the  words  "  in  manner  aforesaid"  were  advisedly  left  out ;  for  if  the  defend- 
ant were  dischdrged  for  misconduct,  it  was  never  intended  that  he  should  be 
let  into  the  defence  now  attempted  to  be  set  up.  When  the  agreement  goe» 
on  to  impose  a  forfeiture  in  case  the  ^defendant  should  break  his  part  r«Qo 
of  the  a^rreement,  the  terms  used  are  still  more  general.  "  And  as  a  *- 
fturther  security,  &c.,  the  defendant  did   hereby  agree  that  if  at  any  time  or 
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times  dining  the  said  service,  or  within  twenty-four  calendar  months  after 
the  ddermmation  thereof y  he  the  defendant,  should  conmience,  &c.,  he 
should  pay,"  &c.  These  words  are  as  general  as  they  can  be ;  and  they 
give  another  interpretation  to  those  before  used,  showing  it  was  intended 
that  the  defendant  should  be  answerable  for  a  breach  of  Us  agreement  after 
the  determination  of  the  contract  in  any  way  whatever,  whether  through 
misconduct  on  his  part  or  regularly  imder  the  terms  of  the  agreement.  The 
breach  alleges  that  the  defendant,  within  twenty-four  calendar  months  '^  after 
his  quitting  and  being  discharged,"  '^  did  commence,"  &c.  I  should  rather 
say  from  those  words,  that  the  contract  was  regularly  determined.  But  if  it 
was  otherwise,  and  the  defendant  was  discharged  without  a  month's  notice, 
he  should  have  brought  a  cross  action,  and  not  have  rehed  upon  that  as  a 
defence  to  the  present  suit.  It  is  to  be  observed  that  the  declaration  con- 
tains a  general  allegation  of  performance  of  the  agreement  on  the  part  of  the 
plaintiff  and  that  I  think  is  suiEcient  on  general  demurrer,  and  that  the  de- 
fendant cannot  resort  to  the  objection  that  the  plaintiff  has  failed  to  perform 
his  portion  of  the  agreement. 

With  respect  to  uie  other  objection,  which  involves  a  question  of  general 
principle,  it  is  said  that  we  are  bound  to  see  that  this  agreement,  in  restraint 
of  trade,  is  unreasonable  and  void ;  and  that  if  we  do  not  come  to  that  con- 
clusion, we  must  overrule  Homer  v.  Graves.  But  that  does  not  seem  to  be 
a  necessary  consequence.  I  think  the  rule  is  properly  laid  down  in  lEtch- 
cock  v.  Coker^  where  it  is  said  that  "  where  the  restraint  of  a  party  from  car- 
rying on  a  trade  is  larger  and  wider  than  the  protection  of  the  person  with 
^qqi     whom  the  contract  is  made,  can  *possibly  require,  such  restraint 

^  must  be  considered  as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  therefore  be  void."  Although  a  contract  restraining 
a  party  from  carrying  on  the  business  of  a  dentist  within  100  miles  round 
York  was  decided  to  be  unreasonable  in  Homer  v.  Graves,  it  does  not  fol- 
low that  we  are  to  hold  in  this  case  that  a  radius  of  five  miles  is  also  unrea- 
sonable. This  mur  depend  upon  the  population,  the  nature  of  the  business, 
and  how  far  it  is  ramified  in  that  radius,  and  upon  other  circumstances  of 
which  we  are  not  bound  to  take  notice.  Also  I  think  that  when  we  are 
deciding  upon  the  unreasonableness  of  a  contract  of  this  kind,  we  cannot 
leave  out  of  consideration  the  duration  of  the  restraint ;  for,  although  I  admit 
that  where  we  once  hold  a  restriction  to  be  unreasonable  in  point  of  space, 
the  shortness  of  the  time  for  which  it  is  imposed  will  not  make  it  good,  yet 
where  the  question  is,  whether  the  restraint  is  unreasonable  or  not,  in  point 
of  space,  that  which  would  be  unreasonable  were  it  to  continue  for  any 
length  of  time,  may  not  be  so  when  it  is  to  last  only  for  a  day  or  two.  I 
approve  of  Ae  ruling  in  Ward  v.  Byrne,  but  I  deny  its  application  to  the 
present  case.  I  thinK  that  we  cannot  hold  that  the  contract  set  out  m  this 
declaration  is  void,  and  that  our  judgment  must  be  for  the  plaintiff. 

BosANQtJET,  J.  The  first  point  for  our  consideration  is  mere  matter  of 
form — whether  it  was  incumbent  on  the  plaintiff  to  show  in  the  declaration, 
fliat  the  defendant  was  discharged  in  the  way  contemplated  by  the  agree- 
ment. [The  learned  judge  here  read  the  first  part  of  the  agreement.]  The 
objection  is,  that  it  does  not  appear  that  the  plaintiff  gave  any  notice  in 
writing  to  the  defendant,  to  determine  the  service.  If  it  was  the  intention 
of  the  plaintiff  to  put  an  end  to  the  service  against  the  will  of  the  defendant, 
•^1      ^^  ^''^^  ^  ^^^  ^^^  latter  a  month's  notice,  but  there  might  be  other 

■I     grounds  which  would  justify  the  plaintiff  in  determining  the  contract 
esides  those  specified.     The  declaration  then  states,  that  ^'  in  considera- 
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master  replying,  ^^  You  may  go  to-day."  The  question^  therefore,  comes 
back  to  the  declaration,  in  judging  of  which  it  is  not  material  to  consider 
whether  the  plea  is  good.]  It  is  submitted  that  the  declaration  is  bad,  on 
two  grounds :  first,  it  contains  no  sufficient  allegation  of  performance  of  the 
agreement  on  the  part  of  the  plaintiff;  for  as  the  consideration  for  the  agree- 
ment by  the  defendant  was  his  employment  and  retainer  for  a  month  certain, 
it  should  have  been  distinctly  averred  that  he  was  employed  and  retained  for 
that  period.  The  argument  as  to  the  defendant's  bringing  a  cross  action 
only  applies  where  there  are  independent  covenants  by  both  parties.  Kemble 
V.  MUlSy  ant^,  vol.  i.  757,  (39  E.  C.  L.  R.  559,  640.)  Secondly,  the  de- 
claration is  defective  in  not  alleging  that  the  defendant  quitted  and  was  dis- 
chai^d  from  the  plaintiff's  service  according  to  the  terms  of  the  contract. 
It  wul  be  said  that  the  allegation  is  as  broad  as  the  contract ;  but  it  is  not 
sufficient  for  the  plaintiff  to  bring  himself  within  the  words,  he  must  bring 
himself  within  the  substance  and  spirit,  of  the  agreement  ^Uein  v.  BandaUj 
Yelv.  49.  Here,  it  should  have  been  alleged,  either  that  the  month's  notice 
had  been  given,  or  that  the  defendant  had  been  discharged  for  misconduct, 
or  (hat  the  service  had  been  put  an  end  to  by  consent ;  in  which  last  case 
it  would  be  by  no  means  clear  that  the  agreement  would  have  continued  in 
force.  • 

CkannMy  Serjt.,  in  reply,  was  stopped  by  the  court 

TiNDAL,  C.  J.  Two  objections  have  been  made  to  this  declaration,  on 
which  it  is  necessary  to  fall  back ;  one  of  these  being  mere  matter  of  fonn, 
the  other  involving  a  question  of  general  principle.  The  first  •ob-  r*«j 
jection  is,  that  the  breach  in  the  declaration  is  not  sanctioned  by  the  ^ 
agreement  into  which  the  defendant  entered.  The  contract  set  out  in  the 
declaration  is,  that  "  the  plaintiff  did  thereby  agree  to  keep  and  retain  in 
his  service  the  defendant  as  such  general  servant,  and  the  defendant  did  agree 
to  enter  into  such  service,  and  to  serve  the  plaintiff,  his  executors,  &c.  in  the 
business  of  a  cowkeeper  for  one  month  certain  from  the  date  thereof,  and 
until  the  expiration  of  a  month's  notice,  to  be  given  by  either  party  to  the 
other  of  them  in  writing  of  his  or  their  intention  of  detennining  tlie  said  con- 
tract at  the  end  of  such  month,  at  such  wages  as  might  fix>m  time  to  time 
be  agreed  upon."  llie  declaration  then  alleges  that  the  defendant,  in  con- 
sideration of  such  agreement,  did  thereby  "  agree  that  he  would  well  and 
faithfully  serve  the  plaintiff  or  his  future  co-partner  or  co-partners,  executors, 
&c.,  in  the  said  business,  and  would  not  during  the  continuance  of  such 
service  or  within  the  space  of  twenty-four  calendar  months  after  quitting  or 
being  discharged  from  the  same,  commence,  carry  on,  &c.,  either  as  servant 
or  master,  in  3ie  trade  or  business  of  a  cowkeeper,  &c.,  within  the  distance 
of  five  miles  from  Northampton  Square,  in  the  county  of  Middlesex."  Now, 
it  is  said  that  the  breach  does  not  state  that  the  defendant  was  discharged 
after  a  month's  notice  in  writing ;  but  when  the  part  of  the  agreement  which 
I  have  just  read  is  looked  at,  it  will  be  seen  that  the  words  are  not  "  after 
quitting  or  being  discharged  from  the  same  in  manner  aforesaid ;"  but  ^^  after 
quitting  or  being  discha^^ yrom  the  samey^^  not  alluaing  at  all  to  the  man- 
ner in  which  the  service  is  to  be  determined.  And  I  have  no  doubt  thai 
the  words  "  in  manner  aforesaid"  were  advisedly  left  out ;  for  if  the  defend- 
ant were  discharged  for  misconduct,  it  was  never  intended  that  he  should  be 
let  into  the  defence  now  attempted  to  be  set  up.  When  the  agreement  goe» 
on  to  impose  a  forfeiture  in  case  the  *defendant  should  break  his  part  r^^o 
of  the  a^rreement,  the  terms  used  are  still  more  general.  ^'  And  as  a  ^ 
fiirther  security,  &c.,  the  defendant  did   hereby  agree  that  if  at  any  time  or 
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times  during  the  said  service,  or  within  twenty-four  calendar  months  t^ler 
the  determmation  thereof ^  he  the  defendant,  should  commence,  &c.,  he 
flhould  pay,"  &c.  These  words  are  as  general  as  they  can  be ;  and  they 
give  another  interpretation  to  those  before  used,  showing  it  was  intended 
Siat  the  defendant  should  be  answerable  for  a  breach  of  Us  agreement  after 
the  determination  of  the  contract  in  any  way  whatever,  whether  through 
misconduct  on  his  part  or  regularly  imder  the  terms  of  the  agreement.  The 
breach  alleges  that  the  defendant,  within  twenty-four  calendar  months  *'  after 
his  quitting  and  being  discharged,"  "  did  commence,"  &c.  I  should  rather 
say  from  those  words,  that  the  contract  was  regularly  determined.  But  if  it 
was  otherwise,  and  the  defendant  was  discharged  without  a  month's  notice, 
he  should  have  brought  a  cross  action,  and  not  have  relied  upon  that  as  a 
defence  to  the  present  suit.  It  is  to  be  observed  that  the  declaration  con- 
tains a  general  allegation  of  performance  of  the  agreement  on  the  part  of  the 
plaintiflif  and  that  I  think  is  sufficient  on  general  demurrer,  and  that  the  de- 
fendant cannot  resort  to  the  objection  that  the  plaintiff  has  failed  to  perform 
his  portion  of  the  agreement. 

With  respect  to  3ie  other  objection,  which  involves  a  question  of  general 
principle,  it  is  said  that  we  are  bound  to  see  that  this  agreement,  in  restraint 
of  trade,  is  unreasonable  and  void ;  and  that  if  we  do  not  come  to  that  con- 
clusion, we  must  overrule  Homer  v.  Graves.  But  that  does  not  seem  to  be 
a  necessary  consequence.  I  thmk  the  rule  is  properly  laid  down  in  HUch- 
cock  V.  CokeTj  where  it  is  said  that  "  where  the  restraint  of  a  party  from  car- 
rying on  a  trade  is  larger  and  wider  than  the  protection  of  the  person  with 
»«qi      whom  the  contract  is  made,  can  *possibly  require,  such  restraint 

^  must  be  considered  as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  therefore  be  void."  Although  a  contract  restraining 
a  party  from  carrying  on  the  business  of  a  dentist  within  100  miles  round 
York  was  decided  to  be  unreasonable  in  Homer  v.  GraveSy  it  does  not  fol- 
low that  we  are  to  hold  in  this  case  that  a  radius  of  five  miles  is  also  unrea- 
sonable. This  mu>  depend  upon  the  population,  the  nature  of  the  business, 
and  how  far  it  is  ramified  in  that  radius,  and  upon  other  circumstances  of 
which  we  are  not  bound  to  take  notice.  Also  I  think  that  when  we  are 
deciding  upon  the  unreasonableness  of  a  contract  of  this  kind,  we  cannot 
leave  out  of  consideration  the  duration  of  the  restraint ;  for,  although  I  admit 
that  where  we  once  hold  a  restriction  to  be  unreasonable  in  point  of  space, 
the  shortness  of  the  time  for  which  it  is  imposed  will  not  make  it  good,  yet 
where  the  question  is,  whether  the  restraint  is  unreasonable  or  not,  in  point 
of  space,  that  which  would  be  unreasonable  were  it  to  continue  for  any 
length  of  time,  may  not  be  so  when  it  is  to  last  only  for  a  day  or  two.  I 
approve  of  Ae  ruling  in  Ward  v.  Byme^  but  I  deny  its  application  to  the 
present  case.  I  think  that  we  cannot  hold  that  the  contract  set  out  m  this 
declaration  is  void,  and  that  our  judgment  must  be  for  the  plaintiff. 

BosAKQtJET,  J.  The  first  point  for  our  consideration  is  mere  matter  of 
form — whether  it  was  incumbent  on  the  plaintiff  to  show  in  the  declaration, 
that  the  defendant  was  discharged  in  the  way  contemplated  by  the  agree- 
ment. [The  learned  judge  here  read  the  first  part  of  the  agreement.]  The 
objection  is,  that  it  does  not  appear  that  the  plaintiflf  gave  any  notice  in 
writing  to  the  defendant,  to  determine  the  service.  If  it  was  the  intention 
of  the  plaintiff  to  put  an  end  to  the  service  against  the  will  of  the  defendant, 
•341      ^^  ^^^  ^  8*^®  **^®  latter  a  month's  notice,  but  there  might  be  other 

-I      grounds  which  would  justify  the  plaintiff  in  determining  the  contract 
esides  those  specified.     The  declaration  then  states,  that  ^^  in  considera- 
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tion,"  &c.,  '*the  defendant  did  thereby  agree,"  &c.  [The  learned  judge 
here  read  the  second  part  of  the  contract.]  It  has  been  very  justly  observed 
by  my  lord  chief  justice,  that  the  agreement  does  not  say  that  "  after  quit- 
ting or  being  discharged  in  manner  aforesaidj^^ — but  generally,  that  aftei 
quitting  or  being  discharged, — the  defendant  shall  not  carry  on  the  business. 
It  seems  to  me  that  the  intention  was,  that  whenever  the  service  was  deter 
mined,  however  it  might  be  put  an  end  to,  the  defendant  should  not  com- 
mence the  trade  of  a  milkman  within  the  specified  Umits.  The  declaration 
goes  on  to  aver,  that  the  defendant  entered  the  plaintiff's  service,  and  con- 
tinued until  a  certain  time,  when  he  ^^  quitted  and  was  discharged  from  the 
same."  It  appears  to  me,  that  the  meanmg  to  be  attached  to  these  words 
is,  that  the  service  was  put  an  end  to  by  the  mutual  consent  of  both  parties, 
and  that  this  brin^  the  case  within  the  terms  of  the  agreement. 

The  next  question  is,  whether  the  contract  disclosed  on  the  declaration  is 
clearly  so  illegal  that  the  court  are  bound  to  say  that  it  shall  not  be  en- 
forced. I  cannot  see  that  it  is  illegal,  being  limited  both  in  point  of  time 
and  of  space.  The  consideration  for  the  restriction  was,  that  the  defendant 
should  be  taken  into  the  plaintiff's  service ;  and  the  manifest  object  in  im- 
posing such  restriction  was,  that  the  defendant  should  not,  for  twenty-four 
calendar  months,  take  advantage  of  his  being  in  the  plaintiiT's  employment, 
and  endeavour  to  appropriate  his  customers  to  himself.  He  would  have 
frequent  opportunities  of  becoming  acquainted  with  his  master's  customers, 
and  of  securing  them  to  himself;  and  it  was  a  proper  precaution  for  the 
master  to  take  measures  to  prevent  his  ser\'ant  from  interfering  with  his 
trade.  But  *  in  order  to  effectuate  this  object,  the  master  is  not  to  r,q5 
restrain  the  servant  for  an  unlimited  space  or  time.  In  the  present  ^ 
case,  however,  it  does  not  seem  to  me  that  it  is  unreasonable  that  the  de- 
fendant should  be  restricted,  for  twenty-four  months,  from  commencing  in 
the  business  of  a  milkman,  within  the  distance  of  five  miles  firom  Northamp- 
ton Square.  That  square  appears  to  be  the  place  where  the  plaintiff  carried 
on  his  business ;  and  we  do  not  know  but  his  customers  extend  throughout 
the  district  embraced  by  the  restriction,  and  therefore  cannot  say  that  such  a 
restriction  is  unreasonable. 

CoLTMAN,  J.  I  am  inclined  to  think  that  the  plaintiff  is  entitled  to  judg- 
ment. With  respect  to  the  objection,  that  it  does  not  appear  that  the  consi- 
deration in  respect  of  which  the  defendant  entered  into  the  agreement  has 
been  performed,  the  declaration  contains  a  general  allegation  of  performance 
of  the  agreement  by  the  plaintiff;  which  is  sufficient  on  general  demurrer,  (a) 

The  second  objection  is,  that  the  breach  is  not  well  assigned.  I  agree 
that  the  breach  must  be  alleged  consistently  with  the  meaning  of  the  parties 
as  expressed  in  the  agreement.  But  it  appears  to  me  that  two  answers  have 
been  given  to  this  objection,  both  of  which  are  sufficient.  I  think  the  ri^t 
of  the  plaintiff  to  maintain  an  action  against  the  defendant  for  commencmg 
business  as  a  milkman  within  the  limited  space  and  time,  vested  on  the  de- 
termination of  the  contract,  whatever  may  have  been  the  way  in  which  such 
contract  was  put  an  end  to  by  the  parties.  In  addition  to  that,  the  general 
allegation  of  performance  is  inconsistent  with  there  being  any  violation  of 
the  contract  on  the  part  of  the  plaintiff.  It  is  said,  that  it  is  not  shown  that 
the  contract  was  properly  determined  by  the  plaintiff;  but,  as  already 
*  observed,  such  general  allegation  of  performance,  although  it  would  r«Qc 
not  be  a  sufficient  answer  on  special,  is  so  on  general  demurrer.  *• 

With  respect  to  the  more  important  point  in  this  case,  I  do  not  see  that 
(a)  Vide  Kembh  ▼.  IHiUt,  ant^,  vol.  i.  757,  (39  E.  C.  L.  R.  640.) 


S6]  2  Manning  &  Granger.  479 

the  contract  itself  is  void,  as  being  in  restraint  of  trade.  It  is  quite  obvious 
that  an  injury  might  occur  to  the  plaintiff  by  the  defendant  depriving  him 
of  a  customer  at  the  distance  of  five  miles  from  Northampton  Square,  and 
that  the  latter  might  by  degrees  take  away  all  his  customers.  Homer  v. 
Graves  proceeded  on  the  ground  that  the  court  could  plainly  see  that  so 
wide  a  restraint  as  a  hundred  miles  round  York  was  wholly  unnecessary  for 
the  protection  of  the  plaintiff's  business  as  a  dentist.  Here,  it  seems  to  me, 
that  the  limit  imposed  is  one  within  which  the  defendant  might  interfere 
with  the  plaintiff's  trade ;  and  on  this  ground  I  concur  in  thinking  that  the 
plaintiff  is  entitled  to  judgment. 

Maule,  J.  The  plea  has  very  properly  been  given  up,  and  the  question 
therefore  is,  whether  the  declaration  is  sufficient.  It  is  said  that  the  consi- 
deration for  the  agreement,  on  the  part  of  the  defendant,  is  not  duly  alleged 
to  have  been  performed  by  the  plaintiff.  The  consideration  for  the  promise 
by  the  defendant  is,  the  promise  of  the  plaintiff  to  fulfil  the  agreement  on  his 
part.  Now  the  plaintiff  has,  in  general  terms,  stated  that  he  has  performed 
the  agreement ;  which  is  sufficient  on  general  demurrer.  The  declaration 
also  dleges  that  the  defendant  entered  the  plaintiff's  service  as  agreed  on, 
and  was  retained  and  employed  therein ;  so  that  there  is  both  a  general  and 
a  specific  allegation  of  performance  of  the  agreement  by  the  plaintiff;  which 
is  quite  sufficient.  Then,  with  respect  to  the  breach ;  the  part  of  the  agree- 
ment on  which  it  is  founded  is,  that  the  defendant  "  would  not,  during  the 
•TTl  ^continuance  of  such  service,  or  within  the  space  of  twenty-four  ca- 
J  lendar  months  after  quitting,  or  being  discharged  from,  the  same, 
commence,"  &c.  Here,  the  parties  carefully  abstain  from  using  the  words 
"in  manner  aforesaid  ;"  and  although  the  plaintiff  and^  the  defendant  might 
have  respectively  insisted  on  having  a  month's  notice  in  writing  of  the  m- 
tention  of  the  other  of  them  to  determine  the  service,  yet,  if  they  put  an  end 
to  it  by  mutual  consent,  it  was  clearly  the  meaning  of  the  latter  part  of  the 
agreement  that  the  defendant  should  not,  in  that  event,  carry  on  the  business 
of  a  milkman  within  the  specified  district.  I  think,  therefore,  that  this  ob- 
jection cai^not  be  sustained. 

The  chief  objection  is,  that  the  declaration  is  bad  on  the  face  of  it,  mas- 
much  as  it  sets  out  an  ao;reement  which  is  in  restraint  of  trade.  There  are 
undoubtedly  many  cases  in  which  it  is  said  that  trade  ought  to  be  encouraged 
and  not  restrained ;  but,  if  this  were  res  inte^ra^  I  should  say  that  it  was 
questionable  whether  trade  is  promoted  by  setting  aside  restrictions  like  the 
present.  Many  think  that  trade  would  be  benefited  by  allowing  the  public 
to  carry  it  on  in  the  way  in  which  they  have  been  accustomed  to  conduct  it. 
Here,  the  plaintiff  is  not  merely  a  milkman,  but  a  cowkeeper,  in  which 
business  much  capital  may  be  expended ;  and  it  has  been  thought  that  the 
more  any  trade  is  encouraged  the  more  people  will  be  induced  to  embark 
their  capital  in  it.  This  is,  however,  a  speculation,  to  which  I  should  not 
have  alluded  if  those  who  originally  laid  down  the  law  had  not  commenced 
the  discussion  by  stating  the  grounds  on  which  they  arrived  at  a  different 
conclusion.  Perhaps  the  best  way  would  have  been  to  hold  all  contracts 
of  this  nature  to  be  legal,  that  do  not  interfere  with  the  rights  of  individuals. 
The  law,  however,  is  established,  that  a  contract  in  general  restraint  of  trade 
^oo,  is  void  ;  but  it  is  also  a  part  of  the  law,  that  a  restriction,  *not  to 
•I  carry  on  a  trade  within  a  certain  limit,  if  made  for  a  good  considera 
tion,  is  valid. 

It  is  said  that,  where  the  limit  appears  to  be  colourable,  or  where  the  re- 
straint is  clearly  unreasonable,  the  case  must  be  considered  as  falling  within 
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the  general  rule,  and  not  within  the  exception.  In  Homer  v.  Graves  thb 
court  saw  clearly  that  the  contract  was  colourable,  and  the  limit  imposed  un- 
reasonable ;  but  the  facts  of  that  case  were  different  from  those  on  which  we 
are  called  upon  to  decide  here.  It  does  not  follow,  that  because  the  court 
considered  there  that  a  restraint  of  100  miles  was  unreasonable,  we  should 
hold  that  in  this  case,  a  restraint  extending  to  a  district  of  five  miles  was 
larger  than  was  necessaiy  to  prevent  any  mterference  on  the  part  of  the 
lefendant  with  the  plaintiff's  business.  I  do  not  see  that  there  is  any  thing 
unreasonable  in  this  restriction ;  and  if  I  were  called  upon  to  deciae  that 
point,  I  should  say  that,  in  all  probability,  it  was  reasonable ;  because  the 
business  of  a  millonan  is  very  likely  to  extend  beyond  a  circle  of  two  miles 
and  a  half  round  his  residence,  and  it  might  be  interfered  with  by  a  penon 
carrying  on  the  same  business  at  a  distance  of  five  miles  fiom  such  residence. 
I  thmk,  therefore,  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


•CLOW  and  Another  v.  BROGDEN  and  Otheis.  [^2Q 

In  covenant  the  declaration  stated  that  the  plaintifls  and  A.  B.,  since  deceased,  being 
possessed  of  a  certain  house  for  the  residue  of  a  term  of  ninety-four  years  wanting 
twenty  days,  demised  the  same  to  the  defendants  for  twenty-one  years,  at  a  certain 
rent,  by  an  indenture  containing  a  covenant  to  repair,  and  alleged  a  breach  of  that 
covenant;  by  means  whereof  (a)  all  the  estate  and  interest  of  the  plaintiff's  and  A.  B. 
in  the  house  became  and  was  forfeited,  and  the  same  reverted  to  C.  D.,  who  thereupon 
availed  himself  of  the  forfeiture,  and  brought  an  ejectment,  in  which  he  recovered 
judgment,  and  obtained  possession  of  the  house;  by  means  of  which  premises  the 
plaintiffs  since  the  death  of  B.  had  lost  the  rents  covenanted  to  be  paid  by  the  defend- 
ants, dec. 

The  plea  traversed  the  alleged  breach  of  the  covenant  to  repair;  on  which  issue  was 
joined. 

At  the  trial  the  plaintiffs  claimed  damages  for  the  loss  of  their  term,  and  for  the  amoant 
of  dilapidations,  in  the  house  demised  to  the  defendants.  It  appeared  by  the  particu- 
lars delivered  in  the  ejectment  brought  by  C.  D.,  that  such  ejectment  was  founded 
upon  the  breach  of  certain  covenants  contained  in  a  superior  lease  granted  by  C.  D. 
for  ninety-nine  years,  and  that  the  breaches  of  covenant  relied  on  were,  the  non-re- 
pair of  various  houses  including  the  house  in  question^  (which  was  shown  to  be  out 
of  repair,)  and  for  the  breach  of  a  covenant  which  was  not  contained  in  the  lease  to 
the  defendants. 

Held,  first,  inasmuch  as  it  did  not  appear  that  C.  D.  might  not  hare  recovered  possession 
of  the  property  for  a  breach  of  the  covenant  not  contained  in  the  lease  to  the  defend- 
ants, that  the  plaintiffs  were  not  entitled  to  recover  the  value  of  their  term  from  the 
defendants.(a) 

Secondly,  that  they  were  entitled  to  recover  the  amount  of  the  dilapidations  in  the  house 
in  question  at  the  time  that  the  ejectment  was  brought  for  the  forfeiture. 

Covenant.  The  declaration  stated  that  before  and  at  the  time  of  making 
the  indenture  of  demise  after  mentioned,  the  plaintiffs  and  one  Rebekab 
Bird,  since  deceased,  were  possessed  of  the  premises  thereinafter  demised 
for  the  residue  of  a  term  of  ninety-four  years  wanting  twenty  days,  com- 
mencing from  the  24th  day  of  June,  1787 ;  and  being  so  possessed  thereto- 
fore, to  wit,  on  the  17th  of  November,  1825,  by  indenture  then  made  be- 
tween the  plaintiffs  and  the  said  R.  Bird  of  the  first  part,  Benjamin  Staccy 
of  the  second  part,  Robert  Pawley  of  the  third  part,  and  the  defendants  and 
Richardson  Borradaile,  since  deceased,  and  Lion  Abraham  Goldschmidt, 
since  deceased,  of  the  fourth  part,  the  ^plaintiffs  and  the  said  Re-  r#|Q 
bekah  Bird  did  demise  unto  the  defendants  and  the  said  Richardson  ^ 
(a)  Vide  note  A,  at  the  end  of  this  volume. 
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Borradaile  and  L.  A.  G.,  their  executors,  administrators,  and  assigns,  a 
uessuage  or  tenement  and  premises,  with  the  appurtenances,  particularly  men- 
tioned and  described  in  the  same  indenture,  for  the  term  of  21  years  from 
the  29di  of  September  then  last,  at  the  yearly  rent  of  40/.,  payable  quarter* 
ly,  on  the  days  therein  mentioned.  The  declaration  then  set  out  covenants 
by  the  lessees  to  pay  the  rent  and  taxes,  and  to  paint  and  repair :  and,  after 
averring  the  entry  and  possession  of  the  lessees,  alleged  a  breach  of  the 
covenant  to  repair ;  by  means  whereof,  afterwards,  to  wit,  on  the  2d  of 
June,  1836,  all  the  estate,  right,  title,  and  interest  of  the  plaintiffs,  and  the 
said  R.  Biid,  of,  in,  and  to  3ie  said  demised  premises,  became  and  was 
forfeited,  and  the  same  thereby  reverted  and  came  to,  and  was  vested  in,  {d\ 
the  Right  Honourable  John  Somers,  Earl  Somers,  who  thereupon  availed 
himself  of  the  said  forfeiture,  and  then  brought  an  action  of  ejectment  in  the 
court  of  Queen's  Bench  against  the  tenants  m  possession  of  the  said  demised 
premises,  for  recovery  of  the  possession  of  tlie  same ;  and  thereupon  such 
proceedings  were  had,  that  aflerwards,  to  wit,  on  the  5th  of  June,  1837,  the 
said  carl  recovered  a  judgment  in  the  said  action  for  his  term  and  interest 
therein,  and  then  recovered  and  obtained  thereunder  possession  of  the  said 
demised  premises ;  by  means  of  which  several  premises  the  plaintifis,  since 
the  death  of  the  said  R.  Bird,  have-lost  and  been  deprived  of  the  rents  so 
covenanted  by  the  defendants  to  be  paid  to  them  as  aforesaid,  and  also  all 
the  profits  and  advantages  which  they  might  and  otherwise  would  have  de- 
rived from  the  said  premises,  had  tlieir  estate,  right,  title,  and  interest  con- 
tinued therein.    Damages  500/. 

•  .«-.         *The  plea  traversed  the  breach  of  the  covenant  to  repair  as 
J     alleged ;  whereupon  issue  was  joined. 

On  the  tnal  before  Coltman,  J.,  at  the  sitting  in  Middlesex  after  Hilary 
term,  1839,  a«  verdict  was  found  for  the  plaintms,  damages  as  laid  in  the 
declaration,  subject  to  the  opinion  of  the  court  on  the  following  special  case. 

By  indenture  dated  the  4th  of  August,  1783,  and  made  between  one  Sir 
Charles  Cocks,  therein  described  and  since  deceased,  and  the  above  named 
Earl  Somers,  by  his  then  name  and  description  of  John  Somers  Cocks,  eldest 
son  and  heir  apparent  of  the  said  Sir  Charles  Cocks,  of  the  one  part,  and 
Jacob  Leroux,  therein  described,  of  the  other  part,  the  said  Sir  C.  Cocks 
and  the  said  earl  did  demise  unto  the  said  J.  L.  a  piece  of  land  therein  de- 
scribed, (being  the  premises  for  the  recovery  of  which  the  action  of  eject- 
ment mentioned  in  the  declaration  in  this  cause  was  brought  by  the  said 
Earl  Somers,)  to  hold  to  the  said  J.  L.,  his  executors,  administrators,  and 
assigns,  for  a  term  of  ninety-nine  years,  from  the  25th  of  December  then 
next  ensuing,  at  the  yearly  rent  of  12/.  payable  quarterly. 

This  indenture  contains  a  covenant  by  the  said  J.  L.,  for  himself,  exe- 
cutors, administrators,  and  assigns,  that  in  case  any  erections  or  buildings 
should  be  erected  and  built  by  the  said  J.  L.,  his  executors,  administrators, 
and  assigns,  in  or  upon  the  said  demised  premises  or  any  part  thereof,  during 
the  said  term  thereby  granted,  then  that  he  the  said  J.  L.,  his  executors, 
administrators,  and  assigns,  should  and  would,  well,  and  sufficiently  repair, 
uphold,  support,  sustain,  maintain,  amend,  and  keep  the  same  premises  and 
erections  and  buildings  in  good  and  sufficient  repair  and  condition,  when, 
where,  and  as  often  as  need  or  occasion  should  be  and  require ;  and  also 
another  covenant,  that  it  should  and  might  be  lawful  to  and  for  the  said  Sir 
*421  ^'  Cocks  and  the  said  earl,  *or  the  person  or  persons  entitled  as 
^  aforesaid,  his  and  their  heirs  or  assigns,  any  or  either  of  them,  with 
(a)  Vide  note  A,  at  the  end  of  this  volume. 
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workmen  or  others  twice  or  oftener  in  every  year  during  the  saiii  term  there- 
by demised,  to  enter  and  come  into  and  upon  the  said  demised  premises, 
and  there  to  view,  search,  and  see  the  state  and  condition  thereof,  and  of  the 
mounds,  bounds,  banks,  and  fences  thereof;  and  of  ail  defects  and  wants 
of  reparation  thereof,  or  any  part  thereof,  then  and  there  found,  either  in 
case  of  building  or  not,  to  give  or  leave  notice,  or  warning,  in  writing  to  or 
for  the  said  J.  L.,  his  executors,  administrators,  or  assigns,  to  repair  and 
amend  the  same  within  the  space  of  three  months  then  next  following  such 
notice,  within  which  space  or  time  aforesaid  he  the  said  J.  L.  did  thereby, 
for  himself,  his  executors,  administrators,  or  assigns  covenant  and  agree  to 
and  with  the  said  Sir  C.  Cocks  and  the  said  earl,  or  the  person  or  persons 
entitled  as  aforesaid,  his  or  their  heirs  or  assigns,  to  repair  and  amend  ac- 
cordingly ;  and  also  another  covenant  that  the  said  J.  L.,  his  executors, 
administrators,  or  assigns,  should  not  at  any  time  thereafter  during  the  said 
term  thereby  demised,  either  by  himself  or  any  other  person  or  persons  what- 
soever, or  by  his  or  their  means,  consent,  or  procurement,  annex  unto,  or 
unite  any  part  of  the  said  demised  premises  unto,  any  of  the  adjoining  lands 
or  grounds  of  any  other  person,  so  as  to  render  the  metes  and  bounds  thereof 
uncertain  and  difficult,  or  permit  or  suffer  encroachment  or  any  other  wrong 
to  be  done  upon  the  said  demised  premises,  to  the  prejudice  or  annoyance 
of  the  said  Sir  C.  Cocks  and  the  said  earl,  or  the  person  or  persons  to  be 
entitled  as  aforesaid,  their  heirs  or  assigns,  without  pursuing  or  seeking 
remedy  and  redress  thereof,  and  first  giving  notice  to  the  said  Sir  C.  Cocks, 
and  the  said  earl,  or  the  person  or  persons  entitled  as  aforesaid,  their  heiis 
and  assigns,  some  or  one  of  them,  *as  often  as  any  such  prejudice,  r«  io 
wrong,  encroachment,  or  annoyance  should  be  made  or  attempted ;  ^ 
and  in  the  said  indenture  is  contained  a  proviso  for  re-entry  in  case  of  non- 
payment of  the  said  rent,  or  breach,  or  non-perfonnance  by  the  said  J.  L., 
his  executors,  administrators,  or  assigns,  of  all  or  any  or  either  of  the  cove- 
nants or  agreements  contained  in  the  said  lease. 

In  pursuance  of  the  last-mentioned  indenture,  several  houses,  mcluding 
the  houses  now  known  as  No.  3  and  4  South  Row,  St.  Pancras,  in  respect 
of  the  former  of  which  the  present  action  was  brought,  were  built 

Joseph  Bird,  at  the  time  of  his  decease  after  mentioned,  had,  by  virtue  of 
divers  indentures  of  underlease  and  assignment  and  other  means,  become 
absolutely  possessed  of,  or  entitled  to,  the  said  houses,  No.  3  and  4  South 
Row,  for  the  residue  of  a  term  of  ninety-four  years,  wanting  twenty  days, 
•computed  from  the  24th  of  June,  1787,  being  a  derivative  term  out  of  the 
before-mentioned  term  of  ninety-nine  years,  subject  as  to  the  said  house 
No.  3  South  Row,  to  an  indenture  of  underlease,  bearing  date  the  3d  of 
October,  1810,  and  made  between  one  John  Bird  of  the  one  part,  and  B. 
Stacey  of  the  other  part,  whereby  the  said  John  Bird,  who  was  then  entitled 
to  the  same  house  for  the  then  residue  of  the  said  term  of  ninety-four  years 
wanting  twenty  days,  had  demised  the  same  to  the  said  B.  S.,  his  executors, 
&c.,  for  a  term  of  twenty-one  years,  fi-om  the  25th  of  March,  1809,  at  the 
yearly  rent  of  20/. ;  and  to  another  indenture  of  underlease,  bearing  date  the 
16th  of  November,  1818,  and  made  between  the  said  B.  S.  of  the  one  part, 
and  R.  Lacey  x>f  the  other  part,  whereby  the  said  B.  S.  had  demised  the 
same  house  to  the  said  R.  L.,  his  executors,  &c.,  for  a  term  of  twelve  years 
wanting  ten  days  from  the  25th  of  March,  1818. 

The  said  Joseph  Bird,  being  so  possessed  of  the  said  houses.  No.  3  and  4 
South  Row,  for  the  residue  of  the  *8aid  term  of  ninety-four  years  r#^j^ 
wanting  twenty  days  aforesaid,  duly  made  and  published  his  will,     ^ 
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and  thereby  bequeathed  unto  his  brothers-in-law,  the  said  plaintiffs,  among 
other  things,  all  that  his  leasehold  estate  situate  in  the  parish  of  St.  Pancras, 
in  the  county  of  Middlesex,  upon  certain  trusts,  in  the  said  will  expressed, 
for  the  bendSt  of  the  testator's  daughter  Elizabeth  and  her  children,  and 
subject  thereto,  for  the  benefit  of  his  wife  the  said  Rebekah  Bird,  during  her 
life,  and  after  her  decease,  upon  certain  other  trusts  for  the  benefit  of  the 
said  Elizabeth  and  her  children ;  and  the  said  testator  thereby  appointed 
his  wife  the  said  Rebekah  Bird  and  the  plaintiffs  executiix  and  executors 
of  his  will. 

The  said  Joseph  Bird  died  on  the  31st  of  January,  1826,  and  his  said 
will  was  duly  proved  by  the  said  Rebekah  Bird  and  the  plaintiffs,  in  the 
Prerogative  Court  of  Canterbury,  on  the  22d  of  September,  1825.  And 
afterwards  the  said  Elizabeth  Bird  received  the  rents  of  the  said  leasehold- 
estate  in  pursuance  of  the  trusts  of  the  said  will. 

By  indenture,  bearing  date  17th  of  November,  1825,  made  between  the 
said  Rebekah  Bird  and  the  plaintiffs  of  the  first  part,  the  said  B.  Stacey  of 
the  second  part,  R.  P.  of  the  third  part,  and  the  defendants  and  the  said  R. 
Borradaile  and  L.  A.  G.  of  the  fouitli  part,  being  the  indenture  of  that  date 
moitioned  in  the  declaration  in  this  cause,  after  reciting  the  said  indentures 
of  the  3d  of  October,  1810,  and  the  16th  of  November,  1818,  and  also 
reciting  that,  by  various  mesne  assignments,  the  said  house,  No.  3  South 
Row,  had  become  legally  vested  in  R.  P.  for  all  the  residue  of  the  said 
tenn  of  twelve  years  wanting  ten  days  in  the  last-mentioned  indenture  men- 
tioned ;  it  is  witnessed  that,  for  the  considerations  therein  mentioned,  the 
said  R.  P.  did  assign,  surrender,  and  yield  up  unto  the  said  B.  Stacey  the 
said  premises  comprised  and  demised  by  the  said  indenture  of  the  16th  of 
•451  November,  1818,  with  the  appurtenances,  to  hold  the  *same  unto 
1  the  said  B.  Stacey,  his  executors,  administrators,  and  assigns,  to  the 
intent  that  the  said  term  of  twelve  years  wanting  ten  days  might  be  merged 
and  extinguished.  And  by  the  indenture  now  in  recital,  for  uie  considera- 
tions therein  mentioned,  the  said  B.  Stacey  did  assign,  surrender,  and  yield 
up  the  same  premises  with  their  appurtenances  unto  the  said  R.  Bird  and  th^ 
plaintiffs,  their  executors,  administrators,  and  assigns,  to  the  intent  that  the 
said  several  terms  of  twelve  years  wanting  ten  days  and  twenty-one  years 
might  be  merged  and  extinguished.  And  by  the  said  indenture  now  in 
recital,  for  the  considerations  therein  mentioned,  the  said  R.  Bird  and  the 
plaintifis  did  demise  ancU  l^ase  unto  the  defendants  and  the  said  R.  Borra- 
daile and  L.  A.  G.,  the  said  house.  No.  3  South  Row,  (with  such  exception 
and  reservation  as  therein  contained,)  with  the  appurtenances,  to  hold  unto 
the  defendants,  and  the  said  R.  Borradaile  and  L.  A.  G.,  their  executors, 
administrators,  and  assigns  for  the  tenn  of  twenty-one  years,  from  the  29th 
of  September  then  last,  at  the  yearly  rent  of  40/.,  payable  quarterly  as 
therein  mentioned.  And  by  the  indenture  now  in  recital,  the  defendants 
and  the  said  R.  Borradaile  and  L.  A.  G.  did  for  themselves,  their  heirs, 
executors,  and  administrators,  covenant  with  the  said  R.  Bird  and  the  plain- 
tifis,  their  executors,  administrators,  and  assigns,  among  other  covenants, 
that  they  the  defendants  and  the  said  R.  Borradaile  and  L.  A.  G.,  their  ex- 
ecutors, administrators,  and  assigns,  would  during  the  continuance  of  that 
demise,  pay  unto  the  said  R.  Bird  and  the  plaintiffs,  their  executors,  &c., 
the  said  yearly  rent  at  the  times  and  in  the  manner  thereinbefore  appointed 
for  that  purpose :  and  also  should  and  would  bear,  pay,  and  discharge  the 
land-tax,  sewers-rates,  and  all  taxes,  rates,  duties,  assessments,  and  imposi- 
tioDS  whatsoever,  imposed  or  charged,  or  to  be  imposed  or  chaiged  upon. 
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tor  or  in  respefct  of  the  said  demised  premises :  and  also  should  •and  r,^ 
would  paint  the  outside  wood  and  iron  work  thereof  usually  painted  ^ 
twice  over  in  good  oU  colours  once  in  every  three  years,  and  the  inside  wood 
and  ironwork  thereof  usually  painted  twice  over  m  good  oil  colours  once  in 
every  seven  years :  and  also  should  and  would,  when  and  as  often  as  need 
should  require,  during  the  continuance  of  that  demise,  well  and  sufficiently 
repair,  &c.,  and  keep  the  said  demised  premises,  and  all  walls,  &c.,  and 
appurtenances  thereto  belonging,  in,  by,  and  with  all,  and  in  all  manner  of 
needful  and  necessary  reparations,  cleansings,  and  amendments  whatsoever. 

The  said  Rebekah  Bird  died  on  the  3d  of  January,  1829.  The  said  Rich- 
ardson Borradaile  died  on,  &c. ;  and  the  said  Lion  Abraham  Goldschmidt 
died  on,  &c. 

Prior  to  June,  1836,  between  sixty  and  seventy  houses,  including  the 
house  and  premises  comprised  in  and  demised  by  the  last-mentioned  inden- 
ture, had  been  erected,  and  were  then  standing,  on  the  land  demised  by  the 
said  indenture  of  the  4th  of  August,  1783.  Many  of  these  houses,  includ- 
ing the  house  in  question,  were  at  that  time  considerably  out  of  repair:  and 
some  of  the  land,  houses  and  premises  comprised  in  the  Islst-mentioned  inden- 
ture, other  than  the  house  and  premises  demised  by  the  said  indenture  of 
the  17th  of  Nov.  1825,  had  been  annexed  and  united,  by  the  tenants  thereof, 
to  adjoining  properly  belonging  to  otjier  persons,  so  as  to  make  the  bounda- 
ries thereof  uncertain;  and  upon  part  of  the  said  land  and  premises  (other 
than  the  premises  demised  by  the  said  indenture  of  the  17th  of  November, 
1825,)  encroachments  had  been  permitted  to  be  made,  contrary  to  the  cove- 
nants contained  in  the  said  indenture  of  the  4th  of  August,  1783. 

In  June,  1836,  Earl  Somers,  the  superior  landlord,  availed  himself  of  the 
proviso  for  re-entry  contained  in  the  lease  of  the  4th  of  August,  1783,  and 
« on  the  5th  of  June,  1837,  obtained  and  signed  judgment  in  an  action 
•of  ejectment  which  he  had  caused  to  be  brought  for  the  recovery  r»  j,* 
of  all  the  property  comprised  in  that  lease,  including  the  house  in  *- 
question. 

The  particulars  delivered  under  a  judge's  order,  in  the  said  action  of 
ejectment,  on  the  3d  of  May,  1837,  stated  that  the  action  was  founded  on 
a  breach  of  the  covenants  contained  in  the  said  indenture  of  lease  of  the 
4th  of  August,  1783;  and  that  the  breaches  of  covenant  relied  on,  were:— 
first ;  the  non*repair  of  various  houses  on  the  estate,  referring  in  particular 
to  the  defective  state  of  a  great  number  of  houses  which  were  therem  par- 
ticularly mentioned  and  described,  including  the  house  in  ^ues^umy^-se- 
condly ;  the  aimexation  of  divers  parts  of  the  said  premises  to  divers  of  the 
adjoining  lands  and  grounds  of  other  persons,  so  as  to  render  the  metes  and 
bounds  Siereof  uncertain  and  difficult  to  be  ascertained ;  and  also  the  f&' 
mission  of  divers  encroachments  and  other  wrongs  to  be  done  upon  the  said 
demised  premises  to  the  prejudice  of  the  said  earl. 

At  the  trial  of  this  cause  it  was  agreed,  that,  subject  to  the  questions  in 
the  cause,  the  value  of  the  residue  of  the  term  which  the  plaintiffs  were 
alleged  to  have  been  deprived  of  by  reason  of  the  defendants'  breach  of 
covenant  to  repak,  should  be  taken  at  300/.,  and  the  amount  of  dilapida- 
tions, up  to  the  time  of  the  ejectment  being  brought  by  Lord  Somers,  at  29/. 

On  behalf  of  the  defendants  the  following  objections  were  made :  first ; 
that  the  plaintiffs  had  lost  no  term  which  was  vested  in  the  plaintiffs  and 
Rebekah  Bird,  the  term  in  question  having,  by  virtue  of  J.  Bird's  will,  be- 
come vested  in  the  plaintiffs  alone,  and  not  in  the  plaintiffs  and  Rebekah 
Bird ;  secondly,  that  the  term  in  question,  in  whomsoever  vested,  having 
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detennined  by  the  judgment  in  ejectment,  (a)  the  plaintifis  could  not 
*481  *rcco^6f  more  than  nominal  damages ;  diirdly,  that  with  respect  to 
^  the  claim  of  300/.  for  the  loss  of  the  term,  the  plaintifis  were  not 
entided  to  any  damages  on  that  ground,  the  ejectment  having  been  brought 
for  other  breaches  of  covenant  besides  diat  for  the  non-repair,  and  re^rding 
other  premises  distinct  from  the  premises  in  respect  of  which  this  action  was 
brought 

£ither  par^  is  to  be  at  liberty  to  turn  the  case  and  facts  into  a  special 
verdict. 

The  court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  stated, 
which  a  jury  might  be  directed  to  draw  from  the  same  facts ;  and  to  be  at 
liberty,  upon  the  plaintiffs'  appUcation,  to  make  any  amendment  which  a 
judge  at  nisi  prius  mi^ht  have  made. 

If  the  court  shall  thmk  that  all  the  above  objections,  of  the  first  and  se* 
cond,  or  the  second  and  third,  are  well  founded,  then,  subject  to  any  amend- 
ment which  may  be  made  under  the  power  reserved,  the  damages  are  to  be 
reduced  to  1^. 

If  the  court  shall  think  th&t  the  second  of  the  above  objections  is  not  main- 
tainable, and  that  the  other  two  are  maintainable,  or  either  of  them  is,  then 
(subject  as  last  aforesaid)  the  damages  are  to  be  reduced  to  29/. 

If  the  court  shall  be  of  opinion  that  the  first  and  third  of  the  above  ob- 
jecti€)ns  are  not  maintainable,  but  that  the  second  is  maintainable,  then  (sub- 
ject as  before)  the  damages  are  to  be  reduced  to  300/. 

If  the  court  shall  be  of  opinion,  that  none  of  the  objections  kre  well 
founded,  the  damages  are  to  be  reduced  to  329/. 

Plaintifis'  points. — The  plaintiffs  will  contend,  that  the  verdict  in  this 
cause  ought  to  stand  for  329/.,  on  the  following,  amon^  other,  grounds; 
namely,  that  inasmuch  as  the  plaintifis  and  Rebekah  Bird  were  executors 
and  executrix  of  the  will  of  Joseph  Bird,  the  residue  of  the  term  in  ques- 
*491  ^*^"  vested  in  them  as  such,  *and  that  the  first  objection  made  by 
^  the  defendants  to  the  plaintifis'  right  to  recover*  and  set  forth  in  the 
special  case,  is  therefore  unfounded. 

That  the  said  first  objection,  even  supposing  it  to  be  valid,  may  be  obvi- 
ated by  amendment,  pursuant  to  the  power  reserved  in  the  special  case. 

That  as  to  the  second  objection  of  the  defendants,  set  forth  in  the  special 
case,  the  defendants'  liability  to  make  good  the  amount  of  the  dilapidations 
in  question,  was  not  divested  by  the  circumstance  that  those  dilapidations 
occasioned  to  the  plaintiffs  the  further  dama^  of  losing  their  term  by  the 
judc^ent  in  ejectment  in  this  case  mentioned. 

That  as  to  the  third  objection  of  the  defendants  set  forth  in  this  case,  the 
fact,  that  the  ejectment  in  the  declaration  mentioned,  wa?  brought  for 
other  breaches  of  covenant  besides  that  for  the  non-repair,  and  as  regards 
other  premises,  distinct  from  the  premises  in  respect  of  which  this  action  is 
brought,  does  not  affect  the  plaintiffs'  right  to  recover  damages  for  the  loss 
of  their  term. 

That  any  objection  to  the  declaration  on  the  ground*  that  it  was  necessary 
to  set  forth  any  other  causes  for  which  the  said  ejectment  was  brought,  may 
be  obviated  by  an  amendment,  pursuant  to  the  power  reserved  in  this  spe- 
cial case. 

Defendants'  points. — The  defendants  will  contend,  that  the  damages 
ought  to  be  reduced  to  I*,  on  the  following,  among  other,  grounds,  viz. : 

(a)  Vide  note  A.  at  the  end  of  this  volume. 
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That  the  residue  of  the  tenn  in  question  did  not  vest  in  the  plaintifik  and 
Rebekah  Biid. 

That  the  term  in  question,  having  determined  by  the  judement  m 
ejectment,  the  defendants  are  not  liable  in  respect  of  the  dilapidadoDS  in 
question. 

That  the  ejectment  having  been  brought  for  other  breaches  of  covenant 
besides  that  for  non-repmr,  and  as  regards  other  premises,  distinct  from  the 
premises  in  *respect  of  which  this  action  was  brought,  the  defend-  r»^ 
ants  aLre  not  liable  for  damages  for  the  loss  of  the  term  in  question.       ■- 

Channell,  Serit.,  for  the  plaintiffs.  I'his  case  will  be  simplified  by  con- 
sidering only  three  terms,  namely,  first,  the  term  for  nine^-nine  years, 
granted  in  1783,  the  reversion  in  fee  being  in  the  Somers  family ;  secondly, 
mat  for  ninety-four  years  wanting  twenty  days,  the  residue  of  which 
was  vested  in  the  plaintiffs  and  Rebekah  Bird  at  the  time  that  the  lease  of 
twenty-one  years  was  granted  to  the  defendants,  and  two  others  whom 
they  have  survived ;  and,  thirdly,  the  last-mentioned  lease.  Under  that 
lease  the  defendants  were  entitled  to  the  possession  of  the  premises  for 
twenty-one  years,  paying  the  rent,  and  performing  the  covenants  therein  re- 
served and  contained.  The  plaintiffs,  on  the  other  hand,  were  entitled  to 
the  rent,  and  to  the  reversion  expectant  on  the  determination  of  the  lease. 
This  is  therefore  an  ordinary  case  between  landlord  and  tenant.  •  The  plain- 
tifis  complain  that,  by  reason  of  the  brtach  of  covenant  by  the  defendants. 
Lord  Somers,  the  reversioner  in  fee,  became  entitled  to  sue  for  a  forfeiture, 
and  that  he  brought  an  ejectment  under  which  he  recovered  judgment,  and 
thereby  (a)  destroyed  their  interest  in  these  premises.  It  is  not  disputed  that 
Lord  Somers  recovered  possession  of  the  property ;  but  it  appears,  on  refer- 
ence to  the  particulars  delivered  in  the  ejectment,  that  Lord  Somers  brou^t 
his  action  for  all  the  premises  comprisecl  in  the  original  lease,  and  for  breach 
of  other  covenants,  besides  the  covenant  in  repair.  It  seems  also  that  there 
were  dilapidations  in  other  houses  distinct  from  those  in  question,  and  that  a 
breach  of  one  of  the*  covenants,  namely,  not  to  alter  the  boundaries  of  the 
property,  was  not  brought,  home  to  the  defendants. 

*The  first  objection  made  by  the  defendants  is,  that  the  plaintifis  rtej 
have  lost  no  term  which  was  vested  in  them  and  Rebekah  Bird,  the  *• 
term  in  question  having,  by  virtue  of  Joseph  Bird's  will,  vested  in  the  plain- 
tiffs alone.  It  will  be  said  that  very  slight  circumstances  will  induce  the 
court  to  assume  that  the  plaintiffs,  as  executors,  and  Rebekah  Bird  as 
executrix,  assented  to  the  bequest  to  the  plaintiffs  as  trustees  for  the  testator's 
daughter ;  and  that  the  fact  stated  in  the  case,  namely,  that  the  daughter  re- 
ceived the  rents,  is  equivalent  to  a  receipt  of  the  rents  by  the  plaintiff's  them- 
selves. The  question  is  whether,  upon  the  pleadings,  this  objection  is  open 
to  the  defendants.  [Tindal,  C.  J.  The  breach  is,  that  the  defendants  did 
not  repair,  by  reason  whereof  all  the  estate  and  interest  of  the  plaintiffs  and 
Rebekah  Bird  in  the  demised  premises  became  forfeited.]  It  wiU  be  said 
that,  beyond  the  breach,  the  plaintiffs  have  alleged  special  damage,  which 
they  must  prove ;  that  they  have  stated  the  term  forfeited  to  be  the  plaintiffs' 
and  R.  Bird's,  whereas  it  belonged  to  the  plaintiffs.  If  the  objection  may 
be  taken,  the  Court  will  be  asked  to  amend  under  the  power  given  to  them 
by  the  special  case.  [Tindal,  C.  J.  The  objection  arises  on  the  per  quod; 
it  is  not  a  part  on  which  a  traverse  can  be  taken ;  the  questibn  is,  wheAer 
it  may  not  be  rejected.  Maule,  J.  It  is  not  stated  that  the  dilapidations 
were  in  Rebekah  Bird's  lifetime.  Tindal,  C.  J.  There  is  no  traverse  of 
(a)  Vide  note  A,  at  the  end  of  this  volame. 
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the  allegations  in  the  declaration,  the  only  traverse  being  of  the  breach  of 
the  covenant  to  repair.  If  there  had  been  a  traverse,  that  the  plaintiff  and 
R.  Bird  were  possessed  of  the  term,  then  the  objection  would  have  been 
available.  Is  this  an  objection  that  could  have  been  made  at  nisi  prius  when 
the  jury  were  only  sworn  to  try  the  question  of  repairs  ?]  It  is  submitted  that 
this  objection  is  not  open  to  the  defendants ;  but  if  so,  that  the  court  may 
amend  or  otherwise  reject  the  part  as  surplusage. 

«g2i  *The  second  objection  is,  that  inasmuch  as  the  term,  in  whomso- 

■*  ever  vested,  has  been  determined,  the  plaintifls  can  only  recover 
nominal  damages.  It  is  difficult  to  see  how  that  circumstance  can  interfere 
with  the  right  of  the  plaintiffs  to  recover  the  amount  of  the  dilapidations. 
There  may  be  some  pretence  for  sa^g  that  the  plaintifls  ought  not  to  recover 
the  300/.,  the  value  of  the  term,  masmuch  as  the  forfeiture  was  incurred,  as 
weD  by  the  breach  by  other  parties  of  other  covenants,  as  by  the  breach  of 
the  covenant  to  repair  committed  by  the  defendants ;  but  there  seems  no 
reason  at  all,  when  the  acts  of  the  defendants  have  at  least  been  assisting  in 
producing  the  forfeiture,  that  the  plaintiffs  should  be  prevented  from  recover* 
ing  for  the  dilapidations.  [Maule,  J.  It  is  stated  that  the  defendants  had 
notice  of  the  lease  from  Lord  Somers,  and  of  the  covenants  it  contained  ?] 
•No ;  but  the  covenants  to  repair  in  that  lease  and  in  the  imderlease  to  the 
defendants  are  substantially  die  same.  [Tindal,  C.  J.  There  is  this  diffi- 
culty in  the  way  of  the  plaintifls.  In  the  particulars  delivered  in  the  eject* 
ment  brought  by  Lord  Somers,  it  appears  that  the  action  was  brought  for  a 
forfeiture  caused  by  a  breach  of  a  covenant  which  is  not  contained  in  the 
lease  to  the  defendants.  How  are  we  to  know  that  Lord  Somers  did  not 
recover  in  respect  of  that  breach  alone  ?]  A  surveyor  was  called,  who  proved 
the  dilapidations  in  the  house  held  by  the  defendants.  [Tindal,  C.  J.  But 
he  would  also  prove  that  the  boundaries  of  other  houses  have  been  altered. 
How  can  we  tell  on  which  breach  of  covenant  the  jury  founded  their  ver- 
dict ?  It  certainly  does  seem  a  harsh  measure,  that  a  par^  is  to  be  held 
liable  without  knowing  whether  his  landlord  is  seised  m  fee  or  only  holds 
the  property  under  a  term  containing  covenants  of  which  he  knows  nothing. 
I  do  not,  however,  say  that  he  is  not  Uable.]  Here,  the  defendants  knew 
•531  ^at  the  plamtiils  were  themselves  only  lessees.  *[Tindal,  C.  J.  But 
J  they  might  have  a  reversion  of  only  a  day  beyond  the  extent  of  the 
underlease.  Bosanquet,  J.  You  must  say,  that  where  there  is  other  pro- 
|>erty  included  in  the  original  lease,  the  tenant  is  answerable  for  the  value  of 
the  whole  property  which  is  forfeited  by  his  act.] 

Tindal,  C.  J.  We  will  give  no  opinion  on  this  part  of  the  case,  for  the 
difficulty  is  thrown  on  the  plaintifls  of  showing  that  the  forfeiture  was  caused 
by  the  acts  of  the  defendants.  This  the  plaintifls  are  unable  to  do,  which 
anbrds  the  court  ground  enough  for  saying  that  they  are  not  entitled  to 
recover  from  the  defendants  the  sum  they  claim  in  respect  of  the  loss  of 
their  term. 

^Uan^  ( Wilde^,  Solicitor-General,  was  with  him,)  for  the  defendants.  With 
respect  to  the  claim  for  dilapidations,  the  plaintiffs  are  only  entitled  to  nomi* 
nal  damages ;  for  while  the  lease  was  in  existence  the  plaintiffs  were  not 
prejudiced  by  the  house  being  out  of  repair,  since  it  might  have  been 
completely  restored  before  the  expiration  of  the  term,  (a)  [Tindal,  C.  J. 
According  to  that  argument,  damages  for  dilapidations  never  could  be 
recovered.  If  there  is  an  existing  term,  it  is  very  difficult  to  say  that  a 
.andbrd  is  not  prejudiced  by  a  house  being  out  of  repair.  If  he  wanted  to 
(a)  Bed  vide  JAomore  y.  Robton,  1  B.  d»  Aid.  585. 
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sell  it  he  could  not  get  so  good  a  price  for  it.]  That  might  be  ground  for 
special  damage.  [Coltman,  J.  You  say  here  that  the  term  having  ex- 
pired, the  plaintifis  have  sustained  no  damage.]  In  Vivian  v.  Gm.pum^ 
1  Salk.  141 ;  S.  C.  2  Lord  Raym.  1125,  the  ^aintifi;  as  heir,  declared  that 
his  ancestor,  by  indenture,  demised  to  a  party  who  assigned  to  the  defend- 
ant, and  who  covenanted  to  repair,  and  to  leave  in  repair,  and,  for  breach, 
assigned  that  on  a  certain  *day,  and  for  ten  years  before,  the  premises  r.r. 
were  out  of  repair.  After  verdict  for  the  plaintifT,  it  was  moved,  in  ^ 
arrest  of  judgment,  that  part  of  the  ten  years  occurred  in  the  life  of  the 
ancestor.  But  Holt,  C.  J.,  said,  "  If  the  premises  were  out  of  repair  in 
the  time  of  the  ancestor,  and  continued  so  in  the  time  of  the  heir,  it  is  a 
damage  to  the  heir,  and  the  jury  gives  as  much  in  damages  as  will  put  the 
premises  in  repair ;  but  here  no  damages  are  given  in  respect  of  the  length 
of  time  they  continued  in  decay,  but  m  respect  of  what  it  will  cost,  at  the 
time  of  the  action  brought,  to  put  the  premises  in  repair,  therefore  per  decern 
annos  was  frivolous ;"  and  he  said  that  this  was  not  a  hard  action  ;  and  good 
damages  are  always  given  in  these  cases,  because  the  damages  recovered 
ought  to  be  applied  to  the  repair  of  the  premises.  [Tindal,  C.  J.  That 
case  is  frequently  cited  to  show  that  a  covenant  to  repair  is  a  continuing 
covenant.  Was  not  the  lease  there  still  subsisting  ?  Maule,  J.  It  must 
have  been  so ;  for  Lord  Holt  says,  that,  it  was  not  a  hard  action ;  as  the 
damages  ought  to  be  applied  in  repairing  the  premises,  evidently  meaning 
that  the  lessee  would  get  the  benefit  of  the  repairs.] 

Tindal,  C.  J.  I  see  no  reason  why  the  plaintins  should  not  recover  in 
this  action  the  sum  of  292.,  the  amount  agreed  upon  as  the  damages  for  the 
dilapidations  caused  by  the  breach  of  the  covenant  to  repair  entered  into  by 
the  defendants.  The  answer  set  up  is,  that  the  plaintiffs  have  sustained  no 
actual  damage,  because  (partly,  at  least,  by  the  default  of  the  defendants,) 
the  term  in  the  premises  has  been  determined.  I  think  that  it  does  not  lie 
in  the  mouths  of  the  defendants  to  make  such  an  objection.  But,  inde- 
pendently of  that,  I  am  not  convinced  that  the  objection  is  reasonable ;  for 
the  plaintiffs  may  be  answerable  over  to  the  superior  landlord,  for  the  amount 
of  these  damages ;  and  I  see  no  *ground  why  they  should  not  recover  r^^e 
them  from  the  defendants.  l 

The  rest  of  the  court  concurred. 
Judgment  for  the  plaintiff*  for  the  sum  of  29/.,  the  amount  of  damages 
agreed  upon  for  the  dilapidations,  (a) 

(a)  See  note  A,  at  the  end  of  this  volnme. 


TAYLER,  Administrator  of  the  Estate  and  Effects  of  D.  F.  TAYLER, 
.   deceased,  Plaintiff";  v,  MARLING  and  Others,  (Assignees  of  HENRY 
SHUTTLEWORTH,  a  Bankrupt,)  Defendants. 

In  a  submission  to  arbitration  by  an  order  of  nisi  prius,  in  an  aetion  between  A.  and  B^ 
it  is  stipulated  that  a  certain  sum  of  money  shall  be  placed  by  B.  in  the  hands  of  C, 
the  arbitrator,  to  abide  the  event  of  the  award.  B.,  after  placing  the  snm  in  the  hands 
of  C,  becomes  bankrupt  The  submission  is  not  revoked ;  nor  are  the  assignees  of 
B.  entitled  to  demand  back  the  money. 

Under  such  circumstances  C.  has  not  a  mere  authority,  bat  an  authority  coupled  with 
an  interest. 

Upon  the  reference  of  a  eause.  and  all  matters  in  difference,  though  the  arbitrator  finds 
no  damages,  and  orders  no  damages  to  be  entered,  the  costs  may  be  taxed  upon  the 
award. 
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The  following  case  was  stated  for  the  opinion  of  the  court  under  the 
provisions  of  3  &  4  W.  4,  c.  42,  s.  25. 

Previously  to  December,  1838,  Shuttleworth  carried  on  business  as  a 
patent-pin  manu&cturer,  in  co-partnership  with  D.  F.  Tayler.  On  the  I8th 
of  that  month  he  entered  into  an  agreement  with  the  said  D.  F.  layler,  for 
the  purchase  of  his  interest  in  the  concern,  as  follows : — 

Memorandum  of  an  agreement  made  and  entered  into  this  18th  day  of 
December,  1838,  between  the  undersigned  D.  F.  Tayler  of  the  one  part  and 
the  undersigned  H.  Shuttleworth  of  the  other  part,  whereby  it  is  agreed  and 
covenanted  as  follows,  that  is  to  say : 

That  the  said  D.  F.  Tayler,  in  consideration  of  the  sum  of  3500/.,  and 
•561  ^^  ^^  annuity  of  300/.,  to  be  paid  *and  secured  in  manner  herein- 
-*  after  mentioned,  is  to  assign  and  absolutely  transfer,  free  from 
encumbrances,  on  the  1st  day  of  January  next,  unto  the  said  H.  Shuttle- 
worth,  all  his  right,  title,  benefit,  property,  and  interest  of  and  in  the  pin- 
patent  machinery,  utensils,  and  implements  of  trade,  stock,  book  debts, 
securities,  fixtures,  and  all  other  matters  and  things  relating  thereto,  together 
with  the  said  business ;  and  also  the  lease  of  Light  Pool  Mills,  and  all  benefit 
thereof,  for  the  remainder  of  the  term ;  and  also  the  lease  of  the  house,  ware- 
houses, and  hereditaments  in  King  Street,  Cheapside,  London,  together  with 
the  stock,  furniture,  and  fixtures,  and  every  other  matter  and  thing  in  and 
about  the  same  premises ;  and  also  the  lease  of  the  Priory,  in  Wooachester, 
in  the  county  of  Gloucester,  and  the  coach-house,  stables,  outbuildings, 
gardens,  orchards,  closes,  and  hereditaments  thereto  adjoining ;  and  also 
me  lease,  or  an  agreement  for  a  lease,  of  a  certain  cottage,  coach-house, 
lands,  closes,  gardens,  fishpond,  and  other  hereditaments,  near  to  the  said 
Priory,  and  recently  taken  by  the  said  D.  F.  Tayler,  of  Thomas  Lediard  ; 
together  with  all  the  fixtures,  furniture,  household  goods,  plate,  linen,  china, 
trees,  shrubs,  and  every  property,  matter,  and  thing  belonging  or  appertain- 
ing thereto,  or  being  in  or  about  the  same,  and  every  part  thereof;  with  all 
the  privileges  and  advantages  thereto  except  the  furniture  and  articles  in 
the  Priory,  and  particularized  in  the  list  signed  by  the  said  D.  F.  Tayler 
and  H.  Shuttleworth,  and  which  are  the  property  of  the  said  D.  F.  Tayler. 

That  the  said  H.  Shuttleworth  is  to  give  a  warrant  for  securing  to  the 
anid  D.  F.  Tayler  the  said  sura  of  3500/.  on  the  said  1st  of  January  next, 
and  which  is  to  be  paid  as  follows:  viz.  1500/.,  part  thereof,  on  the  25th 
of  February  next;  1000/.,  other  part  thereof,  on  the  25th  of  March  next; 
*571  ^^^  ^^  remaining  1000/.  on  the  1st  of  Vuly  next,  with  interest  at  4 
■'  per  cent,  on  the  respective  sums  from  the  1st  of  January  next ;  but 
it  is  expressly  agreed  and  understood  that  the  said  warrant  of  attorney  is 
not  to  be  filed  or  docketed,  nor  is  judgment  to  be  entered  up  thereon,  nor 
is  any  other  proceeding  to  be  taken  thereon,  or  execution  to  be  issued,  until 
the  said  1st  of  July  next,  and  then  only  in  case  of  default  in  payment  of 
any  of  the  instalments  before  mentioned  ;  and  the  said  annuity  of  300/.  is 
to  be  paid  quarterly  during  the  life  of  the  said  D.  F.  Tayler,  upon  the  usual 
feast  days,  and  the  first  payment  to  commence  on  the  25th  of  March  next, 
and  to  be  paid  to  the  account  of  the  said  D.  F.  Tayler  with  the  Bank  of 
England  ;  and  the  said  annuity  to  be  secured  upon  property  of  ample  value 
to  the  satisfaction  of  the  solicitor  of  the  said  D.  F,  Tayler.  That  the  said 
H.  Shuttleworth  is  to  pay  all  debts  due  to  Joseph  Wartnaby,  senior,  upon 
his  own  account,  or  as  executor  or  administrator  of  his  late  son  Joseph  Wart- 
naby, and  especially  the  sum  of  1400/.,  or  upwards,  claimed  by  the  said 
Joseph  Wartnaby,  and  all  expenses  attending  the  same ;  and  also  all  the 
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sell  it  he  could  not  get  so  good  a  price  for  it.]  That  might  be  ground  for 
special  damage.  [Coltman,  J.  You  say  here  that  the  term  having  ex- 
pired, the  plaintiffs  have  sustained  no  damage.]  In  Vwian  v.  Camjdonj 
1  Salk.  141 ;  S.  C.  2  Lord  Raym.  1125,  the  plaintiff,  as  heir,  declared  that 
his  ancestor,  by  indenture,  demised  to  a  party  who  assigned  to  the  defend- 
ant, and  who  covenanted  to  repair,  and  to  leave  in  repair,  and,  for  breach, 
assigned  that  on  a  certain  *day,  and  for  ten  years  before,  the  premises  ^•PxA 
were  out  of  repair.  After  verdict  for  the  plaintiff,  it  was  moved,  in  ^ 
arrest  of  judgment,  that  part  of  the  ten  years  occurred  in  the  life  of  the 
ancestor.  But  Holt,  C.  J.,  said,  "  If  the  premises  were  out  of  repair  in 
the  time  of  the  ancestor,  and  continued  so  in  the  time  of  the  heir,  it  is  a 
damage  to  the  heir,  and  the  jury  gives  as  much  in  damages  as  will  put  the 
premises  in  repair ;  but  here  no  damages  are  given  in  respect  of  the  length 
of  time  they  continued  in  decay,  but  m  respect  of  what  it  will  cost,  at  the 
time  of  the  action  brought,  to  put  the  premises  in  repair,  therefore  per  decern 
annos  was  frivolous ;"  and  he  said  that  this  was  not  a  hard  action  ;  and  good 
damages  are  always  given  in  these  cases,  because  the  damages  recovered 
ought  to  be  applied  to  the  repair  of  the  premises.  [Tindal,  C.  J.  That 
case  is  frequently  cited  to  show  that  a  covenant  to  repair  is  a  continuing 
covenant.  Was  not  the  lease  there  still  subsisting  ?  Maule,  J.  It  must 
have  been  so ;  for  Lord  Holt  says,  that,  it  was  not  a  hard  action ;  as  the 
damages  ought  to  be  applied  in  repairing  the  premises,  evidently  meaning 
that  the  lessee  would  get  the  benefit  of  the  repairs.] 

Tindal,  C.  J.  I  see  no  reason  why  the  plaintiffs  should  not  recover  in 
this  action  the  sum  of  292.,  the  amount  agreed  upon  as  the  damages  for  the 
dilapidations  caused  by  the  breach  of  the  covenant  to  repair  entered  into  by 
the  defendants.  The  answer  set  up  is,  that  the  plaintiffs  have  sustamed  do 
actual  damage,  because  (partly,  at  least,  by  the  default  of  the  defendants,) 
the  term  in  the  premises  has  been  determined.  I  think  that  it  does  not  lie 
in  the  mouths  of  the  defendants  to  make  such  an  objection.  But,  inde- 
pendently of  that,  I  am  not  convinced  that  the  objection  is  reasonable ;  for 
the  plaintiffs  may  be  answerable  over  to  the  superior  landlord,  for  the  amount 
of  these  damages ;  and  I  see  no  *ground  why  Aey  should  not  recover  r*gr 
them  from  the  defendants.  *- 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff  for  the  sum  of  29/.,  the  amount  of  damages 
agreed  upon  for  the  dilapidations,  (a) 

(a)  8ee  note  A,  at  the  end  of  this  Yolnme. 


TAYLER,  Administrator  of  the  Estate  and  Effects  of  D.  F.  TAYLER, 
.   deceased,  Plaintiff;  v.  MARLING  and  Others,  (Assignees  of  HENRY 
SHUTTLEWORTH,  a  Bankrupt,)  Defendants. 

In  a  submission  to  arbitration  by  an  order  of  nisi  prias,  in  an  action  between  A.  and  B., 
it  is  stipulated  that  a  certain  sum  of  money  shall  be  placed  by  B.  in  the  hands  of  Ci 
the  arbitrator,  to  abide  the  event  of  the  award.  B.,  after  placing?  the  sam  in  the  hands 
of  C,  becomes  bankrupt.  The  submission  is  not  revoked;  nor  are  the  assignees  of 
B.  entitled  to  demand  back  the  money. 

Under  such  circumstances  C.  has  not  a  mere  authority,  hot  an  authority  coupled  with 
an  interest. 

Upon  the  reference  of  a  cause,  and  all  matters  in  difference,  though  the  arbitrator  finds 
no  damages,  and  orders  no  damages  to  be  entered,  the  costs  may  be  taxed  upon  the 
award. 
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The  following  case  was  stated  for  the  opinion  of  the  court  under  the 
provisions  of  3  &  4  W.  4,  c.  42,  s.  25. 

Previously  to  December,  1838,  Shuttleworth  carried  on  business  as  a 
patent-pin  manufacturer,  in  co-partnership  with  D.  F.  Tayler.  On  the  I8th 
of  that  month  he  entered  into  an  agreement  with  the  said  D.  F.  layler,  for 
the  purchase  of  his  interest  in  the  concern,  as  follows : — 

Memorandum  of  an  agreement  made  and  entered  into  this  I8th  day  of 
December,  1838,  between  the  undersigned  D.  F.  Tayler  of  the  one  part  and 
the  undersigned  H.  Shuttleworth  of  the  other  part,  whereby  it  is  agreed  and 
covenanted  as  follows,  that  is  to  say : 

That  the  said  D.  F.  Tayler,  in  consideration  of  the  sum  of  3500/.,  and 
•561  ^^  ^^  annuity  of  300/.,  to  be  paid  *and  secured  in  manner  herein- 
-*  after  mentioned,  is  to  assign  and  absolutely  transfer,  free  from 
encumbrances,  on  the  1st  day  of  January  next,  unto  the  said  H.  Shuttle* 
worth,  all  his  right,  title,  benefit,  property,  and  interest  of  and  in  the  pin- 
patent  machinery,  utensils,  and  implements  of  trade,  stock,  book  debts, 
securities,  fixtures,  and  all  other  matters  and  things  relating  thereto,  together 
with  the  said  business ;  and  also  the  lease  of  Light  Pool  Mills,  and  all  benefit 
thereof,  for  the  remainder  of  the  term ;  and  also  the  lease  of  the  house,  ware- 
houses, and  hereditaments  in  King  Street,  Cheapside,  London,  together  with 
the  stock,  furniture,  and  fixtures,  and  every  other  matter  and  thing  in  and 
about  the  same  premises ;  and  also  the  lease  of  the  Priory,  in  Wooachester, 
in  the  county  of  Gloucester,  and  the  coach-house,  stables,  outbuilding, 
gardens,  orchards,  closes,  and  hereditaments  thereto  adjoining ;  and  also 
uie  lease,  or  an  agreement  for  a  lease,  of  a  certain  cottage,  coach-house, 
lands,  closes,  gardens,  fishpond,  and  other  hereditaments,  near  to  the  said 
Priory,  and  recently  taken  by  the  said  D.  F.  Tayler,  of  Thomas  Lediard  ; 
together  with  all  the  fixtures,  furniture,  household  goods,  plate,  linen,  china, 
trees,  shrubs,  and  every  property,  matter,  and  thing  belonging  or  appertain- 
ing thereto,  or  being  in  or  about  the  same,  and  every  part  thereof;  with  all 
the  privileges  and  advantages  thereto  except  the  furniture  and  articles  in 
the  Priory,  and  particularized  in  the  list  signed  by  the  said  D.  F.  Tayler 
and  H.  Shuttleworth,  and  which  are  the  property  of  the  said  D.  F.  Tayler. 

That  the  said  H.  Shuttleworth  is  to  give  a  warrant  for  securing  to  the 
said  D.  F.  Tayler  the  said  sum  of  3500/.  on  the  said  1st  of  January  next, 
and  which  is  to  be  paid  as  follows :  viz.  1500/.,  part  thereof,  on  the  25th 
of  February  next ;  1000/.,  other  part  thereof,  on  the  25th  of  March  next ; 
«g^1  and  the  remaining  1000/.  on  the  1st  of  Vuly  next,  with  interest  at  4 
-'  per  cent,  on  the  respective  sums  from  the  1st  of  January  next ;  but 
it  is  expressly  agreed  and  understood  that  the  said  warrant  of  attorney  is 
not  to  be  filed  or  docketed,  nor  is  judgment  to  be  entered  up  thereon,  nor 
b  any  other  proceeding  to  be  taken  thereon,  or  execution  to  be  issued,  until 
the  said  1st  of  July  next,  and  then  only  in  case  of  default  in  payment  of 
any  of  the  instalments  before  mentioned  ;  and  the  said  annuity  of  300/.  is 
to  be  paid  quarterly  during  the  life  of  the  said  D.  F.  Tayler,  upon  the  usual 
feast  days,  and  the  first  payment  to  commence  on  the  25th  of  March  next, 
and  to  be  paid  to  the  account  of  the  said  D.  F.  Tayler  with  the  Bank  of 
England  ;  and  the  said  annuity  to  be  secured  upon  property  of  ample  value 
to  the  satisfaction  of  the  solicitor  of  the  said  D.  F.  Tayler.  That  the  said 
H.  Shuttleworth  is  to  pay  all  debts  due  to  Joseph  Wartnaby,  senior,  upon 
his  own  account,  or  as  executor  or  administrator  of  his  late  son  Joseph  Wart- 
naby, and  especially  the  sum  of  1400/.,  or  upwards,  claimed  by  the  said 
Joseph  Wartnaby,  and  all  expenses  attending  the  same ;  and  also  all  the 
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debts  and  liabilities  of  whatever  description  now  owing  by  the  firm  or  perU 
nership  of  D.  F.  Tayler  and  Company ;  and  save  harmless  the  said  D.  F. 
Tayjer  from  the  same,  and  any  expenses  attending  the  same. 

That  the  said  H.  Shuttleworth  is  to  pay  aU  rents,  taxes,  rates,  and  out* 
^ings  now  due  or  to  become  due  in  respect  of  the  premises  before  men- 
tioned, and  to  fulfil  all  covenants  to  be  performed  by  the  tenant.  That  the 
said  D.  F.  Tayler  is  not  to  carry  on  any  trade  or  business  as  a  pin  or  needle 
manufacturer,  or  in  the  wire  business,  or  in  any  business  connected  there- 
with, (except  for  the  benefit  of  the  said  H.  Shuttleworth ;)  and  he  is  to  allow 
the  name  of  Tayler  to  be  used  in  carrying  on  the  business,  now  conducted 
in  the  name  or  style  of  D.  F.  Tayler  and  Company,  for  so  long  a  time  as  it 
may  *be  deemed  expedient  by  the  said  H.  Shuttleworth,  and  to  use  r»^ 
his  best  exertions  to  promote  the  same  business.  And  the  dissolu*  *■ 
tion  of  the  partnership  is  not  to  be  inserted  in  the  Gazette  or  elsewhere  until 
the  1st  of  March  next.  That  the  expenses  of  this  agreement  and  the  notice 
of  dissolution  is  to  be  borne  equally  by  the  said  D.  F.  Tayler  and  H.  Shut- 
tleworth, and  the  expense  of  die  securities  and  assignment  by  the  said  H. 
Shuttleworth  wholly.  D.  F.  Taylek. 

Witness,  E.  Tayler.  H.  Shuttleworth. 

In  May,  1839,  an  action  of  assumpsit  was  conmienced  by  D.  F.  Tayler 
against  H.  Shuttleworth  for  a  breach  of  the  said  agreement.  The  pleadings 
in  the  cause  are  to  be  considered  as  part  of  this  case,  and  may,  if  necessaiy, 
be  referred  to  by  either  parties  to  the  present  suit. 

The  cause  came  on  for  trial  at  the  Summer  assizes  for  the  county  of 
Gloucester,  1839,  when,  by  an  order  of  nisi  prius,  it  was  ordered  by  the 
court,  and  with  the  consent  of  the  parties,  their  counsel  and  attomeySy  {a) 
that  the  jury  should  find  a  verdict  for  the  plaintiff,  damages  10,000/.,  costs 
40s.,  subject  to  the  award  or  awards  thereinafter  mentioned ;  and  that  it 
should  be  referred  to  the  order,  arbitrament,  final  end,  and  detennination  of 
W.  Fisher,  Gent.,  to  settle  the  cause  and  all  matters  in  difference  between 
the  said  parties  in  the  said  order  mentioned.  And  it  was  also  ordered  that 
H.  Shuttleworth  should  pay  to  the  said  arbitrator,  on  or  before  the  10th  day 
of  October  then  next,  the  sum  of  3500/.  on  account,  to  be  paid  out  by  the 
arbitrator  to  such  of  the  said  parties  in  the  said  order  mentioned  as  he  might 
think  fit.  The  arbitrator  was  to  make  one  or  more  •award  or  awards,  r^^g 
as  he  might  think  fit.  If  the  money  was  not  paid  as  aforesaid  to  the  ^ 
arbitrator,  judgment  was  to  be  signed  for  the  damages  in  the  declaration, 
and  execution  was  to  issue  for  2637/.,  and  costs,  and  interest  thereon  firom 
the  6th  of  August  then  instant,  together  with  the  costs  of  the  reference,  and 
of  any  award  or  awards  which  the  arbitrator  might  then  have  made ;  and 
the  arbitrator  was  to  order  and  determine  what  should  be  done  by  the  parties 
respecting  the  matters  in  dispute,  who  agreed  to  be  bound  and  concluded 
by  such  determination,  and  to  remain  contented  and  satisfied  therewith,  so 
as  the  arbitrator  made  and  published  his  award  or  awards  in  writing  con- 
cerning the  premises,  on  or  before  the  4th  day  of  Michaelmas  term  then 
next.  And  it  was  ordered  that  the  arbitrator  should  be  at  liberty  to  enlarge 
the  time  for  making  the  same ;  and  that  the  costs  of  the  cause  should  abide 
the  event  of  the  said  award  or  awards,  to  be  taxed  by  the  proper  officer; 
and  that  the  costs  of  the  reference  should  be  in  the  discretion  of  the  aihi- 
trator,  who  was  to  direct  by  whom  and  in  what  manner  the  same  should  be 
paid. 

(a)  i.  e.  with  the  consent  of  the  parties,  by  their  counsel  and  attorneys;  but  ihewordi 
**  their  counsel  and  attorneys,"  appear  to  be  wholly  unnecessary,  if  not  improper. 


59]  2  Manning  &  Granger.  491 

This  order  is  to  be  considered  as  part  of  this  case,  and  may,  If  necessaiy, 
be  referred  to  by  either  of  the  parties  to  the  present  suit 

A  verdict  was  entered  for  the  plaintiff  damages  10,000/.  accordingly. 

On  the  10th  October,  1839,  in  pursuance  of  the  said  order,  H.  Shuttle- 
worth  paid  to  the  arbitrator  the  said  sum  of  3500/. 

On  the  14th  December,  1839,  H.  Shuttleworth  committed  an  act  of  bank- 
niptcy,  bjr  neglecting  to  put  in  bail  within  twenty-one  days  after  notice  that 
an  affidavit  of  debt  had  been  filed  against  him  in  the  court  of  bankruptcy ; 
and,  on  the  same  day,  a  docket  was  struck  against  him.  On  the  same  day 
•601  ^^^^^  ^^'^^  given  to  the  said  arbitrator  and  *D.  F.  Tayler  of  the  act 
-I     of  bankruptcy,  and  of  the  striking  of  the  said  docket. 

The  arbitrator  enlarged  the  time  for  making  his  award  until  the  fourth 
day  of  Hilary  term,  1840. 

I8th  December,  1839.  The  arbitrator  made  his  award  in  writing,  and  on 
the  next  day  notice  of  the  making  of  the  award  was  served  on  the  attorneys 
of  the  said  H.  Shuttleworth ;  which  award  is  as  follows : 

AVhereas  (the  award  here  recited  the  submission,  and  proceeded  thus :) 
and  whereas  I,  the  said  arbitrator,  took  upon  myself  the  burden  of  the  said 
referen^^e,  and  the  defendant  duly  paid  into  my  hands  the  said  sum  of  3500/., 
according  to  the  terms  of  the  said  order ;  and  whereas  I  have  duly  enlarged 
the  time  for  making  my  award  or  awards  until  the  fourth  day  of  next  Hilary 
term ;  and  whereas  I  the  said  arbitrator,  having  heard,  examined,  and  duly 
weighed  and  considered  the  allegations,  statements,  vouchers,  deeds,  papers, 
writings,  books,  proofs,  and  witnesses  produced  before  me  by  the  said  par- 
ties respectively,  do  make  and  publish  this  my  award  of  and  concerning  the 
taid  cause,  matters,  and  premises  so  referred  to  me  as  aforesaid  as  follows : 
— I  do  order,  award,  and  adjudge  tliat  the  plaintiff  is  entitled  to  recover, 
and  to  have  a  verdict  entered  for  him,  on  the  several  issues  joined  in  the 
said  cause.  And  I  do  find,  order,  adjudge,  and  determine  that  the  plaintiff 
hath  sustained  damages  by  reason  of  the  premises  in  the  said  cause  men- 
tioned, and  also  of  the  several  other  matters  in  difference  and  dispute 
between  the  said  parties  also  referred  to  and  submitted  to  me  to  the  amount 
of  6067/.  And  I  do  think  fit,  and  further  order,  and  determine,  that  the 
said  sum  of  3500/.  so  deposited  with  me  as  aforesaid,  shall  be  paid  to  the 
said  plaintiff  on  account  of  the  said  damages  so  found  due  to  him  as  afore- 
said. And  I  do  further  award,  order,  and  determine  that  the  defendant 
^gjl  shall  •pay  to  the  plaintiff  on  the  21st  day  of  January  next,  between 
-I  the  hours  of  one  and  two  o'clock  in  the  afternoon  at  the  hall  6f  the 
Law  Institution,  in  Chancery  Lane,  London,  the  sum  of  2567/.,  being  the 
balance  of  such  damages  so  found  due  to  him  as  aforesaid.  And  I  do  fur- 
ther award,  order,  and  direct  that  the  defendant  shall  pay  to  the  plaintiff, 
all  the  plaintiff's  costs  of  and  incidental  to  the  said  reference,  to  be  taxed 
by  the  proper  officer ;  and  also  the  costs  and  charges  of  me  the  said  arbi- 
trator, and  of  this  my  award ;  and  I  do  also  award  and  determine  that  the 
defendant  do  bear  and  pay  all  his  own  costs  of,  and  occasioned  by,  the  said 
reference  and  award.  And  I  do  further  award,  order,  and  direct  diat  upon 
payment  of  the  damages,  costs,  and  charges  to  the  plaintiff,  he  the  plaintiff 
do  forthwith,  and  when  thereunto  required  at  the  costs  of  the  defendant, 
execute  and  make  unto  the  defendant  a  good  and  sufficient  assignment, 
conveyance,  and  transfer,  fi«e  fi-om  encumbrances,  of  all  his  the  plaintiff's 
right,  title,  benefit,  proper^,  and  interest  of  and  in  the  pin-patent  machinery, 
utensils,  and  implements  of  trade,  stock,  books,  debts,  securities,  fixtures, 
and  all  other  matters,  and  things  relating  thereto,  together  with  the  said 
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business  of  pin  and  machine  manufactures ;  and  also  of  and  in  the  lease  of 
Lightpool  Mills,  and  all  the  benefit  thereof  for  the  remainder  of  the  tenn; 
and  also  of  and  in  the  house,  warehouses,  and  hereditaments  in  King  Street, 
Cheapside,  Liondon ;  together  with  the  stock,  furniture,  and  fixtures,  and 
every  other  matter  and  thing  in  and  about  the  same  premises,  and  also  of 
and  in  the  lease  the  Priory  in/Woodchester,  in  the  county  of  Gloucester, 
and  the  coach-houses,  stables,  outbuildings,  gardens,  orchards,  closes,  and 
hereditaments  thereto  adjoining ;  and  also  of  and  in  the  lease  or  an  agree- 
ment for  a  lease  of  a  certain  cottage,  &c.,  near  to  the  said  Priory,  and 
recently  taken  by  the  plaintiff  of  Thomas  *Lediard,  together  with  all  r^^j^ 
the  fixtures,  furniture,  household  goods,  plate,  linen,  china,  trees,  ^ 
shrubs,  and  every  property,  matter  or  thing;  belonging  or  appertaining 
thereto,  or  being  m  and  about  the  same,  and  every  part  thereof,  with  all 
the  privileges  and  advantages  thereto,  according  to  the  terms  of  die  agree- 
ment made  between  the  said  parties  on  the  18th  day  of  December,  1838. 
And  upon  payment  of  all  such  damages,  sum  and  sums  of  money,  and  of 
all  and  singular  the  costs,  charges,  and  expenses  as  aforesaid ;  I  do  further 
award,  determine,  and  direct,  that  the  said  plaintiff  shall  on  request,  and  at 
the  expense,  costs,  and  charges  of  the  defendant,  make  and  execute  a  good 
and  perfect  release  to  the  defendant  of  and  from  an  annuity  of  3002.,  agreed 
to  be  secured  by  the  defendant  to  the  plaintiff  for  his  life  by  the  said  agree- 
ment, but  whicn  has  not  been  done,  and  also  all  arrears  of  the  said  annuity, 
and  all  claims  and  demands  in  respect  thereof,  so  as  perfectly  and  effectually 
to  extinguish  and  put  an  end  to  the  same,  and  all  arrears  thereof;  and  also 
a  full  and  effectual  release  of  and  from  all  other  claims  and  demands  what- 
soever up  to  the  date  of  the  said  order  of  reference.  And  I  do  further  award, 
determine,  and  direct  that  the  private  ledger  of  and  regarding  the  partnership 
affairs  of  the  said  parties,  produced  before  me  and  now  in  my  possession,  is 
the  property  of,  and  shall  be  delivered  and  belong  to,  the  defendant  on  his 
delivering  over  a  copy  of  such  ledger  now  in  his  possession  to  the  plaintiff 
in  exchange  for  such  original  ledger.  And  I  do  also  award  and  deteimine 
that  the  plans  or  drawings  of  certain  machinery  made  by  the  plaintiff  pro- 
duced before  me,  and  now  in  my  possession,  are  and  of  right  belong  to  him, 
the  plaintiff  as  his  own  property,  and  shall  be  delivered  to,  and  held  by  him 
accordingly.  And  I  further  award  and  determine  that  upon  the  several  sub- 
ject matters  in  difference  referred  •and  submitted  to  me,  the  defend-  p^^Q 
ant  hath  not  any  legal  or  equitable  claim  or  demand  whatsoever  upon  *- 
or  against  the  plaintiff,  nor  hath  the  plaintiff  any  other  legal  or  equitable 
claim  upon  or  against  the  defendant,  save  as  appears  by  this  my  award. 
And,  lastly,  I  do  award  and  direct  that  the  defendant  shall,  when  tiiereunto 
requested  by,  and  at  the  costs  and  charges  of  the  plaintiff,  make  and  execute 
to  him  a  full  and  effectual  release  of  all  claims  and  demands  whatsoever  up 
to  the  date  of  the  said  order  of  reference. 

On  the  19th  December,  1839,  the  fiat,  which  had  been  bespoken  the  day 
before,  was  issued. 

Under  this  fiat  the  said  Henry  Shntdeworth  was  adjudged  a  bankrupt  upon 
the  before-mentioned  act  of  bankruptcy,  and  the  defendants  have  been  duly 
chosen  assignees  under  it. 

On  the  13th  January,  1840,  the  order  of  nisi  prius  was  made  a  rule  ci 
court. 

No  judgment  has  been  signed,  nor  have  the  costs  in  the  action  so  referred 
been  taxed. 

On  the  2d  February,  1840,  the  said  D.  F.  Tayler  died  intestate. 
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Letters  of  administration  have  been  since  duly  giranted  to  the  plaintiff  £. 
Tayler. 

On  the  6th  March,  1840,  an  action  was  commenced  by  the  plaintiff  £. 
Tayler  against  the  arbitrator,  to  recover  the  said  sum  of  3500/. 

The  said  sum  of  3500/.  being  also  claimed  by  the  defendants,  as  as^ 
signees  of  Henry  Shutdeworth,  the  arbitrator  applied  to  Tindal,  C.  J., 
under  the  interpleader  act,  1  &  2  W.  4,  c.  58,  who,  upon  hearing  the  attor- 
neys or  agents  on  both  sides,  did  order  that  the  arbitrator  and  stakeholder, 
after  deducting  the  costs  to  which  he  had  been  put,  to  be  taxed  by  the  mas- 
•641  ^^^  should  pay  the  •residue  into  court,  and  thereupon  be  discharged ; 
^  such  costs  to  be  ultimately  paid  by  the  unsuccessful  party;  and 
he  did  further  order,  that  an  issue  should  be  tried  as  to  the  property  in  the 
money ;  in  which  issue  the  plaintiff  in  the  action  was  to  be  plaintiff,  and  the 
assignees  defendants,  unless  the  parties  agreed  to  state  the  &cts  in  a  special 
case.  All  questions  as  to  costs  to  be  reserved.  The  money,  after  being 
paid  into  court,  to  be  invested  in  exchequer  bills  by  the  consent  of  the  par- 
ties. The  residue  of  the  said  sum  of  3500/.,  after  deducting  the  costs  of  the 
said  action,  has  been  paid  into  court  and  invested  in  pursuance  of  the  said 
order. 

There  being  no  fects  in  dispute,  the  plaintiff,  E.  Tayler,  and  the  defend- 
ants, the  assignees,  have  stated  this  case  accordingly ;  and  they  a^ee  that  a 
judgment  shall  be  entered  for  the  plaintiff  or  defendants  immediately  after 
the  decision  of  the  court ;  and  the  money  invested  paid  as  the  court  may 
think  proper. 

The  questions  for  the  opinion  of  the  court  are. 

First,  whether  under  the  circumstances  above  stated,  the  plaintiff,  as  ad- 
ministrator, is  entided  to  the  said  sum  of  money  so  awarded  to  the  said  D. 
F.  Tayler  as  aforesaid. 

Secondly,  whether  the  defendants,  as  assignees  of  H.  Shuttleworth,  are  en- 
titled to  the  said  sum  under  and  by  virtue  of  the  said  fiat  in  bankruptcy  so 
issued  against  H.  Shuttleworth. 

Channelly  Serjt.,  (with  whom  was  FT.  J,  Alexcmder^)  for  the  plaintiff. 
Upon  the  deposit  of  the  3500/.,  Fisher  became  a  stakeholder  as  well  as 
arbitrator.  That  sum  was  received,  not  to  the  use  of  the  person  by  whom 
it  was  placed  in  the  hands  of  the  arbitrator,  but  to  the  use  of  the  party  who, 
by  the  result  of  the  award,  should  be  declared  to  be  the  party  entitled  to  it 
^-,  The  depositing  of  money  with  an  arbitrator  for  the  purpose  of  beinff 
-I  •dealt  with  as  the  award  shall  direct,  is  analogous  to  the  payment  of 
money  into  court  by  the  defendant  in  an  action,  whicn,  being  a  payment  by 
compulsion  of  law,  cannot  be  recovered  back  by  the  assignees,  upon  the 
bankruptcy  of  the  defendant ;  Reynolds  v.  Wedd^  4  New  Cases,  694,  (33  £. 
C.  L.  R.  498,)  6  Scott,  695,  6  Dowl.  P.  C.  728.  There,  the  money  was 
paid  into  court  after  the  act  of  bankruptcy.  Here,  before  any  act  of  bank- 
ruptcy is  committed.  In  Belcher  v.  MUh^  5  Tyrwh.  715,  2  Cro.  M.  &  R. 
150,  which  may,  perhaps,  be  relied  on  for  the  defendant,  the  attorney,  who 
held  the  money,  was  not  a  stakeholder,  and  had  contracted  no  obligation  to 
pay.  In  Ferral  v.  Alexander^  1  Dowl.  P.  C.  132,  the  plaintiff  was  not  in- 
terested in  the  ftind  at  the  time  of  the  bankruptcy. 

Mmningj  Seijt.,  (with  whom  was  Whateley^)  contra.  The  defendants  are 
entitled  to  judgment  on  three  grounds : 

First,  the  original  contract  was,  to  abstain  from  carrying  on  a  particular 
trade  without  limitation  in  point  of  time  or  place.  Upon  the  view  which 
the  courts  have  taken  of  public  policy,  this  is  a  contract  in  illegal  restraint 
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of  trade,  and  is  theref<fte  void.  The  diflerent  consideratioiis  upon  which 
the  defendant's  promise  is  founded  are  so  connected,  that  if  one  proves  bad, 
the  promise  must  fail  altogether.  The  ori^al  cause  of  action  &ihn£,  the 
order  of  reference  made  in  the  cause  is  void,  and  the  arbitrator  acts  vidiout 
authority,  and  his  award  is  a  nullity.  [Tindal,  C.  J.  Shutdewortfa  would 
have  had  no  right  to  complain  of  a  condition  by  which^e  alone  is  benefited. 
The  order  of  court  contains  a  submission  of  all  matters  in  difference  between 
the  parties.  The  arbitrator  may  have  founded  his  award  upon  a  distinct 
ground,  which  may  be  perfectly  legal.  The  ai^ument  put  forward  is,  in 
truth,  in  arrest  of  ^judgment  in  the  original  action ;  but  it  is  now  too  r»^ 
late  to  move  either  in  arrest  of  judgment,  or  to  set  aside  the  award.  ^ 
BosANQUET,  J.  Any  objection  to  the  original  contract  should  have  been 
pleaded.] 

Secondly,  the  arbitrator  and  the  parties  had  notice  of  the  act  of  bankruptcy 
before  the  award  was  made.  In  Tayler  v.  Shuttlewortk,  6  New  Cases,  277, 
(37  E.  C.  L.  R.  378,)  8  Scott,  565,  the  feet  of  notice  did  not  appear.  That 
deficiency  is  now  supplied.  By  2  &  3  Vict.  c.  29,  ^^  contracts,  dealings, 
and  transactions  by  and  with  any  bankrupt,  really  and  band  Jide  made  aind 
entered  into  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy,  provided  the  person 
dealing  with  the  banknipt  had  not,  at  the  time  of  such  contract,  dealing,  or 
transaction,  notice  of  an  act  of  bankruptcy."  Here,  the  person  dealing  with 
the  bankrupt  had  such  notice,  lliis  case  is,  therefore,  not  within  the  pro- 
tection of  diat  statute,  even  supposing  awards  to  fall  within  the  description 
of  "transactions  with  the  bankrupt." 

Before  the  passing  of  that  statute  it  was  a  question  whether  a  submission 
to  arbitration  was  revoked  by  bankruptcy.  In  Marsh  v.  Woodj  Lord  Tiar- 
TERDEN  said,  that  it  was  not  necessary  in  that  case  to  decide  whether  bank- 
ruptcy in  general  revokes  the  submission.  [Tindal,  C.  J.  There  the  fiat 
was  before  the  making  of  the  award.]  The  case  not  being  within  2  &  3 
Vict.  c.  29,  the  period  of  the  fiat  is  not  material.  This  being  a  revocation, 
not  by  the  act  of  a  party  to  the  reference,  but  by  operation  of  law,  is  not 
aflfected  by  3  &  4  W.  4,  c.  42,  s.  39,  which  takes  away  the  power  of 
revoking  a  submission  to  arbitration.  [Maule,  J.  In  Marsh  v.  Woody  9 
B.  &  C.  659,  (17  E.  C.  L.  R.  468,)  4  Mann.  &  Rvl.  504,  if  the  partp, 
instead  of  committing  an  act  of  bankruptcy,  had  sold  the  ships,  the  pa> 
chaser  would  have  had  a  good  tide  a^inst  the  assignees ;  because  the 
*ships  were  not,  as  this  350^/.  was,  in  the  hands  of  the  arbitrator,  r^^ 
Here,  the  money  is  in  the  hands  of  the  arbitrator  as  a  stakeholder ;  *- 
and  an  authority  coupled  with  an  interest  is  not  revocable.  The  banknipt 
could  not,  by  selling  his  interest  in  the  3500/.,  have  divested  the  money 
out  of  the  arbitrator.]  There  was  at  least  a  contingent  debt  to  the  bankrupt 
[TiKDAL,  C.  J.  By  disposing  of  the  money  in  the  hands  of  the  arbitrator, 
the  bankrupt  might  be  selling  the  inchoate  rights  of  third  parties.  In  the 
case  of  a  wager  upon  a  race,  can  the  bankruptcy  of  one  of  the  parties  give 
to  his  assignees  a  right  to  recover  from  a  stakeholder  a  sum  deposited  with 
him  to  abide  the  event  ?]  Unless  a  submission  be  binding  on  both  parties, 
it  binds  neither;  Ferrer  v.  Oven,  7  B.  &  C.  427,  (14  E.  C.  L.  R.  71,)  1 
Mann.  &  Ryl.  222.  In  the  case  of  bankniptcy  arising  after  submissiQip, 
the  whole  of  the  bankrupt's  property  is  taken  from  him  and  vested  in  his 
assignees.  The  assignees  and  the  creditors  of  the  bankrupt  are  clearly  not 
bound  by  the  submission.  The  bankruptcy,  therefore,  creates  such  a  total 
change  in  the  position  of  the  parties  that  the  submission  becomes  void.    A 
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submission  after  a  secret  act  of  bankruptcy  is  void ;  Andrews  v.  Palmer^ 
4  B.  &  Aid.  250,  (6  E.  C.  L.  R.  417 ;)  Dodd  v.  Herring,  1  Russel  &  Mylne, 
153 ;  and  it  is  submitted  that  bankruptcy  occurring  before  the  award  puts 
an  end  to  the  submission  on  the  part  of  the  bankrupt,  the  liabiUty  of  whose 
person  and  estate  formed  the  consideration  for  entering  into  the  ^bmission 
on  the  part  of  the  plaintiff.  If  the  submission  become  void  as  to  either 
party,  it  is  void  as  to  both ;  DiUey  v.  Po/Aitf ,  2  Stra.  923 ;  Ferrer  v.  Ouen. 
Thirdly^  the  award  directs,  that  upon  payment  of  the  damages,  costs,  and 
charges  to  the  plaintiff,  certain  property  shall  be  conveyed  by  hun  to  Shut- 
tleworth.  The  payment  of  the  damages  and  costs  is  made  a  condition 
•681  *pr®cedent  to  the  right  to  demand  a  conveyance.  The  arbitrator 
-'  not  having  assessed  any  damages,  no  costs  can  be  taxed  in  the 
cause,  [TiNDAL,  C.  J.  Upon  a  breach  of  contract  the  plaintiff  is  entitled 
to  nominal  damages.  If  you  pay  all  the  costs  which  can  be  taxed,  it  is 
sufficient.  It  is  ungracious  on  your  part  to  complain  that  you  have  not 
more  costs  to  pay.]  The  defendants  do  not  complain  that  they  are  not 
required  to  pay  the  costs  of  the  action.  Their  difficulty  is,  that  the  omission 
to  award  the  costs  of  the  action,  deprives  them  of  their  remedy  for  obtaining 
the  conveyance  of  property  which,  it  is  evident,  the  arbitrator  considered 
they  ought  to  have.  Nominal  damages  entitle  a  plaintiff,  under  the  statute 
of  Gloucester,  to  costs  just  as  much  as  substantial  damages ;  but  when  theie 
is  no  assessment  of  damages  at  all,  no  costs  can  be  awarded;  and  the 
plaintiff,  by  the  terms  of  the  award,  is  not  bound  to  convey  until  the 
costs  are  taxed.  The  award  is  void  for  uncertainty.  Seccornie  v.  BMj 
6  M.  &  W.  129. 

Channellj  Seijt.,  in  reply,  was  directed  to  confine  himself  to  the  last  point. 
When  the  case  was  before  the  court  on  a  former  occasion  tiie  same  objec- 
tion was  in  substance  taken ;  and  it  was  attempted  to  be  supported  by  the 
case  o{  Marten  or  Mortin  v.  Burge,  4  A.  &  £.  973,  6  N.  &  M.  201,  which, 
however,  the  court  distinguished  from  the  case  before  them.  The  arbitrator 
is  not  to  enter  a  verdict,  but  he  is  to  settle  the  cause.  The  co.<ts  will  be 
taxed  upon  the  rule  of  court. 

The  arbitrator  was  also  a  stakeholder.  He  held  the  money  deposited  * 
with  him  under  an  authority  coupled  with  an  interest.  His  authority  was 
therefore  not  revocable.  [Maule,  J.  If  the  act  of  bankruptcy  operates  as 
a  revocation  of  the  authority,  it  is  a  revocation  by  the  act  of  the  bankrupt.  1 
m^q-t  But  even  in  an  ordinary  case  of  ^submission  to  arbitration,  it  is  settled 
J  that  the  bankruptcy  of  one  of  the  parties  is  no  revocation  of  the  sub- 
mission ;  Andrews  v.  Palmer,  4  B.  &  Aid.  250,  (6  E.  C.  L.  R.  417 ;)  Has- 
well  V.  Thorogood,  7  B.  &  C.  705,  (14  E.  C.  L.  R.  111.) 

TiNDAL,  C.  J.  It  seems  to  me  that,  without  reference  to  the  two  cases 
irhich  have  been  last  cited,  the  arbitrator  in  the  present  case  stood  in  such 
a  peculiar  situation,  that  the  bankruptcy  of  one  of  the  parties  could  not  ope- 
rate as  a  revocation  of  his  authority.  Fisher  was  not  simply  an  arbitrator ; 
he  was  a  depositary  and  stakeholder.  Instead  of  being  benefited,  Taylor 
would  have  been  placed  in  a  worse  situation  by  the  depositing  of  the  3500/., 
if  the  authority  of  Fisher  had  been  revoked  by  the  bankniptcy.  I  think 
that,  with  respect  to  this  sum,  Fisher  had  not  merely  authority  to  decide  the 
dispute  between  the  parties  to  the  submission,  but  diat  he  had  an  authoritv 
.  coupled  with  an  interest,  (a) 

BosANQiTET,  J.   I  am  of  the  same  opinion.     The  3500/.  was  paid  to 
Fisher  as  a  stakeholder ;  and,  as  arbitrator  and  stakeholder,  he  had  an  au« 
(a)  And  see  Bromlty  ▼.  Holland,  7  Ves.  3,  28. 
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thority  coupled  with  an  interest.  Besides  which,  Andrews  v.  Palmer  seems 
to  me  to  be  an  authority  for  holding  that  bankruptcy  is  no  revocation  of  a 
submission  by  order  of  nisi  prius. 

CoLTMAN,  J.  No  interest  would  pass  to  the  assignees  beyond  the  interest 
which  Shuttleworth  had  at  the  time  of  the  bankruptcy.  Shutdeworth's  in- 
terest was  —  the  possibility  of  becoming  entitled  to  the  sum  by  an  award 
made  in  his  favour.  Until  the  making  of  an  award  the  3500/.  was  to 
remain  in  the  hands  of  Fisher,  who  was  bound  to  proceed  to.  determine 
to  which  party  the  fund  *belonged.  It  is  not  necessary  to  decide  r»r  a 
whether  bankruptcy  is  or  is  not,  under  ordinary  circumstances,  a  re-  »■  ' 
vocation  of  a  submission  to  arbitration.  I  find  no  authority  which  says  that 
it  shall  have  that  effect ;  and  there  are  some  cases  in  which  the  contrary 
seems  to  have  been  held.  Upon  that  point,  however,  I  express  no  opinion, 
it  being  sufficient  for  the  decision  of  the  present  case  that  the  3500/.  having 
been  deposited  with  Fisher  for  a  specific  purpose,  the  assignees  would  not 
be  entitled  to  receive  it  until  the  arbitrator  had  decided  in  favour  of  the 
bankrupt's  claim. 

Maule,  J.  I  am  of  opinion  that  there  has  been  here  no  revocation.  As 
soon  as  the  3500/.  was  received  by  Fisher,  it  ceased  to  be  the  money  of  the 
bankrupt,  (a)  It  may  be  considered  as  a  deposit  made  by  both  parties ;  for 
though  the  plaintiff  did  not  absolutely  place  money  in  the  hands  of  Fisher, 
he  gave  a  valuable  consideration  for  the  3500/.  being  so  deposited  in  re- 
linquishing his  right  to  lake  out  execution  on  the  warrant  of  attorney.  Each 
party  had  an  interest  in  the  fund,  dependent  upon  the  contingencies  of  an 
award  being  made  wholly  or  partially  in  his  favour.  Such  contingent  in- 
terest was  ail  that  Shuttleworth  had  in  this  fund  at  the  time  of  his  bankrupt- 
cy, and  that  interest  only  passed  to  his  assignees. 

Judgment  for  the  plaintiff. 

(a)  It  would  seem,  that  independently  of  the  special  circumstances  attending  the  de- 
posit, ihe  property  of  Shuttleworth  in  the  3500/.  would  be  destroyed  upon  the  sum  being 
placed  in  the  hands  of  Fisher  for  any  purpose,  unless  the  money  were  in  sealed  bags,  or 
the  like.  Upon  what  is  called  a  deposit  of  money,  even  when  made  generally,  the  pro- 
perty in  the  coin,  &c.  delivered  vests  in  the  so-called  depositary,  who  thereby  con- 
tracts a  debt,  or  forms  some  other  engagement  with  the  so-called  depositor,  according  to 
the  terms  under  which  the  so-called  deposit  is  made. 


•HINE  V.  REYNOLDS,  Clerk.  [11 

The  municipal  corporation  act,  5  &  6  W.  4,  c.  76,  s.  189,  enacts  that  where  any  body 
corporate  is  seised,  in  its  corporate  capacity,  of  any  manors,  lands,  tenements,  or  here- 
ditaments whereunto  any  advowson,  or  right  of  nomination  or  presentation  to  anj 
benefice  or  ecclesiastical  preferment  is  appendant  or  appurtenant,  or  of  any  advov- 
son  in  gross,  or  has  any  right  or  title  to  nominate  or  present  to  any  benefice  or  eccle- 
siastical preferment,  every  such  advowson  and  every  such  right  of  nomination  and 
presentation  shall  be  sold  as  the  ecclesiastical  commissioners  may  direct;  with  a 
proviso,  "  that  in  any  case  of  vacancy  arising  before  any  such  sale  shall  have  taken 
place  and  been  completed,  such  vacancy  shall  be  supplied  by  the  presentation  or 
nomination  of  the  bishop  or  ordinary  of  the  diocese  in  which  such  benefice  or  eccle- 
siastical preferment  is  situated." 

The  1  &  2  Vict.  c.  81,  s.  1,  aAer  reciting  the  above  clause,  and  also  reciting  that,  in  some 
instances,  the  manors,  lands,  Ac,  whereof  some  municipal  corporations  arc  seised, 
were  granted  to  them  with  an  obligation  to  nominate,  provide,  and  sustain  in  certain 
churches  or  chapels,  able  and  fit  priests,  curates,  preachers,  or  ministers  for  the  per- 
formance and  administration  of  ecclesiastical  duties  and  rites  therein,  and  for  the 
cure  of  the  souls  of  the  parishioners  and  inhabitants  of  the  parishes  or  places  there- 
unto belonging;  and  although  such  corporation  had  from  time  to  time  duly  nominated 
*nd  provided  such  priests,  &c.,  and  provided  stipends  for  their  sustenance,  and  had 
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either  provided  houses  for  their  residence  or  made  allowances  in  lieu  thereof,  yet  such 
stipends  and  allowances  had  not  been  fixed  or  assured  by  any  competent  authority, 
and  for  want  of  any  regular  endowment  or  augmentation  of  such  curacies,  they  had 
not  become  perpetual  cures  or  benefices  presentative,  and  the  curates  had  not  become 
bodies  politic  and  corporate  within  the  meaning  of  the  I  G.  1,  c.  10,  s..  4,  and  36  G.  3, 
c.  S3,  s.  3,  by  reason  whereof  doubts  had  arisen,  whether  the  right  of  nominating  mi- 
nisters to  such  churches  and  chapels  could  be  sold  under  the  provisions  of  the  5  &  6 
W.  4,  c.  76,  s.  139  ;  and  it  is  expedient  that  such  doubts  should  be  removed, — enacts 
that  every  right  of  nomination  of  every  such  priest,  curate,  preacher,  or  minister,  which 
at  the  time  of  the  passing  of  the  6  ds  6  W.  4,  c.  76,  was  vested  in  any  municipal  cor- 
poration, dcc^  shall  and  may  be  sold,  as  the  commissioners  may  direct,  and  shall  be- 
come vested  in  the  purchaser  thereof,  his  heirs  and  assigns ;  and  that  from  and  after 
such  sale  and  assurance  every  such  curacy,  preachership,  or  ministry,  shall  become 
a  benefice  preseniative  within  the  36  G.  3,  c.  83,  s.  3,  and  every  such  curate,  &c.,  a 
body  politic  and  corporate  within  the  meaning  of  the  1  G.  1,  c.  10,  s.  4,  ^.,  and  every 
such  purchaser,  his  heirs  and  assigns,  may  present  to  such  benefice,  from  time  to 
time,  when  the  same  shall  become  vacant,  &c. 

By  a  charter  of  the  6th  James  I.  the  tithes,  &c.  within  the  lordship  of  Bury  St  Edmunds, 
were  granted  (subject  to  a  then  existing  lease  thereof  for  forty  years)  to  the  alderman 
and  burgesses  of  that  town,  who  agreed,  after  the  expiration  of  the  said  lease,  to  pay 
SL  10*.  of  the  tithes  and  glebe  lands  yearly  to  the  curates  and  ministers  of  the  parish 
churches  of  St  Mary  and  St  James,  in  Bury  St  Edmunds  aforesaid.  By  another 
charter  of  the  12  James  I. — reciting  that  he  expected  the  alderman  and  burgesses  of 
Bury  aforesaid  would  provide  and  sustain  approved,  able,  and  fit  ministers  and  preach- 
ers of  the  Word,  and  other  ofiicers,  in  the  churches  aforesaid  necessary,  at  all  times  to 
come — the  king  granted  to  them  and  their  successors  the  whole  and  entire  rectories 
and  vicarages  of  Bury  St  Edmunds,  and  of  the  aforesaid  parish  churches,  and  the 
advowsons  and  donations,  free  dispositions,  and  rights  of  patronage  of  the  same 
churches,  and  all  manner  of  tithes,  dsc. 

The  corporation  made  no  endowment,  and  gave  no  fixed  stipend  to  the  ministers  of  either 
of  the  said  churches,  but  subsequently  to  the  year  1687  appointed  two  clergymen  to 
each  church,  the  one  called  a  preacher  or  lecturer,  and  the  other  a  curate  or  reader, 
the  former  being  paid  by  a  salary  from  the  corporation,  varying  from  lOOL  to  80^  a 
year;  and  the  latter,  since  the  year  1712,  deriving  his  only  remuneration  from  the 
surplice  fees  and  Easter  offerings. 

The  office  of  curate  or  reader  of  the  parish  of  St  James  having  become  vacant  before 
any  sale  had  been  effected  by  the  corporation : 

HeUi,  that  it  was  unnecessary  to  consider  whether  the  right  of  presentation  or  nomina- 
tion to  that  office  was  within  the  6  &  6  W.  4,  c.  76,  s.  13^,  inasmuch  as  it  clearly  fell 
within  the  provisions  of  the  1  &  2  Vict  c.  31 ;  and  that  the  necessary  consequence 
of  holding  it  to  be  within  the  Latter  statute,  was  to  bring  it  within  the  proviso  of  the 
139th  section  of  the  former  act;  and  consequently  that  such  right  of  presentation  or 
nomination  vested  in  the  bishop  of  the  diocese. 

Assumpsit,  for  money  had  and  received,  brought  to  try  whether  the  plain- 
tifTon  the  2d  of  July,  1839,  and  thence  until  the  commencement  of  the  ac- 
^^qi  ^^"»  ^^  •legally  entided  to  the  office  of  curate  or  reader  of  the 
J  parish  church  of  St.  James,  Bury  St.  Edmunds,  in  the  county  of 
Suflblk ;  the  defendant  having  received  certain  sums  of  money,  between 
those  periods,  in  right  of  the  said  office. 

Plea :  non  assumpsit. 

By  a  judge's  order,  the  facts  of  the  case  were  stated  for  the  opinion  of  the 
court  pursuant  to  the  3  &  4  W.  4,  c.  42,  s.  25,  as  follows : — 

The  borough  of  St.  Edmunds,  in  the  county  of  Suffijlk,  is  an  ancient  bo- 
rough) and  was  incorporated  by  charter  of  King  James  the  First,  bearing 
date  the  3d  of  April,  1606,  by  the  name  of  "  The  alderman  and  burgesses 
of  Bury  St.  Edmunds,  in  the  county  of  Suffolk."  The  said  borough  con- 
sists of  two  parishes,  the  parish  of  St.  Mary,  and  the  parish  of  St.  James ; 
^Tf'yy  and  there  is  now,  and  has  *been  since  the  dissolution  of  the  monaste- 
-I     ries,  one  church  in  each  parish,  and  no  more. 

King  James  the  First  by  his  letters  patent  or  charter,  dated  the  1st  of  July, 
1608,   and  in  the  sixth  year  of  his  reign,  did  (amongst  other  things)  givp 
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and  grant  (subject  to  a  lease  for  forty  years  therein  mentioned  to  have  been 
made  by  the  king  to  Sir  Robert  Drury,  Knt.)  to  the  alderman  and  burgesses 
of  Bury  St.  Edmunds,  all  manner  of  tithes  and  com,  herbage,  milk,  wool, 
lambs,  calves,  fowls,  and  fruits,  coming,  growing,  and  renewing  within  the 
lordship  of  Bury  St.  Edmunds  aforesaid,  and  the  precincts  of  the  same  lord- 
ship of  Bury  aforesaid  ;  and  all  other  tithes,  profits,  and  commodities  what- 
soever, coming,  growing,  and  renewing  in  the  same  lordship,  and  in  the 
precincts  of  the  same  lordship,  to  the  late  monastery  of  Bury  St.  Edmunds 
aforesaid,  then  dissolved,  in  times  past  belonging  and  appertaining,  and 
which,  late,  by  the  almoners  of  the  same  late  monastery,  any  time  before  the 
dissolution  of  the  same,  were  yearly  gathered  ;  and  also  all  tne  bams,  houses, 
and  buildings  in  Bury  aforesaid,  called  the  Almoners'  Bams,  with  their  ap- 
purtenances whatsoever,  and  all  the  king's  houses,  lands,  glebes,  meadows, 
feedings  and  pastures,  woods,  rents  and  reversions,  with  their  appurtenances, 
situate  and  being  in  Bury  St.  Edmunds  aforesaid,  to  the  said  late  monastery 
of  Bury  St.  Edmunds,  formerly  belonging  or  appertaining,  or  parcel  of  the 
lands  and  possessions  thereof  formerly  being ;  and  also  all  the  markets  and 
fairs,  cottages,  stalls  and  stallages,  and  the  tolls  and  courts  therein  men- 
tioned, and  generally  all  tithes  of  sheaf-com  grain,  and  hay,  wool,  flax, 
hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as  well  great  as  small, 
and  all  oblations  and  obventions,  coming,  growing,  or  renewmg  within  the 
borough,  town-fields,  and  hamlet  of  Bury  St.  Edmunds  aforesaid,  and  the 
tithable  places  thereof,  except,  nevertheless,  all  advowsons  of  churches 
*and  chapels  whatsoever,  to  the  said  lordship  and  the  rest  of  the  r»«^ 
premises  belonging;  and  also  except  all  private  tithes,  oblations,  ^ 
obventions,  and  mortuaries  yearly  coming  and  growing  in  Bury  aforesaid, 
which  by  the  late  sexton  of  the  said  late  monastery  had  been  commonly  had, 
collected,  and  taken  ;  to  hold  the  same  to  the  aforesaid  alderman  and  bur- 
gesses, and  their  successors  of  the  king,  his  heirs  and  successors,  as  of  the 
manor  of  East  Greenwich,  in  the  county  of  Kent,  by  fealty  only,  in  free  and 
common  socage,  and  not  in  capite(fl)  or  by  knight's  service,  rendering 
yearly  to  the  king,  his  heirs,  and  successors  for  the  tithes,  and  for  the  mes- 
suages called  Almoners'  Bams  and  lands  thereto  belonging,  28/.  3s.  4d,y 
and  for  the  markets  and  fairs,  cottages,  stalls  and  stallages,  and  tolls  and 
emoluments  of  fairs,  and  markets  and  courts,  8/.  10s.  by  equal  half-yearly 
portions.  And  in  and  by  the  said  letters  patent,  the  said  alderman  and 
burgesses  did  agree  and  grant  with  and  to  the  king,  his  heirs  and  succes- 
sors, (amongst  other  things,)  that  they  the  said  alderman,  &c.,  afler  the 
expiration  of  the  said  lease,  would  pay  8/.  10s.  of  the  said  tithes  and  glebe 
lands,  yearly  to  the  use  of  the  curates  and  ministers  of  the  said  parish 
churches  in  Bury  St.  Edmunds  aforesaid,  for  and  towards  their  stipend  and 
salary,  by  equal  portions,  and  thereof  would  acquit,  exonerate,  and  save 
harmless  the  king,  and  his  heirs  and  successors  forever,  and  also  that  they 
the  said  alderman,  &c.,  after  the  expiration  of  the  said  lease,  would,  from 
time  to  time,  repair,  sustain,  and  amend  the  chancels  of  the  said  churches, 
and  thereof  would  acquit  the  king,  his  heirs  and  successors. 

King  James  the  First,  by  his  charter  or  letters  patent  dated  17th  of  Sep- 
tember, 1614,  and  in  the  twelfUi  year  of  his  reign,  af^er  reciting  therein 
(amongst  other  things)  *the  said  letters  patent  or  charter  last  above-     tm 
mentioned,  and  that  the  said  alderman  and  burgesses  had  besought     ^ 
the  king  to  extend  and  augment  the  franchises  and  grants  therein  expressed 

(a)  8ed  vide  Madox.  Baron.  Anglic.  161 ;  Meriet's  Can,  Testa  de  Nevill,  163  a;  8e 
fiens  ad  Legem,  257,  (/.) 
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and  contained,  for  (amongst  other  purposes)  the  necessary  sustentadon  of 
^he  priests  or  ministers  of  the  churches  in  the  parishes  of  St.  Mary  and  St. 
James  aforesaid,  serving  God  there,  and  ministering  of  the  sacraments  ahd 
other  divine  ri^ts  of  the  church,  to  be  administered  to  the  parishioners, 
they  having  cure  of  their  souls ;  and,  afler  reciting  that  the  tithes,  oblations, 
obventions,  and  mortuaries  so  as  aforesaid  excepted  by  his  majesty  in  his 
letters  patent  of  the  1st  of  July,  in  the  sixth  year  of  his  reign,  for  many 
years  then  last  elapsed  had  been  by  him  and  his  dear  sister  Elizabeth,  late 
queen  of  England,  and  his  antecessor,  given,  allowed,  or  appointed 
(amongst  other  things)  towards  the  necessary  sustentadon  of  the  curates  and 
ministers  of  the  Loixl  in  the  aforesaid  several  parish  churches,  St.  Mary  and 
St.  James ;  and  that  the  same  tithes,  &c.,  had  been  for  the  whole  of  such 
lime  by  the  curates  and  mini^rs  of  the  same  parish  churches  for  the  time 
being  respectively,  yearly,  and  from  time  to  time  hitherto  well  and  peace- 
ably had  and  received,  and  were  at  that  time  received  as  was  just;  and 
also  reciting  that  it  not  being  his  wish,  the  same  tithes,  &X!.,  to  the  aforesaid 
Godly  uses  ordained,  appointed,  and  properly  applicable,  nor  any  part  or 
parcel  thereof,  to  withdraw  or  diminish,  or  to  convert  or  dispose  of  to  any 
other  use ;  but,  considering  the  same  allowance  to  be  not  only  small  but 
scarcely  sufficient  for  the  sustentation  of  the  ministers  and  curates  in  the 
aforesaid  churches,  but  also  that  no  assurance  or  certainty  had  thitherto  been 
had  or  made  by  which  the  ministers  and  curates  of  the  aforesaid  several 
churches  for  the  time  being,  or  any  others  to  their  use,  could  have  had, 
received,  or  enjoyed  the  aforesaid  tithes,  &c.,  so  as  aforesaid  excepted,  no 
^^-|      longer  *than  during  the  good  pleasure  of  himself,  his  heirs,  and  suc- 

J  cessors,  which  his  majesty  considered  to  be  a  too  uncertain  and  little 
benefit ;  and  also  considering  that  he,  by  the  aforesaid  letters  patent  bearing 
date  the  aforesaid  1st  of  July  in  the  6th  year  of  his  reign  abovesaid,  had 
given  and  granted  to  the  aforesaid  alderman  and  burgesses  of  Bury  St.  Ed- 
munds, and  their  successors  forever,  in  fee  farm,  under  the  aforesaid  yearly 
rent  of  28/.  3s.  4d.  as  aforesaid,  the  aforesaid  reversion  and  reversions  of 
(amongst  other  things)  all  and  every  the  aforesaid  tithes  hereinbefore  and  in 
the  last-mentioned  charter  specified  (except  as  therein  is  excepted;)  and 
reciting  that  the  king  expected  that  the  alderman  and  burgesses  of  Bury  St. 
Edmunds  aforesaid,  from  time  to  time,  approved,  able,  and  fit  ministers,  and 
preachers  of  the  word  and  other  officers  in  the  churches  aforesaid,  necessaiy 
at  all  times  to  come,  from  and  after  that  the  aforesaid  tithes  and  other  the 
premises  thereinbefore  me^oned,  to  be  of  the  yeariy  value  of  281.  3s,  4d, 
should  come  to  their  hands  and  possession,  of  and  with  the  issues  and  rere- 
nues  of  the  same  tithes,  and  of  and  with  other  the  tithes,  oblations,  obv^i- 
tions,  gifts,  and  church-rights  by  him,  in  and  by  those  letters  patent  there- 
under given  and  granted  would  provide  and  sustain;  and  that  in  the 
meantime  the  same  alderman  and  burgesses,  and  their  successors,  and  other 
die  inhabitants  of  the  borough  aforesaid,  would  take  care  that  at  all  times 
thereafter  there  be  no  want  of  such  approved,  able,  and  iit  ministers  and 
preachers  of  the  word  and  other  officers  in  the  same  churches,  which  alto- 
^her  he,  the  said  king,  wished ;  therefore  his  said  majesty,  piously,  and  gra- 
ciously considering  and  weighing  the  causes  aforesaid,  and  willing  that  the 
aforesaid  churches  and  all  things  to  the  same  churches,  and  to  either  of 
Aem  belonging,  or  the  said  churches  or  either  of  them  an3rwise  concerning, 
«~-|     should,  at  all  times  thereafter,  have  firm  peace  and  ^certainty,  did 

1  by  the  said  charter  now  in  recital,  for  himself,  his  heirs,  and  suc- 
cessors, give  and  grant  to  the  aforesaid  alderman  and  burgesses  of  Bury  8t. 
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Edmunds,  and  their  successors,  the  whole  and  entire  rectory  and  rectories, 
vicarage  and  vicarages  of  Bury  St..  Edmunds  and  of  the  aforesaid  pajish 
churches  of  the  Blessed  Virgin  Mary  and  St.  James  the  Apostle,  and  eidier 
of  them  in  Bury  aforesaid,  with  their  rights,  members,  and  appurtenances 
to  the  aforesaid  then  late  monastery  of  Buiy  St.  Edmunds  aforesaid,  then 
dissolved,  formerly  belonging  or  appertaining,  and  parcel  of  the  possessions 
thereof  sometime  being,  and  the  advowsons,  donations,  free-dispositions,  and 
rights  of  patronage  of  the  same  churches,  and  of  either  of  them ;  and  all  and 
all  manner  of  tithes,  as  well  greater  as  the  lesser,  personal  and  predial, 
mixed  and  not  mixed,  of  whatsoever,  and  whatsoever  nature,  gender,  or 
kind,  and  all  and  all  manner  of  oblations,  obventions,  mortuaries,  fruits, 
profits,  and  other  rights,  dues,  and  church  emoluments  whatsoever  increas- 
mg,  renewing  y  happening,  and  coming,  and  i|hich  thereafter  should  happen 
to  increase,  come,  grow,  or  renew  within  the  town  of  Bury  St.  Edmunds 
aforesaid,  and  within  the  lordship  of  the  said  town,  and  within  the  parishes 
of  the  Blessed  Virgin  Mary  and  St.  James  the  Apostle  aforesaid,  and  in  either 
of  them,  and  withm  the  bounds,  metes,  limits,  circuits,  precincts,  and  places 
titfaeable  of  them,  and  every  or  either  of  them ;  and  also  the  aforesaid  two 
churches  or  consecrated  buildings  and  temples  conmionly  called  the  churches 
of  the  Blessed  Virgin  Mary  and  St.  James  the  Apostle,  m  Buiy  St.  Edmunds 
aforesaid,  together  with  the  chancels,  chapels,  sacristries,  vestries,  libraries, 
structures,  belfries,  bells,  lead,  iron,  stone,  wood,  timber,  books,  and  all 
other  edifices,  ornaments,  goods,  and  things  whatsoever,  to  the  aforesaid 
churches,  or  to  either  of  them,  in  any  manner  belonging  or  relating,  or  to 
the  same  *churches,  or  either  of  them,  annexed  or  as  a  part  or  parcel     r»„o 
of  the  same,  or  either  of  them,  had,  known,  accepted,  used,  or  been     ^ 
reputed :  To  hold  the  same,  with  their  rights,  members,  and  appurtenances, 
unto  the  aforesaid  alderman  and  burgesses  of  Bury  St.  Edmunds  in  the 
county  of  Suffolk,  and  their  successors,  for  the  sole  and  proper  use  and  be- 
hoof of  the  same  alderman  and  burgesses  of  Bury  St.  Edmunds  aforesaid,  in 
the  county  of  Suffolk,  and  their  successors  forever,  to  be  holden  of  him  the 
said  king,  his  heirs,  and  successors,  of  his  manor  of  East  Greenwich,  in  his 
county  of  Kent,  by  fealty  only,  in  free  and  common  socage :  And  his  said 
majesty  did  thereby  give  and  ^nt  to  the  said  alderman  and  bui^sses,  and 
their  successors,  the  said  rectories  and  other  the  premises  in  and  by  the  now 
reciting  charter  mentioned,  to  be  given  and  granted  with  their  rights,  mem- 
bers, and  appurtenances  as  fully,  freely,  whwly,  and  in  as  ample  a  manner 
and  form  as  John  Reeve,  the  then  late  abbot  i>f  the  said  monastery  then 
lately  dissolved,  or  any  other  his  predecessors,  aobots  of  the  said  monastery, 
or  any  sacrist  or  other  officer  or  minister  of  the  said  late  monastery,  had  held 
and  enjoyed  the  same,  and  as  fiiUy,  freely,  and  wholly,  and  in  as  ample  a 
manner  and  form  as  the  same  premises,  or  any  part  thereof  to  his  said  ma* 
jesty's  hands,  or  to  the  hands  of  any  of  his  progenitors  or  predecessors,  late 
kings  or  queens  of  England,  by  reason  or  pretext  of  any  dissolution,  grant, 
^irrender,  or  release  of  any  of  the  late  monks,  abbots,  or  priors,  or  by  rea- 
son or  pretext  of  any  act  or  acts  of  parliament,  or  by  reason  of  any  escheat 
or  any  other  lawful  manner,  right,  or  title  devolved,  or  ought  to  have  de- 
volved, and  then  were  or  ought  to  be,  saving  always,  and  forever  reserr- 
mg,  to  him,  his  heirs,  and  successors  the  fee-iarm  and  annual  rent  of  28/. 
3*.  4rf.,  in  and  by  his  said  letters  patent,  bearing  date  the  aforesaid  1st  day 
of  July,  in  *the  s^xth  year  of  his  reign  above-mentioned,  to  be  re-     rt^g 
served.  *^ 

The  two  charters  secondly  and  thirdly  above  mentioned  were  respectively 
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duly  accepted  by  the  then  alderman  and  burgesses  of  the  said  borough,  and 
the  same  have  been  ever  since  and  stiil  are  in  full  force,  so  far  as  regards  the 
grants  above  set  forth,  save  as  hereinafter  mentioned ;  and  by  vi'hie  thereof 
all  the  tithes  and  other  matters  therein  respectively  mentioned  to  have  been 
granted  to  the  said  alderman  and  burgesses  of  Bury  St.  Edmunds,  became 
vested  in  the  said  alderman  and  burgesses  and  their  successors  forever,  and 
\he  same,  save  as  hereinafter  mentioned,  are  now  vested  in  the  mayor,  alder- 
man, and  burgesses  of  the  said  borough  elected  under  and  by  virtue  of  the 
statute  5  &6W.  4,  c.  76. 

No  endowment  of  the  said  churches  of  St.  Mary  and  St.  James,  or 
either  of  them,  has  ever  been  made  by  the  corporation  of  the  said  borough. 
There  is  no  evidence  extant  relating  to  the  appointment  and  payment  of  the 
ministers  officiating  in  the  parish  churches  of  St.  Mary  and  St  James,  in  the 
said  borough,  of  an  earlier  date  than  1652,  the  books  and  records  of  the 
corporation  containing  the  minutes  of  the  proceedings  of  the  corporation 
previous  to  that  year,  and  from  which  such  evidence  (if  any)  might  have 
been  obtained,  having  been  lost  or  destroyed. 

From  1652  to  1687,  the  alderman  andf  burgesses  did,  from  time  to  time, 
sq)point  and  provide  the  ministers  necessary  for  the  performance  of  divine 
service  in  the  said  churches,  and  for  the  performance  of  the  occasional  duty 
arising  within  the  said  parishes  respectively;  and  there  generally  were, 
during  all  the  last-mentioned  period,  two  clergyman  appointed  to  each  of  the 
said  parishes,  that  is  to  say,  one  preacher  or  lecturer,  and  one  curate  or 
♦gQI  reader,  for  each  parish  ;  and  during  the  *same  period,  or  some  part 
J  thereof,  such  clergymen  were  respectively  paid  salaries  by  the  alder- 
man and  bui^esses  of  the  said  borough,  but  such  salaries  were  different 
in  different  instances.  During  some  parts  of  the  last-mentioned  period,  there 
were  not  any,  or  not  the  usual  number  of,  clergymen  appropriated  to  the  said 
parishes  or  one  of  them ;  but  the  corporation  procured,  as  they  were  best  able, 
clergymen  from  Cambridge  and  elsewhere  to  come  over  to  Bury  St.  Edmunds 
and  perform  the  duty  from  Sunday  'x;  Sunday  as  occasion  required,  and  paid 
them  for  their  services  accordingly.  Diuing  all  the  period  last  mentioned, 
the  corporation  of  the  said  borough  exercised  the  above  right  of  appointment 
of  the  said  preachers  and  readers  without  the  control  or  interference  of  any 
other  person,  except  in  the  following  instance: — 

The  readership  of  the  parish  of  St.  Mary  having  become  vacant  by  the 
death  of  one  Pige^ott  towards  the  latter  end  of  the  year  1675,  or  beginning 
of  1676,  one  William  Stewkley,  an  orthodox  divine,  and  one  John  Bull, 
a  young  man  not  in  priest's  orders,  were  candidates  for  the  vacant  office ; 
and  a  general  hall  of  the  corporation  was  called  for  the  said  election  on  or 
about  the  2d  of  February,  1676,  when  the  alderman  arid  some  of  the  bur- 
gesses protested  against  the  election  of  the  said  J.  Bull  as  being  unqualified 
for  the  office,  but  upon  a  poll  being  taken,  the  said  John  Bull  had  a  majority 
of  one  vote  over  the  said  W.  Stewkley.  The  said  W.  Stewkley  was  never- 
theless recommended  to  the  bishop  of  the  diocese,  by  the  consent  of  the 
alderman  and  the  chief  of  the  corporation,  as  well  approved  for  the  said 
office ;  and  the  said  bishop  did  thereupon  license  him  to  serve  the  said  cure, 
and  also  gave  his  determination  that  the  said  J.  Bull  could  not  undertake 
such  an  office,  being  not  capable  by  qualification,  and  did  inhibit  him  the 
•gll  said  J.  Bull  from  giving  further  trouble  to  the  said  *W.  Stewkley 
■*  therein.  The  said  J.  Bull  and  his  party  in  the  corporation  not  having 
submitted  to  the  said  bishop's  determination,  and  having  ^ven  further  dis- 
turbance to  the  said  W.  Stewkley  and  the  corporation.  King  Charles  the 
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Second  sent  a  royal  message  to  the  corporation,  desiring  them  to  acquiesce 
in  the  choice  of  the  said  W.  Stewkley,  which  message  having  been  disre- 
garded by  some  of  the  said  corporation ,  the  said  King  Charles  sent  in  con- 
firmation thereof  a  royal  letter,  dated  the  8th  of  July,  1676,  reconmiending 
it  to  all  pardes  concerned,  that  for  the  peace  of  the  parish  and  the  said  cor- 
poration they  should  all  acquiesce  therein,  and  accept  the  said  W.  Stewkley 
for  reader  of  the  said  parish  church  according  to  the  determination  and  Ucense 
of  the  said  bishop,  without  any  further  trouble  or  opposition  thereunto. 

At  a  meeting  of  the  corporation  held  on  the  13th  of  July,  1676,  the  said 
royal  letter  of  King  Charles  the  Second  was  read,  and  it  was  thereupon 
unanimously  resolved  by  the  members  of  the  corporation  then  present,  that 
they  would  accept  and  receive  the  said  W.  Stewkley  for  reader  of  the  said 
parish,  according  to  the  tenor  of  the  said  letter,  and  acquiesce  in  the  deter- 
mination of  the  Bishop  of  Norwich  on  that  behalf.  At  the  same  meeting  it 
was  unanimously  resolved,  that  20/.  be  allowed  to  the  said  W.  Stewldej 
during  his  continuance  in  the  place  of  reader  for  the  said  parish,  as  the  last 
and  former  readers  there  had  had. 

During  the  said  period,  from  1652  to  1687,  there  is  only  one  instance  of 
the  corporation  having  dismissed  or  removed  any  clergyman  from  the  oflBces 
of  preacher  or  reader  of  either  of  the  said  parishes  of  St.  Mary  and  St 
James,  and  which  was  as  follows : — At  a  meeting  of  the  corporation  held 
on  the  3d  of  March,  1669,  it  was  resolved  (nem.  can. ;)  first,  that  upon  the 
representation  of  his  majesty's  pleasure,  made  known  at  this  meeting  to  the 
corporation  by  Mr.  Recorder,  touching  *Mr.  Meriton,  (who  at  that  time  r^Qo 
was  preacher  at  St.  James's  parish,)  he  was  no  longer  a  fit  person  to  be  *■ 
continued  minister  of  the  said  parish  of  St.  James,  in  the  said  borou^ ;  and, 
secondly,  that  the  corporation  should,  before  tb**  -^moval  of  the  said  Mr.  Meri- 
ton, and  before  they  choose  another  ministei  m  his  place,  acquaint  the  lord 
bishop  of  the  diocese  with  his  majesty's  pleasure,  (as  Mr.  Recorder  had  it  fitjm 
his  majesty's  own  mouth,)  and  with  the  votes  of  the  corporation  thereupon,  de- 
siring his  lordship's  concurrence  therein :  and  it  was  thereupon  ordered  by 
all  the  members  of  the  corporation  then  present,  that  Mr.  Recorder  be  de- 
sired to  acquaint  the  lord  bishop  with  his  majesty's  pleasure,  and  to  desire 
his  concurrence  therein. 

At  a  meeting  of  the  corporation  held  17th  of  March,  1669,  Mr.  William 
Lynge  was  elected  minister  of  the  parish  of  St.  James,  in  the  place  of  Mr. 
Meriton,  but  refused  to  undertake  the  office  except  until  the  following  AB- 
chaelmas ;  and  the  corporation  agreed  to  pay  him  at  the  rate  of  100/.  a  year. 

At  a  meeting  of  the  corporation  held  the  18th  of  August,  1670,  Mr.  Wil- 
liam Harbut  was  elected  preacher,  but  declined  the  ofiSce ;  and  at  a  meebog 
held  the  16th  of  October,  1670,  Mr.  Harbut's  refusal  being  then  made 
known,  it  was  resolved  by  the  corporation  that  the  members  should  procure 
a  preacher  in  rotation,  and  find  him  diet  for  the  day,  until  a  minister  shoold 
be  regularly  settled  ;  such  occasional  minister  to  have  20^.  each  Sunday. 

At  a  meeting  held  the  28th  of  January,  1670,  it  was  proposed  and  con- 
sented unto,  that  before  the  corporation  would  proceed  to  the  election  of  a 
minister  for  the  parish  of  St.  James,  all  those  members  who  had  not  in  their 
turns  provided  one  to  preach  upon  approbation  on  the  Lord's  day,  shoald, 
in  their  course,  provide ;  but  afterwards  a  letter  of  caution,  sent  fiom  Sir 
John  *Duncombe,  secretary  to  King  Charles  the  Second,  to  Mr.  Re-  r#g3 
corder,  concerning  this  election,  being  produced  and  publicly  read,  ^ 
it  was  agreed  that  the  recorder -should  be  desired  to  speak  with  Sir  John, 
desiring  him  that  he  would  be  pleased  to  be  satisfied  by  Dr.  Gunmngi 


83]  2  Manning  &  Granger.  503 

Bishop  of  Chichester,  touching  the  qualification  of  Mr.  EMwards,  who  for- 
merly had  preached  in  that  parish  church  upon  approbation ;  which  being 
done,  and  the  corporation  having  notice  of  the  result  thereof,  then  the  alder- 
man might,  when  he  pleased,  call  a  hall  and  proceed  to  an  election  of  a 
minister,  the  former  proposition  notwithstanding. 

At  a  meeting  held  4th  of  March,  1670,  the  said  Mr.  Edwards  was  elected 
preacher  of  the  said  parish  of  St.  James,  of  which  election  he  was  to  have 
notice ;  and  if  he  should  accept  thereof,  then  the  alderman,  principal  bur- 
gess and  burgesses  of  the  council  were  to  treat  with  him  upon  terms  touch- 
mg  his  labour,  and  what  salary  and  allowance  he  should  have  for  the  same. 

At  a  meeting  of  tiie  corporation  of  the  said  borough  held  on  the  21st  of 
February,  1687,  it  was  resolved  that  Mr.  Nicholas  Claggett,  the  minister  or 
preacher  of  St.  James's  parish,  Mr.  Stewkley,  curate  of  St.  Mary's  parish, 
and  Mr.  Bull,  curate  of  St.  James's  parish,  (out  of  the  great  respect  which 
was  borne  to  them,  not  only  by  the  said  corporation,  but  a]^o  by  the  inha* 
bitants  of  their  respective  parishes,  and  of  their  great  abilities  for  the  per^ 
formance  of  their  several  employments,)  should  be  continued  to  officiate  in 
their  respective  churches,  as  the  respective  ministers  and  curates  thereof, 
during  their  lives,  and  should  every  of  them  have  their  several  and  respec-* 
tive  Varies  agreed  and  settled  upon  them  for  their  respective  lives ;  and 
that  the  same  should  be  severally  granted  and  corroborated  to  them  under 
the  seal  of  the  corporation  for  their  uves  respectively,  they  performing  their 
*R/il  ^^^^i  places  in  their  respective  churches  according  as  they  had  *done 
-I  for  several  years  then  last  past ;  and  that,  in  pursuance  of  the  said 
resolution,  the  seal  should  be  set  by  the  then  mayor  to  the  several  instru- 
ments then  drawn  and  produced  to  the  said  corporation,  in  pursuance  of  the 
said  resolution,  for  the  several  ministers  and  curates  therein  concerned ;  and 
the  mayor  did  then  accordingly  seal  the  said  instruments. 

At  a  meeting  of  the  corporation  held  on  the  11th  of  October,  1695,  it 
was  ordered  {nem.  can.j)  that  unless  the  said  Mr.  Bull,  curate  of  the  parish 
of  St.  James,  did  settle  and  reside  within  the  said  borough,  at  or  before 
Christmas  then  next,  and  officiate  in  his  said  office,  he  should  be  discharged 
from  the  same ;  and  that  the  said  Mr.  Bull  from  Michaelmas  last  should  be 
allowed  from  the  corporation  at  the  rate  of  15/.  per  annum,  as  long  as  he 
should  continue  in  the  exercise  of  his  said  office  as  aforesaid.  No  steps  ap- 
pear to  have  been  taken  for  some  years  by  the  corporation  to  enforce  the 
last-mentioned  resolution  until  the  20th  of  September,  1700,  on  which  day, 
at  a  meeting  of  the  corporation  then  held,  it  was  ordered  by  the  alderman 
and  members  then  present  {nem,  con.)  that  the  bishop  of  the  diocese  should 
be  acquainted  that  the  said  corporation  intended  to  remove  the  readers  in 
each  parish  within  the  said  borough,  for  their  neglect,  and  that  such  their 
neglect  should  be  assigned  as  should  be  adjudged  requisite,  and  that  the 
answer  of  the  said  bishop  thereunto  should  be  imparted  to  the  said  corpora- 
tion at  their  next  meetmg.  It  does  not  appear,  from  the  corporation  books 
or  records,  whether  any  communication  was  made  to  the  bishop  in  pursu- 
ance of  the  last-mentioned  order  of  the  corporation,  or  whether  he  returned 
any  answer  thereunto.  At  a  meeting  held  on  the  21st  of  May,  1703,  the  said 
Mr.  Bull  was  removed  from  his  office  and  place  of  curate  or  reader  of  the 
said  parish  of  St.  James,  within  the  said  borough ;  and  at  the  same  meeting 
•851  ^^'  ^^^^  Blemell  •resigned,  in  the  usual  form,  his  office  of  reader 
-»  of  St.  Mary's  parish,  and  Mr.  Henry  Burrell,  jr.,  was  appointed  in 
his  stead.  ^ 

At  the  same  meeting  it  was  ordered  and  agreed,  that  the  curate  or  reader 
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to  be  chosen  for  the  said  parish  of  St.  James,  within  the  said  borough,  then 
vacant  by  the  removal  of  the  said  Mr.  John  Bull,  clerk,  should  be  chosen 
under  the  conditions,  agreements,  and  limitations  following,  yiz.,  that  he 
should  perform  the  said  office  without  any  salary  from  the  common  stock  of 
the  said  town,  or  payment  from  the  said  body ;  diat  he  should  read  the  coia- 
mon  prayer,  according  to  the  usage  of  the  church  of  England,  twice  upon 
four  days  in  every  week,  namely,  upon  Sunday,  Monday,  Tuesday,  and 
Wednesday,  within  the  said  pansh  church  pubhcly,  and  twice  upon  eveiy 
holiday ;  that  he  should  be  resident  within  the  said  borough  during  the  time 
he  should  continue  in  the  said  office ;  that  he  should  visit  the  sick ;  that  he 
should  attend  the  burials  of  the  dead  within  the  said  parish,  and  that  he 
should  perform  all  other  duties  incident  to  the  said  place.  And  at  the  same 
meeting,  Mr.  Nathaniel  Firth,  clerk,  was  elected  into  and  accepted  the  said 
office  upon  the  terms  just  mentioned. 

At  a  meeting  of  the  corporation,  held  on  the  19th  of  July,  1707,  Mr. 
Firth  resigned,  and  Mr.  James  Challis  was  elected  into  and  accepted  the 
said  office  of  curate  or  reader  of  St.  James's  parish  upon  the  same  terais. 

At  a  meeting  of  the  corporation,  held  on  the  4th  of  June,  1709,  the  said 
Mr.  Challis  resigned,  and  Mr.  John  Brinkley  was  appointed  curate  or  reader 
of  St.  James  parish,  upon  the  same  terms  that  Mr.  Firth  was. 

At  a  meeting  of  the  corporation,  held  on  the  19th  of  May,  1712,  it  was 
declared  and  agreed,  that  the  person  to  be  chosen  curate  or  reader  of  the 
parish  of  St.  Mary,  then  vacant  by  the  death  of  Richard  Major,  clerk,  de- 
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ceased,  should  be  chosen  under  flie  proposals  and  ^conditions  fol- 
lowing, that  is  to  say,  that  he  accept  the  said  office  without  any 
salary^  payment  or  reward,  from  the  alderman  and  burgesses  in  their  public 
capacity  of  the  said  borough  ;  that  he  read  the  prayers  twice  every  day  for 
four  days  in  the  week,  &c. ;  that  he  perform  all  other  duties  incident  to  the 
said  office,  and  that  he  have  liberty  to  gather  the  last  Easter  ofierings.  And 
at  the  same  meeting  Robert  Butts,  clerk,  was  chosen  reader,  and  accepted 
of  the  said  office  under  the  proposals,  conditions,  and  agreements  above 
mentioned. 

At  a  meeting  of  the  corporation  held  on  the  13th  of  July,  1751,  the  Rev. 
Arthur  Kynnesman  was  chosen  and  appointed  curate  or  reader  of  the  said 
parish  of  St.  James,  in  the  place  of  the  said  John  Brinkley,  who  had  died ; 
and  he  then  accepted  the  said  office  upon  the  same  terms  as  Mr.  Firth  had 
been  elected ;  except  that,  in  addition  thereto,  it  was  then  expressly  pro- 
^nded  that  the  said  Arthur  Kynnesman  should  take  and  receive  to  Aw  omw 
use  all  suiylicefees  theretofore  usuaUy  taken  and  received  by  former  curates 
or  readers  of  the  said  parish. 

During;  the  period  extending  from  the  year  1751  to  the  year  1810  inclusive, 
as  vacancies  occurred  from  time  to  time  in  the  said  office  of  curate  or  reader 
of  the  said  parish  of  St.  James,  in  the  said  borough,  by  the  voluntary  re- 
situation  or  death  of  the  former  holder  thereof,  divers  individuals  were 
elected  into  the  said  office  by  the  corporation,  and  they  respectively  ac- 
cepted the  same  upon  the  same  terms  as  the  said  Arthur  Kyimesman  had 
been  appointed. 

At  a  meetins^  of  the  corporation  held  on  the  8th  of  May,  1829,  the  Rev. 
E.  W.  Matthew  was,  on  the  death  of  thn  Rev.  W.  Stocking,  the  late  holder 
of  the  said  office,  elected  by  the  corporation,  curate  or  reader  of  St.  James's 
parish :  and  he  than  accepted  the  said  office  on  the  same  terms  as  the  said 
Arthur  Kynnesman  •had  held  the  same;  except  that  in  addition  r^ 
thereto,  it  was  then  first  expressly  provided  that  the  said  E.  W.  *• 
Matthew  should  catechise  the  poor  of  the  said  parish  of  St.  James. 
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At  a  meeting,  of  the  corporation  held  on  the  2d  of  October,  1834,  the 
Rey.  C.  Atkinson  was  elected  into  and  accepted  the  said  office  of  curate  or 
reader  of  St  James,  the  same  being  vacant  by  the  death  of  the  said  £.  W. 
Matthew,  upon  the  following  terms,  that  is  to  say,  that  the  said  C.  Atkin* 
son  should  accept  the  said  office  wUhout  any  salary^  payment,  or  reward 
from  the  alderman  or  burgesses  of  the  said  borough  in'thcir  pubUc  capacity ; 
that  he  should  read  prayers  twice  every  Sunday,  and  once  on  three  days  in 
the  week,  to  wit,  upon  Monday,  Tuesday,  and  Wednesday  mornings  pub- 
hcly,  within  the  parish  church  of  St.  James  aforesaid,  and  twice  upon  every 
hohday,  or  day  of  humiliation  or  thanksgiving  appointed  by  authority  of 
parUament,  or  other  legal  appointment,  as  had  hitherto  been  used  and  ac- 
customed and  twice  every  day  also  in  the  week  preceding  the  festivals  of 
Easter,  Whitsuntide,  and  Christmas ;  that  the  said  C.  Atkinson  should  be 
resident  within  the  said  borough  during  the  dme  he  should  continue  in  the 
said  office ;  that  he  should  visit  the  sick,  attend  the  burials  of  the  dead,  and 
catechise  the  poor  within  the  said  parish  of  St.  James,  and  should  perform 
all  other  duties  incumbent  upon  the  said  office ;  and  that  he  should  take  and 
receive,  to  his  own  use,  all  surplice  fees  theretofore  usually  taken  and  re- 
ceived by  former  curates  or  readers  of  the  said  parishes ;  and  that  the  said 
C.  Atkinson  should,  when  he  should  be  desirous  and  intend  to  relinquish 
and  resign  the  said  office,  give  to  the  alderman  for  the  time  being  three 
months'  notice  in  writing  of  such  his  desire  and  intention. 

Until  the  year  1687  the  appointment  of  preachers  and  readers  was  made 
gg»-|  during  pleasure  only.  But  during  •the  whole  period  from  the  year 
J  1687  to  the  year  1834  there  were  always  two  clergymen  appropri- 
ated to  each  of  the  parishes  in  the  said  borough,  viz.,  one  preacher  or  lec- 
turer and  one  curate  or  reader ;  and  there  is  no  instance  during  the  last- 
mentioned  period  of  any  preacher  or  curate  having  been  removed  or 
dismissed  from  his  office  except  in  year  1703  above  mentioned  ;  but  there 
are  sixteen  instances  during  the  same  period  of  the  office  of  reader  having 
been  vacated  by  surrender  to  the  corporation,  and  their  acceptance  of  the 
same. 

The  preachers  of  the  said  parishes  were  in  the  year  1663  paid  by  the  cor- 
poration a  salary  of  100/.  per  annum,  which  was  subsequently,  in  or  about 
the  year  1696,  as  to  St.  James's  parish,  reduced  to  80/.  per  annum,  and  in 
the  year  1814  was  again  advanced  by  the  corporation  to  100/.  per  annum, 
at  which  it  has  continued  to  this  time. 

The  readers  of  the  said  parishes  respectively  have  not,  since  about  the 
year  1712,  received  any  salary  from  the  corporation ;  but  have  for  the  same 
period  derived  the  only  remuneration  for  iheir  services  from  the  surplice 
fees  payable  at  baptisms,  marriages,  and  burials,  and  from  the  Easter  offer- 
ings paid  by  the  inhabitants  of  the  said  parishes  respectively. 

The  said  C.  Atkinson  died  on  the  7th  of  May,  1839,  and  the  said  office 
of  curate  or  reader  of  the  parish  of  St.  James  became  vacant. 

No  sale  of  the  right  of  nominating  and  appointing  the  curate  or  reader  of 
the  said  parish  of  St.  James  had,  at  the  time  of  the  death  of  the  said  C. 
Atkinson,  been  effijcted  by  the  mayor,  alderman,  and  burgesses  of  the  said 
borough  under  and  by  ^artue  of  the  statutes  5  &  6  W.  4,  c.  76,  s.  139,  and 
1  &  2  Vict,  c,  31,  or  either  of  them,  nor  has  any  endowment  of  the  said 
oflke  been  hitherto  made. 

•891         '^^  whole  county  of  Suffolk  was  formerly  in  the  •diocese  of  Nor- 

J     wich ;  but,  before  the  death  of  the  said  C.  Atkinson,  that  part  of  the 

county  of  Suffolk  within  which  the  borough  of  Bury  St.  Edmunds  b  lo- 
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cally  situate,  was,  under  and  by  virtue  of  the  statute  6  &  7'W.  4,  c.  77,  and 

an  order  in  council  of  his  late  majesty  King  William  the  Fourth,  bearing 

date  the  I9th  of  April,  1837,  made  in  pursuance  thereof,  transferred  from 

the  diocese  of  Norwich  to  the  diocese  of  Ely. 

j  Upon  the  death  of  the  said  C.  Atkinson,  a  question  arose  in  the  said 

I  borough  as  to  whether  the  right  of  appointing  a  successor  to  the  said  C.  At- 

I  kinson  in  the  said  office  had  become  on  his  death  rested  in  the  Bishop  of 

I  Ely  as  bishop  of  the  diocese,  or  whether  such  right  still  belonged  to  the 

!  mayor,  aldermen,  and  burgesses  of  the  borough. 

At  a  meeting  of  the  corporation  of  the  borough,  held  on  the  8th  of  June, 
1839,  the  defendant  was,  in  the  usual  form,  appointed  by  the  corporation  to 
the  said  office  of  curate  or  reader  of  the  parish  of  St.  James,  and  he  then 
accepted  the  said  office  upon  the  same  terms  as  the  said  C.  Atkinson  had 
held  the  same. 

On  the  2d  of  July,  1839,  the  Lord  Bishop  of  Ely,  by  an  instrument  un- 
der his  hand  and  official  seal,  licensed  the  plaintiff  to  die  said  office  of  curate 
or  reader  of  the  parish  of  St.  James ;  and  m  the  said  instrument  it  is  stated, 
that  the  said  bishop  authorized  the  plaintiff  to  receive  and  enjoy  die  sur- 
plice fees  and  all  other  profits  and  advantages  whatsoever  belongm^  to  the 
said  office  of  curate  or  reader,  and  theretofore  usually  taken  and  received  by 
former  curates  or  readers  of  the  said  parish  church. 

The  defendant,  shortly  after  his  appointment  to  the  said  office  by  the  cor- 
poration of  the  said  borough,  entered  upon  the  performance  of  the  duties  of 
the  said  office  and  the  emoluments,  to  the  exclusion  of  the  plaintiff  therefrom 
respectively,  from  the  said  2d  of  July  to  •about  the  14th  of  Decem-  v^qq 
her,  1839,  when  an  arrangement  was  entered  into  between  the  de-  *• 
fendant  and  the  corporation  on  the  one  part,  and  the  plaintiff  on  the  other 
part ;  that  until  the  question  as  to  the  right  of  nomination  to  the  office  should 
be  decided,  the  duties  of  the  office  should  be  performed,  and  the  profits 
thereof  be  received,  by  a  third  party,  who  should  keep  an  account  of  such 
profits,  and  should,  after  deducting  thereout  after  the  rate  of  2/.  2*.  per  week 
for  his  own  remuneration  for  the  time  he  should  do  the  duties  of  the  said 
office,  pay  the  balance,  if  any,  to  the  plaintiff  or  defendant,  according  as  the 
said  question  should  be  decided  in  favour  of  the  one  or  the  other. 

[The  case,  after  enumerating  various  sums  received  by  the  defendant  in 

right  of  the  said  office,  as  surplice  fees,  fees  for  searches,  &c.,  and  fees  from 

the  superintendent  registrar  of  the  district,  stated  that  the  defendant  had 

never  accounted  to  the  plaintiff,  or  paid  him  the  said  sums  of  money.] 

It  is  agreed  between  the  parties,  that  the  court  shall  be  at  Kberty  to  draw 

-  the  same  inferences  as  a  jury  might  do  from  the  above  facts. 

The  question  for  the  opinion  of  the  court  upon  the  facts  above  stated  is, 
whether  the  right  of  nominating  and  appointing  a  clergyman  to  the  office  of 
curate  or  reader  of  the  parish  of  St.  James,  in  Bury  St.  Edmunds  aforesaid, 
was,  upon  the  death  of  the  said  C.  Atkinson,  vested  in  the  Bishop  of  Ely,  as 
bishop  of  the  diocese  in  which  the  said  borough  is  situated.  If  the  court 
shall  be  of  opinion  that  the  right  of  nominating  and  appointing  a  clergymw 
to  the  office  of  curate  or  reader  of  the  said  parish  of  St.  James  was,  upon  the 
death  of  the  said  C.  Atkinson,  vested  in  the  Bishop  of  Ely,  then  a  judgment 
is  to  be  entered  for  the  plaintiff  by  relicta  verificaiione^  and  confession,  for 
nominal  damages ;  but  if  the  court  shall  be  of  opinion  that  such  right  was 
not,  at  *the  time  of  the  death  of  the  said  C.  Atkinson  vested  in  the  r»Q| 
Bishop  of  Ely,  a  nolle  prosequi  is  to  be  entered  on  the  part  of  the  ^ 
plaintiff,  and  a  judgment  thereon  accordingly  entered  for  the  defendant  in* 
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mediately  after  the  decision  of  the  case,  or  otherwise,  as  the  court  shall  thiiik 
fit ;  it  being  agreed,  in  pursuance  of  the  statute  3  &,  4  W.  4,  c.  42,  s.  25, 
that  all  the  proceedings  herein  shall  be  pursuant  to  the  directions  and  de« 
cisions  of  the  court. 
Either  party  to  be  at  liberty  to  turn  the  special  case  into  a  special  verdict 
Stephen^  Serjt.,  ( Warlledge  was  with  him,)  for  the  plaintiff.  The  questions 
raised  in  this  case  wiU  depend  upon  the  construction  to  be  put  upon  the 
139th  section  of  the  municipal  corporation  act,  5  &  6  W.  4,  c.  76,  and  the 
1st  section  of  the  1  &  2  Vict.  c.  31,  which  was  passed  to  explain  the  former 
statute.  In  the  first  place,  it  is  submitted  that  the  ofiice  of  curate  or  reader 
of  the  parish  of  St.  James,  in  Bury  St.  Edmunds,  is  a  benefice  or  an  ^cclesi- 
•921     ^^^^  preferment,  within  the  5  &  6  W.  4,  c.  76,  s.  139,(a)  *and 

-■  consequendy  that  the  right  of  nomination  is  saleable ;  and  a  vacancy 
having  occurred  before  any  sale  took  place,  that  the  right  to  supply  such 
vacancy  vested  in  the  Bishop  of  Ely,  as  the  bishop  of  the  diocese,  under  the 
proviso  attached  to  that  secdon.  By  virtue  of  the  second  charter  set  out  in 
the  special  case,  the  corporation  became  the  lay  improprietors  of  the  rectories 
and  vicarages  of  Bury  St.  Edmunds,  and  of  the  parish  churches  of  St.  Mary 
and  St.  James,  and  were  bound  to  provide  and  support  ^'  able  and  fit  minis- 
ters" to  supply  those  churches.  That  charter  amounted  to  an  endowment, 
by  the  crown,  of  the  ministers  appointed  by  the  corporation,  not  indeed  of 
any  fixed  sum,  but  of  as  much  as  was  necessary  for  their  sustentation.  In 
pursuance  of  this  charter,  it  appears  that  the  corporation  originally  paid  the 
curate  or  reader  of  the  parish  of  St.  James  a  salary ;  but  that  since  about  the 
year  1712,  his  only  remuneration  has  arisen  from  ^e  surplice  fees  and  Easter 
oflerings.  With  regard  to  the  permanency  of  the  office,  no  instance  is 
mentioned  in  which  the  corporation  removed  the  person  holding  the  situa- 
tion of  curate  or  reader,  except  in  the  case  of  Mr.  Bull,  on  the  ground  of 
Don-residence :  and  even  he  was  not  removed  without  a  communication 
•911  *    ^^^^S  ^^  made  to  the  bishop.     All  incumBencies  were  ori^nally 

J  rectories ;  but  certain  •ecclesiastical  corporations  succeeded  in  at- 
taching to  themselves  numerous  rectories,  which  could  only  be  done 
with  the  consent  of  the  crown,  the  ordinary,  and  the  patron.     It  is  material 

(a)  Which  enacts,  "That  in  every  case  in  which  any  body  corporate,  or  any  particu- 
lar clas$,  number,  or  description  of  members,  or  the  governing  body  of  any  body  corporate, 
now  is,  or  are,  ia  their  corporate  capacity,  and  not  as  charitable  trustees,  according  to 
the  naeaniog  and  provisions  of  this  act,  seised  or  possessed  of  any  minors,  lands,  tene- 
ments, or  hereditaments  whereunto  any  advowson  or  right  of  nomination  or  presentation 
to  any  htnefice  or  eccUsiastical  preferment  is  appendant  or  appurtenant,  or  of  any  advowson 
in  gross,  or  hath  or  have  any  right  or  title  to  nominate  or  present  to  any  benefice  or  eccleti- 
matieai  preferment,  every  such  advowson  and  every  such  right  of  nomination  and  presenta- 
tion shall  be  sold,  at  such  time  and  in  such  manner  as  the  commissioners  appointed,  dtc, 
may  direct,  so  that  the  best  price  may  be  obtained  for  the  same;  and  it  shall  be  lawful 
for  the  council  of  such  body  corporate,  and  they  arc  hereby  authorized  and  required, 
with  the  consent  of  the  said  commissioners,  or  any  three  or  more  of  them,  in  writing  un- 
der their  hands,  to  convey  and  assure,  under  the  common  seal  of  such  body,  such  advow- 
son or  such  right  of  nomination  or  presentation  as  aforesaid,  to  the  purchaser  or  pur- 
chasers thereof  respectively,  his  or  their  heirs,  executors,  administrator*:,  and  assigns,  or 
to  such  uses  as  he  or  they  shall  direct;  and  the  proceeds  of  every  such  sale  shall  be 
paid  to  the  treasurer  of  the  borongh,  whose  receipt  shall  be  a  sufficient  and  effectual 
discharge  to  the  purchaser  or  purchasers  to  whom  the  same  shall  be  given  for  the  amount 
of  his  or  their  purchase-money,  and  shall  be  by  bim  invested  in  government  securitiea 
for  the  use  of  the  body  corporate,  and  the  annual  interest  payable  thereon  shall  be  car- 
ried to  the  account  of  the  borough  fund :  provided  always  that  in  any  cate  of  vacancy  arit- 
ti»g  6efore  any  tuck  taie  thall  have  taken  place  and  been  completed,  »uch  vacancy  thall  be  iuppHtd 
6y  the  pretentation  or  nomination  of  the  bithop  or  ordinary  of  tht  dioctH  in  which  amch  beniflet  m 
ectlesiastirai  preferment  it  littuUed^ 
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to  advert  to  the  doctrine  of  appropriations.     The  subject  is  fully  treated  of 
in  Burn's  Ecclesiastical  Law,  tit.  AppropriaHons ;   Watson's  Incumbent, 
191 ;  Grendan  v.   The  Bishop  of  Lincoln,  Plowd.  493 ;  and  in  The  Dukt 
of  Portland  v.  Bingham,  1  Hagg.  Consist.  Rep.  157.     Sir  William  Scott, 
in  giving  judgment  in  the  latter  case,  says,  "  There  were  two  sorts  of  ap- 
propriations, or  rather  appropriation  was  authorized  to  be  made  with  different 
privileges,  in  two  forms,  the  one, plenojurCy  sive  ulroqae  jure,  tarn  in  ^piritvr 
alibus  quam  in  temporalibus,  where  the  interests  in  the  benefice,  both  tem- 
poral and  spiritual,  were  annexed  to  some  religious  house  ;  and  the  other, 
non  uiroquejure,  though  plenojure,  as  it  is  described  in  temporalities,  where 
temporial  interests  only  were  conveyed,  such  as  the  tithes  or  patronage  of 
the  benefice";  but  the  cure  of  souls  resided  in  an  endowed  perpetual  vicar. 
In  the  first  species,  the  religious  houses  had  the  cure  of  souls  and  all  rights, 
and  performed  the  duties  of  the  church  by  its  own  members,  or  by  stipen- 
diary curates,  ♦  *  *.     In  England  it  was  ordained  by  the  constitution  of 
Othobon,  that  all  religious  houses  which  possessed  churches  in  proprios  usus 
should  present  vicars,  with  competent  endowment,  to  the  diocesan,  for  insti- 
tution, within  the  space  of  six  months ;  and  that  if  they  failed  so  to  do,  the 
bishop  was  empowered  to  fill  up  the  vacancy ;  this,  however,  proved  in- 
sufficient against  the  power  of  the  monks.     The  civil  legislature  next  inter- 
fered, and  passed  the  statutes  15  Ric.  2,  c.  6,  and  4  Hen.  4,  c.  12,  which  re- 
quired that  vicarages  should  be  regularly  endowed.     Such  was  tiie  general 
and  legal  character  of  appropriations  by  the  *canon  law,  and  by  the     r.g. 
statutes  of  the  realm.    The  vicarage  became  a  benefice  with  cure  of     •- 
souls,  and  the  monks  held  in  proprietatem,  in  some  sort,  as  a  lay  fee.     Gib- 
son, 719 ;  Mallet  v.  Tigg,  1  Vem.  42.    But  after  the  statute  of  appropria- 
tions, the  monks  were  too  subtle  and  cunning  for  the  law ;  and,  still,  never- 
theless, obtained  appropriations  as  annexed  to  their  tables,  as  before,  under 
the  plea  of  poverty  and  inability  to  support  themselves.     These  urdones  ad 
mensam^  for  the  sustentation  of  the  monks,  were  always  presumed  in  law 
to  be  in  xdroque  jure ;  and  it  was  a  universal  rule,  that  they  were  never 
vacant,  but  that  there  was  a  perpetual  plenarty ;  as  it  has  been  held  that 
the  canon  de  supplendd  negligerdia,  which  gave  the  right  of  presentation  on 
lapse,  did  not  apply  to  such  appropriations.     The  monks  may  thus  be  said 
to  have  been  the  immortal  incumbents,  had  the  cure  of  souls  remainmg  in 
them,  and  the  minister  whom  they  employed  was  a  mere  stipendiary."    It 
is  clear,  therefore,  supposing  this  not  to  have  been  an  appropriation  ad  menr 
sam,  that  it  must  necessarily  have  been  in  some  manner  endowed  under  the 
foregoing  statutes ;  and  even  if  it  were  an  appropriation  ad  mensam,  there 
appears  to  be  no  distinction  between  such  appropriations  and  perpetual  cura- 
%,ies ;  and  it  has  been  said  that  they  differ  only  in  name ;  1  Bum's  Ecclesias- 
tical Law,  by  Tyrwhitt,  77,  n.  (z.)     It  is  submitted  that  whatever  the  origi- 
nal appropriation  may  have  been,  me  office  in  question  is  in  effect  a  perpetual 
curacy.     It  is  said,  "  Of  curates  there  are  two  kinds ;  first,  temporary,  who 
are  employed  under  the  spiritual  rector  or  vicar,  either  as  assistant  to  him  in 
the  same  church,  or  executing  the  oflSce  in  his  absence  in  his  parish  church, 
or  else  in  a  chapel  of  ease  within  the  same  parish  belonginj?  to  the  mother 
church ;   the  other,  *by  way  of  distinction,  called  perpetuaJ,  which     rg^g 
is  where  there  is  in  a  parish  neither  spiritual  rector  nor  vicar,  but  a     | 
clerk  is  employed  to  officiate  there  by  the  impropriator ;"  Bum's  Ecclesiasti- 
cal Law,  by  Tyrwhitt,  vol.  2,  p.  54  a.     Augmentation  by  the  governors  of 
Qu«en  Anne's  bounty  is  not  necessary  to  constitute  a  perpetual  curacy,  al- 
though one  kind  of  perpetual  curacy  has  been  created  by  one  of  the  statutes 
of  augmentation,  the  1  G.  1,  c.  10,  s.  4.     It  is  not  distinctly  stated  in  the 
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special  case  that  the  bishop  tvbs  in  the  habit  of  licensing  the  curates,  but  one 
lemarkable  example  is  given  in  which  a  party  was  so  ucensed,  and  there  is 
no  reason  to  suppose  it  to  have  been  a  solitary  instance.  In  point  of  law, 
every  curate  must  be  licensed ;  2  Bum's  Ecclesiastical  Law,  61 ;  Watson's 
Clergyman's  Law,  207.  And  if  a  common  curate  must  be  licensed,  H  fortiori 
must  the  curate  or  reader  filling  the  office  in  question.  It  is  not  absolutely 
essential  to  contend  that  he  is  a  perpetual  curate ;  he  may,  to  use  the  term 
employed  by  Lord  Mansfield  in  Powell  v.  MUbankj  I  T.  R.  401,  n.,  be  a 
free  curate.  It  is  material  to  observe  that  this  is  not  merely  a  district  where 
the  curate  is  authorized  to  read  prayers,  but  a  parish  in  which  he  alone  has  the 
cure  of  soub,  and  has  the  duty  imposed  upon  him  of  administering  the  sacra- 
ment, and  visiting  the  sick.  It  is  clear,  therefore,  that  he  is  in  the  nature  of 
a  perpetual  curate.  It  is  sufficient  to  make  out  that  the  office  is  either  a 
benefice  or  an  ecclesiastical  preferment.  Lord  Coke,  in  the  2  Inst.  29,  says 
''  Bmefidum  is  a  large  word,  and  is  taken  for  any  ecclesiastical  promotion 
or  spiritual  living  whatsoever."  Whatever  the  amount  may  be,  if  certain 
revenues  are  attached  to  an  ecclesiastical  preferment  on  which  the  party 
may  Uve,  it  is  submitted  that  it  is  a  spiritual  living.  It  is  clear  that  this  is 
*961  ^^^^^  ^^  "  ^ecclesiastical  benefice  or  promotion"  within  the  act  of 
^  uniformity,  13  &  14  Car.  2,  c.  4,  s.  6,  and  the  one  is  not  distinguish- 
able from  the  other ;  and  in  order  to  hold  the  office  in  question,  and  to  ad- 
minister the  sacrament,  the  curate  or  reader  must,  by  the  fourteenth  section 
of  the  same  statute,  be  in  priest's  orders.  If  this  be  not  an  ecclesiastical 
benefice  or  perferment,  the  party  holding  it  may  be  a  dissenter,  and  need 
not  subscribe  the  thirty-nine  articles,  pursuant  to  the  13  Eliz.  c.  12,  s.  1,  or 
read  the  Book  of  Common  Prayer,  according  to  the  13  &  14  Car.  2,  c.  4,  s.  6, 
or  take  the  oaths  of  supremacy  and  abjuration,  under  the  9  G.  2,  c.  26.  It 
is  contended  that  here  there  is  that  which  is  tantamount  to  an  endowment ; 
but  if  not,  Bonsey  v.  Lee,  1  Vem.  247,  shows  that  the  corporation  would 
be  compelled  to  make  a  proper  allowance  out  of  the  tithes  for  the  support 
of  the  curate.  In  The  AUomey-Gejieral  v.  Brereton^  2  Ves.  sen.  425,  Lord 
Habdwicke  says,  that  it  is  contradiction  in  terms  to  say  that  a  perpetual  curate 
is  removable  at  will  and  pleasure ;  and  he  seems  to  have  considered  it  a 
material  circumstance  that  the  curate  there,  as  here,  took  the  surplice  fees. 

But  supposing  that  this  office  does  not  satisfy  the  terms  ''  ecclesiastical 
benefice  or  preferment"  strictly  considered,  the  question  is,  whether  it  must 
not  be  taken  to  be  an  ecclesiastical  preferment  within  the  meaning  of  the 
municipal  corporation  act,  looking  at  the  obvious  intention  with  which  that 
act  was  passed. 

It  is  a  sound  general  principle  in  the  construction  of  statutes,  that  the 
apparent  intention  of  an  act  is  to  be  more  regarded  than  the  particular  words 
used.  Plowden,  204, 205 ;  Bawderok  v.  Mackaller^  Cro.  Car.  330 ;  Carver 
V.  Pinkney,  3  Lev.  82;  The  King  v.  Hall,  1  B.  &  C.  123,  (8  E.  C.  L.  R. 
39 ;)  The  Queen  v.  The  Corporatum  of  Liverpool,  8  Ad.  &  E.  176,  (35  E. 
•g«1  C.  L.  R.  369.)  The  policy  of  the  municipal  ^corporation  act  was 
"*  clearly  to  compel  corporate  bodies  to  dispose  of  all  church  prefer- 
ments, both  because  dissenters  would  probably  be  admitted  in  considerable 
numbers  into  corporations,  and  also  to  prevent  the  new  elective  franchise, 
thereby  introduced,  from  being  used  with  a  view  to  the  offices  in  the  gift 
of  such  corporations.  If  that  were  so,  the  present  office  is  as  much  within 
the  object  of  the  act,  and  the  mischief  meant  to  be  avoided,  as  any  ecclesias- 
tical perferment  can  possibly  be  conceived  to  be. 

Secondly.  If  it  be  doubtful  whether  this  be  an  ecclesiastical  office  or 
preferment  within  the  5  &  6  W.  4,  c.  76,  s.  139,  it  is  at  all  events  clearly 

2u2 
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brought  within  that  statute,  by  the  1  &  2  Vict.  c.  31  (a) ;  and  if  so,  then  all 
the  requisitions  and  pro^asions  of  the  former  act  attach. 

*  A  doubt  arose  after  the  passing  of  that  act,  whether  such  an  office  r«gg 
as  the  present  fell  within  it,  and  to  obviate  such  doubt,  the  1  &  2  ^ 
Vict.  c.  31  was  passed.  It  will  be  said  that  the  latter  does  not  contain  a 
proviso  as  to  the  right  of  presentation  in  case  of  a  vacancy  before  sale, 
similar  to  that  which  is  to  be  found  in  the  139th  section  of  the  municipal 
corporation  act.  It  is  clear  that  the  1  &  2  Vict.  c.  31,  is  a  legislative  expo- 
sition of  the  intention  of  that  statute,  and  that  the  case  is  retrospectively 
brought  within  its  provisions.  It  is  hardly  necessary  to  remind  the  court 
of  the  authorities  with  respect  to  the  construction  of  acts  m  pari  materia ; 
Bac.  Abr.  Statute,  (I.  3 ;)  Gale  v.  Laurie,  5  B.  &  C.  156,  (11  E.  C.  L.  R.  187,) 
7  D.  &  R.  711 ;  Edwards  v.  Tke  Bishop  of  Exeter,  6  New  Cases,  146, 
(37  E.  C.  L.  R.  322,)  7  Scott,  679.  This  is  a  much  stronger  case,  for 
one  of  the  statutes  actually  recites  the  other ;  and  it  is  submitted  that  they 
are  to  be  read  as  one  continued  enactment ;  for  it  is  to  be  observed  that  the 
1  &  2  Vict.  c.  31,  is  not  merely  a  declaratory  act. 

*BompaSj  (Biggs  Jlndrews  was  with  him,)  contrk.  It  has  been  r^QQ 
argued  tnat  all  appropriations  were  originally  rectories ;  that  by  force  ^ 
of  the  statutes  15  Rich.  2,  and  4  H.  4,  c.  12,  they  were  all  made  vicarages; 
and  that  this  must  have  been  a  vicarage  endowed,  unless  it  was  held,  under 
a  dispensation,  by  the  monastery  ad  mensam.  It  is  apprehended  that  it  is 
not  correct  to  say  that  all  appropriations  were  originaJly  rectories.  [Tin- 
DAL,  C.  J.  After  accepting  the  grant  contained  in  the  second  charter,  are 
you  in  a  condition  to  dispute  that  the  parish  of  St.  James  is  either  a  rectory 

(a)  Whereby  after  reciting  the  139ih  section  of  the  6  &  6  W.4,  c.  76,  and  also  reciting 
that,  *'in  some  instances,  the  manors,  lands,  tenements,  or  hereditaments  whereof  some 
municipal  corporations  are  seised,  were  granted  to  them  with  an  obligation  to  nominate, 
provide,  and  sustain  in  certain  churches  or  chapels  able  and  fit  priests,  curates,  preach- 
ers, or  ministers  for  the  performance  and  administration  of  ecclesiastical  duties  and  rites 
therein,  and  for  the  cure  of  the  souls  of  the  parishioners  and  inhabitants  of  the  parishes 
or  places  thereunto  belonging,  and  although  such  corporations  have  from  time  to  time 
duly  nominated  and  provided  such  priests,  curates,  preachers,  or  ministers,  and  paid 
stipends  for  their  sustenance,  and  have  either  provided  houses  for  their  residence  or 
made  allowances  in  lieu  thereof,  yet  such  stipends  and  allowances  have  not  been  fixed 
or  assured  by  any  competent  authority,  and  for  want  of  any  regular  endowment  or 
augmentation  of  such  curacies  they  have  not  become  perpetual  cures  or  benefices 
presentative,  and  the  curates  have  not  become  bodies  politic  and  corporate  within  the 
meaning  of  the  1  G.  I,  c.  10,  s.4,  and  36  G.  3,  c.  83,  s.  3,  by  reason  whereof  doubts  have 
arisen  whether  the  right  of  nominating  ministers  to  such  churches  or  chapels  can  be 
sold  under  the  provisions  of  the  6  &  6  W.  4,  c.  76,  and  that  it  is  expedient  such  doobtt 
shall  be  removed,"  it  is  declared  and  enacted  ''That  every  right  of  nomination  of  every 
such  priest,  curate,  preacher,  or  minister,  which,  at  the  time  of  the  passing  of  the  5  &6 
W.  4,  c.  76,  was  vested  in  any  municipal  corporation,  or  in  any  member  of  such  coipo- 
ration,  or  in  any  member  of  such  corporation  in  virtue  of  his  office  as  such,  shall  and 
may  be  sold  at  such  time  and  in  such  manner  as  the  commissioners  may  direct,  and 
shall  by  such  conveyance  or  assurance  as  is  in  the  said  act  mentioned  become  vested 
in  the  purchaser  thereof,  his  heirs  and  assigns;  and  that  from  and  after  tueh  aale  and 
assurance  every  such  curacy,  preachership,  or  ministry  ikall  become  a  benefice preweniaine 
within  the  meaning  of  the  36  G.  3,  c.  86,  s.  3,  and  every  such  curate,  preacher,  or  minis- 
cer,  and  his  successors  forever  shall  become  and  be  a  body  politic  and  corporate  within 
the  meaning  of  the  1  G.  1,  c.  10,  s.  4,  and  shall  have  perpetual  succession,  and  shall  be 
capable  of  taking  and  holding  in  perpetuity  all  such  lands,  tithes,  tenements,  heredita- 
ments, moneys,  goods,  and  chattels,  as  shall  be  granted  unto  or  purchased  for  them 
respectively  by  the  governors  of  the  bounty  of  Queen  Anne,  or  by  other  persons  con- 
tributing with  the  said  governors  as  benefactors ;  and  every  such  purchaser,  his  heirs 
and  assigns,  may  present  to  such  benefice  from  time  to  time,  when  and  as  the  same 
shall  become  vacant,  in  the  same  manner  to  all  intents  and  purposes  as  patrons  may 
now  present  to  benefices  presentative." 


99]  2  Manning  &  Granger.  511 

or  a  vicarage  ?  The  corporaticm,  doubting  whether  it  was  a  rectory  or  a 
yicaiage,  took  care  to  have  both  words  introduced.  Do  you  say  that  it  is 
neither  ?]  It  is  not  necessary  to  decide  that  point :  there  may  be  appropria- 
tions without  any  endowment ;  for  the  15  Rich.  2,  c.  6^  and  4  H.  4,  c.  12, 
relate  to  Juture  appropriations ;  and  this  may  have  been  an  appropriation 
made  previously  to  the  passing  of  those  statutes.  It  is  clear  that  at  the  time 
when  the  charters  were  granted,  there  was  no  endowment ;  but  the  ministers 
were  dependent  on  the  free  will  of  the  king ;  for  all  that  the  crown  seems 
to  have  been  liable  to  was,  to  provide  clergymen,  paying  them  whatever 
salary  it  thought  proper.  Since  the  grant  to  the  corporation,  the  latter  have 
dealt  with  the  subject  of  the  grant  as  they  would  have  a  right  to  do  sup- 
posing it  to  be  a  perfect  appropriation,  providing  clergymen  for  the  perform- 
ance of  divine  service,  and  paying  them  what  salaries  they  pleased.  During 
part  of  the  time  they  do  not  seem  to  have  employed  two  ckrgymen  for  each 
parish ;  and  there  is  nothing  in  the  charters  to  say  that  they  must  provide 
four  ministers,  or  that  they  need  have  any  curate  at  all.  It  is  stated  that 
they  procured  clergymen  from  Cambridge  to  perform  occasional  duty,  and 
paid  them  for  their  services,  just  as  the  monastery  might  have  done  when 
none  of  its  members  could  officiate.  It  is  •clear  that  previously  to  r^^QQ 
1687  the  appointments  were  only  during  pleasure.  In  1703  the  *- 
duties  of  the  office  of  curate  are  defined  ;  but  there  is  nothing  to  show  that 
he  had  power  to  administer  the  sacrament.  [Tindal,  C.  J.  The  curate 
was  to  perfonn  "all  other  duties  incident  to  the  said  place."  Would  not 
those  include  the  administration  of  the  sacrament  ?]  In  defining  his  duties, 
the  inferior  ones  would  not  have  been  stated,  and  the  superior  omitted ;  and 
if  he  had,  in  point  of  fact,  administered  the  sacrament,  it  would  have  been 
set  out  in  the  case.  Whenever  the  preacher  and  curate  are  mentioned 
together,  the  curate  is  named  last,  as  though  subordinate  to  the  preacher. 
[TiNDAL,  C.  J.  Which  of  them  would  have  the  cure  of  souls  ?  The 
preacher  need  only  be  in  deacon's  orders ;  but  he  could  not  administer  all 
the  sacraments  until  he  was  a  priest.  Maule,  J.  It  was  the  duty  of  the 
curate  to  visit  the  sick ;  would  he  not  then  administer  the  sacrament  ?]  It 
is  contended  that  neither  had  the  cure  of  souls ;  but  that  both  were  mere 
stipendiaries.  Sir  William  Scott,  in  his  judgment  in  the  Duke  of  Portkmd 
v.  Bingham^  part  of  which  has  already  been  quoted,  ant^,  p.  93,  says,  "  From 
this  root  sprung  the  peculiar  kind  of  appropriation  without  a  vicarage 
endowed  :  and  this  is  die  origin  of  stipendiaiy  curacies,  in  which  the  impro- 
priator is  bound  to  provide  divine  service,  but  may  do  it  by  a  curate  not 
instituted,  but  only  licensed,  by  the  bishop,  and  thus  an  impropriator  might 
reckon  himself  under  no  obligation  to  present  a  vicar  to  the  bishop  for  insti- 
tution, but  solely  to  provide  for  the  service  of  the  church  as  the  monks  did 
by  a  licensed  curate.  Since  that  time  the  statutes  of  dissolution  enact,  that 
benefices  of  every  description  sj^ould  be  held  as  they  had  been  held  by  the 
dissolved  religious  houses ;  and  a  grantee  who  has  obtained  what  was 
•before  held  as  above  described,  ad  mensam  plena  et  lUroque  jurCj  r«i  q^ 
would  have  the  complete  incumbency  as  intitulahts  and  benefiaary.  ^ 
If  such  ari  impropriator  should  take  orders,  he  might  perform  the  offices 
of  the  church  without  institution,  only  taking  the  oaths  imposed  by  later 
statutes.  And  it  would  be  the  mere  circumstance  of  not  being  in  orders, 
that  would  prevent  him  from  exercising^  his  ecclesiastical  rights  in  full  form, 
as  those  spiritual  persons,  the  monks,  did  before.  But  it  was  not  so  in  ordi- 
nary impropriations,  in  which  there  had  been  a  vicarage  endowed ;  because 
the  vicar  holds  by  something  extrinsic  of  the  impropriator." 
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It  is  apprehended  that  here,  if  the  corporation  had  chosen  to  appoint 
regular  chaplains,  they  might  have  directed  them  to  perform  the  duties  of 
preacher  and  curate  as  part  of  their  employment.  What  is  there  to  prevent 
the  preacher  and  curate  from  belonging  to  the  class  referred  to  by  Sir  Wil- 
liam Scott?     Although  they  have  been  in  later  times  appointed  for  life,  that 
was  matter  of  agreement,  and  not  matter  of  right.    Admitting  that  augmen- 
tation by  Queen  Anne's  bounty  is  not  necessary  to  constitute  a  perpetual 
curacy,  nere  the  office  in  question  has  not  been  augmented;  and  the  only 
bearing  the  statutes  of  augmentation  have  upon  the  case,  is  to  show  that 
perpetual  curacies  can  only  be  created  by  means  of  some  kind  of  endow- 
ment or  another.     With  respect  to  the  question  whether  the  curate  was 
licensed  or  not,  the  fact  of  a  license  being  required,  (which  originated  in  a 
canon  of  the  church,  though  afterwards  enforced  by  statute,)  could  have  no 
effect  so  as  to  interfere  with  any  temporal  rig^ht.     Here,  the  corporation 
might,  at  any  time,  have  employea  a  party  in  pnest's  orders  to  do  the  duties 
of  the  church,  without  a  license.    It  does  not  appear  that  any  one  was  ever 
appointed  to  tiiis  office  in  order  to  be  ordained  from  it ;  from  which  it  would 
seem  that  the  clergymen  were  of  that  class  which  *does  not  require   r.jQo 
a  license  to  preach.    But  it  is  submitted  that  the  question  of  license  ^ 
has  no  bearing  upon  the  case.     A  readership  is  not  an  ecclesiastical  prefer- 
ment ;  Martyn  v.  ffinrf,  Cowp.  437  ;  and,  according  to  the  conmion  law,  a 
perpetual  curate  is  removable  at  the  pleasure  of  the  impropriator ;  BoU  r. 
Brabason^  Noy,  15 ;  Pawleyv.  Wiseman^  3  Keb.  614 ;  Price  v.  PraU^  Bunb. 
273 ;  S.  C.  1  Barnard,  233 ;  Birch  v.  Wood,  Salk.  506 ;  Bum's  Eccles. 
Law,  by  Tyrwhitt,  vol.  ii.  title  Curates,  54  a,  note  (r.)     [Tindal,  C.  J. 
The  question  will,  at  last,  turn  upon  the  1  &  2  Vict.  c.  31,  for  if  there  are 
more  comprehensive  words  in  that  act  which  meet  the  case,  the  court  will 
not  feel  itself  called  upon  to  decide  whether  it  falls  within  the  municipal 
corporation  act.]     The  obligation  on  the  corporation  is  merely  to  provide 
clergymen  or  ministers.     To  what,  then,  can  the  bishop  appoint?  for  what 
period,  and  for  what  salary?     Both  the  preacher  and  the  curate  are  ap- 
pointed for  any  period,  at  any  salary,  and  to  perform  such  duties  as  the  co^ 
poration  think  right.     If  they  please,  they  might,  instead  of  appointing  for 
life,  only  appoint  until  sale.     By  the  express  words  of  the  1  &  2  Vict.  c.  31, 
the  office  sold  is  not  to  become  a  benefice  presentative  until  after  sale.    In 
considering  this  act,  it  is  material  to  determme  what  is  to  be  sold;  for  if  the 
preachership  and  readership  are  disposed  of  separately,  each  will  become  a 
separate  and  distinct  benefice.     It  may  well  be  doubted  whether  it  erer 
was  intended  that  the  corporation  should  support  and  pay  two  benefices  in 
the  same  church.     [Maule,  J.    Supposing  the  corporation  to  be  the  rectors, 
their  vendee  would  not  purchase  the  rectory,  but  merely  the  right  of  sup- 
plying the  ministers  to  the  church.     Tindal,  C.  J.    The  vendee  mi^t 
supply  the  church  with  one  or  two  clergynjjen,  as  might  be  thought  requi- 
site.]    It  is  apprehended  that  what  is  to  *be  sold  is,  that  which  is,   r«jQ3 
on  sale,  to  become  one  benefice  presentative ;  and  that  the  whole  *• 
must  be  sold,  and  not  a  part.    But  if  the  sale  and  appointment  must  be  co- 
extensive, then  the  bishop  cannot  appoint  except  to  the  whole.   Here,  there 
is  no  vacancy,  but  a  merely  voluntary  interval  in  the  performance  of  the 
duties  of  the  office.     It  may  be  admitted  to  be  a  general  rule,  that  statutes 
in  pari  materia  are  to  be  construed  together ;  but  to  use  the  words  of  Lord 
Mansfield,  in  Bex  v.  Crake,  Cowp.  29,  where  a  special  authority  is  dele- 
gated by  act  of  parliament  to  particular  persons  to  take  away  a  roan's  pr(> 
perty  and  estate  against  his  will,  it  must  be  strictly  pursued.     The  munici- 


103]  ^       2  Manning  &  Granger.  513 

pal  coiporadon  act  is  merely  applicable  to  benefices  or  preferments.  In  ar- 
guing upon  the  1  &  2  Vict.  c.  31,  it  may  be  properly  assumed  that  this 
office  is  not  within  the  former  act.  How,  then,  is  it  brought  within  that 
statute  ?  It  is  not  declared,  in  terms,  to  be  within  it,  but  only  that  it  shall 
be  sold  in  such  time  and  in  such  manner  as  directed  by  that  act.  Even  as- 
suming that  it  is  brought  within  the  proviso  of  the  municipal  corporation 
act,  the  question  still  arises,  whether  there  is  such  a  vacancy  as  was  con- 
templated by  that  statute.  If  it  is  to  be  of  the  whole  incumbency,  then 
there  is  no  vacancy.  If  this  is  held  to  be  within  that  act,  then  there  would 
be  two  benefices ;  but  if  it  is  to  be  considered  as  only  one  benefice,  or  ca- 
pable of  becoming  but  one  benefice,  then  there  is  no  vacancy.  It  is  sub- 
mitted that  here  there  is  nothing  to  prevent  the  whole  being  sold  on  the 
death  of  one  of  the  clergymen,  without  bringing  the  case  within  the  statutes 
against  simony ;  and  if  that  be  so,  then  there  is  no  vacancy.  But  admitting 
that  it  is  brought  within  the  municipal  corporation  act  so  as  to  be  the  sub- 
ject of  sale,  mere  are  abundant  reasons  why  it  should  not  be  within  the 
•1041  *P^^^^  ^^  *^^  statute.  The  recital  in  the  1  &  2  Vict.  c.  31,  is 
•I  sufficient  to  show  that  this  is  not  a  case  in  which  there  can  be  a  va- 
cancy to  which  the  bishop  can  appoint.  If  the  fees  received  by  way  of 
stipend  by  the  curate,  be  by  agreement  between  him  and  the  corporation, 
the  bishop  can  have  no  right  to  authorize  the  plaintiff  to  receive  those  fees. 
It  would  seem  as  if  the  bishop  thought  he  could  not  properly  make  an  ap- 
pointment, as  he  hjts  only  licensed  the  plaintiff  to  the  office  of  curate  or 
reader.  [Tindal,  C.  J.  The  question  for  our  consideration  is,  whether  he 
has  the  right  to  appoint.]  It  is  said  that  the  1  &  2  Vict,  is  an  enacting  as 
well  as  a  declaratory  act.  That  circumstance  shows  that  the  latter  statute 
was  intended  to  differ  from  the  former :  the  only  declaratory  part  in  the 
1  i&  2  Vict,  is  that  which  directs  the  sale ;  and  it  is  submitted  that  this  office 
is  brought  within  the  municipal  corporation  act  merely  to  be  sold,  and  for 
no  other  purpose. 

Stephen^  Serjt.,  in  reply.  With  respect  to  the  argument  on  the  other 
side,  that  the  right  to  supply  the  church  with  ministers  is  all  that  can  be 
sold,  and  that  there  is,  therefore,  no  power  to  sell  the  office  of  curate  or 
reader  by  itself,  and  that  there  is  no  vacancy  of  any  thing  that  the  corpora- 
tion are  authorized  to  sell ;  it  may  be  contended  on  the  facts  disclosed  in 
the  special  case,  that  there  are  here  two  distinct  ecclesiastical  offices,  and 
that  one  of  them  has  become  vacant.  K  necessary  to  decide  the  point,  the 
curate  is  the  proper  incumbent,  and  not  the  preacher.  The  former  must  be 
taken  alone  to  have  the  cure  of  souls,  and  a  vacancy  in  his  office  is  to  be 
considered  a  general  vacancy.  The  recitals  in  the  1  &  2  Vict.  c.  31,  show 
that  it  was  framed  to  meet  this  very  case.  Even  supposing  this  to  be  a 
mere  right  to  supply  the  church,  that  statute  says,  not  that  such  right  shall 
•1051  *^^'^'  ^"*  ^^^  ^^^^  ^^  nomination.  It  is  clear  that  *the  corpora- 
J  tion  had  a  right  to  appoint  for  life,  and  that  that  right  has  passed  to 
the  bishop.  If  the  1  &  2  Vict.  c.  31,  were  to  be  construed  so  strictly  as 
contended  for,  and  it  were  held  that  it  gives  the  power  of  sale  alone,  there 
would  be  no  provision  applicable  to  this  case  for  investing  the  proceeds  of 
the  sale.  No  sufficient  reason  has  been  assigned  why  the  proviso  in  the 
municipal  corporation  act  should  not  extend  to  the  subject  matter  of  thi: 
l&2Vict.  c.  31.  In  the  former  act  the  legislature  clearly  expresses  an 
opinion  that  corporative  bodies  are  improper  patrons  of  ecclesiastical  pre- 
ferments, and  it  is  obvious  that  it  was  in  order  to  cany  out  that  principle  to 
its  full  extent  that  the  1  &  2  Vict.  c.  31,  was  framed. 

VOL.  XL.  66  ^'  '^'  "^ 
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TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  which  is  stated  for  our  opinion  at  the  end  of  this  special 
case,  is,  whether  the  right  of  nominating  and  appointing  a  cleiQTnan  to  the 
office  of  curate  or  reader  of  the  parish  of  St.  James,  in  Bury  St.  Edmunds, 
was,  upon  the  death  of  the  late  curate  or  reader,  vested  in  the  Bishop  of 
Ely,  as  bishop.  And  the  determination  of  this  question  appears  to  us,  to 
depend  upon  the  consideration  of  two  points ;  viz.  First,  whether,  consider- 
ing the  nature  and  description  of  die  right  of  the  corporation  as  set  out  m 
the  case,  such  right  to  nominate  and  appoint  falls  within  the  139th  section 
of  the  5  &  6  W.  4,  c.  76,  or  within  1  &  2  Vict.  c.  31.  For,  if  this  rig;ht  fells 
within  the  former  act,  there  can  be  no  doubt  that  the  proviso  for  the  interim 
appointment  will  govern  the  present  case :  but  if,  on  the  other  hand,  this 
right  of  nomination  and  appointment  is  not  comprehended  within  the  fonner 
act,  but  falls  within  the  provisions  of  the  latter,  then  arises  the  second 
•question,  whether  the  proviso  contained  in  the  139th  section  of  the  r»tnc 
6  &  6  W.  4,  upon  which  alone  the  right  of  supplying  the  vacancy  by  ^ 
the  presentation  or  nomination  of  the  bishop  of  the  diocese  can  be  sup- 
ported, extends  or  not  to  the  present  case. 

And  upon  the  first  point,  we  are  of  opinion  that  the  right  of  presenta- 
tion or  nomination  in  question  clearly  falls  within  the  provisions  contained 
in  the  1  &  2  Vict.  c.  31,  so  as  to  make  it  unnecessary  to  consider  whe- 
ther such  right  does  or  does  not  fall  within  the  139th  section  of  the  former 
act. 

That  it  was  the  intention  of  the  legislature  to  take  from  municipal  corpo- 
rations, when  established  upon  their  new  system,  all  ecclesiastical  patronage 
of  every  kind  and  description,  and  to  vest  the  same  in  the  purchasers  there- 
of, appears  to  be  beyond  a  doubt.  The  general  and  comprehensive  terms 
used  in  the  former  act,  the  passing  of  the  second  act  in  order  to  facilitate  the 
sale  of  church  patronage,  which  recites  the  doubt  as  to  the  church  patronage 
therein  described,  and  the  terms  in  which  such  doubt  is  thereby  removed; 
the  entire  absence  of  any  siipposable  ground  of  distinction  between  one 
species  of  ecclesiastical  patronage  and  another,  in  respect  that  some  should 
be  taken  from  them  and  others  left ;  these  circumstances  all  combine  to 
prove  the  intention  of  the  legislature  to  have  been,  the  general  removal  of 
all  ecclesiastical  patronage  from  the  hands  of  municipal  corporations ;  and 
certainly  the  particular  character  and  description  of  the  patronage  now  under 
consideration,  as  claimed  on  the  part  of  the  corporation,  assummc;  it  to  he 
correctly  claimed,  namely,  the  right  of  nominating  a  curate  or  reader,  for  a 
period  as  short  and  limited  as  they  may  think  fit,  with  the  power  to  remove 
him  at  their  own  pleasure,  would  not  entitle  it  to  any  particular  favour,  as 
an  exception  from  the  general  operation  of  the  statutes. 

*  But  the  question,  whether  the  right  of  patronage  claimed  and  rtigy 
exercised  by  the  corporation  of  Bury  St.  Edmunds  does  or  does  not  *• 
fell  within  the  operation  of  the  statute  1  &  2  Vict.  c.  31,  will  best  appear  by 
comparing  the  description  of  the  patronage  contained  in  that  act  with  the 
facts  stated  in  the  case.  The  act  recites,  "  that  in  some  instances,  the  ma- 
nors, &c.,  whereof  some  municipal  corporations  are  seised,  were  granted  to 
them  with  an  obligation  to  nominate,  provide,  and  sustain  in  certain 
churches  and  chapels,  able  and  fit  priests,  curates,  preachers,  or  ministers, 
for  the  performance  and  administration  of  ecclesiastical  duties  and  rites 
therein,  and  for  the  cure  of  the  souls  of  the  parishioners  and  inhabitants; 
and  although  such  corporations  have  from  time  to  time  duly  nominated  and 
pn^vided  such  priests,  curates,  preachers,  or  ministers,  and  paid  stipends  for 
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their  sustenance,  and  have  either  provided  houses  for  their  residence,  or 
paid  allowances  in  lieu  thereof,  yet  such  stipends  or  aUowances  have  not 
been  fixed  or  assured  by  any  competent  authority ;  and  for  want  of  any  re- 
gular endowment  or  augmentation  of  any  such  curacies^  they  have  not  been 
perpetual  cures,  or  benefices  presentative,  and  the  curates  have  not  become 
bodies  politic  and  corporate  within  the  meaning  of  1  G.  1,  c.  10,  or  36  G. 
3,  c.  3 ;  by  reason  whereof  doubts  have  arisen,  whether  the  right  of  nomi- 
nating ministers  to  such  churches  and  chapelries  can  be  sold  under  the  pro- 
visions of  the  recited  act."  Now  upon  reference  to  the  facts  stated  in  the 
case,  the  right  claimed  and  exercised  by  the  corporation  of  Bury  St.  Ed- 
munds appears  to  ?Lme  so  closely  with  the  recital  of  the  act,  that  it  might 
aknost  be  supposed  that  the  legislature  had  shaped  the  remedy  with  an  ex- 
pressive view  to  this  particular  case.  For  by  the  grant  to  the  corporation 
of6  Jac.  1,  the  alderman  and  burgesses  agreed  to  pay  8L  lOs.  out  of  the 
tithes  thereby  granted  to  them,  yearly  to  the  use  of  the  curates  and  ministers 
*10R1  ^^  ^^  ^^^  parish  ^churches  of  Bury  St.  Edmimds :  and  by  the 
-'  second  grant  of  the  12  Jac.  1,  the  king,  after  stating  his  expectation 
that  the  alderman  and  burgesses  of  Bury  St.  Edmunds  would  provide  able 
and  fit  ministers  and  preachers  of  the  word,  and  other  officers  of  the 
churches  aforesaid  necessary,  at  all  times  to  come,  granted  to  the  alderman 
and  burgesses,  and  their  successors,  the  whole  and  entire  rectories  and 
vicarages  of  Bury  St.  Edmunds,  and  the  said  parish  churches  of  St.  Mary 
and  St  James,  and  all  rights  and  patronage  of  the  same ;  and  all  the  tithe*: 
both  greater  and  less,  and  all  other  rights  to  the  same  belonging,  to  be  held 
by  them  as  freely  and  fully  as  the  late  abbot  of  the  said  monastery  then 
lately  dissolved,  or  any  of  his  predecessors,  had  held  the  same.  Now,  un- 
der these  grants,  which  were  accepted  by  the  corporation,  there  can  be  no 
doubt  but  that  the  corporation  were  bound  to  make  a  sufficient  provision  for 
the  cure  of  the  parish  in  question,  and  that  they  had  the  nomination  and  ap 
potntment  of  the  person  or  persons  who  should  perform  the  duty ;  nor  is 
there  any  doubt  that  if  they  had  appointed  a  person  to  such  cure  wiOi  a  fixed 
stipend,  and  irremovable  at  their  own  pleasure,  he  would  have  been  a  per- 
petual curate  in  the  strict  legal  sense  of  the  word. 

It  appears,  however,  from  the  statement  in  the  case,  that  they  did  not 
make  any  endowment,  or  give  any  fixed  stipend  to  the  ministers  in  either  of 
the  churches ;  nor  did  they,  so  far  as  appears  in  the  case,  for  a  considerable 
period  subsequent  to  the  grants  of  King  James,  appoint  any  one  particula: 
person  to  the  cure  of  either  of  the  churches ;  but  from  the  year  1652,  (the 
records  previous  to  which  year  are  lost,)  down  to  the  year  1687,  the  alder- 
man and  burgesses  from  time  to  time  appointed  and  provided  the  ministers 
necessary ;  during  some  part  of  that  time,  procuring  as  they  were  best  able, 
•1091  ™  Sunday  to  Sunday,  clergymen  from  Cambridge  or  *elsewhere, 
^  and  paying  them  for  such  their  services.  So  that  the  corporation, 
during  that  early  period,  appear  to  have  acted  precisely  in  the  same  manner 
as  the  monastery  itself  before  the  dissolution  had  done,  except  that  the  cor- 
poration procured  ministers  from  other  c^uarters  instead  of  furnishing  them 
out  of  their  own  body.  Instances  of  which  mode  of  nomination  were  pro- 
bably not  unfiiequent  at  an  early  period  after  the  dissolution  of  monasteries, 
as  would  appear  from  the  case  of  Carver  v.  Pinkney^  3  Lev.  82,  where  a 
covenant  is  set  out  in  a  lease  by  the  Dean  of  Lincoln  of  a  certain  rectory  to 
the  defendant,  who  covenants  with  the  dean,  "  That  he  would  find  or  pro- 
Tide  a  sufficient  minister  or  priest  to  serve  in  the  church,  such  as  the  dean 
ukI  his  successors  should  allow  and  approve,  and  would  pay  the  said  priest 
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40  marks  per  annum."  So  that  the  person  or  persons  provided  by  the  cor- 
poration to  officiate  in  the  cure  of  the  parish  at  that  time,  appears  to  have 
been  removable  or  changeable  at  their  will,  just  as  the  monk  sent  to  officiate 
by  the  monastery,  was  in  some  instances  removable,  "ad  nzUum  priorisf^ 
as  appears  in  the  case  of  BriUon  v.  Wade^  Cro.  Jac.  516.  And  supposing 
such  right  of  the  corporation  to  appoint  or  present  continued  to  be  the  same 
up  to  the  time  of  the  municipal  corporation  act,  (which  the  counsel  for  tht* 
defendant  contends  to  have  been  the  case,)  that  is,  if  there  was  no  fixed 
stipend  payable  by  the  corporation,  and  the  corporation  had  the  power  to 
appoint  and  remove,  the  case  would  fall  precisely  within  the  wonls  of  the 
preamble  of  the  statute  of  Victoria, — that  tithes  were  granted  to  the  corpora- 
tion, with  an  obliga ion  to  nominate  able  and  sutncient  ministers;  that 
ministers  were  nominated  and  provided  by  the  corporation,  and  stipends 
paid  by  them ;  but  the  stipends  not  having  been  fixed,  or  allowed  by  com- 
petent •authority,  and  for  want  of  regular  endowment  or  augmenta-  ^*^lQ 
tion,  the  curacies  have  not  become  perpetual  curacies  ;  and  the  pre*  ^ 
sent  case,  therefore,  would  be  precisely  that  which  the  statute  intended  to 
provide  for. 

Two  objections  have  been  urged  on  the  behalf  of  the  coxporation,  against 
the  application  of  the  statute  to  the  case  before  us.  In  the  first  place,  it  is 
said  there  was  nothing  which  could  be  the  subject-matter  of  a  sale  within 
the  intention  of  these  acts ;  for  there  was  no  certain  duration  of  incumbency 
in  the  cure,  the  appointment  being  entirely  at  the  will  of  the  corporation, 
who  might  displace  one  curate  or  reader  and  appoint  another  as  they 
pleased.  Admitting  this  power  of  amotion  to  have  existed  in  the  coipora- 
tion,  for  the  purpose  of  argument,  but  not  conceding  it  to  be  a  fact  in  this 
case,  when  it  appears  that  the  curates  have  been  regularly  licensed  by  the 
bishop,  the  effect  of  which  license  it  is  now  unnecessaiy  to  enter  into ; 
admitting  it,  however,  to  exist,  still  it  is  difficult  to  feel  the  force  of  the 
objection.  For  the  corporation  are  only  required  by  the  act  to  sell  such 
right  of  nomination  or  presentation  as  they  actually  possess,  without  any 
reference  to  the  period  for  which  the  nomination  or  presentation  is  given. 
If  their  right  is,  to  present  a  curate  who  holds  for  life,  they  sell  a  power  of 
presentation  for  life ;  if  a  curate  who  is  removable  at  will,  such  will  be  the 
presentation  that  is  put  up  to  sale. 

It  is  objected  in  tiie  second  place,  that  the  right  of  nomination  exercised 
by  the  corporation  in  respect  of  the  parish  church  of  St.  James,  is  not  a 
nomination  of  one  incumbent  to  the  church,  but  of  two  separate  and  distinct 
ministers,  viz.,  a  curate  or  reader,  and  a  preacher  or  lecturer,  each,  with  a 
distinct  and  separate  means  of  support  provided  for  them,  the  curate,  re- 
ceiving the  surplice-fees,  the  preacher,  having  a  salary  paid  to  him  by  the 
corporation ;  and  it  is  assertea  that  two  benefices  •iii  one  and  the  m^j 
same  parish  are  unknown  to  the  law  of  England,  and  cannot  exist  ^ 
together.     That  there  is  not,  however,  any  inconsistency  in  law  in  the  pro 
position,  that  two  benefices  should  exist  in  one  and  the  same  parish,  is  eri 
dent  from  the  instance  of  parson  and  vicar,  who  may,  under  particular  cir 
curastances,  both  have  the  cure  in  the  same  parish,  ^e  parson,  as  it  is  said, 
hahttualU^;  the  vicar,  actualU^r,  (see  Cro.  Jac.  517  ;)  a  proposition  that  is 
also  adopted  by  the  late  Lord  Stowell  in  his  judgment  in  the  case  of  the 
Duke  of  Portland  v.  Bingham^  1  Hagg.  Consist.  Rep.  162.  (a)     Bat,  in 

(a)  And  as  to  the  diversity  "  inter  advocationem  medietatis  ecclesiae  ct  mcdietatem 
advocationis  ecclesice  ;*'  see  Co.  Litt  17  b,  18  a;  see  also  Holland' g  Cast,  4  Co.  Rep.  75; 
HmUh*$  Can,  10  Co.  Rep.  136;   WiwUor  ▼.  JrchlnMlu^  of  Canterbury,  Cro.  Elix.  686. 
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fact,  the  objection  is  one  that  applies  itself  rather  to  the  mode  in  which  the 
ecclesiastical  commissioners  will  deal  with  the  right  of  patronage  and  direct 
the  sale,  than  to  the  question  now  before  us,  which  is  confined  to  the  right 
of  the  ad  interim  appointment ;  and  so  far  as  is  necessary  to  tlie  present 
bquiry,  it  is  sufficient  for  us  to  say,  that  the  office  of  curate  or  reader  ap- 
pears to  us  to  fall  within  the  scope  and  intention  of  the  statute  above 
referred  to,  of  the  1  &  2  Vict.  c.  31. 

The  second  question,  therefore,  now  arises,  whether,  the  case  falling 
within  that  statute,  it  is  comprehended  within  the  proviso  of  the  139th  sec- 
tion of  the  former  statute,  so  as  to  give  the  bishop  of  the  diocese  the  power 
of  appointing  to  a  vacancy  before  the  sale.  And  we  think  the  necessary 
consequence  of  holding  it  within  the  statute  of  Victoria  is  to  bring  it  within 
the  139th  section  of  the  municipal  corporation  act.  And  we  consider  the 
case  of  the  same,  as  if  the  descriptive  words  of  the  later  statute  of  Victoria 
had  been  actually  inserted  in  the  139th  section  of  the  former  act,  and  had 
ti  ^21  formed  *part  of  that  section.  The  doubt,  expressed  in  the  recital  of 
J  the  statute  of  1  &  2  Vict.  c.  31,  is,  whether  such  rights  of  nomina- 
tion as  are  therein  described,  could  be  sold  under  the  provisions  of  the  139th 
section,  one  of  which  very  provisions  is,  the  power  of  interim  appointment 
given  to  the  bishop  of  the  diocese.  And  when  it  is  argued  that  by  the 
express  words  of  the  statute  of  Victoria,  the  curacy  does  not  become  a 
benefice  until  after  the  sale,  and  that  this  appointment  takes  place  before,  it 
may  be  answered  that  the  power  of  appointment  in  the  139th  section  is  not 
limited  to  the  case  of  benefices,  but  is  extended  also  to  the  ecclesiastical 
preferments  mentioned  in  that  clause  ;  and  that  the  right  of  nomination  to 
this  curacy  is,  upon  the  argument,  to  be  considered  as  virtually  introduced 
into  the  clause  itself  by  the  latter  statute. 

For  the  reasons  above  given,  we  think  that  the  right  of  appointment  to 
the  office  of  curate  or  reader  of  the  parish  church  of  St.  James,  in  Bury  St. 
Edmunds,  became  vested  in  the  Bishop  of  Ely  upon  the  death  of  the  late 
curate ;  and  that  judgment,  relictd  verificaticme^  must,  therefore,  be  entered 
for  the  plaintiff  for  die  damages  agreed  upon  between  the  pardes. 

Judgment  for  the  plaintiff. 


•113]  •Doe  dem.  ANN  CAPE,  GRACE  CAPE,  and  JUDITH  CAPE, 
V.  THOMAS  WALKER. 

A.  by  his  will,  aAer  bequeathing  certain  pecuniary  legacies  to  C.  and  D.,  his  son  and 
daaghter  by  a  second  marriage,  and  100/.  to  his  granddaughter  E.,  declared,  **  But  if  it 
shonid  happen  (hat  my  son  B.  should  marry  and  have  heirs  of  his  own,  then  my  will 
is  that  my  executors  shall  pay  unto  E.  the  further  sum  of  100/.  in  addition  to  the  100/. 
before  bequeathed  to  her,  to  be  paid  within  twelve  months  after  the  birth  of  B*s  first 
child."  And  after  giving  certain  specific  legacies  to  C.  and  D.,  he  proceeded  as  fol- 
lows: "In  case  it  should  happen  that  B.  (A's  eldest  son  and  heir  at  law,)  should  de- 
part this  life  and  having  no  heirs  lawfully  begotten,  and  that  my  freehold  tenement 
situate.  &c.  should  fall  by  descent  unto  E.,  and  she  inhtrU  and  posiess  the  same ;  then 
my  will  is,  that  £.  shall  pay  out  of  my  said  freehold  tenement  the  sum  of  400/.,  viz. 
200/.  to  C,  and  200/.  to  D.,  the  same  to  be  paid  within  twelve  months  afier  E.  comes 
into potMftxitm  of  the  taid  estate'^  adding  a  power  of  entry  and  sale  in  case  of  non-pay- 
ment of  the  400/. 

Hrfrf,  first,  that  the  words  **  in  case  it  should  happen  that  my  son  B.  should  depart  th  ts 
life  and  having  no  heirs  lawfully  begotten,  and  that  my  freehold  tenement  should  fall 
by  descent  unto  E.,"  contemplated  an  indefinite  failure  of  issue,  from  which  an  estate 
Uil  in  B.  might  be  implied. 

But  held  secondly,  that  the  will  contained  no  devise  over  to  E.  express  or  to  be  implied, 
>o  as  to  cut  down  the  estate  taken  by  B.  the  heir  at  law  to  an  estate  tail  with  remain- 
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der  to  £.  in  fee,  though  there  were  strong  groands  for  conjecturing  that  the  testator  in- 
tended  £.  to  succeed  to  the  estate  in  case  his  heir  B.  should  die  without  issue. 
In  order  to  cut  down  interest  of  B.,  the  heir  to  an  estate  tail,  an  txpreu  devise  over  is  nn- 
necessary,  if  the  intention  of  the  testator  that  the  estate  should  go  over,  in  case  B.  the 
heir  died  without  issue,  is  clearly  manifested  by  the  will. 

Ejectment,  on  the  joint  demise  of  the  three  lessors  of  the  plaintiff,  to  re- 
cover a  freehold  messuage,  tenements,  and  lands  at  Ireby,  in  the  pari^  of 
Ireby,  in  the  county  of  Cumberland,  in  the  possession  of  flie  defendant 

Pursuant  to  the  provisions  of  the  3  &  4  W.  4,  c.  42,  s.  25,  the  following 
case  was,  by  a  judge's  order,  stated  for  the  opinion  of  the  court: 

The  premises  sought  to  be  recovered  in  this  ejectment  were  formerly  tie 
property  of  Thomas  Walker  of  Ireby  Low,  who  died  seised  thereof  in  the 
year  of  our  Lord  1813,  having  first  made  his  will,  bearing  date  on   r^jw 
*the  22d  day  of  July,  1809,  and  duly  executed  and  attested  to  pass  *• 
real  estate,  which  will  is  as  follows : — 

"  In  the  name  of  God,  Amen.     I,  Thomas  Walker  of  Ireby  Low,  in  tbe 
parish  of  Ireby,  in  the  county  of  Cumberland,  yeoman,  being  advanced  in 
years,  but  of  sound  and  disposing  mind,  memory,  and  understanding,  and 
considering  the  uncertainty  of  this  mortal  life,  make  and  publish  this  my  last 
will  and  testament  in  manner  following,  that  is  to  say.     First,  I  order  and 
direct  that  all  my  just  debts  and  funeral  expenses  shall  be  paid  by  my  exe- 
cutors hereinafter  named,  as  soon  as  conveniently  may  be  adfter  my  decease. 
I  give,  devise,  and  bequeath  unto  my  daughter  Grace  Walker  300/.  of  law- 
ful money ;  I  give,  devise,  and  bequeath  unto  my  son  Jonathan  Walker  the 
sum  of  250/.  of  lawful  money ;  I  also  give,  devise,  and  bequeath  unto  my 
granddaughter  Mary  Walker  the  sum  of  100/.  of  lawful  money.     The  above 
legacies  to  be  paid  by  my  executors  twelve  months  after  my  decease.    W 
j/*  U  should  happen  thai  my  son  William  Walker  should  nuarry  or  contrad 
mairimxmy  and  have  heirs  of  his  oum,  then  I  order  and  direct  j  am/my  tm//Uf 
that  my  executors  shall  pay  or  cause  to  be  paid  unto  my  granddaughter  Manf 
Walfcer,  the  further  sum  of  100/.  of  lawful  money  more^  in  additixm  to  0^ 
ItX)/.  b^ore  bequeathed  unto  her^  to  be  paid  within  twelve  months  after  the 
birth  of  my  son  William^ s  first  child,     I  give,  devise,  and  bequeath  unto 
my  son  Jonathan  Walker,  and  my  daughter  Grace  Walker,  jomdy  and 
equally,  shjire  and  share  alike,  all  my  shares,  interest,  title,  and  property 
arising,  or  that  may  arise  out  of  the  snip  called  or  known  by  the  name  of 
the  Bell,  Captain  Carlisle,  master,  sailing  out  of  the  port  of  Workington,  or 
some  other  British  port  adjoining.     I  give,  devise,  and  bequeath  unto  my 
daughter  Grace  Walker,  all  my  household  fiimiture,  such  as  beds,  chain, 
tables,  clocks,  and  all  and  every  other  part  called  and  known  by  the  name 
of  household  furniture  that  is  within  my  house  or  may  be  ^contained  rtjjS 
within  my  dwelling-house  at  the  time  of  my  decease.     In  case  it  ^ 
should  happen  that  my  son  William  Walker  should  depart  this  Itfeanihao- 
ing  no  heirs  lawfully  begotten^  and  that  my  freehold  messuage  and  tenetnefd 
situate  at  Ireby  Low,  and  which  I  tww  live  upon,  should  fall  by  descent  wdo 
my  granddaughter  Mary  Walker y  and  she  inherit  and  possess  the  samiy  then 
I  order  and  direct,  and  my  will  is,  that  my  granddaughter  Mary  Walker 
shall  pay  or  cause  to  be  paid  out  of  my  freehold  messuage  and  tenement 
situate  at  Ireby  Low  aforesaid,  the  sum  of  400/.  of  lawful  money,  viz.  200/. 
to  my  son  Jonathan  Walker,  and  200/.  unto  my  daughter  Grace  Walker, 
the  same  to  be  paid  within  twelve  months  after  she,  my  granddaughter  Maiy 
Walker,  comes  into  possession  of  the  said  estate:  in  case  it  should  happen  me 
400/.,  or  any  part,  should  be  m  arrear  and  not  paid  up  at  the  above  stated 
time,  then  it  may  be  lawful  for  my  son  and  daughter,  Jonathan  and  Grace 
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Walker,  to  re-enter  and  take  into  possession  all  my  freehold  messuage  and 
tenement,  and  sell  the  whole,  or  any  part,  in  public  sale  or  sales,  and  con- 
tinue to  dispose  of  the  same  till  all  arrears  and  costs  be  paid  up.  And  lastly, 
all  the  rest  and  residue  of  my  goods  and  chattels,  stock,  and  crop,  standing 
and  growing,  and  personal  estates  whatsoever  or  wheresoever,  and  of  what 
nature  or  kmd  soever,  I  give  unto  my  said  sons  William  and  Jonathan  Wal- 
ker ;  and  I  hereby  make  and  ordain  my  sons  William  and  Jonathan  Walker 
sole  and  joint  executors  of  this  my  last  will  and  testament." 

William  Walker,  the  eldest  son  of  the  testator,  Thomas  Walker,  sur- 
vived his  father,  and  enjoyed  the  said  freehold  messuage  and  tenement 
situate  at  Ireby  Low,  on  which  his  father  was  living  at  the  date  of  his  will, 
(and  which  are  the  premises  sought  to  be  recovered  in  this  ejectment,)  and 
died  in  February,  1836,  unmarried  and  without  issue,  and  without  having 
levied  any  fine  or  suffered  any  recovery,  and  devised  the  said  premises  by 
•llfil  *  *^  ^^  ^  ^^^  nephew  Thomas  Walker,  the  now  defendant.  The 
J  said  Mary  Walker,  the  granddaughter  of  the  testator  Thomas  Walker 
died  in  the  year  1825,  leaving  three  daughters  (the  lessors  of  the  plaintiff) 
her  surviving.  The  lessors  of  the  plaintiff  are  joint  heirs  at  law  of  Thomas 
Walker,  the  testator ;  as  appears  by  the  following  pedigree : — 


Thomas  Walker, 

the  testator. 


I 


WiUiam  Walker, 

died  Febraary,  1836, 

without  issue. 


I 


Isaac  Walker, 

died  before  his 

father. 


Jonathan  Walker, 
son  by  a  second  wife. 


Mary  Walker, 

married  Joseph  Cape, 

and  died  1826. 


Thomas  Walker, 
the  defendant. 


I 


Ann, 
Lessors 


Grace, 

of  the 


Judith, 
plaintiff. 


The  question  for  the  opinion  of  the  court  is,  whether  the  lessors  of  the 
plaintiff  are  entitled  to  recover,  (a)     - 

The  case  was  first  argued  in  Hilary  term  last,  before  Bosanquet,  J., 
Erskine,  J.,  and  Maule,  J.;  and  again  in  Trinity  term,  before  Tindal,  C.  J., 
and  BosANQUET,  Erskine,  and  Maule,  JJ. 

^1171  *  Hodgson^  for  the  lessors  of  the  plaintiff.  Under  this  will  the  testa- 
"'  tor's  granddaupjhter  took  an  estate  in  fee,  either  in  remainder  after  an 
estate  tail  in  William  Waller  the  eldest  son,  or  by  way  of  executory  devise,  in 
the  event  of  WiUiam  dying  without  issue  living  at  his  decease.  Although 
the  case  is  not  firee  from  difficulty,  enough  appears  on  the  face  of  the  will  to 
satisfy  the  court  that  the  testator  intended  his  granddaughter  to  take  in  one 
or  other  of  these  ways.     It  is  clear,  that  he  contemplated  her  becoming  the 

(a)  Points  marked  for  argument  on  the  part  of  the  lessors  of  the  plaintiff. — ^That  bjr 
the  will  of  Thomas  Walker,  William  Walker  took  only  an  estate  tail,  with  remainder  to 
the  testator's  granddausfhter  Mary  Walker,  afterwards  Mary  Cape,  in  fee ;  or  that  there 
was  an  executory  devise  to  the  granddaughter,  in  the  event  of  the  testator's  son  dying 
?ithont  issue  of  his  body  living  at  his  decease. 

For  the  defendant— That  William  Walker  had  a  devisable  estate  in  the  premises  and 
that  they  passed  to  the  defendant  under  his  wiU. 
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owner  of  the  estate  at  some  future  period ;  for  he  directs  her,  when  that 
shall  happen,  to  pay  400/.  to  the  children  of  the  second  marriage.     It  may 
be  admitted,  that  the  construction  now  contended  for  is  a  remote  construc- 
tion, and  arises  chiefly  by  implication ;  but  the  courts  have  always  shown  a 
desire  to  eflectuate  a  testator's  intention ;  and  whether  that  is  to  be  gathered 
from  express  words,  or  is  to  be  implied,  makes  no  difference,  so  long  as  the 
intention  can  be  ascertained.    In  Doe  detn,  Hickman  v.  Haslewoodj  6  A.  &  E. 
167,  (33  E.  C.  L.  R.  38,)  1  N.  &  P.  352,  where  a  testator,  after  bequeath- 
ing his  personal  estate  to  his  wife,  proceeded  as  follows :  "  and  I  do  like- 
wise make  my  wife,  the  said  A.  H.,  full  and  sole  executrix  of  the  freehold 
house  situate,  &c.,"  it  was  held  that  the  wife  took  a  fee  in  the  house.    Lord 
Denman,  C.  J.,  in  delivering  the  judgment  says,  "For  what  purpose,  then, 
can  we  suppose  that  the  house  was  introduced  into  the  will  at  all  ?    Why 
was  it  mentioned  in  immediate  connection  with  property  most  certainly  dis- 
posed of,  if  he  meant  to  die  intestate  with  respect  to  it?     We  can  discover 
no  other  probable  or  reasonable  supposition,  but  that  the  house  was  intro- 
duced mto  the  will  with  the  intention  of  disposing  of  it ;  and  if  so,  there  is 
no  other  conclusion  possible,  but  that  he  meant  the  disposition  to  be  in 
favour  of  his  wife.    We  are  aware  of  no  authority  (and  none  such  has  been 
suggested)  which  affects  to  impose  *a  limit  beyond  which  the  courts   r#|io 
shall  not  proceed  in  their  favourable  construction  of  wills,  to  cany   •- 
into  effect  the  intention  of  a  testator."  {a)    So  here,  if  this  testator  meant  to 
die  intestate  with  respect  to  this  estate,  for  what  purpose  did  he  introduce 
his  granddaughter's  name  into  those  parts  of  his  will  where  the  estate  is 
mentioned  ?     JVewton  v.  Bamardiney  F.  Moore,  127,  closely  resembles  the 
present  case.     There,  in  debt  for  arrears  of  rent,  the  defendant  pleaded  that 
one  Cosham  was  seised  and  had  issue,  Thomas,  Richard,  and  Gilbert   Tho- 
mas died,  his  wife  ensient:  the  father  devised,  "to  the  child  my  son  Tho- 
mas's wife  now  goeth  withall,  twenty  nobles  yearly,  to  be  paid  to  the  use 
of  the  child  for  twenty  years,  and  if  my  son  Richard  die  before  he  hath 
any  issue  of  his  body,  so  that  my  land  do  descend  to  Gilbert  before  he  come 
to  twenty-one  years  of  age,  then  mine  executors  shall  occupy  it  until  Gilbert 
be  twenty-one  years  of  age."    The  father  died :  Richard  entered :  a  daugh- 
ter was  bom,  who  took  to  husband  Newton,  the  plaintiff  in  that  action,  who 
entered  and  leased  to  the  defendant,  rendering  the  rent ;  and  the  defendant 
further  said,  that  before  the  day  of  payment,  Richard  re-entered  and  ousted 
him  by  title ;  wherefore  he  prayed  judgment  if  he  ought  to  be  charged  with 
"the  rent.     The  plaintiff  demurred  to  this  plea;  and  cdfter  several  arguments 
it  was  adjudged  against  the  plaintiff;  because  Richard,  by  implication  of  the 
will,  had  an  estate  tail,  as  well  by  the  words  "  if  he  die  before  he  hath  issue," 
as  if  they  had  been  "  if  he  die  without  issue,"  and  therefore  the  entry  of 
Richard  was  a  lawful  eviction  of  the  term,  and  destroyed  the  rent.    In 
Cosen^s  case^  Owen,  29,  the  facts  are  so  similar  Aat  it  is  probably  the  same 
case  with  a  variation  only  in  the  names.     In  Tilly  v.  Collyer^  3  Keb.  589, 
one   Raven,  having  issue  three  daughters,  devised  to  his  wife  all  his 
•freehold  until  his  heir  came  to  twenty-one,  paying  to  the  heir  10s.   r#t  jQ 
during  the  term,  and  to  the  rest,  after  fifteen  years  old,  20^.  apiece,   ^ 
and  fhe  heir  to  pay  to  A.  and  E.,  daughters,  100/.  apiece,  40/.  at  the  de- 
cease of  the  wife,  &c.,  "  and  if  S.  my  heir  die  without  heir  before  tarenty-one, 
that  the  lands  descend  and  fall  to  A.,  then  A.  to  pay  to  E.,"  &c.    Hale,  C.  J. 
"  The  testator  was  mistaken  in  his  intent  that  the  eldest  daughter  was  his 
neir,  but  intended  his  land  should  go  according  to  that  mistsJce ;  also  she 

(o)  Et  vide  ante,  17,  (a) 
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that  is  called  heir  is  to  pay  the  portions  to  the  younger,  and  no  provision 
made  for  the  elder  daughter.  •  •  •  Albeit  there  is  no  express  devise  to  S., 
yet  she  bein^  [named]  his  heir,  this  is  sufficient  to  exclude  the  rest,' and  to 
make  her  sole  heir."   So  here,  when  this  testator  speaks  of  his  granddaugh- 
ter succeeding  to  the  property  on  the  death  of  WiUiam,  he  must  be  under- 
stood as  intending  to  exclude  any  power  in  William  to  alienate  it  so  as  to 
prevent  it  falling  to  the  granddaughter.     In  Taylor  v.  Webbj  Styles,  301, 
307,  319 ;  S.  C.  nom.  Marrett  v.  Sly^  2  Sid.  75,  a'  devise  in  these  words, 
"  I  do  make  my  cozen  Giles  Bridges  my  soUe  ayeare  and  my  yexecutor,*' 
was  held  to  give  the  devisee  a  fee.     It  was  there  said,  by  Rolle,  C.  J., 
"  To  make  a  construction  of  a  will  where  the  intent  of  the  testator  cannot 
be  known,  is  interUio  cceca  et  sicca :  but  here,  although  the  words  of  the 
will  be  not  proper,  yet  we  may  collect  the  testator's  meaning  to  be,  by  mak- 
ing of  the  party  his  heir,  that  4ie  should  have  his  lands,  and  it  is  all  one  as 
if  he  had  said,  heir  of  his  lands ;  and,  here,  he  not  only  makes  him  his  heir, 
but  his  executor  also,  and,  therefore,  if  he  shall  not  have  his  lands,  the  word 
heir  is  merely  nugatory  and  to  no  purpose ;  for,  by  being. executor  only,  he 
shall  have  the  goods;  and,  as  it  hath  been  observed,  he  is  in  this  case 
•1201   ^''^  JactuSj  though  not  naftw."     And,  *by  Jerman,  J.,  "  The 
J   word  *  heir'  implies  two  things ;  first,  that  he  shall  have  the  lands ; 
secondly,  that  he  shall  have  them  in  fee  simple."     These  cases  show  how 
the  testator's  intention  can  be  effectuated ;  and  that  is  to  be  accomplished  by 
holding  that  William  took  an  estate  tail.     Another  authority  is  to  be  found 
in  Walter  v.  DretOy  Comyns,  372,  where,  upon  a  devise,  that  if  William, 
the  eldest  son  of  the  testator,  should  happen  to  die  without  issue,  then,  and 
not  otherwise,  after  William's  death,  the  estate  was  to  go  over  to  his  son 
Richard  and  his  heirs;  it  was  held,  that  William  took  an  estate  tail  by  im- 
plication.    So,  in  Goodright  dent,  Goodrirfge  v.  Goodriige^  Willes,  369; 
7  Mod.  453,  the  testator,  having  devised  his  lands  to  his  wife  for  life,  pro- 
ceeded, "  if  my  son  R.  (who  was  the  eldest,)  happen  to  die  without  heirs, 
my  son  J.  shall  enjoy  my  lands;"  it  was  held  that  R.  took  an  estate  tail; 
and  that  on  his  death  without  issue,  and  without  having  barred  the  estate 
tail,  J.  was  entitled  to  recover  the  lands  from  R.'s  devisee.     In  Doe  dem, 
Jones  V.  Owens^  1  B.  &  Ad.  318,  where  the  testator  debased  to  his  wife  his 
real  estate  for  life,  and  then  to  be  relinquished  to  his  son  B.  J.  at  her  de- 
cease ;  and  his  will  and  mind  were,  that  if  his  son  B.  J.  should  die  without 
issue,  his  real  estate  should  go  equally  between  his  daughters  M.  and  S.  for 
the  life  of  M.,  and  at  her  de^tb  the  testator  bequeathed  the  whole  of  his' 
real  estate  to  S.  and  her  heirs:  it  was  held  that  B.  J.  took  an  estate  tail  with 
remainder  to  M .  and  S.     The  argument  on  the  other  side  will  be,  that  the 
heir  is  not  to  be  disinherited,  except  by  express  words  or  by  necessary  im- 
plication, according  to  the  doctrine  laid  down  in  Crardiner  v.  Sheldon,  Vaugh- 
an,  259.     But  in  Goodright  dem.  Goodridge  v.  GoodridgCj  Willes,  372, 
•1211   W^^^^>  C*  Jm  expresses  *his  opinion,  that  the  rule  laid  down  in  that 
J   case  in  fevour  of  an  heir  is  carried  too  far.     And  see  Moone  dem. 
Fagge  V.  Heaseman,  Willes,  138.  (a)    It  is  submitted,  however,  that  the 
mference  to  be  drawn  from  the  lanprnage  used  here  amounts  to  a  necessary 
implication.     It  may  be  said,  that  in  order  to  support  the  construction  now 
contended  for,  that  a  double  implication  will  be  requisite,  but  that  is  a  fal- 
lacy ;  for  the  only  implication  is  the  devise  to  the  granddaughter,  of  which 
the  cutting  down  of  William's  estate  to  an  estate  tail  is  but  the  necessary 
consequence.     The  doctrine  of  implication  has  been  carried  very  far  in  two 
(a)  And  as  to  this  point,  see  4  Mann.  & Ryl.  71,  {d ;)  6  Ner.  &  M.  287, 393,  (36  E.  C.  L.R.) 
VOL.  XL.  66  2x2 
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modem  cases.  In  Termy  dem»  Jigar  v.  ^ar^  12  East,  253,  under  a  devise 
of  lands  to  the  testator's  son  and  his  heirs  forever,  as  to  part  of  the  lands, 
upon  condition  that  he  should  pay  to  the  testator's  daughter  12i.  a  year  till 
she  came  of  age,  and  then  pay  her  300/.,  and  in  default  of  payment,  that 
she  should  enter  upon  and  enjoy  tlie  said  part  to  her  and  her  heirs  forever, 
and  in  case  his  son  and  daughter  both  died  without  leaving  any  child  or 
issuej  the  testator  devised  the  reversion  and  inheritance  of  aU  the  lands  to 
another ;  it  was  held  that  the  devise  over  was  not  an  executory  devise,  but 
a  remainder  limited  after  successive  estates  tail  of  the  son,  and  also  of 
the  daughter,  by  implication.  So  in  RomUly  v.  Jcanes^  6  Taunt.  263; 
1  Marsh.  600,  a  devise  to  H.  S.,  my  brother's  son,  to  hold  to  him  and 
his  heirs,  and  in  case  my  brother  and  his  son  should  happen  to  die,  having 
no  issue  of  either  of  their  bodies,  then  to  J.  C.  and  his  heiis ;  was  held  to 
be,  not  a  defeasible  fee  simple  in  H.  S.,  the  son,  with  an  executoiy  devise 
over,  but  an  estate  tail.  These  two  cases  last  cited  go  much  further  than 
is  necessary  to  be  contended  for  here.  Apart  from  ^authorities,  the  r^too 
language  of  the  will  clearly  shows  that  the  testator  intended,  in  the  ^ 
event  of  his  son  William  dying  without  issue,  that  the  granddaughter  should 
take  the  estate.  She  is  charged  with  the  payment  of  the  400/. ;  and  how 
is  she  to  pay  that  charge  if  sue  is  not  to  have  the  estate  ?  The  charge  of 
itself  would  give  her  the  fee ;  but  besides  that,  the  testator's  intention  is 
further  indicated  by  the  power  subsequently  given  to  the  children  of  the 
second  marriage,  to  enter  and  sell  if  the  400/.  is  not  paid,  who,  if  this  con- 
struction be  not  adopted,  will  lose  the  benefit  of  that  bequest. 

Secondly,  a  different  interpretation  is  given  to  the  words  "having"  and 
"  leaving"  children  ;  and  in  this  case,  if  the  words  "having  no  heirs  law- 
fully begotten,"  are  to  be  considered  as  applying  to  the  period  of  William's 
decease,  then  the  devise  to  the  granddaughter  must  be  held  to  be  an  execu- 
tory devise.  But  the  cases  cited  show,  that  where  a  devise  can  take  effect 
as  a  remainder,  it  is  not  to  be  so  construed.  However,  the  words  "  haviiu[ 
no  heirs  lawfully  begotten,"  may,  without  much  force,  be  held  to  mean,  if 
William  should  die  without  having  had  a  child  bom  to  him ;  and  the 
court  may  so  decide,  if  they  think  that  the  better  construction. 

CootSy  for  the  defendant.  It  is  submitted  that  the  testator's  will  contains 
no  devise  of  the  estates  in  question,  but  that  William,  the  eldest  son,  took 
it  by  descent  as  heir,  charged  in  a  certain  event  with  the  payment  of  400/.  to 
the  children  of  the  second  marriage.  Looking  at  the  case  in  this  point  of 
view,  will  remove  all  difficulties,  and  wiU  mlly  effectuate  the  testator's 
intention  with  respect  to  the  whole  of  his  family.  At  first  it  may  be  doubted 
whether  the  charge  of  400/.  could  be  maintained,  were  the  court  to  hold  tbat 
there  was  no  devise  of  the  estate ;  but,  on  consideration,  it  will  be  found  rt223 
that  this  doubt  is  ^without  any  real  foundation.  Charging  an  estate  ^ 
devised  to  the  heir  at  law  with  money  to  be  paid  to  younger  children,  is  not 
such  an  alteration  of  the  estate  as  will  make  the  heir  take  by  purchase. 
For  instance,  in  Hayn^worth  v.  Pretty^  Cro.  Eliz.  833,  919 ;  F.  Moore,  644; 
where  P.,  seised  of  lands  in  fee,  and  having  issue  R.,  S.,  J.,  and  M.,  sons, 
and  N.,  a  daughter,  devised  to  S.,  J.,  M.,  and  N.,  20/.,  to  be  paid  to  than 
when  they  attained  to  the  age  of  twenty-one  years ;  and  devised  all  his  lands 
to  R.,  his  eldest  son,  to  hold  to  -him  and  his  heirs,  upon  condition  he  should 
pay  to  his  other  children  the  said  sums  appointed  unto  them,  according  to 
the  intent  of  his  will ;  and  if  he  refused  payment  of  any  of  the  said  sum 
or  sums  of  money,  that  then  neither  he  nor  his  heirs  should  have  or  enjoy 
the  said  lands,  any  devise,  title,  descent,  or  interest,  to  the  contrary  notwiUh 
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standing ;  but  that  the  fiaid  sons  and  daughters  should  hare  it  to  them  and 
their  heus ;  it  ivas  held,  that  the  first  devise  to  the  son  and  his  heirs  in  fee, 
being  no  more  than  what  the  law  gave,  was  void,  (a)  The  quesiion  then 
arose  as  to  what  security  the  younger  children  had  for  their  portions ;  and 
the  case  was  again  argued  on  that  point,  Cro.  £liz.  919,  when  it  was  held 
to  be  a  devise  to  the  younger  children,  on  default  of  payment  of  their  por- 
tions by  the  eldest  son.  That  case  will  authorize  the  court  to  say  here,  that 
by  the  power  given  to  the  children  of  the  second  marriage  to  enter  and  sell 
in  default  of  payment  of  the  400/.,  the  estate  was  devised  to  them  in  the 
event  of  such  default.  It  may  be  admitted  to  be  setded  by  the  cases  cited  ^ 
that  an  express  devise  over  on  the  fieilure  of  the  issue  of  the  heir  to  whom 
no  estate  is  given  by  the  will,  cuts  down  his  interest  to  an  estate  tail.  But 
here,  the  devise  over,  instead  of  being  express,  is  attempted  to  be  raised  by 
*1241  ^pl^c^^^^-  Although  the  doctrine  laid  down  in  ^favour  of  the  heir  in 
-I  Gardiner  v.  Sheldon^  Vaughan,  259,  has  been  in  some  degree  modified, 
that  case  is  still  a  leading  audiority  ;  and,  as  against  the  heir,  the  implication 
must  be  so  strong  as  clearly  to  satisfy  the  court  that  such  was  the  intention 
of  the  testator.  In  Aspmal  v.  Petvin^  1  Sim.  &  Stu.  544,  Leach,  V.  C, 
said,  "  It  has  been  argued,  that  it  is  now  to  be  considered  as  the  rule  of 
construction,  that  if  an  estate  be  given,  not  to  the  heir,  but  to  a  stranger 
after  the  dea^  of  A.,  A.  takes  by  implication.  I  cannot  allow  such  a  pro- 
position to  pass  without  entering  my  protest  against  it.  I  am  not  aware 
there  is  any  authority  to  support  it.  If  a  testator  gives  to  his  heir  after  the 
death  of  A.,  he  plainly  means  that  his  heir  should  not  take  during  the  life 
of  A.;  and  having  named  no  other  person  to  take  during  the  life  of  A.,  it  is 
necessarily  to  be  implied  that  he  means  A.  to  take  during  his  own  life.  But 
if  tlie  testator  gives  to  a  stranger  after  the  death  of  A.,  it  does  not  plainly  and 
necessarily  appear  from  thence  that  he  means  that  his  heir  should  not  taice  during 
the  life  of  A. ;  and  it  is  against  the  first  principles  of  construction  to  disinherit  an 
heir  by  conjecture."    Jfewton  v.  Bamardine  and  Cosen^s  case  are  distin- 

Siishable  from  the  present.  There,  in  order  to  give  any  efiect  to  the  will, 
e  court  were  obliged  to  hold  that  Richard,  the  testator's  second  son,  took 
an  estate  tail.  In  TiU^y  v.  CoUysr^  the  testator  manifestly  intended  to 
make  the  eldest  daughter  his  heir.  In  Doe  dem.  Hkkman  v.  Haslewoodj  the 
court  said  that  no  other  conclitsion  was  possible  but  that  the  testator  meant 
the  disposition  to  be  in  feivour  of  his  wife.  Termy  dem.  .9gar  v.  ^ar  and 
BomiUy  v.  James  have  been  cited  as  tending  to  shake  the  doctrine  m  GoT' 
diner  v.  Sheldon.  In  the  fomker  case,  however,  the  son  had  suffered  a  re- 
•1251  covery,  and  it  was  therefore  rather  for  his  •advantage  to  say  that  he 
-■  took  an  estate  tail ;  and  in  the  latter  case  there  was  an  express  devise 
over 

The  testator  undoubtedly  contemplated  providing  for  all  his  family ;  but 
it  would  appear  that  the  granddaughter  was  not  so  great  a  favourite  with 
him  as  the  rest ;  for,  in  the  first  instance,  he  only  leaves  her  100/.,  and  an 
additional  lOOL  afterwards. 

Here  it  is  submitted  that  no  devise  can  be  implied ;  but  if  the  court  think 
that  there  is  a  devise,  then  it  is  a  gift  of  the  estate  to  William  in  fee,  with 
an  executory  devise  over  to  the  granddaughter,  in  the  event  of  William 
dying  without  issue  in  the  lifetime  of  the  granddaughter.  The  testator 
seems  to  have  intended  the  failure  of  issue  to  be  while  she  was  alive ;  and, 
if  that  be  so,  the  event  has  not  happened  on  which  she  was  to  have  the 
estate.  Fiu'thennore,  if  the  estate  was  to  go  over  on  the  death  of  William, 
(a)  Secas,  since  1  Vict.  c.  S6. 


524  Doe  d.  Cape  v.  Walker.  M.  V.  1840.  [125 

it  was  only  in  case  he  should  die  intestate,  for  the  testator  evidently  con- 
templated that  the  estate  should  ^^  fall  by  descent"  to  the  granddaughter. 

Hodgson^  in  reply.  The  main  argument  on  the  other  side  has  been,  that 
the  granddaughter  was  to  take  only  in  the  event  of  Wilham  dying  in  her 
lifetime  and  intestate.  The  objection  to  that  construction  is,  that  it  imports 
into  the  will  two  conditions,  without  any  reason  or  necessity.  It  is  unques- 
tionable, that  by  a  will  properly  made,  a  charge  might  attach  on  an  estate 
vesting  in  the  heir  by  descent ;  but  that  is  not  the  case  here.  If  the  testator 
contemplated  an  indefinite  failure  of  William's  issue,  there  would  be  no 
executory  devise  over,  but  the  latter  would  take  in  tail,  with  remainder  to 
the  granddaughter  in  fee.  It  is  said  'that  the  devise  over  must  be  express, 
in  Older  to  cut  down  the  estate  of  the  heir.  It  is  true,  that  in  the  cases 
cited  there  was  an  express  devise ;  but  where  the  question  is  one  of  inten- 
tion, it  can  make  no  difference  whether  that  intention  is  *conveyed  r«iog 
in  direct  terms  or  is  to  be  gathered  by  inference  from  the  words  ^ 
used,  so  long  as  the  inference  is  clear  and  distinct.  In  Goodright  dem. 
Croodridge  v.  Goodridge,  Willes,  371,  Willes,  C.  J.,  says,  "a  distinction 
was  endeavoured  to  be  made  by  the  counsel  for  the  defendant,  where  there 
is  an  express  devise  to  the  eldest  son  and  his  heirs  in  the  fonner  part  of  the 
will,  and  where  there  is  no  such  devise ;  for  in  that  case  it  was  said  that 
the  eldest  son  took  a  fee-simple  by  descent,  which  could  not  be  altered  or 
restrained  by  implication,  and  that  as  he  claims  nothing  by  the  will,  he 
ought  not  to  be  affected  by  any  part  of  it.  But  this  distmction  has  no 
foundation  either  in  reason  or  law.  In  reason  it  has  none ;  for  as  every 
tenant  in  fee-simple  has  power  to  dispose  of  his  estate  as  he  pleases,  and  the 
heir  has  no  right  but  what  is  controllable  by  his  ancestor,  so  the  only  ques- 
tion is,  what  the  testator  intended  ;  and  it  is  absurd  to  say  that  it  is  more 
plain  that  he  intended  that  his  heir  should  have  a  fee-simple  when  he  has 
given  him  no  such  estate  by  his  will,  than  when  he  had  expressly  devised 
it  to  him  and  his  heirs."  With  respect  to  Doe  dem.  HUJcman  v.  Haslewood^ 
all  that  the  court  intended,  by  saying  that  no  other  construction  was  pos- 
sible, was  that  it  was  the  probable  and  reasonable  intention  of  the  testator 
to  make  a  Revise  to  his  wife.  It  is  evident  that  this  testator  meant  to 
provide  for  all  his  family ;  but  if  the  construction  contended  for  on  the  other 
side  were  to  prevail,  the  granddaughter  would  receive  very  little  benefit 
under  the  will.  It  is  said,  that  she  appears  not  to  have  been  a  favourite 
with  the  testator,  but  the  reason  why  he  left  her  only  100/.  in  the  first  in- 
stance, was  that  he  contemplated  the  estate  coming  to  her  in  the  event  of 
William  dying  without  issue.  The  only  construction  of  the  will,  which 
will  give  full  effect  to  every  part  of  it  is,  •that  William  is  to  take  an  r^io? 
estate  in  tail,  with  a  vested  remainder  to  Mary  in  fee,  charged  with  •■ 
die  payment  of  the  400/.  to  the  children  of  the  second  mamage. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  right  of 
the  lessors  of  the  plaintiff  to  recover  in  this  case  depends  entirely  on  the 
determination  of  the  question,  whether  Mary  their  mother  took  an  estate  in 
fee-simple  in  remainder  under  the  will  of  Thomas  Walker ;  for  it  is  upon 
that  supposition  only  that  the  three  lessors  of  the  plaintiff,  who  claim  as  the 
coheirs  of  Mary  their  mother,  can  make  out  any  title  to  the  estate.  For  if 
WiUiam  their  uncle  took  any  devisable  estate,  he  devised  it  by  his  will 
away  fix)m  them. 

It  is  contended  for  the  lessors  of  the  plaintiff,  that  under  the  proper  con- 
struction of  this  will,  William  Walker,  the  heir  at  law  of  the  testator,  look 
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an  estate  tail  by  implication,  and  that  Maiy,  the  granddaughter  of  the  tes- 
tator, took  a  remainder  in  fee-simple  dependent  on  such  estate  tail. 

The  case  is  one  of  undoubted  difficulty,  as  is  every  case  which  depends 
on  the  construction  of  an  informal  will ;  and  there  exists  besides  the  pecu- 
har  difficulty  in  this  case,  that  there  is  no  express  devise  in  it,  either  to  the 
heir  at  law  or  to  Mary  the  granddaughter,  but  that  the  whole  is  left  to  im- 
pUcation  only. 

First,  with  respect  to  the  estate  taken  by  the  heir  at  law,  it  must  be  pre- 
mised, that,  in  order  to  ground  the  implication  that  he  takes  an  estate  tail, 
it  must  be  held  that  there  is  a  devise  over  to  the  testator's  granddaughter 
Mary.  Supposing,  then,  that  an  imequivocal  devise  over  to  Mary  is  to  be 
found  in  the  expressions  of  this  will,  it  appears  to  be  sufficiently  clear,  from 
•1281  *^^  authorities  cited  at  the  bar,  that  the  heir  at  law  would,  *by  im- 
^  plication,  take  an  estate  tail,  (a)  And  in  the  present  case  it  appears 
to  be  the  necessary  construction  of  the  words  of  the  devise,  "  that  if  my  son 
William  Walker  should  depart  this  life,  and  having  no  heirs  lawfully  be- 
gotten, and  that  my  freehold  messuage  should  fall  by  descent  unto  my 
granddaughter,"  that  these  words  point  at  an  indefinite  failure  of  issue  of 
his  son,  from  which  an  estate  tail  might  be  implied. 

But  the  principal  question  in  the  case  iSf  this — does  the  will  contain  a 
devise  over  to  Mary  the  granddaughter ;  and,  if  so,  of  what  estate  ?  An 
express  devise  to  her  in  terms  undoubtedly  there  is  not ;  but  an  express 
devise  is  unnecessary,  if  the  intention  of  the  testator  that  the  granddaughter 
should  take  is  so  clearly  manifested  by  the  will  itself  as  to  be  equivalent  to 
a  direction  to  that  effect.  Some  reliance  has  been  placed  on  the  mention 
of  the  granddaughter  as  the  person  next  in  succession  to  the  son,  as  a  cir- 
cumstance, though  certainly  not  a  strong  one,  that  she  was  intended  to  take. 
But  further,  the  testator  says,  "  in  case  my  son  shall  depart  this  life  and 
having  no  heirs  lawfully  begotten,  and  that  my  freehold-messuage  should 
fall  by  descent  unto  my  granddaughter,  and  she  inherit  and  possess  tht 
same ;  then  I  order  and  direct  that  my  granddaughter  shall  pay  out  of  the 
estate"  certain  sums.  These  are  undoubtedly  not  proper  worcfs  of  devise, 
and  the  testator  might  be  mistaken  in  supposmg  the  land  must  necessarily 
come  to  the  granddaughter  by  descent,  which  it  would  not  if  the  heir  at  law 
disposed  of  the  estate,  either  by  devise  or  conveyance.  But  the  authority 
of  Lord  Hale,  in  TUley  v.  Collier j  3  Keb.  589,  was  cited,  to  show  that 
although  the  testator  was  mistaken,  yet  if  he  intended  his  land  should  go 
*1291  ^cc^^^^^S  ^^  ^^^  ^mistake,  the  land  should  go  accordingly,  although 
^  the  law  did  not  so  take  it.  It  was  further  urged,  that  m  a  former 
part  of  his  will  the  testator  directs,  ''  that  in  case  his  son  shall  have  heirs 
of  his  own,  then  that  his  executors  shall  pay  to  his  granddaughter  Mary  the 
farther  sum  of  100/.,  in  addition  to  the  100/.  before  bequeathed  to  her,  to 
be  paid  within  six  months  after  the  birth  of  his  son's  first  child,"  thereby 
denoting  a  desire,  or  wish,  that  the  land  might  become  hers  if  the  son  had 
no  children,  and  an  anxiety  to  make  provision  for  her,  in  case  the  estate 
should  not  be  hers.  And  further,  that  he  charges  the  land,  "  in  case  it 
should  fall  by  descent  to  her,  and  she  should  inherit  and  possess  the  same, 
with  the  payment  of  400/.  to  his  son  and  daughter  by  his  second  wife." 
The  state  of  the  testator's  family  at  the  time  of  making  his  will  was  this : 
William,  an  elder  son,  Mary,  a  granddaughter,  the  representative  of  his 
second  son,  Isaac,  and  two  children  by  a  second  marriage.  Then,  as  the 
testator  appears  to  have  intended  that  me  estate  should  descend  to  the  issue 
(a)  See  the  cases  collected  in  3  Powell  on  Devises,  by  Jarman,  203. 


526  Doe  d.  Cape  v.  Walker.  M.  V.  1840.         [129 

of  his  eldest  son,  and,  in  that  event,  gave  an  additional  legacy  of  1001.  to 
his  granddaughter,  representing,  as  she  did,  his  second  son;  and  as  he 
charged  the  estate  with  400/.  in  favour  of  the  children  of  his  seconc  mar- 
riage, in  case  the  estate  should  come  into  the  possession  of  his  said  grand- 
daughter, the  child  of  his  second  son,  it  is  said  to  be  a  bir  presumption  that 
he  intended  the  granddaughter  to  take  the  land,  subject  to  such  charge. 
And  if  she  took  any  thing,  it  is  clear  that  he  meant  her  to  take  the  fee,  the 
terms  "  inherit"  and  "  fell  by  descent,"  implying  a  fee,  and  the  power 
given  to  the  children,  in  favour  of  whom  the  charges  upon  the  land  were 
made,  to  enter  and  sell  in  order  to  satisfy  the  charges,  making  it  necessaiy 
that  he  should  intend  a  fee. 

All  these  circumstances  have  undoubtedly  a  strong  ^tendency  to   r«iqA 
show  that  the  testator  contemplated  the  succession  of  Mary  his  *- 
granddaughter  to  the  estate,  in  case  his  eldest  son  should  die  without  issue; 
and  perhaps  he  meant  that  she  should  do  so. 

But  the  court  cannot  deprive  the  heir  of  his  right  to  take  the  inheritance 
of  his  ancestor  upon  grounds  of  conjecture.  Even  supposing  it  were  cleariy 
shown  that  William  took  only  an  estate  tml,  still  the  reversion  dependent  on 
the  estate  tail  would  descend  upon  him,  and  he  mi^ht  dispose  of  it  by  wiU, 
unless  Mary  took  an  estate  in  remainder  by  implication.  Now  the  language 
of  the  will,  respecting  her  interest  in  the  estate,  is  conditional.  "  If  it  shSl 
happen  that  William  shall  die  without  heirs  of  his  body,  and  that  the  house 
shall  fall  by  descent  to  Mary,  and  she  shall  inherit  and  possess  the  same." 
Whatever  we  may  conjecture  upon  the  subject,  there  will  be  no  inconsist- 
(iicy  with  any  other  disposition  of  the  will,  if  the  words  of  this  clause  be 
onstrued  in  their  grammatical  and  legal  sense.  The  testator  not  having 
lade  any  express  disposition  affecting  the  right  of  his  heir  at  law,  may, 
vithout  imputing  to  him  any  intention  contradictory  to  the  rest  of  his  will, 
lave  intended  to  direct  that,  if  his  heir  at  law  should  not  exercise  his 
>ower  of  disposing  of  the  estate,  in  consequence  of  which  the  estate  should 
lescendj  in  the  proper  sense  of  the  word,  to  Mary,  (to  whom  it  would 
ightfuliy  descend  in  the  absence  of  any  disposition  of  it  by  William,)  she 
should,  out  of  the  estate,  pay  certain  legacies.  We  are  bound  to  give 
•ffect  to  all  the  words  of  the  will,  if  that  can  be  done  without  violating 
my  part  of  it ;  and  also  to  construe  technical  words  in  their  proper  sense, 
jvhere  they  can  be  so  understood  consistently  with  the  context.  Here,  the 
^tate  would  have  descended  upon  Mary,  the  granddau^ter,  but,  for  the 
levise  made  by  William  in  his  lifetime,  which  has  intercepted  her  right 
o  the  *  inheritance ;  and  the  condition,  upon  which  the  charge  is  r^^Q} 
nade  upon  her  to  pay  money  out  of  the  estate,  has  not  been  fill-  '• 
illed. 

In  coming  to  this  conclusion  we  have  hesitated  for  some  time,  principaDy 
)n  account  of  a  case  which  was  said  so  closely  to  resemble  the  present  as 
necessarily  to  govern  our  decision.  It  is  the  case  of  Newton  v.  Bamardme^ 
reported  m  F.  Moore,  p.  127,  and  shortly  in  Owen,  p.  29,  by  the  name  of 
Cosen^s  case.  That  case  was  an  action  of  debt  for  rent  The  defendant 
pleaded  that  Cosham  was  seised,  and  had  issue,  Thomas,  Richard,  and  Gil- 
bert. Thomas  died,  his  wife  ensient.  The  &ther  devised  to  "4e  child, 
the  wife  of  my  son  Thomas,  goeth  witball"  twenty  nobles  yearly,  to  be  paid 
to  the  use  ot  the  child  for  twenty  years ;  "  and  if  my  son  Richard  die  be- 
fore he  hath  any  issue  of  his  body,  so  that  my  land  do  descend  to  Gilbert 
♦lefore  he  come  to  twenty-one  years  of  age,  then  mine  executors  shall  occupy 
t  till  Gilbert  be  twentj'-one  years  of  age."    The  father  died :  Richaid  en 
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tered :  a  daughter  was  bom,  who  married  Newton,  the  plaintiff  in  the  action, 
who  entered  and  leased  to  the  defendant,  rendering  rent :  but  the  defend- 
ant sho  wed  that  before  the  day  of  payment,  Richard  re-entered  and  ousted 
him  by  tide ;  whereupon  he  prayed  judgment  if  he  ought  to  be  charged 
with  the  rent.  Newton,  the  plaintiff,  demurred  to  the  plea.  And,  sher 
several  arguments,  it  was  adjudged  against  the  plaintiff,  because  Richard, 
by  implication  of  the  ^11,  had  an  estate  tail,  as  well  by  the  words  ^'  if  he 
die  before  he  hath  issue,"  as  if  it  had  been  "  if  he  die  without  issue :" 
and  for  this  the  entry  of  Richard  was  a  lawful  eviction  of  the  term,  and  de- 
stroyed the  rent.  It  will  be  observed  that  the  contest  in  that  case  was,  be- 
*n21  ^^^^^  ^^  plaintiff,  who  claimed  tide  by  his  wife,  the  posthumous 
-*  *child  of  Thomas,  and  the  lessee,  who  defended  himself  by  the  law- 
ful eviction  of  Richard  the  second  son.  No  express  devise  was  made  to 
Richard,  nor  was  any  express  devise  made  to  Gilbert,  or  to  the  executors ;  for 
the  executors  were  not  directed  to  occupy  unless  the  land  should  descend 
to  Gilbert  before  he  came  to  twenty-one.  The  substantial  question,  there- 
fore, was,  whether  Richard  took  any  estate  by  the  will  to  justify  his  entry 
and  eviction  of  the  lessee.  As  no  express  devise  was  made  to  him,  the 
question  necessarily  was,  whether  the  words  "  if  he  died  without  issue" 
were  sufficient  to  raise  an  estate  tail  by  implication.  If  he  took  such  an 
estate  under  the  will  by  implication,  his  preference  to  the  heir  at  law  ap- 
pears to  have  been  assumed.  Whether  the  words  "so  that  my  land  do 
descend  to  Gilbert,"  were  sufficient  to  give  him  a  remainder  dependent  on 
the  estate  tail  of  Richard,  does  not  appear  to  have  been  particularly  consi- 
dered ;  but  supposing  the  court  to  have  thought  that  an  estate  tail  to  Rich- 
ard could  not  be  implied  unless  there  were  a  devise  over  to  Gilbert,  or  that 
the  words  in  that  case  were  sufficient  to  carry  such  a  remainder  by  implica- 
tion, it  must  be  observed,  that  the  word  "  descend"  in  that  case  could  not 
be  construed  in  its  legal  sense ;  for  as  Gilbert  was  the  third  son,  and  the 
testator  contemplated  the  birth  of  a  posthumous  child  of  his  eldest  son 
Thomas,  the  estate  upon  the  death  of  Richard  without  issue  would  not 
naturally  descend  to  Gilbert.  It  was  not,  therefore,  to  be  supposed,  that  the 
testator  could  have  intended  to  use  the  word  "  descend"  in  its  proper  sense 
of  the  estate  coming  to  Gilbert  by  inheritance. 

Moreover,  the  language  of  tne  testator  in  JVewton  v.  Bamardme^  "  if 
Richard  die  without  issue,  so  thai  the  land  descend  to  Gilbert,"  much  more 
strongly  indicates  his  understanding  that  the  succession  of  the  second  person 
•1331  *'^^"^^^  would  follow  as  a  necessary  consequence  of  the  failure  of  the 
-I  issue  of  the  first,  than  the  language  in  the  present  case,  "that  if  it 
shall  happen  that  William  die  without  issue,  and  that  the  house  shall  fall  by 
descent  to  Mary,  and  she  inherit  and  possess  the  same." 

We  cannot,  therefore,  considei*the  case  of  JVewton  v.  Bamardine  as  an 
authority,  which  compels  the  court  to  put  a  different  construction  upon  the 
present  will  fix>m  that  which  the  terms  of  it  would,  independently  of  the 
authority  relied  upon,  appear  to  us  to  require.  Here,  the  question  is,  not 
merely  whether  the  words  of  the  will  are  such  as  might  warrant  an  impli- 
cation of  an  estate  tail  in  William,  but  whether  a  remainder  to  Mary  is  to 
be  implied  from  terms  of  the  will,  which  expressly  speak  of  her  taking  by 
descent,  and  which  may  be  satisfied,  in  their  legal  sense,  without  having 
«uch  effect. 

For  these  reasons,  we  are  of  opinion  that  judgment  must  be  given  for  the 
defendant. 

Judgment  for  the  defendant 
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Where  the  language  of  an  act  of  parliament  obtained  by  a  company  for  imposing  a  rati 
or  toll  upon  the  public  is  ambiguous,  or  will  admit  of  different  meanings,  that  con- 
struction is  to  be  adopted  which  is  most  favourable  to  the  public. 

Where,  therefore,  an  act  of  parliament  contained  a  clause  authorizing  a  railway  com- 
pany to  demand  a  rate  not  exceeding  4</.  per  mile  upon  all  coals  carried  along  the 
railway,  and  a  subsequent  clause  directing  that  for  all  coals  shipped  for  exportation 
a  rate  not  exceeding  ^c/.  per  ton  per  mile  should  be  charged;  it  was  held  that  the 
second  clause  was  to  be  read  as  an  exception  engraAed  upon  the  first;  and  also  that 
coals  shipped  for  London  were  coals  shipped  for  the  purpose  of  exportation. 

Where  an  act  of  parliament  directed  that  a  railway  company  should  take  a  lower  rate 
of  tonnage  upon  goods  conveyed  by  the  railway  and  shipped  in  the  port  of  A^  goods 
shipped  at  a  place  within  the  legal  port  of  A.,  but  at  some  distance  from  the  town  of 
A.,  were  (under  the  circumstances)  held  to  be  entitled  to  the  benefit  of  the  reduction, 
though  the  act  had  previously  spoken  of  '*  the  port  and  town  of  A.*' 

Assumpsit,  for  money  received  by  the  defendants  for  the  use  of  the  plain- 
tiff, and  on  an  account  stated.     Plea :  non  assumpsit. 

This  cause  having  been  made  a  remanet  from  the  sittings  in  London 
after  Trinity  term,  1837,  to  the  following  Michaelmas  tenn,  was  tried  before 
Vaughan,  J.,  when  a  special  verdict  was  found,  stating  as  follows: — 

That  after  the  passing  of  a  certain  act  of  parliament  m  the  2  G.  4, 1  &  2 
G.  4,  c.  xliv,  "  for  making  and  maintaining  a  railway  or  tram-road  from  the 
river  Tees  at  Stockton,  to  Witton  Park  Colliery,  with  several  branches 
therefrom,  all  in  the  county  of  Durham  ;"  and  of  a  certain  other  act  of  par- 
liament made  in  the  4  G.  4,  c.  xxxiii.,  "  to  enable  the  Stockton  and  Dar- 
lington Railway  Company  to  vary  and  alter  the  line  of  their  railway,  and 
also  the  line  or  lines  of  some  of  the  branches  therefrom,  and  to  msJce  an 
additional  branch  therefrom,  and  for  altering  and  enlarging  the  powers  of 
the  act  passed  for  making  and  maintaining  the  said  railway ;"  and  of  a  cer- 
tain other  act  of  parliament  made  in  the  5  G.  4,  c.  xlviii.,  "  to  authorize  the 
•company  of  proprietors  of  the  Stockton  and  Darlington  Railw^ay,  r»i35 
to  relinquish  one  of  their  branch  railways,  and  to  enable  the  said  ^ 
company  to  raise  a  ftirther  sum  of  money,  and  to  enlarge  the  powers  and  pro- 
visions of  the  several  acts  relating  to  the  said  railway ;"  and  of  a  certain  other 
act  of  pariiament  made  in  the  9  G.  4,  c.  Ix.,  "  to  enable  the  company  of  pro- 
prietors of  the  Stockton  and  Dariington  Railway,  to  make  a  branch  therefrom, 
m  the  counties  of  Durham  and  York,  and  to  amend  and  enlarge  the  powers 
and  provisions  of  the  several  acts  relating  thereto ;"  and  in  pursuance  and 
under  the  authority  of  the  said  acts,  or  some  or  one  of  thejn,  a  railway  has 
been  constructed,  called  "  The  Stockton  and  Darlington  Railway,"  and 
certain  branch  railways  therefrom,  and,  amongst  others,  a  branch  to  Mid- 
dlesbrough, in  the  port  of  Stockton-upoil-Tees,  and  terminating  at  and  upon 
the  river  Tees,  and  certain  inclined  planes  on  the  said  railway  and  branches, 
and  particularly  a  double  inclined  plane  at  Brusselton,  and  called  "the 
Brusselton  Inclined  Plane ;"  which  double  inclined  plane,  consists  of  two 
inclined  planes  meeting  at  a  point  and  declining  therefrom,  the  one  to  the 
east  and  the  other  to  the  west;  which  railway,  branches,  and  inclined 
planes,  are  the  sole  property  of  the  defendants. 

And  that  in  pursuance,  and  under  the  authority,  of  subsequent  acts  of 
parliament,  some  or  one  of  them,  a  certain  other  railway,  called  the  "  Cla- 
rence Railway,"  and  certain  branches  therefrom,  belonging  to  the  company 
of  the  proprietors  of  the  Clarence  railway,  have  been  made  since  the  con- 
struction of  the  first-mentioned  railway  and  the  said  branches  thereof,  which 
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Clarence  railway  joins  the  Stockton  and  Darlington  railway  at  Sim  Pasture, 
and  extends  from  thence  to  Haverton  Hill,  and  thence,  by  a  branch,  to 
%12S1  ^^^P^^^  Beacon,  and  thence  *to  Port  Clarence,  upon  the  river 
-'  Tees,  and  vnt/dn  the  port  of  Stockion-uponr  Tees. 

And  that  the  defendants  have,  from  time  to  time,  directed  and  appointed 
the  several  rates,  tolls,  inclined  plane  dues  and  duties,  to  be  charged  by 
them  for  the  tonnage  of  all  goods,  wares,  and  merchandise,  and  other  things 
carried  or  conveyed  along  the  said  railway  and  branches  and  inclined  planes 
of  the  defendants.  And  that  long  before,  and  on  the  Ist  day  of  July,  1836, 
and  from  thence,  until,  and  after  me  1st  day  of  November,  1836,  an  account 
or  list  of  the  several  rates  of  tonnage,  inclined  plane  dues  and  duties,  which 
the  defendants  had  before  then  directed  and  appointed  as  aforesaid,  was 
affixed  and  stuck  up  upon  the  several  toll-houses  on  the  said  railway  of  the 
defendants,  and  in  other  places,  as  required  by  the  said  acts  of  parliament. 

And  that,  on  divers  days  and  times,  between  the  said  1st  day  of  July  and 
the  said  1st  day  of  November,  1836,  the  plaintiff  sent,  for  the  purpose  of  the 
same  being  shipped  and  conveyed  as  hereinafter  mentioned,  10,000  tons  of 
coals  from  the  Gordon  colliery,  situate  eight  miles  from  Sim  Pasture  afore- 
said ;  and  also  6160  tons  of  coals  from  me  Norwood  colliery,  situate  nine 
miles  from  Sim  Pasture  aforesaid,  along  the  defendants'  railway  unto,  along, 
and  over  the  said  Brusselton  inclined  plane,  and  from  thence  along  the 
defendants'  railway  to  Sim  Pasture  aforesaid,  and  from  Sim  Pasture  afore- 
said, unto  and  along  the  said  Clarence  railway  and  branches  thereof  to  Port 
Clarence  aforesaid. 

And  that  at  the  times  the  several  parcels  of  coals  were  so  sent  and  carried 
as  aforesaid,  the  defendants  had  a  toll-house  upon  their  said  railway  at  Sim 
Pasture  aforesaid,  and  that  the  said  several  parcels  of  coals  were  weighed 
at  the  said  toll-house  by  an  agent  of  the  defendants  there,  and  on  tiiose 
•1371  ^^^^  occasions  the  •servant  of  the  plaintiflf,  who  had  the  care  of 
J  the  wagons  in  which  the  said  coals  were  respectively  loaded,  deli- 
vered to  the  said  agent  of  the  defendants  attending  there  for  mat  purpose  at 
the  said  toll-house,  tickets  in  the  form  following: — mutatis  mutandis  as  to 
date,  name  of  pit,  number  of  wagons,  wei^t,  &c.  (that  is  to  say,) 

No.  97  October  27th,  1836. 

Grordon  Pit  Export. 
Return  Ticket. 
The  railway  company  will  deliver  eight  wagons  of  coals,  as  below,  foi 

export. 


Not. 

Weght. 

DeacriptloD. 

DMtlnation. 

47 

55 

267 

55 

37 

54 

13) 

56 

Export 

31) 

57 

Round 

81 

55 

«7S 

56 

By  Clarence 

To  Ralph  Darling.  . 

131 

1 

54 

Wm.  Lishman, 
Agent 

The  weight  columns  being  filled  up  at  the  said  toll-house,  and  all  the  said 
tickets  being  signed  by  William  Lishman,  who  was  an  agent  of  the  plain* 
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tifT,  acting  at  the  said  Gordon  colliery,  but  not  the  servant  of  the  plsdntiff 
who  delivered  the  said  tickets  as  aforesaid.  That  at  the  time  the  tickets 
were  so  delivered  as  aforesaid  to  the  agent  of  the  defendants,  he  told  the 
person  who  delivered  the  same  that  the  defendants  considered  that  they  had 
no  control  over  the  coals  when  they  left  their  railway  at  Sim  Pasture  afore- 
said, and  that  the  defendants  would  require  the  plaintiff  to  pay  for  the  transit 
of  the  said  coals  according  to  tlie  usual  tonnage  rate  charged  by  the  defend- 
ants for  coals  carried  from  Sim  Pasture  *aforesaid,  along  the  defend-  r^-tya 
ants'  railway  and  the  branches  thereof,  for  consumption  within  the  *^ 
limits  of  the  port  of  Stockton-upon-Tees  aforesaid. 

And  that  the  plaintiff,  in  pursuance  of  the  purpose  aforesaid,  shipped  the 
said  parcels  of  coals  on  board  of  vessels  lying  at  Port  Clarence  aforesaid, 
vnthin  the  part  of  Stockton-uponr  Tees  aforesaid^  for  the  port  of  London,  in 
that  part  of  the  United  Kingdom  called  England,  for  consumption  there; 
and  that  the  said  coals,  being  so  shipped  as  sibresaid,  were  afterwards,  and 
before  the  several  demands  and  payments  hereinafter  mentioned,  carried  and 
conveyed  by  the  said  vessels,  from  Port  Clarence  aforesaid,  to  the  port  of 
London  aforesaid,  and  for  consumption  there. 

And  that  on  divers  days  and  times  between  the  said  1st  day  of  July  and 
the  said  1st  day  of  November,  1836,  the  plaintiff  sent  for  the  purpose  of  the 
same  being  shipped  and  conveyed  as  hereinafter  mentioned,  400  tons  of 
coals  from  the  said  Norwood  colliery  along  the  defendants'  railway,  unto 
and  along  and  over  the  said  Bnisselton  inclined  plane,  and  from  thence  along 
the  defendants'  railway  and  the  Middlesbrough  branch  thereof,  to  Middles- 
brough aforesaid ;  and  that  at  the  times  the  several  last-mentioned  coals 
were  so  sent  and  carried  as  aforesaid,  the  defendants  had  a  toll-house  upon 
their  said  railway  near  the  junction  of  the  said  railway  at  Sim  Pasture  afore- 
said ;  and  that  the  said  several  parcels  of  coals  last  aforesaid  were  weighed 
at  the  said  toll-house  by  an  agent  of  the  defendants  there,  and  on  those 
several  occasions  the  servant  of  the  plaintiff  who  had  the  care  of  the  wagons 
in  which  the  said  last-mentioned  coals  were  respectively  loaded,  delivered 
to  the  said  agent  of  the  defendants  attending  there  for  that  purpose  at  the 
said  toll-house,  tickets  in  the  form  following : — 

{Mutatis  mutandis  as  to  date,  name  of  pit,  number  of  wagons,  &c.,)  that 
is  to  say, 

•"  No.  1.  July  1st,  1836.   r^.^ 

"  Gordon  Wallsend  Coals.  ^ 

"  The  railway  company  will  deliver  to  Mr.  Ralph  Darling,  Middlesbrough, 
eight  wagons  of  coals,  as  below,  for  export. 


69 

183 

204 

Wm.  Lishman, 

66 

Agent 

260 

266 

0 

0 

All  the  said  tickets  being  signed  by  William  Lishman,  who  was  an  agent 
of  the  plaintiff,  acting  at  the  said  Gordon  colliery,  but  not  the  servant  of  the 
plaintiff  who  delivered  the  tickets  as  last  aforesaid. 

That  the  plaintiff,  in  pursuance  of  the  said  purpose,  shipped  the  sever^ 
last-mentioned  parcels  of  coal  on  board  of  vessels  lying  at  Middlesbrough 
aforesaid,  for  the  port  of  London  aforesaid,  for  consumption  there,  and  that 
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the  said  last-mentioned  coals,  being  so  shipped  as  last  aforesaid,  were,  afler- 
wards,  and  before  the  several  demands  and  payments  hereinafter  mentioned, 
carried  and  conveyed  by  the  said  last-mentioned  vessels,  from  Middlesbrough 
aforesaid  to  London  aforesaid,  for  consumption  there.  And  that  for,  and  in 
respect  of,  the  coals  so  conveyed  to,  and  shipped  at.  Port  Clarence,  as  here- 
inbefore mentioned,  the  defendants  demanded,  and  required  the  plaintiff  to 
pay  tonnage  for  the  transit  of  such  coals  along  the  said  railway  of  the  de- 
fendants to  Sim  Pasture  aforesaid,  at  and  after  the  rate  of  l^d.  per  ton  per 
mile,  being  the  usual  tonnage  rate  charged  by  the  defendants  for  coals  car- 
ried from  Sim  Pasture  aforesaid,  along  the  defendants'  railway,  and  the 
branches  thereof  for  consumption  within  the  limits  of  the  port  of  Stockton- 
♦1401    ^P^^^'^^^s  aforesaid,  in  the  whole  amounting  •to  987/.  lis.  8d.,  and 

^  also  the  additional  duty  or  sum  of  6d.  per  ton,  upon  the  same  coals, 
for  and  in  respect  of  the  said  transit  or  passage  thereof  over  the  said  Brussel- 
ton  inclined  plane  as  aforesaid,  in  the  whole  amounting  to  404/.  And  that 
for,  and  in  respect  of,  the  said  coals  so  conveyed  to  and  shipped  at  Middles- 
brough as  aforesaid,  the  defendants  demanded,  and  required  the  plaintiff  to 
pay,  tonnage  for  the  transit  of  such  last-mentioned  coals  along  the  said  railway 
of  the  defendants  to  Middlesbrough  aforesaid,  at  the  rate  of  one  hdfpenny 
per  ton  per  mile,  and  also  the  additional  duty  or  sum  of  6d.  per  ton  upon 
the  last-mentioned  coals,  for  and  in  respect  of  the  transit  or  passage  there- 
of over  the  said  Brusselton  incUned  plane  as  aforesaid,  which  last-mentioned 
additional  duty  amounts  in  the  whole  to  20/. ;  all  such  charges  and  demands 
for  tonnage  and  inclined  plane  dues  and  duties  so  made  and  demanded  as 
hereinbefore  mentioned,  being,  respectively,  according  to  the  rates,  tolls,  in- 
clined plane  dues,  and  duties,  so  directed,  appointed,  affixed,  and  stuck  up, 
as  aforesaid.  And  that  after  the  said  demands,  the  said  several  sums  of 
987/.  lis.  8(/.,  404/.,  and  20/.  were  respectively  paid  by  the  plaintifli  to  the 
defendants,  and  that  the  same  sums  were,  and  each  of  them  was  so  paid  by 
the  plaintiff  to  avoid  a  distress  and  under  protest,  and  afler  the  sum  of  2821. 
3*.  4d.  (being  at  the  rate  of  one  halfpenny  per  ton  per  mile,  for  the  tonnage 
of  the  several  quantities  of  coals  carried  and  conveyed  by  the  defendants  to 
Sim  Pasture  as  aforesaid,  and  thence  carried  along  the  Clarence  railway  and 
branches  thereof  to  Port  Clarence,  and  there  shipped  as  aforesaid,  had  been 
tendered  by  the  plaintiff  and  refused  by  the  defendants,  and  that  the  said 
several  sums  were  so  paid  by  the  plaintiff  under  an  agreement  with  the  de- 
fendants, that  the  plaintiff  should  be  entitled  to  recover  back  the  whole  or 
•1411    ^^^  P^^      *^  ^^^  several  sums  so  paid  by  him  to  the  defendants  as 

•'  •aforesaid,  by  the  within-mentioned  suit,  if  the  same  were  not  legally 
due  when  so  paid  as  aforesaid,  (a)  And  that  no  part  of  the  said  coals  so 
carried  and  conveyed  from  the  said  Gordon  and  Norwood  collieries  to  Sim 
Pasture  and  Middlesbrough  respectively,  was  carried  or  conveyed  over  any 
inclined  plane  belonging  to  the  defendants  except  the  said  Brusselton  inclined 
plane,  and  that  Middlesbrough  and  Port  Clarence  are  on  opposite  banks  on 
the  river  Tees,  at  the  distance  of  one  mile  from  each  other,  and  nearly  equally 
distant  from  the  mouth  of  the  said  river,  and  that  the  distance  from  Sim 
Pasture  to  Stockton  by  the  defendants'  railway  is  seventeen  miles  and  a 
quarter,  and  from  Stockton  to  Middlesbrough  by  the  defendants'  railway  is 
four  miles,  and  from  Sim  Pasture  to  Middlesbrough  by  the  defendants'  rail- 
way (avoiding  Stockton)  is  twenty  miles  and  a  half,  and  that  the  distance 
from  Sim  Pasture  to  port  Clarence,  by  the  Clarence  railway,  is  sixteen  miles 

(a)  And  see  Lindon  v.  Hooper,  Cowp.  414 ;  Knibbt  v.  Hall,  1  Esp.  N.  P.  C.  84 ;  Brown  ▼ 
lfJKnaWy,ib.279. 
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And  that  the  only  place  for  the  shipment  of  coals  carried  along  the  defend- 
ants'  railway,  as  constructed  under  their  first  act,  was  Stockton-upon-Tees, 
within  the  port  of  Stockton-upon-Tees,  and  that  at  the  times  when  the  said 
several  coals  were  so  carried  and  conveyed  as  aforesaid,  the  only  places  for 
the  shipment  of  coals  carried  down  defendants'  railway,  and  the  branches 
thereof  from  Sim  Pasture  below  the  junction  of  the  Clarence  railway,  and 
the  defendants'  railway,  were  Stockton-upon-Tees  and  Middlesbrough.  And 
that  until  the  construction  of  the  defendants'  railway,  coals  were  not  shipped 
for  sale  in  the  said  port  of  Stockton-upon-Tees.  That  the  defendants  hare 
no  property  in,  or  control  over,  the  Clarence  railway,  or  Port  Clarence ;  and 
that  Port  Clarence  and  all  the  staiths,  buildings,  and  places  for  the  ship- 
ment of  coals  there,  and  all  the  lands  immediately  surrounding  the  same,  are 
•the  sole  property  of  the  Clarence  Railway  Company.  ITiat  ever  t^^m 
since  the  construction  of  the  Clarence  railway,  coaJs  gotten  firom  va-  ^ 
nous  other  pits,  and  conveyed  upon  the  Clarence  railway,  and  not  upon  aoj 
part  of  the  defendants'  railway,  have  been  and  are  shipped  at  Port  Clarence; 
and  that  about  a  quarter  of  a  mile  from  Port  Clarence  on  the  opposite  ade 
of  the  river,  is  a  place  called  Cargo  Fleet,  for  the  landing  of  coals  and  otho' 
merchandise. 

And  that  before  the  passing  of  the  said  act  of  2  G.  4,  (a)  there  was  no 
railway  from  which  coals  could  be  shipped  at  the  port  of  Stockton-upon- 
Tees,  or  along  which  coals  could  be  carried  for  exportation  there ;  and  diat 
Hartlepool  and  Seaham,  where  there  are  harbours  and  staiths,  and  places 
for  the  shipment  of  coal,  made  and  erected  subsequently  to  the  construction 
of  the  defendants'  said  railway  and  branches,  are  respectively  within  th« 
port  of  Stockton-upon-Tees,  Hartlepool  being  twelve  miles,  and  Seaham 
twenty-two  miles,  from  the  town  of  Stockton-upon-Tees ;  but  that  coaL* 
passing  along  the  defendants'  railway  and  branches  or  any  part  thereof,  an 
not  shipped  at  either  of  those  places. 

And  upon  the  whole  matters  aforesaid,  found  with  respect  to  the  said 
issue  joined  between  the  parties  aforesaid,  the  jurors  aforesaid  are  altogetbei 
ignorant,  how  far  or  from  whom  the  said  issue  ought  to  be  found,  and  there- 
upon they  pray  the  advice  of  the  court  of  our  Lady  the  Queen  of  the  Com- 
mon Pleas  at  Westminster. 

And  if,  upon  the  whole  matters  aforesaid,  it  shall  seem  to  the  said  couit, 
that  the  defendants  were  not,  during  all  the  time  aforesaid,  legally  entitled 
to  charge  for  the  tonnage  of  the  said  coals  carried  and  conveyed  along  the 
railway  of  the  defendants  to  Sim  Pasture,  and  thence,  along  the  Clarence 
railway,  to  Port  Clarence  within  the  port  of  Stockton-upon-Tees ;  and  that 
shipped  *and  conveyed  to  the  port  of  London,  for  consumption  there,  rtj^ 
more  than  after  the  rate  of  one  halfyenny  per  ton  per  mile,  then  the  ^ 
jurors  say  that  the  plaintiff  is  entitled  to  recover  back,  and  receive  from,tl* 
defendants  the  sum  of  705/.  &.  Ad,  being  after  the  rate  of  \\d.  per  ton  pff 
mile  by  the  defendants'  overcharged,  for  and  in  respect  of  the  tonnage  of  &e 
coals  so  carried  and  conveyed  for  the  purpose  of  being  shipped,  as  last  afore- 

^^'      .   .  .  .11 

But,  if  it  shall  seem  to  the  said  court  that  the  defendai)ts  were,  dunng  all 

the  time  aforesaid,  legally  entitled  to  charge  more  than  a  halfpenny  per  ton 

per  mile,  for  and  in  respect  of  the  tonnage  of  such  coals,  then  the  jurois  say 

that  the  plaintiff  is  not  entitled  to  recover  back,  or  receive  any  thing,  frnJ" 

the  defendants  in  respect  of  their  said  charge  for  the  tonnage  of  coals  *» 

carried  and  conveyed  for  the  purpose  of  being  shipped  as  last  aforesaid. 

(a)  1  A  2  G.  4,  c.  xliv;  supra,  138. 
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And  if  it  shall  seem  to  the  said  court  that  the  defendants  were  not,  durins 
all  the  time  aforesaid,  legally  entided  to  charge,  upon  the  said  coals  carried 
and  conveyed  along  the  railway  of  the  defendants  to  Sim  Pasture,  and  thence, 
along  the  Clarence  railway,  to  Port  Clarence  within  the  port  of  Stockton- 
upon-Tees,  and  there  shipped  for,  and  conveyed  to,  the  port  of  London  for 
consumption  there.,  an  additional  charge  of  6d.  per  ton  over  and  above  the 
tonnage,  for  every  ton  of  such  coals  passing  the  Brusselton  inclined  plane, 
then  me  plaintilT  is  entitled  to  recover  back,  and  receive,  from  the  defend- 
ants the  further  sum  of  404/.  in  respect  of  such  additional  charge  for  the 
passage  of  the  said  coals  over  the  Brusselton  inclined  plane  for  the  purpose 
of  bein^  shipped  as  last  aforesaid. 

But  if  it  shall  seem  to  the  said  court,  that  the  defendants  were,  during  all 
the  time  aforesaid,  legally  entitled  to  make  the  last-mentioned  additional 
charge  of  6d.  per  ton  for  such  coals  passing  the  Brusselton  inclined  plane, 
•1441  *^^^  ^^  purpose  of  being  shipped  as  last  aforesaid,  then  the  plaintiff 
^  is  not  entided  to  recover  back,  or  receive,  any  thing  from  the  de- 
fendants in  respect  of  such  additional  charge  as  last  aforesaid. 

And  if  it  shall  seem  to  the  said  court  that  the  defendants  were  not,  during 
all  the  time  aforesaid,  legally  entitled  to  charge  upon  the  said  coals  carried 
and  conveyed  by  the  defendants  along  the  defendants'  railway,  and  the 
branches  thereof,  to  Middlesbrough  aforesaid,  and  there  shipped  for,  and 
conveyed  to,  the  port  of  London  for  consumption  there,  an  additional  charge 
of  6rf.  per  ton,  over  and  above  the  tonnage,  for  every  ton  of  such  coals  pass- 
ing the  Brusselton  inclined  plane,  for  the  purpose  of  being  shipped  as  last 
aforesaid,  then  the  plaintiff  is  entided  to  recover  back,  and  receive,  from  the 
defendants,  the  further  sum  of  20/.  in  respect  of  such  additional  charge  for 
the  passage  of  the  said  coals  over  the  Brusselton  inclined  plane,  for  the  pur- 
pose of  being  shipped  as  last  aforesaid. 

But  if  it  shall  seem  to  the  said  court  that  the  defendants  were,  during  all 
the  time  aforesaid,  legally  entitled  to  make  the  said  additional  charge  of  6d. 
per  ton  for  such  coals  passing  the  Brusselton  inclined  plane,  for  the  purpose 
of  being  shipped  as  last  aforesaid,  then  the  plaintiff  is  not  entitled  to  recover 
back,  or  receive,  any  thing  from  the  defendants  in  respect  of  such  additional 
charge  as  last  aforesaid. 

And  if,  upon  the  whole  matters  aforesaid,  it  shall  seem  to  the  said  court 
that  the  said  issue  within  joined  between  the  parties  aforesaid  or  any  part 
thereof,  ought  to  be  found  for  the  plaintiff,  then  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  find  the  same,  and  assess  the  damages  accordingly, 
for  the  plaintiff,  in  such  manner  as  the  said  court  shall  think  the  same  ought 
to  be  found  upon  the  whole  of  the  matters  aforesaid. 

And  if,  upon  the  whole  of  the  matters  aforesaid,  it  shall  seem  to  the  said 
•1451  ^^^^  *^^*  ^^^  ^^'^  issue  within  *joined  between  the  parties  aforesaid, 
■'  or  any  part  thereof,  ought  to  be  found  for  the  defendants,  then  the 
jurors  aforesaid  do  find  the  same  accordingly  for  the  defendants,  in  such 
manner  as  the  court  shall  think  the  same  ought  to  be  found  upon  the  whole 
of  the  matters  aforesaid. 

Wilde^  Solicitor-General,  (with  whom  were  Stephen^  Serjt.,  Wightmanj 
wd  FUtkerheri,)  for  the  plaintiff. 

The  first  question  for  the  consideration  of  the  court  is,  what  construction 

IS  to  be  put  upon  the  words  "  shipped  for  exportation,"  which  are  found  in 

*1461  ^^^  ^^  Stockton  and  Darlington  railway  act  of  1  &  2  G.  4.  (a)    *The 

-'  defendants  will  say  that  exportation  means  a  carrying  to  foreign  parts, 

(fl)  1  &  2  G.  4,  c  xliv.  s.  62,  **  And  in  consideration  of  ihe  preat  charp:e  and  expense 

vhich  the  said  company  of  proprietors  must  incur  and  sustain  in  makir.sr  and  maintain- 

2y2 
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or  to  parts  beyond  the  seas.     But  regard  must  be  had  to  the  intention  of  the 
legislature. 

The  terms  export  and  import  are  used  in  various  senses  according  to  the 
subject-matter. 

Now  this  act  relates  to  the  port  of  Stockton-upon-Tees. 

There  is  no  reason  why  coals  sent  across  the  North  Sea  to  Hambui; 
should  pay  a  lower  rate  of  tonnage  than  coals  sent  to  London.  It  was  not 
the  object  of  the  legislature  to  promote  the  sending  of  coals  into  foreign 
countries.  Exportation  is  discouraged  by  duties,  not  fostered  by  bounties. 
The  word  "  exportation"  in  the  act  is  to  be  construed  most  strongly  against 
Hie  company,  and  most  favourably  for  the  public.  The  company  are  not  at 
liberty  to  introduce  into  these  acts  of  parliament  words  which  have  a  double 
meanmg,  and  then  to  seek  to  impose  higher  burdens  upon  the  public  than 
were  contemplated.  Many  acts  of  parliament  may  be  referred  to,  in  which 
the  terms  export  and  exportation,  and  import  and  importation,  are  used  with- 
out reference  to  the  conveying  of  goods  to  and  from  a  foreign  countiy.  By 
6  &  7  W.  3,  c.  18,  a  duty  is  imposed  upon  coal  and  culm  laid  on  bdlird  an? 
ship  or  vessel  to  be  carried,  imported^  or  brouj^ht,  or  which  shall  be  carried, 
imported,  or  brought  in  any  ship  or  vessel  into  any  port  or  place  in  the  king- 
dom of  England,  dominion  of  Wales,  or  town  of  Berwick-upon-Tweed, 
from  any  port  or  place  within  the  said  kingdom,  dominion,  or  town  of  Ber- 
wick-upon-Tweed, or  from  the  kingdom  of  Scotland.  And  by  the  twenty- 
fourth  section  of  that  statute,  if  any  of  the  •coals  or  culm  for  which  r* ,  i^ 
the  duty  thereby  granted  had  been  paid  or  secured  at  the  importation  '■ 
thereof,  be  again  exported  to  any  other  place  in  this  kingdom,  or  to  any  parts 
beyond  the  sea,  then  the  said  duty  shall  be  wholly  repaid.  So  the  9  &  10 
W.  3,  c.  13,  s.  9,  speaks  of  the  importation  and  exportation  of  coals,  from 
one  port  or  place  in  the  kingdom  to  another ;  and  in  the  6  G.  4,  c.  107,  s. 
122,  of  importation  or  exportation,  whether  inward,  outward,  or  coastwise. 
In  5  G.  1,  c.  9,  s.  1,  and  in  5  G.  3,  c.  35,  these  words  are  used  with  refe- 
rence to  the  coasting  trade.  Exportation  is  always  expressed  to  be  to  foreign 
countries  when  it  is  so  meant.     [Maule,  J.    Does  the  term  mean  any  thing 

ing  the  said  railways  or  tram-roads  and  other  the  works  hereby  authorized  to  be  made 
and  maintained,  Be  it  further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  eom- 
pany  of  proprietors,  from  lime  to  time,  and  at  all  times  hereafter,  to  ask,  recover,  ind 
receive  to  and  for  the  use  and  benefit  of  the  said  company  of  proprietors,  for  the  iod* 
nage  of  all  goods,  wares,  and  merchandise,  and  other  things  which  shall  be  carried  or 
conveyed  upon  the  said  railways  or  tram-roads,  or  upon  any  part  thereof,  the  rates,  tolls, 
and  duties  hereinafter  mentioned,  that  is  to  say: 

For  all  limestone,  materials  for  the  repair  of  turnpike  roads  or  highways,  and  ilUnnf. 
compost,  and  all  sorts  of  manure,  except  lime,  which  shall  be  carried  or  conveyed  a|K»J 
the  said  railways  or  tram-roads,  such  sum  as  the  said  company  of  proprieton si*" 
from  time  to  time  direct  or  appoint,  not  exceedinsr  the  sum  of  irf.  per  ton  per  mil*- 

"For  all  coal,  coke,  culm,  cinders, stone,  marl,  sand,  lime, clay,  ironstone,  bricks, til**' 
slates,  and  all  grass  and  unmanufactured  articles,  and  building  materials,  such  5™*^ 
the  said  company  of  proprietors  shall  from  time  to  time  direct  and  appoint,  notexcw 
ing  the  sum  of  4</.  per  ton  per  mile. 

"For  all  lead  in  pigs  or  sheets,  bar-iron,  wagon-lire,  timber,  staves,  and  deals,  andtll 
other  goods,  commodities,  wares,  and  merchandises,  such  sura  as  the  said  company  of 
proprietors  shall  from  lime  to  time  direct  and  appoint,  not  exceeding  the  sum  of  6ipe' 
ton  per  mile.  • 

"  For  all  articles,  matters,  and  things  for  which  a  tonnage  is  hereinlnfore  directed  to  w 
paid  which  shall  pass  the  inclined  planes  upon  the  said  railways  or  tram-roads,  saeb 
sum  as  the  said  company  of  proprietors  shall  appoint,  not  exceeding  the  sum  of  !«•  P*' 
ton.  . 

"And  for  all  coal  which  shall  be  shipped  on  board  of  any  vessel  or  vessels  tntht  pen 
of  Stockton-vpon-Tttt  aforesaid^  for  the  purpose  of  erportaiwk,  such  sum  as  the  said  com- 
oany  of  proprietors  shall  appoint,  not  exceeding  the  sum  of  id,  per  ton  per  mile- 
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more  than  sending  goods  out  of  the  port  9]  The  effect  of  the  construction 
contended  for  on  the  part  of  the  defendants  would  be  to  make  it  cheaper  to 
use  the  defendants'  railway  than  go  by  the  Clarence  Railway  for  nothing. 
By  the  10  G.  4,  c.  cvi.,  all  coal,  culm,  coke,  cinders,  and  other  articles, 
shipped  on  board  any  vessel  in  the  river  Tees,  and  entered  at  the  custom- 
house of  the  port  of  Stockton-upon-Tees,  are  to  be  deemed  and  taken  to  be 
for  exportation  under  the  therein  recited  act  of  9  G.  4,  c.  Ix.,  and  that  act. 
Thus  the  defendants  themselves,  in  putting  a  construction  upon  their  own 
act  9  G.  4,  c.  Ix.,  (which  passed  on  the  same  day  as  the  Clarence  Railway 
act  9  G.  4,  c.  Ixi.,)  have  declared  that  the  term  exportation  is  to  be  under- 
stood in  its  laiger  sense.  According  to  the  construction  for  which  the  de- 
fendants contend,  the  coal-owners  will  have  to  pay  three  times  as  much  if 
they  use  the  Clarence  Railway,  than  they  wiU  if  they  come  all  the  way  by 
the  defendants'  railway ;  and  yet  the  preamble  of  the  Clarence  Railway,  to 
which,  as  the  two  railways  communicate  with  each  other,  the  defendants 
must  have  been  consenting  parties,  sets  forth  the  great  advantages  to  result  to 
the  public  from  the  use  of  the  then  projected  Clarence  Railway. 
*\dRl        ^Secondly,  it  will  be  contended  on  the  part  of  the  defendants,  that 

-I  supposing  that  coals  sent  to  London  are  coals  exported  within  the 
meaning  of  the  act,  yet  the  coals  in  question  are  not  to  be  considered  as  ex- 
ported, because  such  coals  left  the  defendants'  railway  at  Sim  Pasture.  It  is 
not  easy  to  understand  why  this  circumstance  should  be  made  a  ground  for 
demanding  the  higher  rate  of  tonnage.  At  the  time  the  payment  was  made 
these  coals  had  been  actuallv  exported,  and  were  in  London.  If  the  defend- 
ants  have  omitted  to  provided  diemselves  with  a  sufficient  establishment  to 
enable  them  to  obtain  the  full  amount  of  the  tonnage  which  they  are  autho- 
rized to  receive,  that  is  a  fact  which  cannot  affect  &e  right  of  the  plamtifT. 
No  specific  place  for  unloading  the  coals  is  contemplated  in  the  statute,  be- 
cause the  party  sending  them  is  required  to  give  notice  at  what  point  he  will 
•14Q1   ^"1°*"^'  (^)    ^  power  is  given  to  unload  at  discretion  at  •any  part  of 

■I  the  whole  line,  as  appears  by  the  provision  made,  in  the  eighty- 
seventh  section,  for  lords  of  manors,  post,  158. 

The  third  point  is,  whether  Port  Clarence  is  within  the  port  of  Stockton* 
upon-Tees.     Port  Clarence  is  recognised  by  the  legislature  as  a  proper  ship- 

Emg  place  within  the  port  of  Stockton-upon-Tees,  and  if  within  the  port  the 
inguage  of  the  last  clause  of  the  sixty-second  section  is  clear  and  unam- 
biguous. But,  if  there  were  any  doubt,  the  higher  rate  ought  not  to  be 
demanded,  because  in  order  to  entitle  the  company  to  such  a  demand,  there 

(a)  By  the  seventieth  section  of  the  act  1  A  2  0. 4,  c.  xliv.,  it  is  enacted  as  follows  :— 
"And  for  better  ascertaining  and  more  easily  collecting  the  said  rates,  tolls,  and  duties, 
Be  it  further  enacted,  that  the  owner  or  owners  or  person  or  persons  having  the  care  of 
any  wagon  or  other  carriage  passing  upon  the  said  railways  or  tram-roads,  or  any  part 
thereof,  shall  give  an  exact  and  true  aeconnt  in  writing,  signed  by  him  or  them,  to  the 
collectors  of  the  said  rates  and  tolls  at  the  place  or  places  where  they  shall  attend  for 
that  purpose,  of  what  quantity  of  goods  and  other  things  as  aforesaid  shall  be  in  such 
wagon  or  other  carriage,  from  whence  brought,  and  where  the  same  are  intended  to  be 
unloaded  or  left ;  and  in  case  any  person  shall  neglect  or  refuse  to  give  such  account 
or  to  produce  his  bill  of  lading  to  any  collector  demanding  the  same,  or  shall  give  a  false 
account,  or  shall  deliver  any  part  of  his  lading  or  goods  at  any  other  place  than  what  is 
or  are  mentioned  in  such  account,  with  an  intent  to  avoid  the  payment  of  the  said  rates, 
tolls,  and  duties,  or  any  part  of  them,  he  shall  forfeit  and  pay  any  sum  not  exceeding 
lOi.  for  every  ton  of  goods  and  other  things,  and  so  in  proportion  for  any  less  quantity 
than  a  ton  which  shall  be  in  such  wagon  or  other  carriage  of  which  such  account  shall 
be  so  refused  to  be  given,  or  which  shall  be  fraudulently  delivered  out  as  aforesaid,  as 
the  case  shall  hajppen  to  be  over  and  above  the  respective  rates,  tolls,  and  duties  directe*! 
to  be  paid  for  the  same  by  virtue  hereof." 
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should  be  a  clear  intention  on  the  part  of  the  legislature  to  impose  the 
charge. 

The  fourth  point  is,  whether  supposing  coals  sent  to  London  to  come 
within  the  denomination  of  coals  exported,  and  supposing  an  expoitatkn 
from  Port  Clarence  to  be  an  exportation  from  the  port  c^  Stockton-upon- 
Tees,  the  coal  so  exported  is  liable  to  the  charge  of  6d.  per  ton  for  the  use 
of  the  Brusselton  inclined  plane.  The  defendants  are  bound  to  show  a  clear 
intention  on  the  part  of  the  legislature  to  subject  coals  so  exported  to  that 
charge.  But  the  apparent  intention  was  to  exempt  all  such  coals  from  eveij 
other  duty  upon  payment  of  l^d,  per  ton  per  mile ;  and  the  questicHi  is, 
whether  that  exemption  can  be  taken  away  by  implication  as  contended. 
Upon  this  part  of  the  special  verdict  the  question  is,  whether  the  plaintiff  is 
chargeable  for  the  use  of  the  inclined  plane.  The  latter  part  of  the  sixty- 
second  section  directs,  that  the  rates,  tolls,  and  duties  payable  to  the  de- 
fendants on  all  coal  shipped  for  exportation,  shall  not  exceed  one  halfpennj 
per  ton  per  mile,  without  any  distinction  in  respect  of  coals  using  the  in- 
clined plane.  [Tindal,  C.  J.  You  say  that  the  clause  at -the  end  of  the 
sixty-second  section  amounts  to  a  virtual  exemption  of  coals  shipped  for 
•exportation  from  the  payment  of  the  inclined  plane  toll.]  It  is  a  r^.cn 
clear  rule,  that  one  section  is  not  to  be  considered  as  repealing  or  *■ 
destroying  another,  if  it  be  possible  that  they  can  be  so  construed  that  both 
may  stand  together.  The  rule  for  construing  apparently  conflicting  provisions 
in  a  statute  is  laid  down  in  Stevens  v.  Dudcworth^  Hardres,  338,  by  Atkins, 
B.,  p.  343,  344.  If  the  second  clause  of  the  sixty-second  section  be  read 
thus,  "  4rf.  for  all  coals  not  exported,"  the  tolls  imposed  in  respect  of  the 
inclined  plane  would  not  apply  to  tfiat  which  was  before  excepted.  The 
words  "  for  which  a  tonnage  is  hereinbefore  directed  to  be  ptdd,"  would  be 
useless,  if  the  same  inclined  plane  tonnage  was  to  be  paid  on  all  coals, 
whether  mentioned  before  or  ailer.  The  word  "  hereinbefore  "  cannot  be 
rejected  ;  there  is  no  instance  of  the  rejection  of  words  which  occur  in  an  act 
of  parliament,  for  the  purpose  of  raising  a  charge  upon  the  subject  by  impli- 
cation. The  plaintiff  is  not  to  be  affected  by  the  indirect  operation  of  words 
introduced  incidentally  into  the  defendants'  act  of  parliament ;  it  was  their 
duty  to  frame  their  act  so  as  to  be  free  fix)m  ambiguity,  a  duty  which  will  be 
performed  so  long  only  as  courts  of  justice  hold  a  strict  hand  over  such 
statutes.  The  twenty-first  section  of  4  G.  4,  c.  xxxiii.,(a)  recites  a  rtj5i 
•section  in  a  former  act  in  a  more  limited  sense  than  that  in  which  '■ 

(a)  4  G.  4,  c.  xxxiii.  s.  21.  "And  whereas  by  the  said  recited  act"  [1  &  3  0. 4,  ciHt- 
called  defendants*  first  act]  **  the  said  company  of  proprietors  were  aathorized  and  em- 
powered from  time  to  time  and  at  all  times  thereafter,  to  ask,  demand,  sue  for,  recoftft 
and  receive  for  the  tonnage  of  all  articles,  matters,  and  things  for  which  a  tonnage ditf  a 
thereby  directed  to  be  paid,  which  shall  pass  the  inclined  planes  upon  the  said  J^^'^^l 
or  tram-roads  such  sum  as  the  said  company  of  proprietors  should  appoint,  not  «cw 
ing;  the  sum  of  U.  per  ton  :  And  whereas  at  the  time  of  the  passing  of  the  said  recited 
act  it  was  understood  and  considered  that  one  inclined  plane  only  would  be  necessary 
upon  the  said  railways  or  tram-roads  thereby  authorized  to  be  made,  but,  inasmnch  «s 
by  reason  of  the  deviations  and  alterations  hereby  authorized  to  be  made,  and  by  which 
it  appears  the  length  of  the  said  railways  or  tram-roads  will  be  shortened  three  miles  or 
thereabouts,  a  greater  number  of  inclined  planes  will  be  requisite;  Be  it  therefore «»• 
acted  That  it  shall  and  may  be  lawful  to  and  for  the  said  company  of  proprietors,  ffoin 
time  to  time  and  at  all  limes  hereafter,  to  ask,  demand,  take,  recover,  and  receive,  to aflo 
tor  the  use  and  benefit  of  the  said  company  of  proprietors,  for  all  articles,  matters,  hm 
things  which  shall  pass  one  or  more  of  the  inclined  plane  or  inclined  planes  upon  tM 
said  railway  or  tram-roads,  such  sum  as  the  said  company  of  piX)prietors  shall  app^^lj 
not  exceeding  the  like  rate  or  sum  of  Is.  per  ton,  for  and  in  respect  of  jcach  of  the  5« 
inclined  planes,  over  and  above  and  in  addition  to  the  rates,  lolls,  and  duties  by  the  saw 
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the  legislature  had  used  the  term  ^^all  coals"  in  the  former  act;  whilst  it 
professes  to  recite  the  former  section,  it  omits  most  material  words  which 
occur  in  that  section,  which  operate  by  way  of  exception.     It  is  clear  that  it 
also  omits  all  notice  of  subsequent  provisions.     The  terms  of  the  former 
section  are  recited  in  a  sense  which  does  not  belong  to  them,  when  the 
whole  of  that  section  is  read  together.     No  doubt  a  variety  of  questions 
might  be  raised  by  the  ingenuity  of  counsel  upon  the  construction  of  acts  of 
this  description,  and  a  decision  in  favour  of  the  defendants  would  hold 
out  a  bounty  upon  the  framing  of  doubtful  acts  of  parliament.      It  is 
recited  ^^  that  it  was  so  understood  and  considered ;"  by  whom  it  was  so 
understood  and  considered  we  are  not  told.     This  uncertain  language,  imder 
which  the  plaintiff,  a  stranger,  is  sought  to  be  charged,  would  be  bad  even 
in  an  affidavit.     It  is  submitted  that  the  effect  of  the  first  act  is  to  subject 
parties  7U}t  exporting  to  the  payment  of  Is.  per  ton  for  the  use  of  the  (me 
mclined  plane ;  \s,  is  given  for  the  use  of  each  of  the  inclined  planes  under 
•1521   ^^  second  act.     There  is  no  foundation  for  the  supposition  that  it 
J    •was  intended  by  the  second  act  to  extend  the  liability  to  pay  the  Is. 
per  ton  for  the  use  of  the  inclined  plane  to  coals  which  were  not  liable  to 
that  burden  under  the  former  act ;  the  words  "  all  coals"  m  the  recital  in 
the  second  act  must  be  taken  to  be  used  in  the  same  qualified  sense,  and 
subject  to  the  same  exception  as  in  the  former  act.     The  defendants  must 
contend  that  these  words  introduce,  argumentatively  and  incidentally,  a  new 
chai^  in  respect  of  the  inclined  plane.     In  Gildart  v.  Gladstone^  1 1  East, 
675,  Lord  Ellenborough,  in  delivering  the  judgment  of  the  court,  says 
(p.  685),  "  If  the  words  would  fairly  admit  of  difierent  meanings,  it  would 
be  right  to  adopt  that  which  would  be  most  favourable  to  the  interest  of  the 
public,  and  most  against  that  of  the  company ;  because  the  company,  in 
bargaining  with  the  public,  ought  to  take  care  to  express  distinctly  what 
payments  they  were  to  receive,  and  because  the  public  ought  not  to  be 
charged,  unless  it  be  clear  that  it  was  so  intended."     So  in  Scaks  v.  Pick' 
ering,  4  Bingh.  448,  (15  E.  C.  L.  R.  37,)  1  Moore  &  P.  195,  Best,  C.  J., 
says,  4  Bingh.  452,  "  they  who  enter  in  such  cases,  must  clearly  show 
,  their  authority ;  and  if  the  words  of  the  statute  on  which  they  rely  be  am- 
biguous, every  presumption  is  to  be  made  against  the  company  and  in  fa- 
vour of  private  property.     If  such  a  construction  were  not  adopted,  acts 
would  be  framed  ambiguously  in  order  to  lull  parties  mto  security."     So  in 
^fett  V.  PMau),  1  New  Cases,  81,  (27  E.  C.  L.  R.  315,)  4  Moore  &  Scott, 
595,  TiNDAL,  C.  J.,  says  "  It  is  sufficient  to  look  at  this  act  and  apply 
a  plain  understanding  to  it,  always  remembering  that  we  are  not  affirma- 
tively to  impose  a  toll,  unless  the  languiige  of  the  legislature  be  clear." 
That  construction  which  is  consistent  is  to  be  preferred  to  that  which  is 
•1531  "^P"^*"^^"     I^  ^^  ^^^  ^^  ^^^  ^^  *^  mode  contended  for  by  the 
^  *plaintiir,  all  may  stand  together.     In  the  first  act,  the  expression 
all  coals  means  all  coals  not  shipped  for  exportation,  and  the  second  act 
should  be  read  with  the  same  qualification. 

Channell^  Serjt.,  (with  whom  were  Addison  and  Smythe^)  for  the  defend- 
^ts.  The  first  question  raised  by  the  special  verdict  depends  upon  the  con- 
struction of  the  sixty-second  section  of  the  defendants'  act,  1  &  2  G.  4, 
c»  xliv.  If  that  section  had  stopped  at  the  end  of  the  fourth  branch,  there 
^ould  not  have  been  any  dispute,  as  the  defendants  charge  a  lower  rate  of 

Ttc\tcd  act  and  this  act  imposed,  or  authorized  to  be  taken  and  received,  for  goods,  wares, 
»«rchandi^e,  and  other  things  which  shall  be  carried  or  conveyed  upon  the  said  railwa>fl 
or  tram-roads,  or  any  part  thereof." 
VOL.  XL.  68 
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tonnage  than  that  which  they  are  there  authorized  to  receive.  The  doubt 
arises  upon  the  fiflh  or  concluding  branch  of  the  section.  The  plaintiff 
must  contend  that  this  fifth  branch  operates  by  way  of  proviso  or  by  way  of 
exception ;  but  it  is  submitted  that  it  operates  in  neither  of  those  ways. 
That  clause  gives  something  cumulative  upon  that  which  was  given  by  the 
third  branch.  The  judgment  of  the  court  will  proceed  upon  the  legal  con- 
struction of  the  several  enactments ;  it  would  not  be  affected  by  the  acts  of 
the  company,  even  if  those  acts  were  more  clearly  before  the  court.  It  has 
been  asked  on  the  other  side,  why  a  bonus  should  be  given  if  the  coals  are 
for  home  consumption.  Suppose  the  company  to  say  we  will  have  some- 
thing extra,  but  limited  in  amount,  say  a  halfpenny  per  ton  per  mile  upon 
coals  for  exportation.  This  is  preferable  to  a  construction  which  would 
give  discretion  to  the  extent  of  4d,  in  one  case,  and  limit  the  defendants  to 
a  halfpenny  the  other.  [Tindal,  C.  J.  Are  not  acts  which  give  cumulatiTe 
remedies  against  the  public  so  expressed ;  as  in  the  stamp  acts  ?]  This  is 
not  in  the  nature  of  an  act  imposing  a  tax  upon  the  pubUc.  It  is  not  to  be 
construed  like  stamp  acts,  or  like  turnpike  acts.  Neither  can  it  be  com- 
pared to  acts  relating  to  the  forming  of  public  docks,  which  parties 
•trading  within  a  certain  district  are  compelled  to  use.  [Tindal,  C.  J.  r*i^ 
That  is  so  with  respect  to  the  Southampton  Docks.]  And,  until  *- 
lately,  as  to  the  West  India  Docks. 

The  railway  is  private  property,  and  its  user  on  the  part  of  the  public 
must  be  voluntary.  [Bosanquet,  J.  It  became  the  defendants'  property 
under  compulsory  powers  enabUng  them  to  take  land  the  property  of  others.] 
In  some  case  an  enactment  is  confessedly  cumulative  without  any  express 
words  to  make  it  so.  That  is  evidentiy  the  case  with  respect  to  the  fourth 
clause  of  the  sixty-second  section ;  which,  if  the  enactment  is  not  construed 
to  be  cumulative,  would  be  unreasonable ;  and  it  is  submitted  that  the  same 
construction  is  to  be  put  upon  the  fiflh  clause  as  upon  the  fourth.  It  is  ex- 
pressly found  by  the  jury,  that,  until  the  construction  of  the  defendants' 
railway,  coals  were  not  shipped  for  sale  in  the  port  of  Stockton-upon-Tees. 
This  act,  therefore,  whether  it  is  to  be  understood  in  one  sense  or  the  other, 
has  created  the  export  trade. 

Secondly,  there  was  here  no  exportation  within  the  meaning  of  the  sixty- 
second  section.     In  BenneU  v.  Daniel^  10  B.  &  C.  500,  (21  E.  C.  L.  R. 
122,)  5  M.  &,  R.  441,  Parke,  J.,  says,  "It  is  a  safe  rule  of  construction 
to  take  words  in  their  plain  and  ordinary  sense,  unless  a  different  intention 
can  clearly  be  collected  from  the  other  parts  of  an  act  of  parliament"  10  B. 
&  C.  506.     So,  in  The  King  v.  Peasey  1  Nev.  &  Mann.  690,  die  same 
learned  judge  says,  "  We  are  to  construe  provisions  in  acts  of  parliament 
according  to  the  ordinary  sense  of  the  words,  unless  such  construction  wouU 
lead  to  some  unreasonable  result,  or  be  inconsistent  with  or  contraiy  to  tbe 
declared  or  implied  intention  of  the  framers  of  the  law,  in  which  case  the 
grammatical  sense  of  the  words  may  be  extended  or  modified."    Statutes 
have  been  referred  to,  in  which  the  *words  import  and  export  are  rtj^ 
said  to  be  used  with  reference  to  the  removal  of  goods  fiom  one  port  *- 
in  Great  Britam  to  another.     It  is  not  denied  that  the  words  may  have  that 
meaning  when  required  by  the  context.    Thus,  where  the  words  are  brought, 
impartedy  and  carried,  the  sense  in  which  the  word  "  imported"  is  usea  is 
pointed  out  by  tbe  words  with  which  it  is  surrounded.    So  where  the  legi^* 
lator  speaks  of  the  importation  of  coal  into  the  city  of  London  by  inland 
navigation  or  coastwise,  the  introduction  of  the  latter  words  necessarily  qufr 
lifies  the  meaning  of  the  term  "  importation."    But  in  1  &  2  G.  4,  c.  xliv.» 
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8.  62,  there  is  nothing  to  denote  that  the  word  '^  exportation"  is  used  in  any 
other  sense  than  that  in  which  it  is  ordinarily  understood,  namely,  that  of 
sending  by  sea  to  a  foreign  port,  (a) 

There  must  also  be  an  exportation  from  the  port  of  Stockton-upon-Tees 
to  bring  the  case  within  the  words  of  the  statute.  Port  Clarence  is,  no 
doubt,  within  the  legal  port  of  Stockton-upon-Tees,  and  in  that  sense  the 
port  of  Stockton-upon-Tees  is  spoken  of  in  the  special  verdict ;  but  looking 
at  the  provisions  of  1  &  2  G.  4,  c.  xliv.,  the  term  will  appear  to  be  used  iu 
*15fil  ^^  popular  *sense,  as  signifying  the  harbour  and  port  connected  with 
^  the  town  of  Stockton-upon-Tees.  In  the  I^l  Dock  Company  v. 
Broumej  2  B.  &  Adol.  43,  (22  E.  C.  L.  R.  23,)  the  question  was,  whether 
the  14  G.  3,  c.  56,  which  gave  (s.  42)  the  plaintiffs  a  tonnage  on  ships 
coming  into  or  going  out  of  the  harbour  of  Kingston-upon-Hull,  and  a  cer- 
tain basin  or  docks  within  the  port  of  Kingston-upon-Hull,  or  unlading  or 
lading  any  of  their  cargoes  within  the  said  port,  extended  to  goods  loaded  at 
Goole,  in  the  river  Ouse,  which  is,  for  revenue  purposes,  within  the  legal 
port  of  Kingston-upon-Hull.  Lord  Tenterden,  in  deUvering  the  judg- 
ment of  the  court  in  that  case,  says,  '^  It  appears  impossible  to  say  that  the 
second  member  of  the  sentence  of  general  enactment,  as  to  vessels  unlading 
or  lading  within  the  scdi  porty  can  be  understood  in  any  different  or  more  en- 
larged sense  than  the  prior  member  of  the  same  sentence,  to  which  it  so 
manifestly  refers,  and  which  mentions  vessels  coming  into  or  going  out  of 
the  said  harbour,  basin,  or  docks,  within  the  port  of  Kingston-upon-Hull ; 
and  the  articles  specifying  the  particular  rates  must  be  understood  in  the 
same  manner.  And  if  we  refer  to  the  title  and  all  the  precedent  parts  of 
the  act  for  the  interpretation  of  this  forty-second  section,  as  the  word  of 
reference  *  the  said'  requires  us  to  do,  we  shall  certainly  find  nothing  to 
give  a  more  extensive  sense  to  the  name  or  phrase,  '  the  port  of  Kingston- 
upon-Hull,'  than  its  local  and  popular  sense,  and  much  wherein  it  is  evi- 
dently limited  to  that  sense."  2  B.  &  Adol.  60. 

That  the  word  port  is  in  this  case  to  be  understood  in  its  more  limited  sense, 
appears ;  first,  from  the  state  of  things  which  existed  previous  to  the  act ; 
secondly,  from  the  language  of  the  preamble ;  thirdly,  firom  other  clauses  in 
this  act  and  in  other  acts. 

*1571        Upon  the  first  point,  it  is  said  in  Bacon's  Abridgment,  ^StahUe^ 
J   (I.  5,)  such  construction  ought  to  be  put  upon  a  statute  as  may  an- 
swer the  intention  of  the  makers,  to  be  ascertained  by  reference  to  the  cause 
of  the  passing  of  the  act. 

Upon  the  second  point,  as  to  the  preamble,  it  is  said,  Co.  Litt.  79  a, 
"  The  rehearsal  or  preamble  of  the  statute  is  a  good  mean  to  find  out  the 
meaning  of  the  statute,  and,  as  it  were,  a  key  to  open  the  understanding 

(a)  On  the  contrary,  exportation,  in  its  original  signification,  means  nothing  more 
than  carrying  out,  and  partus  is  derived  by  Calvin,  (Lex,  in  vcr6o,)  from  portOf  as  being 
the  place  where  goods  are  exported  and  imported.  In  Justin  (XI.  15)  we  find  ••  Da- 
rium. .  .vehicnio  exportatum** — in  Plautus,  (True. I.  2,)  "  Qui  (the  thief)  mantis  gravidas 
foras  erportet :" — in  Varro,  "  Taurus,  qui,  exportavit,  per  mare  e  Phoenice,  Europam." 
(Rei  Rust.  II.  5.) 

Partm  has  been  attempted  to  be  traced  to  ^rs^dfioc,  a  ferry.  If  any  etymological  con- 
nection exist  between  the  two  words  it  would  rather  seem  to  be  that  both,  and  perhaps 
also  porta,  may  be  derived  from  ?r:{c<,  a  transit  or  passage,  pore. 

The  meaning  of  the  term  "  exportation''  will,  it  is  conceived,  depend  upon  the  termini, 
expressed  or  implied.  Thus,  when  the  legislature  of  the  United  Kingdom  speaks  of  ex- 
portation, without  saying  from  what  place,  the  entire  kingdom,  which  is  the  subject  of 
legislation,  will  be  the  terminus  a  quo,  and  some  foreign  country  or  countries  must  be  the 
terminus  in  quern. 
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thereof:"  upon  which  Mr.  Hargrave  has  the  following  note,  "  Lord  Coke's 
manner  of  expressing  himself  on  the  operation  of  the  preamble  in  the  con- 
struction of  statutes,  is  very  observable.  Instead  of  saying,  generally,  that 
the  preamble  should  control  the  enacting  clauses,  or  of  Imiiting  precisely 
how  &r  it  shall  have  that  efiect,  which  would  have  been  attempting  to 
make  a  line  where  one  cannot  be  drawn,  he  cautiously  says  that  it  is  a  good 
mean  to  find  out  the  intention."  In  Crespigny  v.  Wiitemom^  4  T.  R.  790, 
793|  Grose,  J.,  says,  '^  Though  the  preamble  cannot  control  the  enacting 
clause,  we  may  compare  it  with  the  rest  of  the  act,  in  order  to  collect  the 
intention  of  the  legislature."  In  Mason  v.  Armitage^  13  Ves.  25,  35,  Lord 
Erskine,  C,  lays  down  the  same  rule ;  and  in  HaUan  v.  Cov€y  1  B.  &  Adol. 
538,  (20  E.  C.  L.  R.  441,)  Lord  Tenterden,  says, "  On  a  sound  construc- 
tion of  every  act  of  ParUament,  I  take  it,  the  words  in  the  enacting  part 
must  be  confined  to  that  which  is  the  plain  object  and  general  intention  of 
the  legislature  in  passing  the  act,  and  diat  the  preamble  affords  a  good  clue 
to  discover  what  that  object  was."  Now  here,  in  the  sixty-second  section, 
the  words  are, "  and  for  all  coals  which  shall  be  shipped  on  board  of  any  ves- 
sel or  vessels  in  the  port  of  Stockton-upon-Tees  aforesaid," — ^that  is,  in  the 
said  port  of  Stockton-upon-Tees,  which  must  mean  some  port  before  referred 
to,  and  there  is  no  previous  *reference  to  any  port  except  in  the  pre-  r»|5Q 
amble ;  by  which  it  appears  that  the  object  of  that  act  was,  the  mak-  *■ 
ing  of  a  railway  from  the  river  Tees,  at  or  near  Stockton,  to  Witton  Park 
colliery,  with  five  branches  respectively,  one  of  which,  it  is  to  be  observed, 
has  the  one  terminus  at  Darlington,  ana  the  other  at  Stockton.  The  pream- 
ble then  recites,  that  the  railway  and  branches  will  be  of  great  public  utility 
by  facilitating  the  conveyance  of  coal,  &c.,  from  the  interior  of  tiie  county  of 
Durham  to  the  town  of  Darlington,  and  to  the  said  town  and  port  of  Stock- 
ton, and  also  the  conveyance  of  merchandise  from  the  said  town  and  port 
of  Stockton  to  the  said  town  of  Darlington,  and  into  the  interior  of  the  said 
county  of  Durham.  It  is  found  by  tlie  special  verdict,  that  until  the  con- 
struction of  the  defendants'  railway,  coals  were  not  shipped  for  sale  in  the 
said  port  of  Stockton-upon-Tees,  and  that  there  was  no  railway  from  which 
coals  could  be  shipped  at  the  port  of  Stockton-upon-Tees  aforesaid,  or  along 
which  coals  could  be  carried  for  exportation  there.  From  the  facts  so  found 
and  the  manner  in  which  the  words  "  town  and  port  of  Stockton-upon-Tees" 
are  used  in  the  preamble,  it  may  be  inferred  that  the  words  "  in  the  port  of 
Stockton-upon-Tees  aforesaid,"  are  used  in  the  popular  and  limited  sense. 
Thirdly, — with  respect  to  the  Ught  afforded  for  the  construction  of 
the  sixty-second  section  of  the  first  act  by  other  clauses,  it  may  be  ob- 
served that  the  language  of  the  fifth,  (a)  the  eighty-seventh,  (6)  and  the 

(a)  **  Provided  always,  that  the  company  shall  have  full  liberty  and  power  to  purchase 
any  parcel  or  parcels  of  land  not  exceeding  five  acres  in  the  whole,  for  the  purpose  of 
making  a  wharf  or  wharfs.'* 

(6)  "That  it  shall  be  lawful  for  the  lord  or  lords,  lady  or  ladies  of  any  manor  or 
manors,  and  the  owner  or  owners  of  such  lands  or  grounds  near  to,  through,  or  by  which 
the  said  railways  or  tram-roads  or  any  part  thereof  shall  be  made,  to  erect  and  use  any 
wharfs,  landing-places,  cranes,  weighing-beams,  or  warehouses,  in  or  upon  his,  her,  or 
their  respective  wastes,  lands,  or  grounds,  adjoining  or  near  to  the  said  railways  or  trtm- 
roads,  or  any  of  them,  and  to  land  any  goods  or  other  things  upon  such  wharfs,  or  lan^^' 
ing-places,  or.  upon  the  banks  lying  between  the  same,  and  the  said  railways  ortrwn- 
roads,or  any  part  thereof;  and  also  to  make  and  use  proper  and  convenient  places  for 
wagons,  carts,  and  other  carriages,  to  lie,  and  turn  in,  and  pass  each  other,  so  that  the 
making  or  using  thereof  do  not  obstruct  or  prejudice  the  pa5;!:age  of  the  said  railways  or 
tram-roads,  and  that  all  rates  or  tolls  which  shall  be  paid  for  the  use  of  such  vbarfs 
landing-places,  cranes,  weighing-beams,  and  warehouses  respectively,  shall  be,  and  the 
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ft  1 591  ^eighty-eighth  (a)  sections  of  that  act  is  inappropriate,  if  the  term, 
-I  port  of  Stockton-upon-Tees,  be  taken  in  its  extended  sense.  The 
*1601  P'^^^>  ^^  being  obliged  to  contend,  in  ^support  of  one  part  of  his 
-I  case,  that  coals  for  exportation  are  liable  onl;^  to  the  payment  of  id.  per 
ton,  whilst  other  coals  are  open  to  a  charge  of  4d.j  insists  that  exported  coals 
are  exempt  from  the  inclined  plane  duty,  leaving  all  other  coals  subject  also  to 
this  additional  burden.  According  to  the  construction  contended  for,  coals 
for  exportation,  already  so  highly  favoured  as  to  be  chargeable  only  with 
^,  instead  of  4d,  per  ton,  are  to  be  further  advantaged  by  a  total  ex- 
emption from  the  inclined  plane  duty.  This  argument  is  rounded  upon 
the  use  of  the  word  "  hereinbefore,"  which  occurs  in  the  fourth  clause  of 
the  sixty-second  section.  But  the  previous  clauses  of  the  section  speak  of 
all  coal  carried  upon  the  railway,  without  restriction.  The  fifth  clause  can, 
at  the  most,  only  be  considered  as  an  exception  out  of  the  coals  mentioned  in 
that  clause,  leaving  the  fourth  clause  to  operate  as  well  upon  those  coals 
which  are  within,  as  upon  those  which  are  without,  the  exception  contained 
in  such  fifth  clause.  But  if  any  doubt  should  be  diought  to  exist  upon  the 
construction  of  this  section  in  the  first  act,  the  twenty-first  section  of  4  G.  4, 
0.  xxxiii.,  suprii,  p.  150,  makes  it  clear  that  the  Is.  per  ton  maybe  demand- 
ed in  addition  to  the  tolls  imposed  by  the  former  act.  Supposing  it  may 
have  happened,  that  in  the  hurry  in  which  such  acts  of  Parliament  are  pre- 
pared, or  from  confusion  in  intooducing  new  clauses,  the  fourth  and  fifth 
sections  had  become  transposed,  any  litde  doubt  or  ambiguity  which  the 
unskilful  collocation  of  the  clauses  of  the  sixty-second  section  of  the  first  act 
may  have  occasioned  is  removed  by  the  explicit  and  distinct  language  of 
the  twenty-first  section  of  the  second  act. 

•1611  *  Wildey  Solicitor-General,  in  reply.  The  defendants  are  driven  to 
J  the  argument  that  they  never  understood  their  own  acts.  If  the  term 
^'  export"  is  sometimes  used  in  acts  of  parliament  in  one  sense  and  sometimes  in 
another,  the  court  will  not  construe  the  clause  in  question  in  favour  of  those 
who  affect  such  ambiguous  language.  As  there  was  no  export  trade  from 
Stockton  previously  to  the  passing  of  1  &.  G.  4,  c.  xliv.,  it  is  not  improbable 
that  the  bill,  as  originally  drawn,  contained  no  reference  to  exports.  It  was, 
in  all  probability,  represented  by  the  owners  of  collieries  that,  in  order  to 

9ame  are  hereby  accordingly  vested,  in  the  lord  or  lords,  lady  or  ladies  of  snch  manors, 
or  the  owner  or  owners  of  such  lands  or  grounds  who  shall  make  and  erect  the  same  as 
aforesaid,  and  his,  her,  or  their  representatives,  so  that  the  rates  and  powers  therein 
granted  to  the  said  company  of  proprietors,  be  not  thereby  reduced,  altered,  or  infringed." 
(a)  **That  if  any  such  lord,  ^.,  shall  not,  within  the  space  of  three  calendar  months 
next  after  notice  given  in  writing  to  him,  her,  or  them,  or  left  at  his,  her,  or  their  last  or 
Qsoal  place  or  places  of  abode,  by  or  on  behalf  of  the  said  company  of  proprietors,  signi- 
fying that  any  part  of  such  waste  lands  or  grounds  is  necessary  or  proper  to  be  used 
by  them  for  the  purpose  of  erecting  and  making  wharfs,  landing-places,  warehouses 
and  bnildings,  for  the  use  of  the  said  railways  or  tram-roads,  or  for  making  or  laying  out 
necessary  and  convenient  roads  for  conveyance  of  goods  to  and  from  the  s^id  railways 
or  tram-roads,  make,  erect,  and  lay  out,  and  from  time  to  time  maintain  and  keep  in  good 
and  substantial  repair,  such  proper  and  sufficient  wharfs,  or  landing-places,  warehouses, 
buildings,  and  roads,  for  the  use  of  the  said  railways  or  tram-roads,  as  any  two  or  more 
jostiees  of  the  peace  for  the  said  county  of  Durham,  shall  think  necessary ,X)n  the  re- 
spective part  or  parts  of  the  waste  lands  and  grounds  described  in  such  notice,  then,  and 
in  every  or  any  such  case,  the  said  company  of  proprietors  shall  have  full  power  and 
authority  without  any  hinderance  or  restraint  whatsoever,  to  make  use  of  such  waste 
hnds  or  grounds,  not  being  the  ground  whereon  any  house  or  other  building  stands,  or  a 
jrarden,  orchard,  yard,  park,  planted  walk,  or  an  avenue  to  a  house,  (except  as  hereinbe- 
fore is  mentioned  or  referred  to,)  for  erecting  and  building  sufficient  wharfs,  dfcc,  and 
making  and  laying  out  necessary  and  convenient  roads  to  and  from  the  said  railways  or 
traniHroads,  agreeably  to  such  notic«^  to  be  delivered  as  aforesaid/' 
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make  the  railroad  beneficial  to  them,  according  to  the  tenns  of  the  preamble, 
it  was  not  necessary  that  their  coal  should  be  transmitted  to  Stockton  at  si'cb 
low  rate  of  tonnage  as  would  enable  them  to  compete  in  the  London  market 
with  coals  coming  from  other  districts.  It  would  be  a  fraud  upon  the  coal- 
owners,  whose  opposition  had  been  silenced  by  the  proposed  bonus,  could 
the  defendants  turn  round  upon  them  and  demand  a  toll  which  would  ren- 
der the  working  of  their  mines  for  the  London  maricet  unprofitable,  and 
therefore  impracticable.  In  this  view  of  the  case,  the  fifth  clause  would 
probably  be  added  during  the  discussion  in  parliament.  The  term  '^  ex- 
portation," used  in  the  statute,  is  to  be  taken,  as  against  this  company,  m 
its  largest  sense.  The  last  of  the  defendants'  acts  passed  in  May,  lo28; 
and  in  the  twenty-eighth  section  of  that  act  the  charge  of  l|d.  is  introduced 
by  way  of  exception.  Why  should  the  increased  expense  incurred  by  the 
defendants  in  making  the  inclined  plane  upon  the  railway,  entitle  them  to 
charge  persons  for  the  Brusselton  inclined  plane  who  were  before  exempt 
firom  such  payment  ?  The  case  of  the  Hull  Dock  Company  v.  Brown  merely 
decides  that  services  performed  in  one  part  of  a  port  ^ould  not  bring  a 
charge  upon  other  parts  of  the  port  to  which  the  consideration  did  not  apply. 

Our.  ado.  vuU. 

*TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  Upon  r«,g2 
this  special  verdict  two  questions  are  raised :  first,  whether  the  plain-  *■ 
tiff's  coal, — which  was  carried  along  the  company's  railway  as  far  as  Sim 
Pasture,  and  from  thence  along  the  Clarence  railway  as  far  as  Port  Clarence, 
and  tliere  shipped  for  London, — is  liable  to  the  higher  duty  of  If  d.  per  toa 
per  mile,  as  claimed  by  the  defendants,  or  to  the  lower  duty  of  only  one 
halfpenny  per  ton  per  mile ;  secondly,  admitting  the  shipment  of  the  coal  to 
have  been  for  the  purpose  of  exportation  within  the  meaning  of  the  statute, 
whether  the  plaintiff's  coal  is  liable  to  pay  the  duty  of  6d.  per  ton  for  passing 
the  Brusselton  inclined  plane,  in  addition  to  the  railway  duty. 

Upon  the  first  question  two  points  have  been  made  on  the  part  of  the 
company ;  first,  that  the  lower  toll,  which  is  imposed  by  the  last  branch  of 
the  sixty-second  section  of  the  1  &  2  G.  4,  c.  xliv.,  on  "  coal  shipped  on 
board  of  any  vessel  in  the  port  of  Stockton-upon-Tees  for  the  purpose  of 
exportation,"  is  a  cumulative  and  additional  toll,  over  and  above  the  lar^r 
toll  imposed  by  the  second  branch  of  that  section  upon  "  aU  caaP^  earned 
along  the  railway ;  secondly,  that,  if  such  smaller  toll  be  not  cumulatire, 
yet,  at  all  events,  a  shipping  for  London  is  not  a  shipping  for  the  purpose 
of  exportation,  within  the'  meaning  of  the  act,  so  as  to  bring  the  coal  io 
question  within  the  lower  rate  of  toimage. 

Upon  the  first  point,  we  think  the  proper  construction  of  the  sixty-second 
section  is,  that  the  latter  branch  of  that  section  excepts  the  coal  therein 
described  out  of  the  operation  of  the  general  words  of  the  former  branch, 
and  imposes  a  lower  duty  thereon  in  lieu  of  the  higher  duty.  By  the  fonner 
branch,  "  all  coal,"  generally  carried  on  the  railway,  is  made  liable  to  the 
higher  duty  per  ton  per  mile  ;  by  the  latter,  all  coal  ^pped  for  the  purpose 
of  exportation  is  made  liable  •to  a  payment  "  not  exceeding  one  r#|g3 
halfpenny  per  ton  per  mile ;"  and  it  appears  scarcely  conceivable  *■ 
that  the  legislature  should  not  have  declared  explicitly  that  this  latter  pay- 
ment was  to  be  taken  "  over  and  above  the  former,"  if  such  had  been  its 
intention ;  or  that  it  should  have  been  provided,  by  an  express  enactment, 
that  the  coal  shipped  for  the  purpose  of  exportation,  should  be  liable  to  a 
payment "  not  exceeding  one  halfpenny  per  ton  per  mile,"  if  it  still  conlinuea 
"able  to  pay  a  higher  rate  of  duty  under  a  former  provision  of  the  act 


163]  2  Manning  &  Granger.  543 

A  second,  and  more  important,  point  raised  on  the  part  of  the  defendants, 
depends  entirely  on  the  proper  interpretation  of  the  terms  "  shipping  for  the 
purpose  of  exportation ;"  that  is,  whether  those  words  are  satisfied  by  a  ship- 
ment for  carrying  out  of  the  port  to  any  other  port  or  place  in  England,  or 
whether  they  must  be  construed  to  mean,  and  be  confined  to,  a  shipment  for 
carrying  out  of  the  port  of  Stockton-upon-Tees  to  ports  or  places  in  foreign 
countries. 

That  the  legislature  has,  upon  various  occasions,  used  the  word  "  exporta- 
tion" in  a  sense  less  extensive  than  the  exporting  of  commodities  to  foreign 
ports  or  places,  and  in  the  more  restrained  sense  of  carrying  commodities 
from  one  port  to  another  within  the  kingdom,  is  abundantly  evident  from 
the  statutes  referred  to  in  the  course  of  the  argument ;  and  that  the  word 
"  exportation,"  when  used  in  this  very  statute,  was  intended  by  the  legisla- 
ture to  comprise  within  it  this  more  restricted  sense,  appears  by  no  means 
improbable,  when  the  twenty-eiffhth  section  of  9  G.  4,  c.  Ix.,  which  was 
passed  for  making  an  additional  branch  to  the  Stockton  and  Darlington 
rsdlway,  is  carefully  compared  with  the  sixtieth  section  of  9  G.  4,  c.  Ixi., 
which  was  passed  for  the  original  formation  of  the  Clarence  Railway  Com- 
•1641   P^"^y>  explained  as  it  is  by  the  thirty-seventh  section  of  10  G.  4, 
J   *c.  cvi.,  passed  for  the  amendment  of  the  last-mentioned  act.     The 
two  acts  passed  in  9  G.  4,  c.  Ix.  and  Ixi.,  received  the  royal  assent  on  the 
same  day ;  the  subject-matter  of  both  is  closely  connected  together,^  for  the 
Clarence  railway  communicates  with,  and  enters  into,  the  Stockton  and 
Darlington  railway  at  Sim  Pasture  Farm ;  and  the  sections  therein  above 
referred  to  are  those  which  impose  the  duties  for  carrying  goods  along  each 
respective  railway.     The  duty  imposed  by  the  Stockton  and  Darlington 
railway  act,  s.  28,  is  in  these  terms : — "  On  all  coal,  &c.  carried  upon  the 
new  branch  railway,  and  which  shall  be  shipped  on  board  of  any  vessel  in 
the  river  Tees  for  the  purpose  of  exportation,"  a  lower  duty ;  and  "  for  all 
coal  which  shall  not  be  shipped  for  exportation"  a  higher  duty.     The  Cla- 
rence railway  act  imposes  also  a  lower  duty  "  on  all  coal  carried  on  the  said 
railway  for  exportation,"  and  a  higher  duty  on  "  all  coal  carried  upon  tlie 
said  railway  for  home  consumption."     Now,  it  is  obvious  that  the  terms 
"cosJ  shipped  for  exportation,"  in  the  first  act,  and  "  coal  for  exportation," 
in  the  second,  must  mean  one  and  the  same  thing:  and,  when  we  find  in 
the  10  G.  4,  c.  cvi.,  which  is  an  act  for  enabling  the  Clarence  Railwav 
Company  to  vary  their  line,  and  for  altering,  amending,  and  enlarging  their 
powers,  that  the  legislature,  in  the  thirty-seventh  section,  has  enacted,  that 
"  all  coal  which  shall  be  shipped  on  board  any  vessel  in  the  river  Tees^  and 
entered  at  the  custom-house  of  the  port  of  Stockton-upon-Tees,  shall  be 
deemed  and  taken  to  be  for  exportation  under  the  said  recited  act  and  this 
act,"  it  appears  a  reasonable  inference  that  the  legislature  intended  the  same 
thing  by  die  words  "shipped  on  board  vessels  for  the  purpose  of  exporta- 
tion" in  the  second  Stockton  and  Darlington  railway  act. 

But  it  appears  to  us  to  be  sufficient  for  the  determination  of  the  present  point, 
*1651  ^^®  word  is  only  •ambiguous  in  its  meaning ;  for,  in  that  case,  the 
•*  general  principle  laid  down  by  Lord  Ellknborough  in  his  judgment  in 
OUdcrt  V.  Gladstone^  I  East,  675,  (an  action  for  Liverpool  dock  dues,)  will 
govern  this  case.  Lord  Ellenborough  there  says :  "  If  the  words  would 
raidy  admit  of  different  meanings,  it  would  be  right  to  adopt  that  which  is 
more  favourable  to  the  interest  of  the  public  and  against  that  of  the  com- 
pany ;  because  the  company,  in  bargaining  with  the  public,  ought  to  take 
^8re  to  express  distinctly  what  payments  they  are  to  receive,  1  East,  686, 
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and  because  the  public  ou^ht  not  to  be  charged  unless  it  be  clear  that  it 
was  so  intended."  Again,  in  the  case  of  The  Dock  Company  at  Ewgdour 
upon-HuU  V.  Brovmey  2  B.  &  Ad.  58,  Lord  Tenterden  says :  "  These  taxes 
are  a  rate  upon  the  subject ;  and  it  is  a  sound  general'  rule,  that  a  tax  ^ 
not  be  considered  to  be  imposed  (or,  at  least,  not  for  the  benefit  of  a  subject) 
without  a  plain  declaration  of  the  intent  of  the  legislature  to  impose  it'^ 
See  also  the  opinion  of  Bayley,  J.,  in  The  Company  of  Proprietors  oftk 
Leeds  and  Idverpool  Canal  v.  thistler,  1  B.  &  C.  424,  (8  E.  C.  L.  R.  118,) 
2  D.  &  R.  556,  and  the  opinion  of  Holroyd,  J.,  in  Britain  y.  The  Crom- 
ford  Canal  Company ^  3  B.  &  Aid.  141,  to  the  same  eflfect. 

We  therefore  think  the  just  construction  of  the  sixty-second  section  is, 
that  the  coal  in  question  must  be  considered  as  coal  shipped  for  exportation, 
and  consequently  liable  to  the  lower  duty  only. 

The  second  question  raised  upon  this  record  is,  whether  the  coal  so  car- 
ried on  the  railway  for  exportation,  is  liable  to  the  payment  of  the  toll  for 
passing  the  inclined  plane ;  which  question  also  depends  on  the  proper  in- 
terpretation of  the  same  sixty-second  section.  And  we  think  the  intention 
of  the  legislature  is  ^sufficiently  clear,  that  the  coal  in  question  is  r«,gg 
Uable  to  Siat  payment.  ^ 

The  duty  payable  for  the  carriage  of  coal  on  the  railway,  whether  for  the 
purpose  of  exportation  or  not,  although  it  varies  in  amount,  is  a  duty  of  » 
much  ^*  per  ton  per  mile."  The  duty  payable  in  respect  of  passing  the 
inclined  plane  is  a  duty  of  so  much  "  per  ton,"  without  reference  to  dis- 
tance. It  is  a  duty,  therefore,  of  a  character  perfectly  different  from  the 
former,  to  be  superadded  to  the  distance-duty  if  the  coal  passes  over  the 
inclined  plane.  And,  when  the  statute  enacts  that  "  all  the  articles,  mat- 
ters, and  things  for  which  a  tonnage  is  hereinbefore  directed  to  be  paid"  shaD 
be  liable  to  the  duty  for  passing  £e  inclined  plane,  we  think  all  coals  are 
included ;  (for  that  is  the  language  of  the  next  preceding  paragraph,)  and 
that  the  words  are  large  enough  to  include  coal  intended  for  exportation, 
which  is  afterwards  made  liable  to  the  lower  duty :  and,  indeed,  the  proper 
mode  of  reading  the  section  is,  to  incorporate  the  last  paragraph  as  an  ex- 
ception to  be  engrafted  on  the  former  more  general  one,  wmch  allows  4d. 
per  ton  per  mile  to  be  taken ;  as  if  that  paragraph  had  been  followed  bj 
such  words  as  these — *^  except  coals  shipped  for  exportation,  for  which  the 
company  may  take  such  sum  as  they  shall  appoint,  not  exceeding  one  balA 
penny  per  ton  per  mile." 

We  therefore  think  the  amount  of  the  duty  to  be  taken  should  be  cal- 
culated upon  the  principles  above  laud  down  ;  and  that  the  verdict  should 
be  entered  tor  the  difference  between  that  amount  and  the  sum  demanded 
by  the  defendants,  and  received  by  them,  under  protest,  from  the  plaintiff 

Judgment  for  the  plaintiff*  acconlingW. 


CLARK  V.  LAZARUS.  [*1^ 

Id  debt  by  the  drawer  antt  payee  of  a  biU  of  exchange  for  26/.  10«.  3dL,  drawn  in  No- 
vember, "for  value  received  to  Michaelmas  last,"  the  defendant  pleaded  that  befoi« 
the  acceptance,  he  held  a  messuage,  &c.,  as  tenant  to  the  plaintiff*,  at  a  certain  rcot, 
and  that  the  bill  was  drawn  and  accepted  in  payment  by  anticipation,  amongst  other 
considerations,  of  12L  10».,  part  of  the  said  rent  not  then  due,  and  that  betbrc  tne 
drawing  and  acceptance  of  the  bill,  the  plaintiff*  assigned  the  messuage  to  ^'^ 
which  the  defendant  had  no  notice  until  after  such  drawing  and  acceptance;  tha'a"^' 
the  bill  became  due,  and  before  the  commencement  of  the  suit,  J.  S.  gave  not «  of 
the  assignment  to  the  defendant,  and  required  and  received  the  12/.  lOi.  rent  fioB 
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him ;  and  that,  therefore,  the  consideration  of  the  acceptance  as  respected  the  \2l  lOf. 
wholly  failed : 
Htldf  (after  the  plaintiff  had  pleaded  over,  viz.  upon  demurrer  to  the  replication,)  that 
the  plea  was  bad  on  the  ground  that  it  answered  only  part  of  the  consideration,  thoagh 
plesuled  to  the  count  on  the  bill  generally,  and  that  fraud  (which  was  not  alleged)  was 
not  necessarily  to  be  inferred  from  the  statement  in  the  plea. 

Debt,  (a)  on  a  bill  of  exchange,  dated  28tli  of  November,  1839,  drawn 
by  the  plaintiff  upon  the  defendant  for  25/.  10^.  3e2.,  payable  to  the  plaintiff 
or  his  order,  sixteen  days  after  date,  for  value  received  to  Michaelmas  last,  (6) 
with  a  second  count  for  money  due  upon  an  account  stated. 

Plea  to  the  first  count,  that  before  the  plaintiff  drew,  or  the  defendant  ac 
cepted,  the  bill  therem  mentioned,  the  defendant,  by  the  sufferance  and  per- 
mission of  the  plaintiff,  held  and  occupied  a  certain  messuage  and  dwelling- 
house,  with  the  appurtenances,  of  the  plaintiff,  at  and  under  a  certain  rent 
therefore  payable  by  the  defendant  to  the  plaintiff  in  respect  thereof;  and 
that  the  plaintiff  drew,  and  the  defendant  accepted,  the  said  bill  for  and  on 
account  of  and  m  payment  by  anticipation  (amongst  other  considerations) 
of  a  certain  part,  to  wit,  the  sum  of  121.  10s.  of  the  said  rent,  which  was 
not  then,  at  the  time  of  the  drawing  and  accepting  of  the  said  bill,  due  from 
the  defendant  to  the  plaintiff;  and  the  defendant  avers  that,  before  he,  the 
•1681  pl^'*^^^  ^^^^  *^®  *ssdd  bill,  and  before  the  defendant's  acceptance 
•'  thereof,  to  wit,  on  the  1st  day  of  October,  1839,  the  plaintiff  as- 
signed the  said  messuage  and  dweUing-house,  with  the  appurtenances,  unto 
one  William  Bradshaw ;  of  which  assignment  the  defendant  had  not  at  the 
time  of  the  drawing  and  accepting  of  the  said  bill  any  notice;  and  that 
afterwards,  and  after  the  said  bill  became  due,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  19th  day  of  December,  1839,  the  said  Wil- 
liam Bradshaw  gave  notice  to  the  defendant  of  the  said  assignment  to  him 
the  said  William  Bradshaw  of  the  said  messuage  and  dwelling-house,  with 
the  appurtenances,  and  then  required  the  defendant  to  pay  to  him  the  sum 
of  12/.  105.,  so  as  aforesaid  due  from  the  defendant  for  the  said  rent, 
to  the  said  William  Bradshaw ;  and  the  defendant  thereupon  paid  to  the 
said  William  Bradshaw  the  said  sum  of  12/.  10^.,  and  for  which  the  said 
bill  was  so  drawn  and  accepted,  and  thereupon  the  consideration  of  the  de- 
fendant's acceptance  of  the  said  bill  as  respects  the  said  sum  of  12/.  IO5., 
wholly  failed.  Verification.  To  the  residue  of  the  declaration  the  defend- 
ant pleaded  mmqtiam  indehitatus. 

Replication,  to  the  first  plea,  de  injurUt ;  to  the  second  plea,  the  similiter. 

Demurrer  to  the  replication  to  the  first  plea,  showing  for  cause, — that 
the  said  replication  is  improper,  inasmuch  as  in  the  first  plea  the  defend- 
ant derives  inchoate  authority  from  the  plaintiff,  and  such  plea  does  not 
amount  to  matter  of  excuse,  in  which  case  only  a  replication  de  injuria  is 
by  the  rules  of  pleading  applicable ;  that  the  said  first  plea  derives  authority 
from  the  plaintiff  in  the  following  manner, — ^that  in  the  said  first  plea  it  is 
stated,  that  the  bill  was  drawn  by  the  plaintiff  and  accepted  by  the  de- 
fendant, for,  and  on  account  of,  and  in  payment  by  anticipation  (amongst 
other  considerations)  of,  a  certain  part,  to  wit,  12/.  lOs.  of  certain  rent,  which 
*I691  *^^^  ^'^^^  *^  *®  *^™^  ^^  drawing  and  accepting  of  the  szdd  bill, 
^  due  from  the  defendant  for  the  use  and  occupation  by  the  defendant 
of  a  certain  messuage  and  dwelling-house,  with  the  appurtenances  of  and 
belonging  to  plaintiff;  and  the  said  first  plea  .then  goes  on  to  state,  that 
before  the  defendant's  acceptance  of  the  said  bill,  the  plaintiff  assigned  the 
(a)  Vide  PridSy  v.  Henbrey,  1  B.  &  C.  674,  (8  E.  C.  L.  R.  179,)  3  D.  &  B.  165 
(6)  Highmon  y.  Primrou,  5  M.  &  8.  65,  1  B.  dc  C.  675. 
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said  messuage  and  dwelling-house,  &c.,  unto  one  William  Bradshaw ;  and 
that  afterwards  and  after  the  said  bill  had  become  due,  the  said  William 
Bradshaw  gave  notice  to  the  defendant  of  the  said  assignment,  and  then 
required  the  defendant  to  pay  to  him  the  said  sum  of  12/.  10*.  so  due  from 
the  defendant  for  the  said  rent ;  and  that  the  defendant  thereupon  paid  to 
the  said  William  Bradshaw  the  said  sum  of  121.  10s.  so  due  for  the  said 
rent,  and  for  which  the  said  bill  was  drawn  and  accepted ;  that  therefore 
by  the  said  first  plea  it  appears  that  the  defendant,  by  and  through  means 
of  an  authority  directly  derived  from  the  plaintiff,  paid  the  said  rent  to 
the  said  William  Bradshaw,  which  authority,  that  is  to  say,  the  fact  of 
the  said  assignment,  should  have  been  directly  denied  by  a  traverse. 
And  that  also  it  appears  by  the  said  plea  that  the  defendant,  in  his  own 
right,  claims  some  interest  in  or  out  of  the  subject-matter  of  the  action, 
inasmuch  as  at  the  time  the  defendant  was  liable  to  pay  the  said  rent 
to  the  plaintiff',  the  plaintiff  assigned  the  said  premises  to  the  said  W. 
Bradshaw,  and  the  said  W.  Bradshaw  became  and  was  entitled  to  receive 
the  said  rent  from  the  defendant,  for  which  the  said  bill  was  drawn ;  aod 
therefore  if  the  said  plea  be  true,  the  consideration  of  the  said  bill 
being  shown  to  have  altogether  failed,  the  same  ought  to  have  been  given 
up  to  the  defendant,  and  therefore  the  plea  does  in  efTect  claim  an  interest 
in  the  subject-matter  of  the  action,  to  wit,  the  said  bill,  and  in  such  case 
de  injuria  cannot  by  the  rules  of  pleading  be  replied  to  the  plea.  And  also 
for  that  the  said  first  plea  is  in  the  *nature  of  an  accord  and  a  satis-  r*j,-A 
faction,  and  therefore  admits  a  breach  of  the  contract  in  the  said  ^ 
first  count  mentioned,  and  avers  satisfaction  thereof  by  subsequent  matter, 
and  is  not  in  the  nature  of  an  excuse  for  the  non-perfrrmance  of  any  breach 
of  the  said  contract  in  the  said  first  count  of  the  said  declaration  mentioned; 
and  for  that  the  said  first  plea,  not  being  in  the  nature  of  an  excuse,  the 
plaintifT  should  have  directly  and  simply  traversed  one  of  the  matters  stated 
m  such  first  plea,  or  have  confessed  and  avoided  the  same,  and  not  have 
replied  that  the  defendant  of  his  own  wrong,  and  without  the  cause  by  him 
in  his  said  first  plea  alleged,  neglected  to  pay  the  amount  of  said  bill  in 
said  first  count  of  said  declaration  mentioned ;  and  for  that  also  the  plain- 
tifT hath,  in  and  by  his  said  replication  to  the  said  first  plea,  attempted  to 
put  in  issue  an  interest  in  real  property,  to  wit,  the  premises  in  respect  of 
the  payment  of  the  rent  for  which  the  said  bill  was  given,  and  deinjvrin 
cannot  be  replied  so  as  to  put  in  issue  such  interest  in  real  property ;  and 
also,  for  that  the  said  replication  puts  in  issue  several  distinct  and  material 
.allegations,  that  is  to  say,  the  fact  of  the  said  bill  having  been  drainiby 
the  plaintiff  and  accepted  by  the  defendant,  for  the  considerations  in  the 
first  plea  alleged,  and  the  fact  of  the  said  assignment  of  the  said  messua^ 
and  dwelling-house  and  premises,  with  the  appurtenants,  unto  the  said 
William  Bradshaw,  of  the  defendant's  want  of  notice  thereof,  as  well  as  the 
notice  by  the  said  William  Bradshaw  to  the  defendant  of  such  assignment, 
and  of  his  thereupon  requiring  the  defendant  to  pay  to  the  said  WiUian* 
Bradshaw  the  said  rent  so  due  for  the  said  premises  as  aforesaid,  and  also 
the  fact  of  the  payment  having  been  made  by  the  defendant  to  the  said 
William  Bradshaw  of  the  said  rent,  and  other  matters  in  the  said  plea  con- 
tained, and  therefore  the  said  replication  is  double ;  and  for  that  also  the 
plaintiff  hath  in  and  by  *his  said  replication  to  the  ssld  first  plea,  r^^ll 
attempted  to  put  in  issue  several  distinct,  material,  and  traversable  *• 
allegations,  all  of  which  cannot  properly  be  put  in  issue  in  and  by  such 
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replication ;  and  for  that  the  said  replication  is  double  and  argumentative, 
and  no  certain  or  sufficient  issue  can  be  taken  thereon. 

Joinder  in  demurrer.  ^ 

Manning  J  Serjt.,  for  the  defendant.  Supposing  the  court  would  in  any 
case  uphold  that  which  Lord  Ellenborough  would  have  called  ^^the 
prurient  novelty"  of  a  replication  de  injuria  in  an  action  ex  contradt^y  (a)  the 
present  replication  is  bad,  for  the  cause  specially  assigned.  (He  was  here 
called  upon  by  the  court  to  support  the  plea.)  Although  in  the  conclusion 
of  his  plea,  the  defendant  relies  upon  a  partial  failure  of  consideration,  which 
may  not  be  a  sufficient  answer  to  a  declaration  upon  a  bill  of  exchange,  (b) 
it  clearly  appears  that  his  acceptance  was  obtained  by  the  fraudulent  sup- 
pression of  a  fact,  with  a  knowledge  of  which  it  is  absurd  to  suppose  that 
the  acceptance  would  have  been  given. 

Ckannetty  Serjt,  contrii,  was  stopped  by  the  court 

TiNDAL,  C.  J.  Fraud  is  not  to  be  presumed ;  and  this  plea  neither 
allies  fraud,  nor  states  any  thing  from  which  fraud  is  nece^arily  to  be 
inferred. .  Then  the  plea  is  bad,  as  containing  an  answer  to  part  of  the 
cause  of  action  stated  in  the  first  count,  though  pleaded  as  an  answer  to  that 
count  generally. 

BosANQUET,  J.     The  object  of  the  plea  was  evidentiy  to  create  difficulties 
in  replying. 
•1721       *CoLTMAN,  J.,  concurred. 

^  Maule,  J.  The  allegations  in  the  plea  do  not  necessarily  lead  to 
the  inference  of  fraud  on  the  part  of  the  plaintiff.  By  the  contract  under 
which  this  reversion  was  assigned  by  the  plaintiff  to  Bradshaw,  it  may  have 
been  stipulated  on  the  part  of  the  former,  that  the  current  rent  should  be 
paid  to  him  and  not  to  Bradshaw,  though  Bradshaw  may  afterwards  have 
improperly  received  it  from  the  defendant. 

Judgment  for  the  plaintiff. 

(a)  Vide  antd,  vol.  i.  TOO. 

(6)  Morgan  ▼.  Riehardion,  7  Bast,  483,  n. ;  3  L  P.  Smith,  487,  n. ;  1  Campb.  40,  n. 


OFFLEY  V.  CLAY  and  Another. 

To  a  eoQiit  for  work  done  and  attendance  given  by  A.,  then  and  still  the  wife  of  the 
plaintiff;  for  the  defendants,  and  at  their  request,  the  defendants  pleaded  payments 
made  from  time  to  time  to  the  wife,  and  acceptance  by  her  in  satisfaction  of  the  cause 
of  action  and  damages :  Held  bad,  (a)  for  not  averring  that  the  wife  was  authorized 
by  the  plaintiff  to  receive  pajrroent. 

Assumpsit,  for  work  done  and  attendance  ^ven  by  one  Ruth,  then  and 
stin  being  the  wife  of  the  plaintiff,  for  the  defendants,  at  their  rec^uest. 

Second  plea :  that  from  time  to  time  after  the  making  of  the  said  promise 
as  to  fliai  count,  and  before  the  commencement  of  the  suit,  the  defendants 
paid  to  the  said  Ruth,  the  wife  of  the  plaintiff,  who  then  accepted  from  the 
defendants,  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  to  the  amount  of  the  damages  in  the  said  declaration  mentioned,  in 
Ml  satisfaction  and  discharge  of  the  cause  of  action  in  that  count  men- 
tioned, with  all  damages  sustained  by  the  plaintiff  by  reason  thereof.  Verifi- 
cation. 

Demurrer,  showing  for  cause — ^that  it  is  not  averred,  nor  doth  it  appear 

(a)  The  demniTer  was  special,  but  the  causes  assigned  raised  objections  not  of  fonn» 
^t  of  substance. 
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in  or  by  the  said  plea,  that  the  said  *Ruth  had  at  any  time  any  au-  ».  j. 
thority  or  consent  from  the  plaintiff  to  accept  from  the  defendants  ^ 
anjr  sum  or  sums  of  m^ey  in  full  satis&ction  or  discharge  of  the  causes  of 
action  in  the  said  first  count  mentioned,  or  of  the  damages  sustained  br 
reason  thereof;  whereas  it  is  no  answer  to  the  said  first  count  to  say,  thK 
the  said  Ruth  accepted  the  said  sums  in  such  satisfaction  or  discharge  as 
aforesaid,  without  averring  that  she  had  the  authority  or  consent  of  the 
plaintiff  so  to  accept  the  same,  inasmuch  as  the  acceptance  by  the  said  Rutk 
could  not  be  an  acceptance  by  the  plaintiff  without  his  authority  or  coDseDt 
thereto ;  and  also  for  that  it  is  not  averred,  nor  doth  it  appear,  in  and  bj 
the  said  second  plea,  that  the  plaintiff  accepted  the  said  sums,  or  an^  d 
them,  in  such  full  satisfaction  and  discharge  as  aforesaid,  but  that  it  is 
merely  stated  in  the  said  second  plea  that  a  third  par^',  that  is  to  say,  the 
said  Ruth,  accepted  the  same  as  aforesaid,  which  is  no  answer  to  the  causes 
of  action  in  the  said  first  count  mentioned,  or  of  the  damages  by  the  plaio- 
tiff  sustained  by  reason  thereof ;  and  also  for  that  it  does  not  appear  in  or  bj 
the  said  second  plea,  that  the  defendants  did  not,  at  the  time  of  sock 
alleged  payments  to  the  said  Ruth,  and  acceptance  b}r  her  of  the  said  siintf 
in  the  said  second  plea  mentioned,  know  that  the  said  Ruth  was  the  wife 
of  the  plaintiff,  (a) 

Joinder  in  demurrer.  (6) 

Channelly  Serjt.,  in  support  of  the  demurrer.     The  second  plea  is  cleaHj 
bad  for  not  averring  that  the  ^plaintiff  had  authorized  his  wife  to  ^274 
receive  money  which,  though  earned  by  her,  is  admitted  by  the  plea  ^ 
to  be  due  to  him. 

Mannings  Serjt.,  (with  whom  was  Talfourdy  Sent, J  contra.  The  service* 
of  the  wife  were  the  meritorious  cause  of  action.  It  is  the  ordinary  course 
to  pay  for  services  to  the  person  by  whom  they  are  performed,  whether  mu^ 
ried  or  single.  The  usage  is  so  general,  that  a  jury  would  be  bound  to  in- 
fer an  authority  from  the  husband,  unless  the  contrary  were  shown ;  Evaa 
V,  Winifred  Birchy  3  Campb.  10.  An  authority  being  implied  in  the  state- 
ments contained  in  the  pl^,  read  m  conjunction  with  the  declaration,  it  ^ 
unnecessary  to  introduce  a  formal  allegation  of  authority.  If  the  plaintiff 
had  countermanded  the  authority  to  receive  payment  arismg  out  of  the  posi- 
tion of  the  parties  and  the  general  usage,  he  might  have  traversed  such  im- 
plied authority,  and  brought  the  case  before  a  juiy. 

TiNDAL,  C.  J.  Whether  the  plaintiff  authorized  his  wife  to  receife 
payment  from  the  defendants,  would  be  properly  a  question  for  a  juiy.  B"* 
if  instead  of  pleading  payment  to  the  husband,  the  defendants  choose  to  pot 
upon  the  record  the  evidence  of  such  payment,  they  should  state  the  autho- 
rity of  the  wife  to  receive,  as  well  as  the  (act  of  payment.  The  defendw^ 
may  have  leave  to  amend,  by  pleading,  within  a  week,  a  plea  of  payment 
to  die  plaintiff,  otherwise  there  must  be 

Judgment  for  the  defendant 

(a)  The  points  marked  for  the  plaintiff  were,  that  the  plea  is  bad,  for  that  no  autkoritf 
is  averred  to  have  been  given  by  the  plaintiff  to  his  wife,  for  her  to  accept  the  said  so* 
as  therein  alleged,  and  for  the  other  cause  of  demurrer  specially  assigned. 

(6)  The  points  marked  for  the  defendants  were,  that  as  it  necessarily  follows  (rotn  *« 
allegations  in  the  first  count,  that  the  wife  had  the  authority  of  the  husband  to  eaff  *• 
money,  she  must  also  have  had  his  authority  to  receive  it,  and  that  the  allegatioB  of  m^ 
ceptance  by  the  wife  is  therefore  equivalent  to  an  allegation  of  acceptance  by  the  oos> 
hand. 


175]  2  Manning  &  Granger.  549 

»-^.,  •PRIESTLEY,  Clerk  to  the  Undertakers  of  the  navigation  of  the 
-I  rivers  Aire  and  Calder,  acting  under  and  by  virtue  of  divers  acts  of 
parliament,  and,  amongst  others,  a  certain  act  of  parliament  made  and 
passed  in  the  first  year  of  the  reign  of  his  late  majesty  King  George  the 
Fourth,  intituled,  '^  An  act  to  entiUe  the  Undertakers  of  the  navigation  of 
the  rivers  Aire  and  Calder,  in  the  West  Riding  of  the  county  of  York,  to 
make  a  navigable  cut  or  canal,  from  and  out  of  the  said  navigation  at 
Knottin^ey,  to  communicate  with  the  river  Ouze,  near  Goole,  with  two 
collaterS  branches,  all  in  the  said  Riding,  and  to  amend  the  acts  relating 
to  the  said  navigation,"  v.  FOULDS.  (a) 

Aa  iQcorporated  company  is  authorized  by  act  of  parliament  to  make  a  navigable  canal, 
the  construction  of  which  will  interfere  with  an  ancient  drain.  By  one  section  of  the 
statute  the  company  is  required  to  make  a  drain  on  each  side  of  the  canal,  and  parallel 
therewith,  io  lieu  of  part  of  the  ancient  drain  which  will  be  destroyed.  By  another 
section  the  company  is  required  to  make  such  arches,  tunnels,  culverts,  drains,  or 
other  passages,  over,  under,  by  the  side  of,  or  into  the  canal,  and  the  trenches, 
streams,  and  water-courses  communicating  therewith,  and  the  towing  paths  on  the 
sides  thereof,  of  such  depth,  breadth,  and  dimensions  as  shall  be  sufRcient  to  convey 
the  water  clear  from  the  lands  adjoining  or  lying  near  the  canal,  without  obstructing 
or  impounding  the  same;  and  to  support,  maintain,  cleanse,  and  keep  in  repair  aU 
such  arches,  tunnels,  culverts,  drains,  and  other  passages : 

HfU,  that  the  drains  made  in  pursuance  of  the  former  section,  in  lieu  of  the  ancient 
drain,  are  to  be  cleansed  by  the  company,  as  well  as  those  made  in  pursuance  of  the 
Utter  section;  and  that  a  summary  remedy  given  by  the  latter  section,  in  case  of  non- 
repair by  the  company,  is  applicable  to  a  default  in  cleansing  the  drains  made  in  lieu 
of  the  ancient  drain. 

Assumpsit,  for  money  had  and  received,  and  upon  an  account  stated. 
Plea:  non  assumpsit. 

*1761  ^^  ^^  ^^^  of  January,  1840,  it  was  ordered  by  •Bosanquet,  J., 
•'  that  the  facts  should  be  stated  in  a  special  case  for  the  opinion  of  the 
court,  and  that  judgment  should  be  entered  for  the  plaintiff  or  defendant  by 
confession  of  nolle  prosequi,  as  the  court  should  think  fit ;  whereupon  the 
parties  agreed  upon  the  following  case : — 

The  Fleet  Drain  was  an  ancient  drain,  commencing  on  Knottingley  com- 
mon lands,  and  terminating  in  the  river  Went,  in  the  county  of  York. 

It  received  the  dramage  water  of  the  greater  portion  of  nine  townships 
situate  m  the  line  thereof,  and  was  in  length  about  eight  or  nine  miles.  The 
lands  through  which  the  Fleet  Drain  passed  were  formerly  commons  and 
waste  grounds,  but  had  been  all  enclosed  many  years  before  the  making  of 
the  Knottingley  and  Goole  Canal  hereinafter  mentioned. 

By  the  12  G.  3,  c.  xxxviii.,  intitutled  "  An  act  for  dividing  and  enclosing 
the  open  commons,  arable  fields,  and  the  common  meadows,  pasture 
grounds,  commons,  and  waste  grounds  within  the  townships  of  Pollington^ 
oaln,  Whidey  and  Whitley  Thorpe,  Great  Heek  and  Little  Heek,  in  the 
parishes  of  Snaith  and  Keflington,  in  the  county  of  York,"  after  directing 
certain  commissioners  to  set  out,  make,  and  widen  all  fences,  ditches,  drains, 
va'er-sewers,  doughs,  bridges,  and  other  requisites,  as  well  in,  over,  or 
'ipon  the  lands  and  grounds  enclosed  and  to  be  enclosed  m  the  said  several 
townships,  (which  included  the  said  Fleet  Drain  so  far  as  the  said  townships 
extended,  and  the  portion  of  such  Fleet  Drain  now  in  dispute,)  it  was 
Qiacted,  that  all  such  public  drains,  water-sewers,  doughs,  and  bridefes, 
then  so  set  out,  made,  and  widened  as  aforesaid,  should,  from  time  to  time, 
«  cleansed,  repaired,  and  kept  in  repair,  by  the  inhabitants  of  the  respec- 

(a)  In  this  and  the  two  following  cases  judgment  was  given  on  the  last  day  of  M- 

*"'— iterm. 
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tive  townships  within  which  they  were  situate,  in  such  manner,  and  the  ex- 
penses thereof  were  to  be  raised  and  assessed  in  the  same  way,  as  any 
*other  public  or  parochial  rates  or  taxes  were  by  law  provided  to  be  ^j^ 
assessed,  raised,  and  levied;  and  that  the  constable  within  each  *- 
of  the  said  township  for  the  time  being,  should,  forever  thereafter,  ca4ise  tk 
said  public  drains,  water-courses,  doughs,  and  bridges,  to  be  cleansed  and 
put  in  sufficient  repair  twice,  to  wit,  on  or  before  the  IQth  of  June  and  29th 
of  September,  in  every  year ;  and  it  was  thereby  provided  that  the  same 
ways  and  means,  by  presentment,  indictment,  or  otherwise  mi^t  be  taken 
for  compelling  the  said  public  drains,  water-courses,  doughs,  anU  bridges, 
to  be  cleansed  and  kept  in  repair  as  if  that  act  had  not  been  passed. 

The  commissioners  named  in  the  act,  carried  into  execution  the  directions 
therein  contained,  as  regarded  the  Fleet  and  other  drains ;  and  a  certain 
part  of  the  Fleet  Drain,  they,  by  their  award,  declared  to  be  in  the  town- 
ships of  Whitley  and  Whitley  Tliorpe ;  and  according  to  the  provisions  of 
the  same  statute,  such  part  of  the  Fleet  Drain  was,  until  the  making  of  the 
Kottingley  and  Goole  Canal,  scoured  and  cleansed  by  the  townships  of 
Whitley  and  Whitley  Thprpe,  by  means  of  a  rate  levied  on  such  townships. 
The  fleet  Drain  was  the  boundary  between  Beal  and  Criddling  Stubbs, 
Whitley  and  Kellington  and  Egbrough,  but  ran  through  the  townships  of 
Heck  and  PoUington.  The  Fleet  Drain  was  always  cleansed  and  repaired 
by  the  township  of  Beal,  against  or  opposite  to  Criddling  Stubbs ;  by  the 
township  of  Whitley,  against,  or  opposite  to,  the  to^^^lshlps  of  Kellington 
and  Egbrough ;  and  by  the  respective  townships  of  Heck  and  Pollington, 
so  far  as  the  same  ran  through  these  townships ;  the  townships  of  Criddling 
Stubbs,  Kellington,  and  Egbrough  never  had  any  part  of  the  Fleet  Drain  to 
cleanse  out.  Floods  sometimes  occurred  in  the  river  Went,  when  the  water 
backed  up  the  course  of  the  Fleet  Drain  to  a  bridge  in  PoUington,  ^led 
Barker's  Bridge. 

An  act  passed  in  the  1  G.  4,  c.  xxxix.,  intituled  "An  *act  to  en-  rMyj^ 
able  the  undertakers  of  the  navigation  of  the  rivers  Aire  and  Calder,  ^ 
in  the  West  Riding  of  the  county  of  York,  to  make  a  navigable  cut  or  canal 
from  and  out  of  the  said  navigation,  at  Knottingley,  to  communicate  with 
the  river  Ouze  near  Goole,  with  two  collateral  branches,  all  in  the  said 
Riding ;  and  to  amend  the  acts  relating  to  the  said  navigation." 

By  the  first  section  it  was  enacted,  that  it  should  be  lawful  for  the  said 
undertakers  to  make  complete  and  maintain  a  cut  or  canal  from  and  out  of 
a  certain  other  cut  in  the  township  of  Knottingley,  in  and  through  the  sere- 
ral  townships  and  places  in  such  act  mentioned,  to  join  and  commuwc^^ 
with  the  river  Ouze,  at  or  near  the  outfell  of  the  Dutch  River,  in  the  town- 
ship of  Goole ;  and  also  to  make  and  maintain  the  other  cuts  and  branches 
in  the  said  act  mentioned  ;  and  to  make  such  trenches  or  passages  for  watff, 
in,  upon,  or  through  the  lands  or  grounds  adjoining  to  the  said  proposed 
canal  and  cuts  as  the  said  undertakers  should  think  fit ;  and  to  make  proper 
and  convenient  soke-d  rains  or  passages  for  water,  on  the  side  or  sides  of  the 
said  first-mentioned  cut  or  canal  from  or  near  to  Stubbs  Lane,  in  the  town- 
ship of  Knottingley,  to  a  certain  place  near  to  New  Bridge,  with  a  proper 
sluice  or  tide-gate  to  the  same  as  a  substitute  for  the  then  existing  drain  or 
dyke  called  the  Fleet  Drain,  which  from  Stubbs  Lane  to  a  certain  place  at 
the  extremitj-  of  the  township  of  Pollington,  was  intended  to  be  used  as  part 
of  the  line  of  the  said  first-mentioned  cut  or  canal ;  and  for  the  purposes 
aforesaid,  or  any  of  them,  to  enter  into  and  upon  the  lands  and  grounds  ot 
any  person  or  persons  whatsoever,  and  to  set  out  and  ascertain  such  parts 
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thereof  as  they  should  think  necessary  and  prober,  for  making  the  proposed 
canaly  and  the  cuts  or  branches,  and  drains,  feeders,  bridges,  aqueducts, 
towing-paths,  basins,  docks,  whajrfs,  warehouses,  and  aU  such  other  works, 
*1791   '^^^^s  *Bnd  conveniencies,  as  they  should  think  proper  and  ne- 

J  cessary  for  effecting,  preserving,  completing,  maintaining,  and  using 
the  said  canal,  and  cuts  or  branches,  and  other  works ;  and  also  to  bore, 
dig,  cut,  trench,  sew,  excavate,  get,  take,  or  remove,  carry  away,  and  lay, 
earUi,  clay,  stone,  soil,  rubbish,  timber,  and  other  trees,  beds  of  gravel  or 
sand,  or  any  other  matters  or  things  which  might  be  dug  or  got  in  making 
the  said  canal  and  cuts  or  branches,  drains,  feeders,  aqueducts,  or  other  works, 
out  of  or  upon  the  lands  or  grounds  of  any  person  or  persons  adjoining  or 
contimious  thereto,  and  which  might  be  proper  or  necessary  for  making, 
carrying  on,  continuing,  maintaining,  or  repairing  the  said  canal,  cuts,  or 
branches,  drains,  and  other  works,  or  which  might  hinder,  prevent,  or  ob- 
struct, the  making,  using,  or  completing,  extendmg  or  maintaining  of  such 
feeders,  trenches,  tunnels,  passages,  aqueducts,  and  watercourses,  as  should 
be  necessary  and  proper  to  convey  water  to  and  from  the  said  canal,  and 
cuts  or  branches  according  to  the  true  intent  and  meaning  of  the  said  act ; 
and  to  make,  build,  erect,  and  set  up,  in  or  upon  the  said  canal  and  cuts  or 
branches,  and  drains,  or  either  of  them,  or  upon  the  lands  adjoining  the 
same  respectively,  such  and  so  many  bridges  and  aqueducts,  and  such  and 
so  many  piers,  arches,  tunnels,  sluices,  flood-gates,  stop-gates,  weirs,  pens 
for  water,  water-tanks,  drains,  &c.,  as  and  where  the  said  undertakers  ^ould 
think  necessary  and  convenient ;  and  also,  from  time  to  time,  to  alter,  repair 
and  aiSend,  or  discontinue  the  same ;  and  also  to  make,  maintain,  repair, 
and  alter,  any  fences  or  passages  over,  under,  or  through  the  said  canal  and 
cuts,  or  branches,  drains,  and  other  works,  or  the  tunnels,  &c.  respectively, 
which  should  communicate  therewith ;  and  also  to  make  such  roads,  ways, 
culverts,  and  bridges  as  the  said  undertakers  should  think  necessary  and 
•1801   ^^P^^'^'*^  ^^'  *^^  ^^  ^^^  occupation  of  ^the  owners  or  occupiers  of 

J  any  such  lands  and  grounds  as  should  be  cut  through,  separated,  or 
divided,  or  otherwise  affected  by,  or  the  use  or  occupation  of  which  should 
be  obstructed  or  rendered  inconvenient  in  consequence  of,  the  making  the 
said  canal  and  cuts,  or  branches  and  drains,  or  any  of  them ;  and  to  con- 
struct, erect,  make,  and  do  all  other  matters  and  things  which  they  should 
think  convenient  and  n^cessar]^  for  making,  effecting,  preserving,  improving, 
completing,  and  u^ng  the  said  canal,  cuts,  or  branches  and  drains,  and 
other  works,  in  pursuance  of,  and  according  to  the  true  intent  and  meaning 
of,  the  said  act,  the  undertakers  doing  as  litde  damage  as  might  be  in  exe- 
cution of  the  several  powers  to  them  thereby  granted,  and  making  satisfac- 
tion, in  manner  therein  mentioned,  to  persons  interested  in  lands,  messuages, 
buildings,  tenements,  and  hereditaments,  waters,  and  watercourses,  brooks, 
and  streams  respectively,  which  should  be  taken  and  removed,  diverted,  or 
prejudiced,  for  all  the  damages  to  be  by  them  sustained,  in  or  by  the  exe- ' 
cution  of  all  or  any  of  the  powers  of  the  said  act ;  subject  nevertheless  to 
such  provisions  and  restrictions  as  were  therein  contained. 

By  sect.  32,  it  was  enacted,  that  all  and  every  the  lands,  grounds,  and 
hereditaments  to  be  purchased,  taken,  or  used  by  virtue  of  the  powers  of  the 
said  act,  for  the  purposes  thereof,  together  with  the  canid,  cuts,  drains,  and 
other  works,  thereby  authorized  to  be  made,  and  all  and  every  the  messuages, 
fcc.,  which  should  be  erected  or  built,  or  provided  under  the  powers  of  the 
said  act,  and  all  the  rates,  lolls,  and  duties,  by  that  act  granted,  should  be 
and  stand  vested  in  the  same  trustees,  their  heirs  and  assigns,  in  the  same 


652  Priestley  v.  Foulds.  M.  V.  1840.  [180 

manner,  with  the  like  indeniiificationy  and  upon  the  same  trusts  and  for  the 
like  purposes,  and  the  profits  and  advantages  to  arise  under  the  said  act 
should  be  applicable  to  such  and  the  *same  uses  and  purposes,  as  rm^oj 
the  property  of  the  undertakers  in  the  navigation  of  the  said  rivers  *- 
Aire  and  Calder,  and  the  canals  and  other  works  authorized  to  be  made  bj 
the  said  therein  recited  acts,  were  or  stood  vested  in  and  were  applicable  to. 
By  sect.  85  it  was  enacted,  that  the  undertakers  should,  and  they  were 
thereby  required,  at  their  own  costs,  to  make  a  drain  on  each  side  of,  and 

f)araUel  to,  the  said  canal,  from  Stubbs  Lane,  in  the  township  of  Knotting- 
ey,  to  near  the  eastern  extremity  of  the  township  of  Pollington,  in  lieu  rf 
that  part  of  the  Fleet  Drain  which  would  be  so  destroyed ;  and  that,  at  the 
last-mentioned  place,  the  water  from  the  north  drain  should  be  passed  under 
the  canal  by  means  of  a  culvert,  and  conveyed,  together  with  the  water  in 
the  south  drain,  along  the  south  side  of  the  canal,  by  a  sufficient  drain,  to 
the  river  Dun,  at  or  near  to  New  Bridge,  where  a  proper  sluice  or  tide-gate 
should  be  erected,  the  area  of  the  water-way  of  which  should  be  not  less 
than  fifty-four  square  feet ;  provided  always,  that  the  said  drains,  at  their 
commencement  at  Stubbs  Lane,  should  be  at  least  twelve  inches  deeper 
than  the  then  existing  drain  at  that  place. 

And  by  sect.  86  it  was  further  enacted,  that  the  undertakers  should,  and 
they  were  thereby  required,  at  their  own  costs,  to  make  such  arches,  tunnels, 
culverts,  drains,  or  other  passages,  over,  under,  and  by  the  side  of,  or  into  the 
said  canal,  and  the  trenches,  streams,  and  watercourses  communicating  there- 
with, and  the  towing-paths  on  the  sides  thereof  respectively,  of  such  depth, 
breadth,  and  dimensions  as  should  be  sufficient,  at  all  times,  to  convey  the 
water  clear  from  the  lands  adjoining,  or  lying  near  to,  the  said  canal,  without 
obstructing  or  impounding  the  same ;  and  likewise  to  make  such  back  drain 
or  drains  as  might  be  necessary  and  sufficient  to  cany  away  any  water 
which  might  ooze  or  pass  through  any  of  the  banks  of  the  said  canal, 
*to  the  prejudice  of  any  of  the  lands  or  grounds  contiguous  or  near  r#282 
thereto;  and  that  all  such  arches,  tunnels,  culverts,  drains,  back  *• 
drains,  and  other  passages,  should,  from  time  to  time,  be  supported,  main- 
tained, cleansed,  scoured,  and  kept  in  good  and  sufficient  repair  by  the 
undertakers ;  and  if,  at  any  time  after  20  days'  notice  in  writing  should,  by 
or  on  behalf  of  any  owner  or  occupier  of  land  adjoining  or  lying  near  to  the 
said  canal,  be  given  to  the  undertakers  that  the  said  arches,  &c.,  or  any 
of  them,  were  or  was  not  made,  cleansed,  maintained,  and  repaired,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  act,  it  should  be  lawful  for 
any  person  or  persons  to  apply  for  and  obtain  an  order  in  writing  from  any 
two  or  more  of  the  justices  of  the  peace  for  the  West  Riding,  fit)m  time  to 
time  as  often  as  there  should  be  occasion,  and  the  said  justices  were  thereby 
authorized  and  empowered,  at  their  discretion,  to  make  and  grant  such  order, 
enabling  such  person  or  persons  to  cleanse  and  repair  such  arches,  &€•> 
accordingly  ;  and  that  the  reasonable  expenses  thereof  (to  be  ascertained  by 
such  justices)  should  be  defrayed  by  the  undertakers ;  and  in  the  case  of 
neglect  or  refusal  to  satisfy  and  defray  such  expenses  for  the  spacie  of  ten 
days  after  demand  thereof  made  upon  the  undertakers,  such  expenses  shouJd 
and  might  be  levied  and  recovered  by  distress  and  sale  of  the  goods  and 
chattels  of  the  undertakers,  in  the  same  manner  as  any  other  costs  and 
charq;es  might,  by  virtue  of  that  act,  be  levied  and  recovered  fioni  the 
undertakers ;  provided  nevertheless,  that  nothing  therein  contained  should 
extend  to  enforce  or  authorize  the  admitting  of  any  water  arising  from  SooaM 
intu  the  said  canal  which  might  injure  the  said  navigation. 
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[The  q>ecial  case  also  set  out  the  third  and  the  seventy-third  sections  of 
the  act ;  the  former  restricting  the  undertakers  from  taking  more  than  sixty 
*1831  7^^  ^^  *land  in  breadth  for  the  canal,  drains^  &c. ;  the  latter 
-'  requiring  them  to  make  hedges,  arches,  and  passages  over  the 
canal,  drains,  &c.  These  sections  do  not  appear  to  afiect  the  question 
before  the  courts,  and  neither  of  them  was  adverted  to  in  the  argument  or 
in  the  judgment.] 

Under  me  auuiority  of  the  above  act,  the  undertakers  of  the  Aire  and 
Calder  Navigation  made  a  cut  or  canal  from  Knottingley  to  the  river  Ouze, 
near  Goolc,  and  in  making  it,  they  adopted  the  line  of  the  Fleet  Drain  as 
nearly  as  practicable ;  but  from  the  irregular  line  of  the  drain,  and  the  com- 
paratively straight  course  of  the  canal,  it  followed  that  the  canal  was  some- 
times formed  out  of  part  of  the  Fleet  Drain,  and  also  frequently  crossed  it, 
leaving  several  disjointed  portions  thereof  on  each  side  of  the  canal. 

The  undertakers,  in  making  the  new  drains  on  each  side  of  this  cut  or 
canal  in  lieu  of  the  Fleet  Drain,  made  use  of  the  disjointed  portions  of  the 
old  drain,  where  they  were  available ;  and,  after  straightening  and  enlarging 
them,  connected  the  same  by  new  drains,  so  as  to  form  two  distinct  lines  of 
drainage  through  the  whole  length  from  Stubbs  Lane  to  nearly  the  eastern 
extremity  of  Pollington. 

The  new  portions  of  the  drains  were  made  twelve  inches  deeper  than 
the  old  drain  at  their  commencement  at  Stubbs  Lane.  Near  the  eastern 
extremity  of  Pollington,  the  imdertakers  made  a  culvert  under  the  canal  for 
passing  the  water  from  the  North  Drain  into  the  South  Drain,  where  it 
meets  the  ancient  course  of  the  old  Fleet  Drain ;  and  for  carrying  the  com- 
bined waters  of  the  two  drains,  they  continued  the  South  Drain  from  the 
same  point  of  the  eastern  extremity  of  Pollington  along  the  south  side  of  the 
canal  to  the  river  Dun,  near  the  new  bridge. 

♦1841       '^^®  former  outfall  of  the  Fleet  Drain  into  the  river  *  Went  is  still 
-I   open,  and  part  of  the  water  continues  to  run  that  way 

The  continuation  of  the  drainage  made  by  the  undertakers  on  the  south 
side  of  the  canal,  and  the  last-mentioned  continuation  of  drainage,  fwhich 
was  made  by  the  undertakers  in  1826,)  as  well  as  the  sluice  or  tide-gate 
into  the  river  Dun,  have  always,  since  the  year  1831,  been  repaired  and 
maintained  by  the  undertakers;  and  no  other  persons  have,  at  any  time 
since  the  malang  thereof,  repaired  or  maintained  the  same. 

All  these  works  were  completed  several  years  ago.  The  present  question 
has  been  agitated  between  the  company  and  the  landowners  ever  since  the 
making  of  the  drains,  and  (with  the  exception  of  the  continuation  of  the 
drainage  on  the  south  side  of  tiie  canal,  and  the  sluice  or  tide-gate,  which 
have  been  repaired  and  maintained  by  the  undertakers  as  above  mentioned) 
they  have  been  repaired  by  no  one  until  the  present  proceedings. 

The  lands  between  the  old  portions  of  the  Fleet  Drain  and  the  canal 
have,  with  the  exception  of  a  strip  of  land  belonging  to  J.  B.  S.  Morritt, 
and  lying  on  the  south  side  of  the  canal  in  the  township  of  Egbrough,  and 
of  another  piece  on  the  north  side  of  the  township  of  Heck,  belonging  to 
Sir  Samuel  Crompton,  Bart.,  &c.,  been  purchased  by  the  undertakers,  as 
well  as  ilie  lands  now  constituting  tl\e  new  drains. 

The  undertakers  do  not  make  use  of  the  new  drains  for  any  purpose 
connectcKl  with  the  canal ;  but  they,  or  their  tenants,  as  owners  or  occu- 
piers of  the  lands  so  purchased  by  them  as  aforesaid,  together  with  the  other 
owners  or  occupiers  of  lands  on  the  sides  of  these  drains,  have  the  benefit 
of  the  drains  for  the  drainage  of  such  lands  which  were  formerly  sewed  by 
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the  Fleet  Drain.  There  is  no  apparent  back-water  fix)m  the  canal  which 
enters  these  drains,  nor  does  there  appear  to  be  any  *oozing  from  the  r*] 05 
banks  of  the  canal ;  and  the  drains  are  ample  and  sufficient,  when  >- 
properly  cleansed  and  scoured,  to  take  away  all  the  water  from  the  adjom- 
mg  lands.  But  should  there  be  any  oozings  from  the  canal^  there  are  no 
other  means  of  taking  them  away  save  by  the  said  drains. 

J.  B.  S.  Morritt  is  the  owner,  and  the  defendant  is  the  occupier,  of  cer- 
tain lands  in  the  township  of  Egbrough  on  the  north  side  of  the  canal,  partly 
bounded  by  portions  of  the  ancient  course  of  the  Fleet  Drain,  but  more  by 
a  portion  of  one  of  the  connecting  drains  made  by  the  undertakers. 

The  undertakers  have  not  purchased  the  strip  of  land  belonging  to  J.  B. 
S.  Morritt's  estate,  which  lies  on  the  south,  or  opposite  side  of  me  canal; 
nor  have  they  purchased  the  strip  of  land  before  mentioned,  belonging  to 
Sir  S.  Crompton,  between  the  drain  and  the  canal,  as  those  gentlemen  de- 
clined to  sell  them.  These  are  the  exceptions  referred  to  in  a  former  part 
of  the  case.  There  are  other  owners  and  occupiers  of-  lands  in  the  same 
townships,  whose  lands  are  ^milarly  situated  and  bounded  with  those  of  J. 
B.  S.  Morritt. 

Prior  to  the  alterations  of  the  Fleet  Drain  under  the  authority  of  the  above- 
mentioned  act,  and  the  formation  of  the  two  lines  of  drainage,  (one  on  the 
Whidey,  the  other  on  the  Egbrough  side  of  the  canal,)  both  J.  B.  S.  Morritt 
and  his  tenant,  the  defendant,  and  the  owners  and  occupiers  of  land  in  Eg- 
.  brough,  adjoining  the  Fleet  Drain,  had  such  lands  drained  by  the  Fleet 
Drain,  free  of  any  charge  in  respect  of  that  drain,  the  Fleet  Drain  being;  so 
far  as  the  same  bounded  the  town^ip  of  Egbrough,  cleansed  and  repaired 
by  the  township  of  Whitley  solely. 

The  township  of  Whifley  refuses  to  cleanse  the  two  drains  made  by  the 
undertakers  in  lieu  of  the  old  Fleet  Drain,  or,  at  all  events,  the  drain  on  the 
Egbrough  side  *of  the  canal,  on  the  alleged  ground  that  it  is  a  new  r»igg 
and  additional  burden,  which  the  above-mentioned  act  does  not  *■ 
impose  upon  them,  and  which  they  contend  they  are  not  on  any  other 
ground  subject  to,  because  the  drain  on  that  side  the  canal,  so  far  as  it  con- 
sists of  portions  of  the  old  Fleet  Drain,  is  severed  by  the  canal  from  the  re- 
maining lands  of  their  township  of  Whitley ;  and,  so  far  as  it  consists  of  the 
new  connecting  portions  of  drain,  are  wholly  out  of  their  township  of  Eg- 
brough. 

On  the  30th  of  April,  1836,  the  defendant  caused  to  be  served  upon  the 
undertakers  a  notice  to  cleanse  the  drain  within  the  township  of  Egbrough, 
pursuant  to  sect.  86,  of  the  1  G.  4,  c.  xxxix. 

The  undertakers  decHning  to  comply  with  this  requisition,  the  defendant 
applied  to  two  justices  of  the  peace  for  the  West  Riding,  and  obtained  an 
order  to  cleanse  it  himself;  having  obtained  this  order,  the  defendant  pro- 
ceeded to  cleanse  the  whole  of  the  drain  lying  north  of  the  canal,  within  the 
township  of  Egbrough,  including  both  the  ancient  portion  of  the  Fleet  Drain 
and  the  new  connecting  drains  made  by  the  undertakers,  at  the  expense  of 
23/.  9s. ;  and  on  the  27th  of  October,  1836,  he  caused  the  undertaken  to 
be  served  with  notice  of  his  intention  to  apply  to  the  justices  in  petty  sessions, 
at  a  time  and  place  therein  mentioned,  to  ascertain  the  reasonable  expenses 
incurred  in  the  cleansing  of  the  drain. 

The  undertakers  did  not  attend  the  meeting  of  justices  according  to  this 
notice,  or  oppose  the  making  of  the  further  order  hereinafter  mentioned ;  but 
their  engineer  was  present,  to  watch  the  proceedings  on  their  behalf.  1"^ 
justices,  on  the  application  of  the  defendant,  made  an  order  upon  the  un 
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dertakers  for  the  payment  of  the  sum  expended  by  the  defendant  in  so 
cleansing  the  drain,  together  with  the  expenses  of  his  application. 
«,g^-.  *llie  amounts  specified  in  such  last-mentioned  order  were  subse- 
^  quently  levied  upon  the  undertakers,  under  a  distress  warrant  ob- 
tained by  the  defendant,  together  with  the  costs  of  distress,  amounting  alto- 
gether to  26/.  10s.  This  sum  was  paid  by  the  undertakers  to  the  defendant 
under  protest ;  and  this  acdon  was  commenced  to  recover  it  back. 

It  was  agreed  that  all  questions  of  form,  both  as  to  the  action,  and  the 
different  proceedings,  and  orders,  and  the  warrant  of  distress,  should  be 
waived  on  both  sides,  that  the  foregoing  facts  should  be  admitted,  and  that  a 
case  should  be  stated  between  the  parties,  under  3  &  4  W.  4,  c.  42,  s.  25, 
for  the  opinion  of  the  court  upon  the  construction  of  1  G.  4,  c.  xxxix.,  to 
any  part  of  which,  as  well  as  to  the  previous  acts  of  10  &  11  W.  3,  c.  19, 
and  14  G.  3,  c.  xcvi.,  relating  to  the  said  navigation,  and  the  enclosure  act 
of  12  G.  3,  c.  XXX viii.,  either  party  was,  on  the  argument,  to  be  at  liberty  to 
refer. 

The  question  for  the  opinion  of  the  court  is,  whether  the  undertakers  are 
liable  to  pay  the  money  so  expended  or  any  part  thereof,  or  to  cleanse  or 
scour  out  such  parts  of  the  drain  as  are  referred  to  in  the  notice  of  the  30th 
April,  1836,  or  any,  and  if  any,  what  part  thereof. 

Wightmany  (with  whom  was  Atcherley^  Serjt.,)  for  the  plaintiff*.  The 
statute  of  1  G.  4,  under  which  the  drains  in  question  were  constructed  in 
lieu  of  the  Fleet  Drain,  contains  no  clause  imposing  on  the  undertakers  of 
the  Aire  and  Calder  Navigation  the  burden  of  repairing  the  substituted 
drains ;  and  in  the  absence  of  any  provision  transferring  the  liability  to  the 
undertakers,  the  burden  must  remain  with  the  parties,  whoever  they  may 
be,  whose  duty  it  was  to  repair  the  Fleet  Drain,  for  which  the  drains  in 
question  are  substituted.  The  clauses  by  which  the  undertakers  are  au- 
*1RR1  ^^^^^^  ^"^  required  to  *make  collateral  drains  in  lieu  of  such  part 
-I  of  the  Fleet  Drain  as  would  be  destroyed  in  constructing  the  canal, 
are  the  first  and  the  eirfity-fifth  section ;  and  neither  of  these  sections  con- 
tains any  thing  from  which  it  can  be  inferred  that  the  liability  to  repair  the 
substituted  drains  was  to  be  thrown  upon  the  undertakers.  It  will  not  be 
pretended  on  the  part  of  the  defendant,  that  any  part  of  the  act,  prior  to  the 
eighty-sixth  section,  charges  the  undertakers ;  and  the  question  for  the  de- 
cision of  the  court  will  be,  whether,  under  that  section,  the  undertakers  are 
bound  to  repair  the  drains  substituted  for  the  Fleet  Drain.  It  is  submitted 
that  the  clause  refers  only  to  the  drains  and  other  works  which  are  by  that 
section  required  to  be  made  for  the  particular  purposes  therein  mentioned ; 
that  is,  drains  and  works  '*  necessary  and  sufficient  to  carry  or  convey  any 
water  which  may  ooze  or  pass  through  any  of  the  banks  of  the  canal,  to  the 
prejudice  of  any  of  the  lands  or  grounds  contiguous  or  near  thereto." 

iTiNDAL,  C.  J,  Do  you  show  any  other  persons  liable  to  repair?]  It  is 
bund  as  a  fact  that  the  to\vnships  were  bound  to  repair  part,  and  though  the 
case  is  silent  as  to  the  rest,  it  is  immaterial  to  the  undertakers  who  the 
parties  are  who,  at  common-law  or  by  statute,  are  bound  to  repair  the  differ- 
ent parts  of  the  Fleet  Drain.  If  Whitley  was  bound  to  repair  a  part  before 
the  opening  of  the  canal,  such  hability  is  still  continuing ;  or  the  effect  of 
the  statute  may  be,  to  discharge  Whitley  on  the  making  Egbrough  liable. 
[TiNDAL,  C.  J.  The  words  are  large  enough  to  make  the  undertakers  liable 
u  others  are  exempted.]  Why  should  the  townships  be  exempted  from  the 
previous  liability,  in  consequence  of  a  substitution  from  which  they,  and  not 
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the  undertakers,  get  a  benefit?  [Maule,  J.  It  is  the  eighty-sixth  section 
which  gives  the  benefit.  The  meaning  of  the  two  sections  taken  together 
is  this :  you  shall  canj  all  water  away,  and  for  *that  purpose  shall  r*|gg 
make  all  necessary  drains,  but  particularly  two  drains  parallel  to  the  >- 
canal.  Coltman,  J.  According  to  your  construction,  the  undertakers 
would  not  be  bound  to  keep  the  culverts  in  repair.]  If  the  undertakers 
create  any  additional  impediment,  or  do  any  act  by  which  the  making  of 
other  drains  becomes  necessary,  they  are  boimd  to  make  them.  But  it  does 
n  t  appear  that  there  is  any  pretence  for  charging  the  undertakers  upon  any 
such  ground.  [Tikdal,  (J.  J.  Suppose  the  case  of  a  party  Uable  to  repair 
a  highway  raiione  temuray  and  an  act  of  parliament  to  pass  empowering 
other  parties  to  make  a  new  road  in  substitution  for  the  old  highway,  would 
that  impose  upon  the  party  originally  liable  to  repair  the  old  highway,  the 
burden  of  repairing  the  new  road,  without  express  words  ?  Coltman,  J. 
By  the  former  act,  supra,  177,  178,  all  drains  were  to  be  kept  in  repair  by 
the  inhabitants  of  the  respective  townships  within  which  they  were  situate.] 
The  substituted  drains  are  situate  in  different  townships  from  those  through 
which  the  Fleet  Drain  ran.  It  would  be  strange  if  the  effect  of  the  last 
statute  were  to  transfer  the  liability  fipom  one  township  to  another. 

WatsoTij  W,  H.y  for  the  defendant.  The  true  construction  of  the  statute 
of  1  G.  4,  is,  that  the  undertakers  are  bound  to  make  sufficient  drains,  &c., 
to  drain  the  lands  lying  north  and  south  of  their  canal,  and  to  make  par- 
ticular drains  in  substitution  for  the  Fleet  Drain.  Under  the  former  act  of 
12  G.  3,  the  commissioners  were  to  declare  in  what  townships  the  drains 
were  to  be  considered  as  situate,  and  each  township  was  to  repair  the  drains 
within  its  limits.  That  part  of  the  Fleet  Drain  which  formed  the  boundary 
between  Whitley  and  Egbrough  was  declared  by  the  commissioners  to  be 
in  *Whidey,  and  the  consequence  was,  that  the  lands  in  Egbrough  r*iQA 
were  drained  without  any  expense  to  the  owners  of  those  lands.  ^ 
But  the  substituted  drains  are  wholly  within  the  township  of  Egbrough,  and 
if  the  plaintiff's  argument  were  allowed  to  prevail,  Whitley  would  be  bound 
to  repair  a  drain  no  part  of  which  lies  within  that  township.  [Tindal,  C.  J. 
The  question  is,  whether  the  words  "in  substitution  for"  and  "in  lieu  of,*' 
do  not  cany  with  them  all  the  previous  liability.  This  is  a  private  act  of 
parliament,  and  must  be  construed  as  if  it  were  the  deed  of  the  undertaken 
of  the  Aire  and  Calder  Navigation.] 

The  legislature  would  not  have  passed  an  act,  having  the  effect  now 
contended  for,  without  hearing  the  township  of  Whitley.  Why  should  the 
magistrates  have  power  to  require  the  repairing  of  some  drains  and  not  of 
others  ?  It  is  unnecessa^  to  say  upon  whom  the  burden  is  to  rest,  if  not 
upon  the  undertakers.  Egbrough  is  not  liable,  and  there  is  nothing  in  the 
statute  to  mak^  Whitley  liable.  Suppose  a  railway  is  to  cross  a  road  by  a 
bridge,  the  county  would  not  be  liable,  neither  would  the  parish ;  the  bur- 
den would  rest  upon  the  railway  company  (or  whose  purposes  it  was  erect- 
ed ;  77te  Kifig  V.  The  MabUants  of  the  Parts  o/Lindsey,  14  East,  317.  In 
The  King  v.  The  Inhabitants  of  Kent,  13  East,  220,  the  Medway  Naviga- 
tion Company  was  empowered  to  make  the  river  navigable,  and  required 
to  amend  or  alter  such  bridges,  &c.,  as  might  hbder  the  passage  or  naviga 
tion,  leaving  them,  or  others  as  convenient,  in  their  room.  Lord  Elleit- 
BOAOUGH  says,  "  the  statute  gives  power  ta  the  company  to  take  or  alter  the 
old  highway  for  their  own  purposes,  on  condition  of  leaving  another  pas- 
sage as  convenient  in  its  room ;  and  if  they  do  not  perform  the  conditioOf 
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*1911  ^^7  '"^  ^^^  ^entitled  to  do  the  act.  (a)  It  is  a  continuing  condition  •, 
•■  and  when  the  company  thou^t  proper  for  their  own  benefit  to  alter 
(he  highway  in  the  bed  of  the  riyer,  so  tiiat  the  public  could  no  longer  haye 
the  same  benefit  of  a  ford,  they  were  bound  to  give  another  passage  over 
the  bridge,  and  io  keep  it  for  the  public.^^  Here,  the  eighty-fiAh  section  is 
in  the  nature  of  a  condition.  [Maule,  J.,  referred  to  The  Queen  v.  The 
Cammissianers  of  the  Thames  and  Isis  JfamgaUcn^  8  A.  &  £.  901,  (35  £. 
C.  L.  R.  558.)  The  King  v.  Kenisany  3  M.  &  S.  526.  The  Fleet  Drain 
and  the  substituted  drains  have  not  the  same  outlet ;  the  former  emptied 
itself  into  the  Went,  the  latter  are  carried  on  to  the  Dun. 

Wighimanj  in  reply.  The  cases  cited  for  the  defendant  do  not  apply. 
In  TAe  ^^ng  r.  The  InhabUants  of  the  Parts  ofLindsey^  the  canal  company 
had  erected  a  bridge  which  was  entirely  a  new  work,  and  in  substitution  for 
an  old  bridge.  [Maule,  J.  Suppose  the  new  work  had  been  the  making 
of  a  wider  bridge  than  that  which  was  there  before.]  In  this  case  there  is 
no  suggestion  that  the  substituted  drains  are  not  equally  convenient  to  the 
public  with  the  Fleet  Drain,  —  nothing  to  show  that  an  mcreased  burden  is 
thrown  upon  any  one.  In  respect  of  the  old  drain,  and  those  substituted 
for  it,  the  liability  was  intended  to  remain  as  before.  The  new  drains  being 
introduced  by  the  undertakers,  the  burden  of  repairing  such  drains  was 
properly  thrown  upon  them. 

TiNDA^  C.  J.  This  case  is  not  without  difficulty ;  but  according  to  the 
^1921  ^^  construction  I  can  put  upon  *it,  I  am  of  opinion  that  the  case  falls 
-*  within,  and  is  to  be  governed  by,  tibe  eighty-sixth  section ;  and  that 
the  cut  or  drains  parallel  to  the  canal  are  to  be  repaired  by  the  undertakers 
of  the  Aire  and  Calder  Navigation,  and  that  the  remedy  by  application  to  the 
magistrates,  and  distress  upon  the  goods  and  chattels  of  the  undertakers, 
has  been  properly  applied.  (His  lordship  here  read  the  first  section  of  the 
act.)  By  this  section  specific  power  and  authority  are  given  to  the  under- 
takers to  make  use  of  the  old  Fleet  Drain,  and  power  is  given  to  make 
proper  drains  as  a  substitute  for  the  Fleet  Drain.  Very  large  powers  are 
given  to  the  undertakers  not  only  for  making,  but  for  maintainmg  the  works 
which  that  section  authorized  them  to  construct.  The  eighty-fifui  section  is 
more  specific :  it  is  no  longer  left  as  a  power  to  the  undertakers,  but  they 
are  compelled  to  make  specific  drains  near  the  eastern  extremity  of,  and 
parallel  to  the  canal.  Then  we  come  to  the  eightjr-sixth  section,  (which 
Iiis  lordship  then  read.)  By  that  section  all  such  drains,  &c.,  are  to  be  sup- 
)x>rted,  maintained,  cleansed,  &c.,  by  the  undertakers.  The  question  is, 
whether  these  general  words  include  the  works  required  to  be  completed  bv 
fte  eighty-fifth  section.  The  first  observation  that  occurs'is,  that  the  words 
are  large  enough ;  and  that  if  the  eighty-fifth  and  eighty-sixth  sections  be 
read  continuously,  there  is  no  difficulty.  Then,  if  the  words  be  large  enough, 
the  question  is,  whether,  according  to  the  reason  of  the  thing,  they  ought  to 
be  considered  as  included.  See  how  the  obligation  stood  before.  By  12 
6.  3,  the  drains  are  required  to  be  cleansed  and  repaired  by  the  inhabitants 
of  the  township  within  which  they  are  respectively  situated ;  and  under  this 
provision  that  part  of  the  Fleet  Drain  which  bounded  the  townships  of  Eg- 
brough  and  Whitley  Thorpe  was  scoured  and  cleansed  by  Whitley  .and 
*1931  Whitley  Thorpe,  by  means  of  a  rate  levied  on  those  *townships ;  but 
•'  by  the  act  of  1  G.  4,  the  new  drains  are  no  longer  in  Whidey,  but 

(a)  The  leaving  of  the  3ame  bridge  or  highway  coald  not  be  a  condition  precedent. 
The  nonperformance  of  the  condition  would,  therefore,  not  affect  the  right  of  the  com- 
pany to  do  the  act,  but  would  expose  the  company  to  a  mandamus  to  compel  them  to  do 
Ihe  act,  and  also  to  an  indictment  for  not  having  done  it  at  the  proper  time. 

8a2 
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in  Egbrough :  and  by  the  thirty-second  section  those  drains  are  the  pnTate 
property  of  the  undertakers.  Whitley  is  no  longer  hable.  What  a  ithority 
IS  there  to  say  that  the  burden  should  continue  against  Whitley  after  the 
drain  has  ceased  to  be  in  their  township ;  and  the  act  contains  no  words  to 
throw  the  burden  upon  Egbrough.  Then,  if  the  words  are  sufEcient  to  ior 
elude  the  undertakers,  what  other  intention  can  the  legislature  have  had, 
when  it  withdrew  the  burden  from  those  who  were  formerly  liable,  without, 
in  terms,  imposing  it  on  any  one  else,  except  to  allow  it  to  fall  upon  those 
in  whom  the  property  in  the  new  drains  was  vested,  and  for  whose  purposes 
those  drains  were  constructed.  In  The  King  v.  Kent  it  was  held,  that  a 
clause  directing  the  erection  of  a  bridge,  imposed  a  continuing  obligation. 
That  case  appears  to  me  to  furnish  a  key  to  unlock  the  meaning  of  Sas  act 
of  parhament.  There,  the  power  of  building  of  a  bridge  in  lieu  of  a  foid, 
which  the  Med  way  Navigation  Company  were  authonzed  to  destroy, — 
here,  the  power  of  substituting  new  drains  for  the  old  Fleet  Drain,  —  were 
conferred  bv  the  legislature  for  the  particular  benefit  of  the  respective  com- 
panies. This  case,  therefore,  falls  within  the  well  known  maxim  ^^  qui  seniU 
cammodum  sentire  debet  et  ormsJ*^  I  am  of  opinion  that  judgment  must  be 
entered  for  the  defendant. 

BosANQUET,  J.  I  am  of  opinion  that,  according  to  the  true  constnictioQ 
of  the  act  of  1  G.  4,  the  undertakers  are  liable  to  repair  the  substituted 
drains,  and  that  there  is  enough  to  bring  the  undertakers  withi»  the  juris- 
diction of  the  magistrates,  and  that  the  order  is  good.  The  question  is, 
whether  the  undertakers  are  liable  to  repair  these  drains  as  well  as  to  make 
them.  The  first  section  gives  them  power  to  do  both  without  any  doubt; 
*it  authorizes  them  to  make,  and  also  to  maintain,  a  drain  or  drains  r«iQ4 
in  substitution  for  the  Fleet  Drain.  The  land  is  their  own ;  and  they  '• 
are  required,  for  their  own  convenience,  to  make  these  substituted  drains. 
This  is  a  case  of  a  coniinuing  condition,  fisdling  within  the  principle  of  die 
Kin^  V.  The  Inhabitants  o^Kmt.  It  is  no  part  of  the  question  here,  whether 
Whitley  is  bound  to  repair ;  the  point  for  our  consideration  is,  whether  the 
words  at  the  end  of  the  eighty-sixth  section  are  large  enough  to  embrace  the 
drains  required  to  be  made  by  the  eigfaty-fiflh  section ;  the  eighty-sixth  sec- 
tion directing  that  all  such  arches,  tunnels,  culverts,  drains,  back  drains, 
and  other  passages,  shall  from  time  to  time  be  supported,  maintained, 
cleansed,  scoured,  and  kept  in  good  and  sufficient  repair  by  the  said  under- 
takers. I  think  that  this  clause  embraces,  not  only  drains  mentioned  in  the 
former  part  of  that  section,  but  also  the  drains  required  to  be  made  by  the 
eighty-fiflh  section.  It  appears  to  me  that  the  intention  of  the  legislature 
was,  that  the  undertakers  ^ould  repair  what  is  substituted  in  lieu  of  dot 
which  is  destroyed  ? 

CoLTMAN,  J.  I  am  also  of  opinion  that  judgment  should  be  entered  far 
the  defendant.  This  is  an  enactment  for  the  benefit  of  a  particular  class  of 
persons,  and  ought  to  be  construed  so  as  to  protect  the  public  against  incon- 
venience. The  words  of  the  act  must  be  considered  as  the  language  of  the 
company,  which  ought  to  be  construed  /br/iiw  contra  profsrmtem.  'Hie 
most  natural  construction  of  the  words  of'^the  eighty-sixth  section  would,  I 
thiok,  be  to  confine  their  operation  to  the  drains,  &c.,  mentioned  in  the  pre- 
ceding part  of  that  section,  as  necessary  for  the  carrying  oflT  of  water  which 
might  ooze  or  leak  firom  the  canal,  as  contended  for  by  Mr.  Wightman.  But 
looking  a'  the  intent  of  the  act,  and  to  meet  the  justice  of  the  case,  I  think 
we  should  *give  to  the  clause  in  question,  the  extended  constniction  r^^g^ 
contended  for  by  Mr.  Watson.  I  think,  therefore,  that  the  under-  *• 
takers  are  bound  to  repair  these  drains  in  all  future  times. 
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Maule,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  under- 
takers are  liable  to  repair  the  drains  in  question.  The  ancient  drain  called 
the  Fleet  Drain,  to  some  extent  drains  the  lands  which  are  now  drained  by 
the  substituted  drains.  The  act  requires  the  coippany  to  construct  drains 
which  shall  be  twelve  inches  deeper,  and  ending  in  the  river  Dun.  These 
drains  would  be  carried  below  the  river  Went,  into  which  the  Fleet  Drain 
discharged  itself,  and  would  therefore  create  a  more  complete  drainage  than 
was  obtained  by  the  Fleet  Drain,  which  discharged  itself  into  the  Went. 
But  the  act  also  required  the  undertakers  to  make  drains  sufficient  to  carry 
off  the  water.  Part  therefore  of  the  construction  of  the  privilege  conferred 
by  the  act  was,  that  the  adjoining  landholders  should  have  a  better  and 
more  effectual  drainage.  The  inhabitants  of  the  townships  were  bound  to 
repair  the  old  watercourse ;  but  here  the  object  is,  to  charge  them  with  a 
burden  to  which  they  were  not  before  subject.  The  question  is,  not  so 
much  whether  the  townships  are  not  liable,  but  whether  the  undertakers 
are  liable ,  because  it  is  possible  that  neither  the  townships  nor  the  company 
may  be  liable.  The  undertakers  have  clearly  the  power  of  doing  that 
which  is  now  required  of  them.  The  first  section  empowers  them  to  make 
these  drains,  and  the  same  section  empowers  them  to  repair  them.  It  is  not 
very  likely  that  this  should  be  left  to  the  option  of  the  company.  The 
thirty-second  section  vests  the  property  of  the  drains,  &c.,  by  that  act  au- 
thorized to  be  made,  in  tke  undertakers,,  as  their  property.  The  eighty- 
•IQfJI  ^^  section  r«|uires  the  company  to  do  that  which  they  *were  pre- 
-■  viously  authorized  to  do.  It  does  not  contain  any  express  mention 
of  the  subject  of  repairing ;  but  the  object  and  the  intent  of  the  legislature 
were,  that  the  undertakers  should  make  a  drain,  and  that  they  should  keep 
it  in  a  proper  state.  The  power  is  given  to  make  and  to  maintain.  The 
eighty-sixth  section  is  not  distinguished  on  the  parliament  roll  from  the 
eighty-fifth ;  and  it  appears  to  me,  that  the  words  "  all  such  arches,  tunnels, 
culverts,  drains,  back  drains,  and  other  passages,"  in  literal  construction, 
apply  to  the  drains  mentioned  in  the  eighty-fifth  section,  as  well  as  those  in 
the  eighty-sixth.  What  is  said  at  the  close  of  the  eighty-fourth  section,  (a) 
as  to  Sie  Dutch  river,  rather  confirms  this  construction.  This  is  an  act  of 
parliament  passed  for  the  benefit  and  profit  of  the  undertakers ;  and  the 
rule  of  construction  applicable  to  such  cases  in  favour  of  the  public,  is  cor- 
recdy  stated  by  Lord  Tenterden,  in  the  case  of  the  Stourbridge  Canal 
Ompany  v.  Whedey,  2  B.  &  Ad.  792,  (22  E.  C.  L.  R.  185.) 

Judgment  for  the  defendant, 
(a)  This  section  is  not  set  oat  in  the  special  case. 
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In  an  action  by  A.,  the  drawer  and  payee  of  a  bill  of  exchange  against  B.,  C,  and  D.,  as 
acceptors,  D.  pleads  that  B^  C,  and  D.  were  partners,  and  that  the  bill  was  accepted 
by  B.  and  C.  without  his  knowledge,  privity,  or  consent,  in  respect  of  a  debt  contracted 
by  B.  and  C.  before  the  partnership,  and  not  in  respect  of  a  debt  relating  to  the  part- 
nership. 

Upon  a  replication  d*  injwriA  to  this  plea,  the  issue  must  be  found  for  the  plaintiff  if  it  ap- 
pear that  the  consideration  of  the  bill  was  a  debt  which  had  arisen  partly  before,  and 
partly  after,  the  commencement  of  the  partnership. 

SmbU,  that  the  proper  plea  would  have  been,  non  acceptavit. 

Assumpsit,  on  a  t)ill  of  exchange,  dated  the  8th  of  February,  1838, 
drawn  by  the  plaintiff,  payable  to  his  own  order,  for  49/.  14s.  6d.,  at  three 
months  after  date,  upon,  and  accepted  by,  the  defendants,  by  the  name  and 
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style  of  Bailey,  Potter,  and  Co.  Second  count,  for  110/.  4^.  &'^  for  the 
hire  of  horses,  chaises,  &c.  Third  count,  for  115/.,  upon  an  account  stated. 

Bailey  and  Potter  suffered  judgment  by  default. 

The  defendant  Lewis  pleaded  to  the  fii^  count,  that  at  the  time  of  the  ac- 
cepting of  the  bill,  he  and  the  other  defendants  were  in  partnership  as  whole- 
sale druggists ;  and  that  the  other  defendants  (a)  accepted  the  bill,  in  the  name 
of  the  partnership,  without  the  knowledge,  privity,  or  consent  of  the  defend- 
ant Lewis,  for  and  in  respect  of  a  debt  owing  from  the  other  defendants  to 
the  plaintiff,  before  the  defendant  Lewis  became  partner  as  aforesaid,  and 
not  for,  or.  in  respect  of,  any  matter  or  thing  in  any  way  relating  to  the  said 
partnership.  Verification.  To  the  second  and  third  counts  the  defendant 
Lewis  pleaded  non  assumpsit,  except  as  to  30/.  15s.,  and  as  to  that  sum  a 
tender. 

The  .plaintiff  replied  de  injuria  (b)  to  the  first  plea;  added  the  fflmiliter  to 
the  second  plea ;  and,  confessing  the  tender,  took  the  30/.  15^.  out  of  court 

*At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Guildhall  after  r»iQo 
Hilary  term,  1839,  the  following  facts  appeared : —  *- 

The  plaintiff,  a  livery  stable  keeper  in  the  Blackfriars'  Road,  was  in  the 
habit  of  supplying  Bailey,  Potter,  and  Co.,  wholesale  druggists  on  Garlick 
Hill,  with  horses  and  gigs  for  the  use  of  their  travellers.  The  firm  of  Bailey, 
Potter,  and  Co.  consisted  of  the  defendants  Bailey  and  Potter,  and  a  dor- 
mant partner  of  the  name  of  Clifl,  until  the  31st  of  December,  1837,  when 
the  partnership  between  Bailey,  Potter,  and  Clift  was  dissolved,  and  Clift 
retired  from  die  concern.  On  the  1st  of  Januaiy,  1838,  the  defendant 
Lewis  became  a  dormant  partner  in  the  business,  with  Bailey  and  Potter,  (c) 
and  the  business  was  carried  on  under  the  same  firm  as  before. 

The  consideration  for  the  acceptance  of  the  bill  mentioned  in  the  fin* 
count,  is  stated  in  the  following  account  rendered  by  the  plaintiff  to  Bailey, 
Potter,  and  Co.  in  the  beginning  of  February,  1838. 

To  Mr.  Wilson. 
1837.  £     s.     d. 

August  29      )  Use  of  horse  and  chaise  twenty 
to  >      weeks  and  three  days,  at  35^. 

January  18.    i      per  week    ------     35     15     0 

November  1  )  Use  of  horse  and  chaise,  nine 
to  >     weeks  and  five  days,  at  35s. 

January  7.     )      per  week    ------ 


By  repairs  to  chaise    -    -    - 


17 

0 

0 

52 
3 

15 
0 

0 
6 

49 

14 

6 
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•Out  of  the  17/.  the  sum  of  1/.  15^.  for  one  week's  hire  of  the 
horse  and  chaise  had  accrued  after  the  commencement  of  the  new 
partnership,  (d) 

(a)  The  eridence  was,  that  Bailey  accepted  in  the  absence  of  Potter;  and  the  term 
••accepted"  is  here  used  in  the  sense  of  an  acceptance,  not  in  law  but  in  fact.  A  joint 
acceptance  by  the  three  defendants  is  impliedly  confessed  by  the  plea. 

(6)  As  to  this  replication  in  assumpsit,  see  vol.  i.  720. 

(r)  As  to  the  circumstances  under  which  Lewis  became  a  pattner,  see  BattUyw.I^wit, 
ante  vol.  i.  155. 

(d)  A  lar^e  portion  of  the  35^  15».  had  also  accrued  aAer  the  commencement  of  the 
partnership ;  the  onl)  difference  with  respect  to  the  portions  of  the  36/.  I6f.  and  of  the  171 
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Upon  the  second  county  the  plaintiff's  demand  was  for  60/.  lOf.  in  re- 
spect of  a  subsequent  supply  of  gigs  and  horses,  and  the  question  as  to  the 
claim  beyond  the  sum  tendered  was,  whether  the  credit  had  been  given  to 
the  firm,  or  to  a  traveller  by  whom,  as  between  him  and  his  employers  the 
charge  for  horses  and  gigs  was  to  be  borne.  Upon  the  evidence,  Wildey 
Serjt.,  admitted  that  he  could  not  resist  this  part  of  the  claim,  and  consented 
to  a  verdict  for  29/.  In  a  letter  from  the  plaintiff's  attorney,  dated  2d  of 
June,  1838,  requiring  payment  of  this  60/.  10^.,  the  fonner  account  was  thus 
spoken  of:  "Moreover,  Mr.  Wilson  has  a  further  prior  demand  on  Messrs. 
Bailey,  Potter,  and  Clift,  your  predecessors  in  the  business,  for  49/.  14^.  6(/., 
which  must  of  necessity  be  postponed."  Bailey  and  Potter  were  then  bank- 
rupts, and  defendant  became  so  shortly  afterwards. 

It  was  contended  on  the  part  of  the  plaintiff,  that  this  charge  of  1/.  15s. 
having  occurred  after  the  partnership  had  commenced,  disproved  the  special 
plea,  and  entitled  the  plaintiff  to  a  verdict  on  the  issue  of  ck  injuria.  The 
learned  judge  was,  however,  of  opinion  that  the  contract  in  respect  of  which 
the  bill  had  been  accepted  having  been  antecedent  to  the  formation  of  the 
•oQQi  new  partnership,  the  defendant  Lewis  was  not  liable ;  (a)  *and  a  ver- 
-*  diet  was  taken  upon  the  first  issue  for  the  defendant,  and  upon  the 
second  issue  for  the  plamtiff,  damages  29/.  lbs, ;  leave  being  given  to  move 
to  enter  a  verdict  for  the  plaintiff  on  the  first  issue ;  and  it  was  a^ed  that 
the  court  should,  upon  the-  motion,  be  at  liberty  to  draw  the  same  mferences 
as  might  be  drawn  by  a  jury. 

*2011       *^^  Easter  term,  1839,  Tatfourd^  Serjt.,  obtained  a  rule  callmg  upon 
J   the  defendant  to  show  cause  why  the  verdict  found  for  him  on  the 

which  had  so  accrued,  bein^,  that  the  former  sum  was  charged  in  respect  of  a  horse  and 
gig  furnished  to  a  traveller  who,  as  between  himself  and  his  employers,  provided  his 
own  horse  and  gig. 

(a)  The  traveller  during  his  journey  from  1st  of  November,  1837,  to  7th  of  Janaary, 
1838,  Qsed  the  plaintiff's  horse  and  gig  upon  a  hiring  by  Bailey,  Potter,  and  Clift ;  and 
if,  after  the  retirement  of  Clift  on  the  3 1st  of  December,  1837,  Bailey  and  Potter  had  con- 
tioued  the  business  alone,  it  would  seem  that  Clift  would  have  been  liable  for  the  whole 
time  that  the  horse  and  ^ig  were  out  under  a  contract  of  hiring  to  which  he  was  party; 
and  that  if  Bailey  and  Potter,  being  sued  alone,  had  pleaded  the  non-joinder  of  Cli A  as  a 
coHJefendant,  the  plaintiff  could  not  have  succeeded  upon  a  replication  of  a  sole  contract 
as  to  the  last  week  of  the  journey.  Lewis  having  joined  Bailey  and  Potter  in  January, 
1838,  it  could  hardly  be  contended  that  both  Clift  and  Lewis  were  liable  for  the  last 
week;  yet  it  is  not  easy  to  perceive  how  Clift's  liability  to  Wilson  could  be  got  rid  of  by 
an  arrangement  between  Clift's  late  partners  and  Lewis,  to  which  neither  Wilson  nor 
Clift  were  parties.  If  Bailey,  Potter,  and  Clift  had,  in  November,  1837,  ordered  six 
casks  of  drugs  to  be  delivered  weekly,  and  the  last  delivery  had  taken  place  after  1st  of 
January,  1838,  it  is  conceived  that  no  action  for  goods  sold  and  delivered  would  ha^e 
lain  against  Bailey,  Potter,  and  Lewis,  in  respect  of  such  last  delivered  cask. 

Suppose,  however,  the  contract  of  hiring  to  be  severable,  and  that  every  day  on  which 
the  traveller  proceeded  on  his  homeward  journey  constituted  a  fresh  hiring,  a  difficulty 
arises  with  respect  to  the  form  of  the  contract  declared  upon  in  (he  first  count.  One 
partner  has  an  implied  authority  to  bind  his  co-partners  by  accepting  a  bill  bond  fide 
drawn  for  a  partnership  transaction,  or  a  bill  which  a  taker  for  value  has  reason  to  be- 
lieve to  be  accepted  by  one  partner  in  the  name  of  the  firm,  with  the  authority  of  his  co- 
partners. The  latter  case  can  hardly  arise  in  the  case  of  a  partner  unknown  as  well  as 
dormant.  The  implied  authority  to  accept  bills  bond  fide  drawn  for  a  partnership  transac- 
tion, is  an  authority  to  accept  bills  drawn  whoUy  in  respect  of  partnership  transactions. 
An  implied  authority  is  not  more  binding  than  an  authority  which  is  express ;  and  if  A. 
aQtborize  B.  to  accept  in  A.'s  name  a  bill  to  be  drawn  upon  A.  for  1/1 16f.,  in  which  sum 
A.  is  indebted,  and  B.,  without  the  knowledge  of  A.,  adds  a  debt  of  his  own  for  47L  16s. 
^  to  the  U.  15«.,  and  accepts  in  A.'s  name  a  bill  for  49/.  14*.  6d„  it  is  conceived  that  in 
an  action  against  A.  as  acceptor,  he  would  be  liable  to  a  verdict  for  49/.  14».  6d  '.r  even 
'or  U.  16*.,  either  upon  a  traverse  of  this  acceptance,  or  upon  a  special  plea  'etting  out 
the  facts,  and  not  specially  demurred  to  as  amounting  to  non  acctptavit,  supposing  such  a 
aemurrer  could  be  supported. 
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first  issue  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  enteRd 

for  the  plaintiff  on  that  issue,  for  the  amount  of  the  principal  and  interest  oo 

the  bill  of  exchange  mentioned  in  the  first  count,  or  for  the  sum  of  1/.  15*. 

In  this  term  Stuart  Wortley  showed  cause.   The  item  of  1/.  lbs.  raises  the 

Suestion  as  to  the  liability  for  the  hire  of  the  horse  and  gig  from  the  Ist  to 
le  18th  of  January,  (a)  The  plea  to  the  first  count  shows  that  the  bill  was 
drawn  in  iraud  of  Lewis.  [Tindal,  C.  J.  Suppose  no  bill  had  been  dra^m, 
who  would  have  been  liable  ?]  The  old  partnership  of  Bailey,  Potter,  and 
Clift,  were,  it  is  submitted,  liable  for  the  whole. 

Another  objection  to  the  plaintiff's  right  to  recover  is,  that  he  was  him- 
self a  party  to  the  fraud  committed  by  Bailey  in  drawing  the  bill ;  as  it  ap- 
peared in  evidence  that  the  plaintiff  was  aware  of  the  circumstances  under 
which  the  bill  was  drawn.    [AIaule,  J.    What  issue  is  that  material  upon?] 
In  Sheriff' y,  Wilks^  1  East,  48,  it  was  held  that  a  bill  drawn  upon  A.,  B., 
and  C,  in  respect  of  a  debt  due  firom  A.  and  B.  before  the  admission  of  C. 
into  the  firm,  and  accepted  by  A.  and  B.  in  the  name  of  the  new  finn,  uras 
fraudulent  and  void.     [Tindal,  C.  J.     Should  not  Lewis  have  pleaded  the 
fraud?     BosANQUET,  J.     Why  did  he  not  plead  that  he  did  not  accept? 
Tindal,  C.  J.     As  the  record  is  framed,  it  was  for  the  defendant  Le^is  to 
establish  the  whole  of  the  plea.  J     The  letter  of  the  2d  June  shows  that  np 
to  that  time  the  plaintiff  considered  the  old  firm  liable.     Whilst  taking  a 
bill  in  the  name  of  the  new  firm  from  Bailey  in  February,  he  must  hare 
been  aware  that  Bailey  was  pledging  the  new  firm  to  a  debt  of  the  old  con- 
cern.    [Tindal,  C.  J.     *It  does  not  appear  that  on  the  2d  of  June,  r^gQ^ 
when  the  letter  was  written,  the  plaintiff  knew  that  Lewis  had  be-  ^ 
come  a  partner  on  the  1st  <rf  January.]     The  defendant  Lewis  is  not  liable 
in  respect  of  that  part  of  the  consideration  which  accrued  before  he  became 
a  partner,  even  if  the  court  should  consider  him  to  be  liable  to  the  extent 
of  any  part  of  the  consideration  which  accrued  afrerwards.     But  the  con- 
tract was  made  with  the  old  partnership ;  and  Lewis,  it  is  submitted,  was 
not  liable  in  any  shape,  or  to  any  extent  whatever.     There  is  here  no  mu- 
tuality ;  for  Lewis  could  not  have  sued  Wilson  for  damages  for  not  supply- 
ing good  gigs  and  horses  under  a  contract  into  which  Wilson  had  entered 
on  the  29th  of  August,  1837  ;  nor  could  Lewis  have  set  off  any  debt  owing 
from  Wilson  to  the  new  partnership ;   Wintle  v.  Crowtherj  1  Cro.  &  Jeir. 
316,  1  Tyrwh.  210.      [Maule,  J.     Can  it  be  said  that  the  partnership 
authorized  Bailey  to  bind  Lewis  by  an  acceptance  for  a  debt  for  which 
I^wis  was  not  previously  Uable  ?]    The  hiring  was  for  the  journey.    It  was 
not  competent  to  Wilson  to  put  an  end  to  tlie  hiring  and  demand  the  horse 
and  gig  back  on  the  3lst  of  December;  which  shows  that  the  contract  was 
entire.    [Maule,  J.  In  Wmile  v.  Crowther,  Bayley,  B.,  says,  "  We  are  of 
opinion  that  where  a  partnership  name  is  pledged,  the  partnership,  of  wh(Mn 
soever  it  may  consist,  and  whether  the  partners  are  named  or  not,  and  whether 
they  are  known  or  secret  partners,  will  be  bound,  unless  the  tide  of  thepe^ 
son  who  seeks  to  charge  them  can  be  impeached."     1  Cro.  &  Jerr.  319.] 
At  all  events,  the  defendant  Lewis  cannot  be  liable  in  respect  of  that  part 
of  the  consideration  of  the  acceptance  which  accrued  before  the  1st  of 
January,  1838.     (He  then  attempted  to  distinguish  tl^e  case  from  Batfley  v. 
LemSj  ant^,  vol.  i,  155,  as  to  the  relation  of  the  •partnership  to  the  r#g03 
1st  of  January,  and  cited  Vere  v.  ^shby.  10  B.  &  C.  288,  (21  E.  ^ 
C.  L.  R.79.) 
It  is,  therefore,  submitted,  first,  that  there  is  nothing  in  the  evidence  to 
(a)  Vide  soprNk,  330,  (<£.) 
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show  that  Lewis  was  a  partner  before  the  16th  of  January,  the  day  on  which 
the  partnership  deed  was  executed ;  secondly,  that  supposing  Lewis  to  have 
been  a  partner  before  the  16th  of  January,  the  contract  in  respect  of  which 
the  bill  was  accepted  was  a  contract  between  the  plaintiff  and  Bailey,  Potter, 
and  Clift,  and  not  between  the  plaintiff  and  Bailey,  Potter,  and  Lewis ;  and, 
thirdly,  that,  at  any  rate,  the  plaintiff  is  not  entitled  to  recover  more  than 
the  it.  lbs. 

Talfourdj  Serjt.,  and  Wrigktmanj  contri.  There  is  no  ground  for  charg- 
ing the  plaintiff  with  fraud.  This  was  a  case  of  secret  partnership ;  and  the 
plaintiff  was  entirely  ignorant  as  to  the  time  at  which  Lewis  became  a  part- 
ner. Though  the  partnership  deed  was  given  in  evidence,  on  the  part  of 
the  defendant  Lewis,  it  was  not  mentioned  at  the  trial,  that  in  that  deed  was 
contained  a  clause  which  provided  that  the  old  debts  should  be  paid  by  the 
new  firm.  That  clause  gets  rid  of  any  question  of  fraud.  But,  independ- 
ently of  this  equitable  hability  for  the  whole  of  the  consideration  of  the 
acceptance,  a  strict  legal  liability  was  shown  to  exist  for  a  part  of  the  con- 
sideration. There  is  a  fidlacy  in  supposing  that  there  was  one  entire  special 
contract  of  hiring,  which  covered  the  whole  time  of  the  use  of  the  horse 
and  gig.  The  contract  was  severable,  as  appears  by  tfie  bill  furnished  by 
the  plaintiff  to  Bailey,  Potter,  and  Co.,  and  given  in  evidence  at  the  trial, 
suprk,  198 ;  which  shows  that  the  mode  of  dealing  was,  by  charging  for 
the  entire  weeks,  at  35s.  per  week,  and  at  the  same  rate  for  the  odd  days. 

T*iNDAL,  C.  J.  The  question  is,  whether  the  plea  was  substantially 
*2041  ™^^®  °^^  ^y  *^  evidence  or  not.  The  •verdict  found  that  the  alle- 
-l  gations  of  the  first  plea  were  true.  The  plaintiff  says  that  the  find- 
mg  is  wrong,  either  in  the  whole  or  in  part.  Under  the  issue  taken  upon 
that  plea,  the  defendant  Lewis  is  bound  to  show  that  the  bill  was  accepted 
in  respect  of  a  debt  contracted  by  Bailey  and  Potter  before  Lewis  became  a 
partner  with  them,  and  not  in  respect  of  a  contract  relating  to  the  partnership. 
The  question  is,  whether,  upon  the  evidence,  the  acceptance  was  for  any 
thing  after  the  commencement  of  the  partnership,  or  for  all  before. 

Now,  upon  the  evidence,  it  appears  that  the  real  consideration  for  this 
acceptance  is  different  from  that  set  out  in  the  plea^  This  partnership  did 
exist  at  the  time  when  part  of  the  debt  accrued,  the  bill  in  question  having 
been  accepted  partly  in  consideration  of  the  hire  and  use  of  a  horse  and  gig 
hi  January,  1838.  Lewis,  therefore,  was  not  justified  in  putting  upon  the 
record  a  plea  in  which  it  is  represented  that  the  whole  of  die  consideration 
for  the  acceptance  was  a  debt  contracted  before  the  commencement  of  the 
partnership  between  Bailey,  Potter,  and  Lewis.  That  plea  appears  to  me 
to  be  negatived  by  the  evidence.  (His  lordship  then  went  on  to  show  that 
there  was  sufficient  evidence  for  the  jury  of  the  partnership  having  com- 
menced on  the  1st  of  January.)  The  plea  does  not  put  this  defence  upon 
the  ground  of  fraud,  but  relies  upon  an  entire  absence  of  consideration, 
which  is  not  proved.  I  think  there  should  be  judgment  for  the  plaintiff  on 
the  first  issue  ;  but  that  tlie  damages  should  be  Umited  to  1/.  15*. 

BosANQUET,  J.  There  was  sufficient  to  show  that  Lewis  was  a  partner 
with  Bailey  and  Potter  from  the  1st  of  January,  1838.  Though  it  may  have 
been  stipulated,  between  themselves,  that  Lewis  was  not  to  be  liable  foi 
losses  until  the  deed  should  be  executed,  yet,  if  by  the  agreement  between 
•2ftfil  *^^>  ^®  ^^  entitled  to  *participate.in  the  profits,  he  would  be 
^  liable,  to  third  persons,  as  a  partner,  in  respect  of  debts  incurred  at  a 
time  when  by  a  previous  arrangement  between  the  parties  he  was  entitled 
to  a  share  of  the  profits.     The  new  firm  was  indebted  to  the  extent  of  li. 
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1&8.  The  evidence  did  not  sustain  the  plea,  which  required  it  to  be  made 
out  that  no  part  of  the  consideration  had  arisen  after  the  commencement  of 
the  partnership ;  and  therefore  the  plaintiff  is  entitled  to  have  a  verdict  en- 
tered for  him  in  the  first  issue ;  but  I  agree  in  thinking  that  the  course  pointed 
out  by  my  lord  chief  justice  is  that  which  ought  to  be  adopted. 

CoLTMAN,  J.  I  am  also  of  opinion  that  the  first  issue  ought  to  have  been 
found  for  the  plaintiff,  and  that  upon  a  very  narrow  ground.  I  am  not  pre- 
pared to  say  fiiat  any  part  of  the  debt  which  was  the  consideration  of  the 
acceptance  was  due  m>m  the  new  firm.  Clifl  might  have  been  sued  for  the 
whole  49/.  14^.  6rf.  But  the  allegation  in  the  plea  is  precise, — that  the  bill 
was  accepted  by  Bailey  and  Potter  in  respect  of  a  debt  contracted  by  them 
before  the  defendant  Lewis  became  a  partner  with  them,  and  not  with  respect 
of  any  contract  relating  to  the  partnership ;  whereas  it  appeared  in  evidence 
that  the  partnership  commenced  on  the  1st  of  January,  1838,  and  that  a  por- 
tion of  the  debt  became  due  after  that  day.  Lewis  cannot,  however,  in  justice 
or  in  reason,  be  called  upon  to  pay  the  whole  amount  of  the  bill.  I  think, 
therefore,  that  the  verdict  will  be  properly  entered  on  that  issue  for  the 
plaintiff,  with  1/.  15^.  damages. 

Maule,  J.,  concurred. 

Wightman  then. submitted,  that  if  there  had  been  jud^ent  by  default,  the 
defendant  would  have  been  liable  to  the  whole,  notwithstanding  a  defence 
which  he  had  •omitted  to  plead.  [Tindal,  C.  J.  We  must  look  rt^nc 
at  the  equity  of  the  case.]  If  a  bill  is  drawn  during  the  partnership  ^ 
by  one  partner,  in  the  name  of  the  firm,  all  the  partners  are  bound,  unless 
firaud  is  pleaded  and  proved.  [Tindal,  C.  J.  We  are  placed  by  the  agree- 
ment of  the  parties,  in  the  same  position  as  the  jury.  We  may  therefore 
decide  as  the  jury  might  have  done,  (a)  Suppose  the  defendant  Lewis  had 
pleaded  rum  acceptavit.  If  the  verdict  is  not  entered  for  the  smaller  sum, 
the  defendant  Lewis  may  amend  his  plea,  and  go  to  a  new  trial.]  Upon 
this  issue  the  defendant  is  not  at  liberty  to  give  evidence  in  mitigation  of 
damages ;  even  payment  would  not  be  admissible.  [Maule,  J.  Can  it  be 
said  that  matters  which  would  not  be  available  in  a  defence  to  the  action, 
are  in  no  case  receivable  in  mitigation  of  damages  ?  Bosakquet,  J.  Pay- 
ment is  expressly  excepted.  (6)]  The  defendant  seeks  to  give  matter  m 
evidence  in  mitigation  of  damages,  without  pleading  that  matter.  Upon  a 
plea  of  the  statute  of  limitations,  if  the  defendant  rail  in  establishing  that 
defence,  he  cannot,  in  mitigation  of  damaj?es,  go  into  want  of  consideration 
as  to  part.  [Maule,  J.  Put  the  case  of  judgment  by  default.]  Two  of 
the  defendants  have  suffered  judgment  by  default,  and  by  so  doing  they 
have  admitted  themselves  to  be  liable  to  the  whole  demand.  [TStoal, 
C.  J.  In  the  case  of  a  reference  to  the  master  after  judgment  by  default  in 
an  action  upon  a  bill  of  exchange,  would  the  master  be  bound  to  give  the 
whole  amount  of  the  *bill,  when  he  saw  that  the  consideration  r^offi 
extended  only  to  half  that  amount  ?]  The  master  could  not  receive  ^ 
evidence,  by  affidavit  or  otherwise,  of  that  which  might  have  been  pleaded. 

Tindal,  C.  J.  We  ought  not  to  assist  the  plaintiff  to  recover  damages 
to  which  he  is  not  equitably  entitled.     If  he  stands  upon  his  strict  rights 

(a)  In  Barber  t.  Btukhoute,  Peake»  N.  P.  C.  91,  it  was  held  by  Lord  Kenjon,  that  in  an 
action  on  a  bill  of  exchange,  between  the  immediate  parties,  where  for  a  part  of  the  som 
expressed  in  the  bill  to  be  payable  there  was  originally  no  consideration,  the  joiy  miglit 
apportion  the  damages,  although  money  had  been  paid  into  court  upon  the  count  on  the 
bill.    And  see  WilUs  v.  Freeman,  12  East,  656. 

(b)  Vide,  rule  H.  T.  4  W.  4.  And  see  Shirley  v.  Jaeob$,  1  New  Cases,  88;  i>*wrf  ▼ 
Boucher,  7  Carr.  Sl  P.  1,  (32  E.  C.  L.  R,  418.) 
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there  must  be  a  new  trial,  with  leave  for  the  defendant  Lewis  to  amend  his 
plea.(a)     The  rule  should  be  absolute  for  entering  a  verdict  for  the  plain- 
tiff on  the  special  plea,  damages  1/.  lbs. 
The  plaintiff's  counsel  assenting  to  this  arrangement, 

Rule  absolute  accordingly,  (b) 

(a)  The  amendment  would,  probably,  have  been  by  pleading  non  acceptavit.  It  is  con- 
ceived that  there  could  have  been  no  special  answer  by  way  of  plea  to  part  of  the  first 
count,  in  respect  of  part  of  the  consideration  of  the  bilL 

(6)  And  see  Kilmer  v.  Bailey,  Lewis,  and  Potter,  7  Dowl.  P.  C.  803. 
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Where  in  a  memorandum  of  charter,  it  is  agreed  that  the  ship  shall  proceed  to  Quebec, 
and  there  load  from  the  factors  of  the  freighter,  a  full  cargo,  not  exceeding  what  the  ehip 
can  reaMnably  stow,  the  words  in  italics  are  merely  a  qualification  upon  the  ship-owner's 
engagement  to  carry  a  full  cargo,  and  not  a  substantive  engagement  on  his  part  to 
stow  the  cargo  in  a  reasonable  manner. 

Upon  an  issue  whether  a  cargo  (loaded  on  deck)  is  improperly  loaded,  A.,  a  witness 
called  on  the  part  of  the  plaintiff,  to  prove  that  the  practice  of  stowing  part  of  the  cargo 
upon  deck  is  dangerous,  states,  in  answer  to  a  question  put  to  him  on  cross-examinar 
tion,  that  it  is  usual  for  ships  in  the  particular  trade  to  carry  deck-cargoes.  A.  may 
be  asked,  upon  re-examination,  whether  it  is  not  usual  for  the  ship-owner  to  pay  for 
deck-cargo  washed  or  thrown  overboard. 

Upon  an  issue  whether  a  deck-cargo  was  loaded  at  the  request  and  by  the  order  and 
direction  of  the  freighter,  proof  that  the  superintendent  of  the  freighter's  warehouse, 
who  delivered  out  the  goods  for  shipping,  was  aware  of  and  approved  of  the  stowage 
of  the  cargo,  does  not  support  the  affirmative  of  the  issue. 

A  direction  to  a  jury  that  prima  facie  the  deck  was  not  the  proper  place  for  stowing  any 
part  of  the  cargo,  and  that  if  it  increased  the  danger  of  the  ship,  or  of  that  part  of  the 
cargo,  it  is  aji  improper  stowage,  was  held  to  be  correct,  though  it  appeared  that  it 
had  been  usual  to  load  deck-cargoes  in  the  particular  trade,  but  it  also  appeared  to  be 
usnal  for  the  ship-owner  to  bear  the  loss  of  deck-cargo  washed  or  thrown  overboard. 

Where  a  declaration  contains  two  inconsistent  counts,  and  the  defendant  pays  money 
into  conri  upon  the  second  count,  which  the  plaintiff  accepts,  the  defendant  cannot 
read  the  second  count  and  the  proceedings  thereon  to  the  jury,  as  conclusive,  or  as 
any  evidence  to  negative  an  allegation  in  the  first  count. 

Assu&fPsiT.  The  first  count  of  the  declaration  stated,  that  on  the  6th  of 
August,  1835,  by  a  certain  charter-party  of  affreightment  (a)  between  the 
defendant,  therein  described  as  owner  of  the  ship  or  vessel  called  the  Chris- 
topher, whereof  one  G.  Kay  was  master,  tlien  lying  at  London,  of  the  one 
part,  and  the  plaintiffs,  therein  described  as  of  London,  merchants,  of  the 
other  part,  it  was,  amongst  other  things,  agreed  that  the  said  ship  or  vessel 
should,  with  all  convenient  speed,  sail  and  proceed  to  Quebec,  or  so  near 
toQQi  thereunto  as  she  *might  safely  get,  and  there  load  from  the  factors  of 
^  the  plaintiffs  a  full  and  complete  cargo  of  pine  timber  and  deals, 
with  staves  for  broken  stowage  only,  (the  quantity  of  pine  timber  not  to  be 
less  than  half  the  cargo,  the  freighters  to  have  the  option  of  shipping  forty 
loads  of  hard  wood,)  not  exceeding  what  she  could  reasonably  slow  and 
carry  over  above  her  tackle,  apparel,  provisions,  and  furniture ;  and  being 
so  loaded  should  therewith  proceed  to  London,  or  so  near  thereunto  as  she 
might  safely  get,  and  deliver  the  same  on  being  paid  freight  at  the  rate  and 
in  the  manner  in  the  said  charter-party  particularly  specified ;  the  act  of 
God,  the  king's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  only  excepted  ;  as  by  the  said  charter- 
party,  reference  being  thereunto  had,  would  fully  appear.  (Mutual  promisf» 
and  averment  of  general  performance.) 

(«)  A  charter-party  heing  an  instrument  under  seal,  an  instrument  in  the  nature  of  a 
charter-|)arty,  not  under  seal,  is  usually  termed  ''a  memorandum  of  charter.** 

SB 
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First  breach,  that  although  the  said  ship  or  vessel  did  sail  and  proceed  to 
Quebec,  and  it  then  became  and  was  the  duty  of  the  defendant,  in  puiso- 
ance  of  the  said  charter-party,  to  load  in  and  on  board  the  said  ^p  or 
vessel  a  full  and  complete  cargo,  not  exceeding  what  the  said  ship  or  vessel 
could  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture,  and  to  load  such  cargo  in  a  good  and  sufficient,  pro- 
per and  careful  manner,  and  to  take  due  care  of  the  same,  and  tberewiUi  to 
proceed  to  London,  or  so  near  thereunto  as  the  said  ship  or  vessel  might 
safely  get,  according  to  the  tenor  and  effect  of  the  said  charter-party;  yet 
the  defendant,  not  regarding  the  said  charter-party,  or  her  promise  in  that 
behalf,  did  not  nor  would,  after  such  arrival  of  the  said  ship  or  vessel  at 
Quebec  as  aforesaid,  load  in  and  on  board  the  said  ship  or  vessel  a  full  and 
complete  cargo,  not  exceeding  what  she  could  reasonably  stow  and  cany 
over  and  above,  *&c.,  but,  on  the  contrary  thereof,  then  loaded  in  r^oin 
and  on  board  the  said  ship  or  vessel  a  cargo  much  exceeding  what  ■- 
the  said  ship  or  vessel  could  reasonably  stow  and  carry,  over  and  above,  &c. 

Second  breach,  that  the  defendant  further  disregarding,  &c.,  after  the 
arrival  of  the  said  ship  or  vessel  at  Quebec,  as  aforesaid,  loaded  the  said 
cargo,  which  had  then  been  received  from  the  factors  of  the  plaintiff,  in  a 
baa,  insufficient,  improper,  and  careless  manner,  in  this  to  wit,  that  the  de- 
fendant loaded  a  part  of  the  said  cargo,  to  wit,  twenty-six  pieces  of  timber, 
of  the  value  of  50/.,  respectively  parcel  of  the  said  cai^o,  in  and  on  board 
the  said  ship  or  vessel ;  whereby  the  said  part  of  the  said  cargo  became 
and  was  exposed  to  great  and  unnecessary  risk  and  peril,  and  the  plaintifi 
were  deprived  of  the  power  of  causing  an  insurance  to  be  effected  against 
the  perils  of  the  sea  in  respect  of  the  said  part  of  the  said  cargo  so  loaded 
in  and  on  board  the  said  deck  of  the  said  ship  or  vessel  as  aforesaid. 

Third  breach,  that  the  defendant  further  disregarding,  &c.,  did  not  take 
due  and  proper  care  of  the  said  cargo  which  the  defendant,  after  .the  arrival 
of  the  said  ship  or  vessel  at  Quebec  as  aforesaid,  had  loaded  from  the  fac- 
tors of  the  plaintiffs  in  and  on  board  the  said  ship  or  vessel ;  but  on  die 
contrary  thereof,  took  such  little  and  bad  care  of  the  same,  that  by  and 
through  the  mere  default  of  the  defendant,  a  large  part  of  the  said  cargo, 
of  the  value  of  50/.,  was  thrown-  overboard,  and  became  and  was  wholly 
lost  to  the  plaintiffs. 

By  reason  of  which  several  premises  the  plaintiffs  have  not  only  lost  and 
been  deprived  of  a  large  part  of  their  said  cifirgo,  of  the  value  of  100/.,  but 
have  also  lost  and  been  deprived  of  divers  sreat  gains  and  profits  which 
they  might  and  would  otherwise  have  gained  and  received  by  the  use  of 
the  said  part  of  the  said  cargo,  which  became  and  was  so  lost  as  aforesaid. 

*The  second  count  stated  that  the  plaintiffs,  before  and  at  the  time  r^ou 
of  the  happening  of  the  damages  and  losses  in  that  count  mentioned,  *• 
were  the  owners  of  certain  merchandise,  to  wit,  twenty-six  pieces  of  timber, 
then  being  in  and  on  board  a  certain  ship  or  vessel  of  the  defendant,  and  laden 
and  placed  on  the  deck  thereof,  to  be  carried  and  conveyed  therein  on  freight 
payable  to  the  defendant  on  that  behalf,  for  a  certain  voyace  whereon  the 
said  ship  or  vessel  w^as  then  proceeding,  to  wit,  from  Quebec  to  LoodoD ; 
that  before  and  at  the  time  of  the  loading  of  the  last-mentioned  pieces  of 
timber  in  and  on  boartl  of  the  ship  or  vessel,  there  had  been  and  was  a  cer- 
tain ancient  and  laudable  custom  used  and  approved  of,  touching  and  c6n* 
ceming  the  loading  of  timber  in  and  on  board  ships  and  vessels  trading  be- 
tween Quebec  aforesaid  and  London  aforesaid,  and  employed  in  canyinj 
dmoer  from  Quebec  to  London  aforesaid,  that  is  to  say,  that  the  owners  oi 
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9UC  ships  or  yessels  hare  had,  and  have  been  used  and  accustomed  to  haye 
and  of  right  have  had,  and  still  of  ri^t  ought  to  have,  for  themselves  and 
their  servants,  the  liberty  and  privilege  of  loading  and  placing  on  the  deck 
of  such  ships  or  vessels  a  reasonable  part  of  such  timber  as  they  from  time 
to  time  respectively  are  employed  to  bring  fix>m  Quebec  to  London  aforesaid ; 
that  the  said  ship  or  vessel  in  that  count  first  mentioned,  at  the  time  of  the 
happening  of  the  damages  and  losses  in  that  count  mentioned,  was  a  ship  or 
vessel  trading  between  Quebec  aforesaid  and  London  aforesaid,  and  employ- 
ed in  carrying  timber  from  Quebec  aforesaid  to  London  aforesaid,  and  that 
the  twenty-six  pieces  of  timber  so  laden  and  placed  on  th^  deck  of  the  said 
ship  or  vessel,  then  were  a  reasonable  part  in  that  behalf  of  the  timber 
which  the  ddendant  was  then  employed  to  carry  in  that  voyage  by  the  sai<l 
riiip  or  vessel  from  Quebec  aforesaid  to  London  aforesaid ;  and  the  said 
*21 21  *^^i^^y'^^  pieces  of  timber  were  laden  by  the  diefendant  on  the  deck 
-I  of  the  said  ship  or  vessel  in  pursuance  of,  and  according  to,  the  said 
custom ;  that  whilst  the  last-mentioned  ship  or  vessel  was  sailing  and  pro- 
ceeding on  her  last-mentioned  voyage  with  the  last-mentioned  merchandise 
on  board,  to  wit,  1st  December  in  the  year  aforesaid,  by  stonns,  winds,  and 
tempestuous  weather,  in  order  to  preserve  the  said  ship  or  vessel,  it  be- 
came expedient  and  necessary  to  throw  and  cast  overboard  the  said  last- 
mentioned  merchandise,  so  being  the  property  of  the  plaintiffs,  of  great 
value,  to  wit,  of  the  value  of  1002. ;  and  tlie  same  were  then  accordmdy 
cast  and  thrown  overboard,  and  became  and  were  wholly  lost  to  the  plam- 
tifis:  and  the  said  ship  or  vessel  was,  by  means  of  the  premises  then  saved 
and  preserved,  and  afterwards,  to  wit  on  the  31st  of  December  in  the  year 
aforesaid,  arrived  safely  at  London  aforesaid,  of  all  which  last-mentioned 
premises,  the  defendant  afterwards,  to  wit  on  die  day  and  ^ear  last  afore- 
said, had  notice ;  and  then,  in  consideration  of  the  last-mentioned  premises, 
promised  the  plaintiffs  to  pay  them  so  much  money  as  the  defendant  as 
owner  of  the  said  last-mentioned  ship  or  vessel,  and  interested  in  the  said 
freight,  was  liable  to  contribute  to  the  said  losses  and  damages  in  a  general 
average,  on  request :  averment :  that  the  defendant,  as  sudb  owner  of  the 
last-mentioned  ship  or  vessel,  and  so  interested  in  the  said  freight,  was  liable 
to  pay  and  contribute  to  the  said  losses  and  damages  in  a  general  average,  a 
targe  sum  of  money,  to  wit  20/. ;  whereof  the  defendant  afterwards  to  wit 
on  the  day  and  y  t^*  last  aforesaid  had  notice ;  yet  the  defendant  had  disre- 
garded her  last-mentioned  promise,  and  had  not  paid  the  last-mentioned  sum 
of  money  or  any  part  thereof. 

Third  count,  upon  an  account  stated. 

Pleas :  First,  to  the  whole  declamtion,  non  assumpsit, 
•oi  qi       ^Secondly,  to  the  first  breach,  that  the  defendant  did  not  load  in 
^  or  on  board  the  said  ship  or  vessel  a  cargo  exceeding  what  the  said 
ship  or  vessel  could  reasonably  stow  and  carry,  over  and  above,  &c.  modo 
dformd ;  concluding  to  the  country. 

Thirdly,  to  the  first  breach,  that  the  said  cargo  so  loaded  in  and  on  board 
the  said  ship  or  vessel,  was  so  loaded  by  the  defendant  at  the  request  and  by 
fte  direction,  of  the  plaintiffs.     Verification. 

Fourthly,  to  the  second  breach,  that  the  defendant  did  not  load  the  said 
cargo,  in  a  bad,  insufficient,  improper,  or  careless  manner,  in  modo  dJbrmA  ; 
concluding  to  ttje  country. 

Fifthly,  to  the  second  breach,  that  the  defendant  loaded  the  said  cargo  in 
(Banner  and  form  as  in  the  second  breach  was  mentioned,  at  the  request  and 
by  the  order  and  direction  of  the  plaintiffs.    Verification. 
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Sixthly,  to  the  third  breach,  that  the  defendant  did  take  due  and  proper 
care  of  the  said  cargo ;  and  that  the  same  was  not,  nor  was  any  part  thereof 
through  the  default  of  the  defendant,  lost  to  the  plaintifls  modo  etjbrmi; 
concluding  to  the  country. 

Seventhly,  to  the  third  breach,  that  the  said  part  of  the  said  cargo  whid 
was  so  thrown  overboard  as  in  the  third  breach  mentioned,  was  necessariij 
and  unavoidably  so  thrown  overboard,  owing  to  the  dangers  and  accidents 
of  the  sea  and  navigation,  and  to  stormy  and  tempestuous  weather,  and  for 
the  preservation  of  the  said  ship  or  vessel,  and  the  residue  of  the  cargo, 
foUhout  tfdsy  that  the  same  was  thrown  overboard,  by  or  through  the  defiaudt 
of  the  defendants,  modo  etjbrmd  ;  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  first,  second,  fourth,  sixth,  and  seventh 
pleas,  and  replied  de  injuria  to  the  thiid  and  fifth ;  on  which  issue  was 
joined.  The  eighth  plea  traversed  the  custom  alleged  in  the  second  count, 
*and  the  ninth  plea  the  loading  in  pursuance  of  such  custom.  These  r^aii 
pleas,  together  with  the  first  plea  (so  far  as  related  to  the  second  ^ 
county  and  the  eleventh  plea  to  the  second  and  third  counts,  were  subse- 
quently withdrawn,  and  in  lieu  thereof  the  sum  of  29/.  6s.  Qd,  was  paid  into 
court  m  respect  of  the  causes  of  action  on  the  second  count  mentioned ;  and 
the  sum  so  paid  in  was  taken  out  of  court  by  the  plaintiffs. 

Tenthly,  to  the  second  count,  the  defendant  traversed  the  hability  to  con- 
tribute in  general  average  in  respect  of  loss  or  damage  on  timber  laden  on 
deck  and  cast  overboard  as  in  that  count  mentioned. 

The  plaintiffs  demurred  specially  to  the  tenth  plea,  and  on  which  demurrer 
judgment  was  given  for  the  plamtiffs  in  Michaelmas  term,  1837.  (a) 

At  the  trial  before  Gurney,  B.,  at  the  sittings  in  London  after  Michaelmas 
term,  1838,  the  following  facts  appeared : 

On  the  3d  of  October,  1835,  the  Christopher  arrived  at  Quebec  in  ballast. 
The  timber  for  the  Christopher's  cargo  was  brought  to  the  vessel  in  rafts 
from  ponds  above  the  city  belonging  to  Price,  one  of  the  plaintiffs.  When 
the  hold  was  full,  the  captain  applied  to  the  superintendent  of  the  ponds  for 
timber  for  a  deck  cargo,  which  was  supplied  accordmgly  by  the  superintend- 
ent. There  was  no  distinct  evidence  that  Price  was  aware  that  it  had  been 
80  supplied. 

On  the  9th  of  November,  the  Christopher  sailed  firom  Quebec ;  an  ex- 
tremely heavy  gale  coming  on  upon  the  21st  of  November,  the  vessel  be- 
came disabled,  and  the  pnncipal  part  of  the  deck-cai^  and  some  staves 
from  the  hold  were  thrown  overboard. 

That  plaintiffs'  witnesses  stated  that  deck-Ksargoes  impeded  navigation  in 
the  stormy  weather  usual  in  the  •fall  of  the  year ;  and  that  a  deck*  rtois 
cargo  could  be  insured  only  at  a  treble  premium,  (6)  and  that  many  ^ 
mutual  insurance  clubs  did  not  admit  of  deck-cargoes. 

The  witnesses  having,  on  cross-examination,  stated  that  it  was  usual,  both 
on  spring  and  fiill  voyages,  to  load  timber  on  the  deck,  they  were  asked,  on 
re-examination,  whether  deck-cargoes  shipped  on  fell  voyages  were  at  the 
risk  of  ship-owner  or  of  the  merchant. 

This  course  of  examination  was  objected  to  on  the  part  of  the  defendant, 
on  the  ground  that  each  case  must  depend  upon  the  terms  of  the  paiticulaf 
contract,  and  that  the  inquiry  into  which  ihe  plaintiffs  purposed  to  enter 
was  irrelevant.     The  objection  was  overruled,  and  the  witnesses  stated 

(a)  Gou.</ V.  Olivfr,  4  New  Cac-s.  134,  (33  E.  C.  L.  R.  301,)  6  Scott,  445. 

(b)  Thi.^  difference  would  arise  from  the  insecurity  of  the  deckH^argo  itself,  BOlfiw* 
the  insecurity  which  it  occasioned  lo  the  ship. 
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that  in  the  absence  of  a  stipulation,  sometimes  introduced  into  charter-par- 
ties for  a  full  cargo  "  in  and  over  cdlj*^  the  ship-owner  always  pays  for  deck- 
cargo  thrown  or  washed  overboard. 

The  defendant's  witnesses  stated,  that  the  timber  shipped  on  the  deck  of 
the  Christopher  was  a  moderate  deck-cargo ;  and  that  such  a  cai^  rather  as- 
sisted than  obstructed  navigation,  and  made  a  vessel  safe  and  more  sea-kindly« 

The  defendant's  counsel  then  proposed  to  read  the  second  count  of  the 
declaration  and  the  subsequent  pleadings,  as  an  admission  on  the  record, 
that  the  cargo  had  been  properly  stowed.  This  the  learned  Judge  held  to 
be  inadmissible ;  but  gave  tiie  defendant  leave  to  move  to  enter  a  nonsuit, 
if  the  court  should  consider  the  evidence  admissible  and  conclusive. 

The  learned  judge  told  the  jury  that  it  was  for  them  to  say,  whether  the 

stowage  was  such  as  to  increase  the  perils  of  the  navigation ;  that  if  it 

increased  the  dan^r  to  the  ship,  or  the  danger  to  that  part  of  the  cargo,  it 

*2161   *^^  ^^  miproper  stowage,  because  it  tended  to  the  injury  of  the 

J   shipper  of  the  goods. 

His  lordship  also  stated  that  no  direct  communication  with  Price  on  the 
subject  of  a  deck-cargo  had  been  shown ;  but  that  there  was  direct  evidence 
that  the  captain,  after  coming  on  shore  on  some  supposed  message,  had 
gone  to  the  pond  and  made  an  application  to  the  supenntendent  for  a  deck- 
cargo,  and  that  the  superintendent  had  made  more  than  one  dehvery  to  him 
of  timber  for  a  deck-cargo ;  that  the  superintendent  afterwards  came  on 
board  and  approved  of  the  mode  in  which  the  deck-cargo  had  been  stowed, 
and  that  the  jury  were  to  say  whether  Price  had  knowledge  of  there  being 
a  deck-cargo,  and,  if  not,  whether  the  superintendent  who  had  delivered 
the  cargo,  was  so  situated  with  respect  to  Price,  as  that  his  knowled^  and 
approbation  should  be  considered  as  the  knowledge  and  approbation  of 
Price.  The  attention  of  the  jury  was  not  called  to  the  first  breach ;  nor  was 
any  observation  addressed  to  them  with  respect  to  the  allegation  of  special 
dainage  in  not  being  able  to  effect  an  insurance. 

llie  juTy  found  a  verdict  for  the  plaintiffs, — ^that  the  cargo  .was  insuffi- 
ciendy  stowed,  and  that  it  was  not  with  the  knowledge  of  the  plaintifis. 
Damages,  10/.  9^.  9d. 

In  Hilary  term,  1839,  Atcherley^  Serjt.,  obtained  a  rule  calling  upon  the 
plaintifis  to  show  cause  why  the  verdict  found  for  them  on  the  second, 
fourth,  sixth,  and  seventh  issues  should  not  be  set  aside,  and  instead  thereof 
a  verdict  entered  for  the  defendant  on  those  issues,  or  why  a  new  trial 
should  not  be  had  between  the  parties,  or  why  the  entry  of  final  judgment 
on  the  said  verdict  should  not  be  stayed. 

The  grounds  upon  which  the  motion  was  made,  as  to  entering  a  verdict 
for  the  defendant,  or  for  a  new  trial,  were — that  evidence  of  payment  by 
ship-owners  of  the  value  of  deck-cargoes  thrown  or  washed  overboard  haa 
•2171  ^®P"  improperly  admitted — ^that  the  learned  judge  •had  improperly 
J  retused  to  allow  the  secpnd  count  and  the  plea  and  replication 
thereto  to  be  read  in  evidence,  to  show  that  the  plaintiffs  had  admitted  the 
custom  of  loading  deck-cargoes,  by  receiving  general  average  calculated  in 
respect  of  timber  so  loaded ;  tiiat  the  learned  iudge  had  misdirected  the 
jury,  in  telling  them  that  whatever  the  usage  had  been,  yet  if  deck-loading 
mcreased  the  danger  of  the  navigation,  the  practice  was  improper,  and  in 
not  telling  them  that  the  knowledge  and  assent  of  the  superintendent  of  the 
ponds  was  the  knowledge  and  assent  of  the  plaintiffs,  whose  agent  he  was 
in  the  transaction.  The  cases  of  Ross  v.  ThwaUes^  1  Park  Insurance,  26  • 
BarkJtom  v.  Ripley^    1  Park  Insurance,  26;   Da  Costa  v.  EdtmindSy  4 
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Campb.  142;  Major  v.  W/dUj  7  Carr  &  P.  43,  (32  E.  C.  L.  R.  429;) 
and  Abbott  on  Shipping,  p.  355,  5th  ed.,  were  cited. 

The  grounds  of  the  latter  part  of  the  motion,  which  wait  to  anest  the 
judgment,  were,  that  of  the  breaches  assigned  in  the  first  count  the  first  two 
were  bad,  and  the  third  immaterial.  [Tindajl,  C.  J.  I  verv  much  doubt 
whether  the  objection  on  the  record  ought  not  to  have  been  taken  at  a  prior 
stage.     But  let  the  rule  go  upon  all  the  points.] 

£i  Easter  term  last,  Wildey  S.  G.,  showed  cause.  The  rule  is  not  coned 
in  form  Ja) 

*The  defendant  contoided  at  the  trial,  that  she  was  at  liberty  to   r^ojg 
use  the  second  count  of  the  declaration,  (to  which  count  an  entire  *- 
end  had  been  put  by  the  course  which  haid  been  taken  upon  the  pleadings 
to  that  count,)  as  a  statement  made  by 'the  pkuntifls  themselves,  that  there 
existed  a  laudable  custom,  that  the  owners  of  ships  employed  for  canying 
timber  from  Quebec  to  London,  have  had  the  hberty  and  privilege  of  load- 
ing and  placing  on  the  deck  of  such  ships  a  reasonable  part  of  such  timber. 
The  term  custom,  as  used  in  that  count,  could  only  mean  that  that  was  the 
usual  course  of  trade.  (6)    At  the  trial,  die  plaintiff  said  that  there  had  been 
no  custom,  but  a  bad  practice :  a  usage  to  drown  men  cannot  be  a  good 
custom.     The  defendant,  to  show  her  right  to  read  the  second  count  in 
proof  of  the  custom,  contended  that  there  was  no  difference  between  so 
doing  and  producing  a  record  between  the  same  parties  in  another  action ; 
the  defendant  having  asked  the  plaintiffs'  witness,  whether  it  was  usual  to 
stow  timber  on  the  deck,  would  prima  fade  be  taken  to  mean  whether  fliat 
was  the  ordinary  course,  in  which  case  the  risk  would  fell  upon  the  diipper 
of  the  goods ;  but  it  was  not  usual  for  the  shipper  to  take  that  risk,  if  the 
practice  was  for  the  ship-owner  to  indemnify  him  against  a  loss  resulting 
from  timber  so  stowed,  being  washed  or  thrown  overboaid :  the  answer 
therefore  to  the  question  put  to  the  witness  on  cross-examination  by  the  de- 
fendant's counsel  would  have  led  to  a  false  inference,  if  the  plaintiff  had  not 
been  allowed,  upon  re-examination,  to  inquire  at  whose  risk  such  deck- 
cargoes  were  carried.     The  question  put  upon  cross-examination  was  pot 
witiiout  reference  to  express  stipulations  in  charter-^parties,  •and,   r^oig 
therefore,  the  plaintiffs  had  a  right,  and  were  bound  to  put  their  ^ 
question  as  to  the  party  b^  whom  the  risk  was  to  be  borne,  in  the  same 
0^eral  terms.     The  plaintiffs'  counsel  had  a  right  to  ask  who  has  bone  a 
loss,  if  any  has  occurred,  where  there  has  been  no  stipulation,  without  pro- 
ducing any  charter-parties,  as  it  would  have  been  useless  to  produce  cha^ 
ter-parties  which  did  not  contain  any  stipulation  with  respect  to  such  losses. 
The  preamble  of  2  &  3  Vict.  c.  44,  recites  that  "  great  loss  of  life  and 
severe  sufferings  have  been  occasioned  amongst  the  crews  of  ships  and  ves- 
jels  laden  with  timber  from  British  ports  in  North  America,  firom  the  practice 

(a)  The  rule  as  to  setting  aside  the  verdict  upon  the  second,  fourth,  sixth,  and  seventh 
issues  appears  to  be  correct :  those  issues  did  not  relate,  as  it  may  possibly  have  been 
supposed,  to  the  second,  fourth,  sixth,  and  seventh  pleat.  By  the  course  of  the  pie adin«rs, 
these  numbers  relate  to  the  issues  joined  by  the  plaintiff  upon  the  second  and  sixth 
pleas,  and  by  those  joined  by  the  defendant  upon  the  replications  to  the  third  and  fifth 
pleas.  But,  as  the  verdict  was  entered,  that  part  of  the  rule  which  went  to  an  arrest  of 
judgment,  should  have  been  to  stay  judgment  upon  the  verdict  generally,  and  not  apo^ 
the  taid  verdict,  i.  e,  the  verdict  upon  the  four  issues  mentioned  in  the  previous  part 
of  the  rule. 

(6)  The  custom  is  pleaded  as  ancient,  not  as  immrmtirial.  It  could  hardly  be  meant  tf 
a  custom  in  the  sirici  legal  sense ;  otherwise,  upon  a  plea  traversing  the  custom,  th« 
defendant  might  have  proved  that  Quebec  had  been  founded  in  the  seventeenth  centuryi 
and  had  begun  to  trade  with  London  in  the  eighteenth. 
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of  having  a  portion  of  the  cargo  of  such  ship  stowed  on  or  above  deck."    It 
was  contended,  upon  moving  the  rule,  that  the  issue  being,  whether  the 
cargo  was  properly  loaded,  it  was  irrelevant  to  inquire  at  whose  risk  it  was 
loaded ;  but  there  can  be  no  doubt  that  the  question  was  relevant  to  thai 
issue,  with  reference  to  the  course  of  inquiry  pursued  by  the  defendant  upon 
cross-examination.     Then  it  is  objected  that  the  learned  Judge  misdirected 
the  jui)  with  reference  to  the  relation  between  the  superintendent  and  Price ; 
bat  it  was  expressly  left  to  them  to  consider,  whether  the  superintendent  was 
so  situated  with  respect  to  Price,  (being  the  person  emjAoyed  by  Price  to 
deliver  the  timber,)  as  that  his  knowledge  and  approbation  were  to  be  con- 
sidered as  the  knowledge  and  approbation  of  Price.    There  was  no  evidence 
that  the  superintendent  had  any  authority  to  consent  to  the  mode  of  loading ; 
no  evidence  from  which  it  could  be  inferred  that  he  was  an  agent.     This 
part  of  the  case,  therefore,  was  left  to  the  jury  too  favourably  for  the  defend- 
ant.    Then  the  defendant  complains  that  the  learned  judge  told  the  jury 
that  the  question  for  them  to  consider  was,  whether  this  was  a  proper  mode 
of  stowing,  and  that  whatever  the  usage  had  been,  deck-loading  was  im- 
•2201   P'^P^'*>  ^  *^  danger  to  the  ship,  or  to  that  part  of  the  cargo,  *wa5 
J   increased  by  that  mode  of  stowage.     But  the  learned  judge  present- 
ed this  part  of  the  case  to  the  jury  in  a  mode  favourable  to  the  defendant,  as 
he  spoke  of  the  custom  which  had  prevailed^  without  adverting  to  the  evi- 
dence of  payment  for  losses  of  deck-cargoes  by  the  ship-owner :  he  there- 
fore gave  the  defendant  the  benefit  of  an  unqiudified  custom.     Then  the 
defendant  is  mortified  at  having  lost  the  benefit  of  concluding  the  plaintiffs 
by  reading  the  second  count ;  but  it  is  clear  that  one  count  or  one  plea  in  a 
nisi  prius  record  cannot  be  used  to  answer  another  plea :  Harington  v.  MaC" 
nrnrisy  5  Taunt.  228 ;  Firmin  v.  Crucifix,  5  Carr.  &  P.  98,  (24  E.  C.  L. 
R.  230 ;)  Montgtymery  v.  Bichardson,  5  Carr.  &  P.  247,  (E.  C.  L.  R.  302.) 
As  to  die  case  of  Da  Costa  v.  EdmundSj  4  Campb.  142,  the  carboys  of 
vitriol  were  loaded  on  deck  for  a  special  reason,  being  a  highly  inflammable 
substance,  (a)     The  learned  jud^e  was  substantially  right  in  leaving  it  to 
the  jury,  that  if  the  stowage  of  timber  on  the  deck  increases  the  danger  of 
the  ship,  or  increases  the  danger  to  that  part  of  the  cargo,  in  either  case  it  is 
an  improper  stowage,  because  it  tends  to  the  injury  of  the  shipper  of  the 
goods.    Increasing  the  danger  to  the  ship  includes  an  increase  of  the  danger 
of  the  loss  of  life.     The  plaintiffs  are  content  to  stand  or  fall  on  the  laws 
laid  down  by  the  learned  judge,  that  if  the  mode  of  stowing  increased  the 
danger,  it  was  an  improper  and  an  illegal  mode.     The  circumstance  of  the 
ship-owners  paying  for  timber  washed  or  thrown  overboard,  is  conclusive 
•2211  ^  show  that,  *in  their  opinion,  this  mode  of  stowing  was  improper 
J   and  illegal. 
In  arrest  of  judgn^nt  it  has  been  suggested  that  the  first  breach  assigned 
amounts  to  no  breach  of  the  defendant's  contract,  namely,  of  that  part  of  the 
contract  which  states  the  obligations  of  a  ship-owner ;  but  it  is  a  mutual 
promise  or  agreement  between  the  two  parties;  the  stipulation  that  the 
owner  ^all  receive  on  board  a  full  and  complete  cargo,  not  exceeding  what 
the  ship  can  conveniently  stow  and  carry,  if  it  throws  an  obligation  upon 

(a)  It  is  stated  in  the  report  that  the  vitriol  «  caught  fire."  That  the  escape  of  a  large 
qnaotity  of  oil  of  vitriol,  t.  e  impure  sulphuric  acid  (the  substance  usually  packed  in  car- 
*»oy>)  should  be  destructive  to  ship  and  cargo,  is  very  inielligible,  but,  from  its  intense 
<)zyKenation,  it  appears  less  capable  of  combustion  than  the  sea  itself.  Other  substances 
called  «  vitriol,"  as  sulphate  of  zinc,  (white  vitriol,)  sulphate  of  iron,  (green  vitriol,) 
wlphate  of  copper,  (blue  vitriol,)  are  not  packed  in  carboys,  and  are  neither  inflammable 
^    dangerous. 
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one  party  more  than  the  other,  it  is  upon  the  defendant.  Her  ship  being  so 
loaded,  is  to  proceed  to  London,  &c. ;  nothing  is  to  be  done  on  the  part  of 
the  shippers.  [Tindal,  C.  J.,  referred  to  MarzetH  v.  WiUiamSj  1  Bam.  &  Ad 
415.] 

Jvightmanj  on  the  same  side.  There  is  no  inconsistency,  as  has  been 
supposed,  between  the  two  counts.  In  the  first  count  the  plaintifls  declare 
for  the  entire  loss;  in  the  second  count  they  say  that  they  are  at  least  en- 
titled to  recover  for  part.  J^Bosanquet,  J.  The  objection  on  the  part  of  the 
defendant  is,  that^e  plaintiffs  have  taken  the  money  out  of  court.  Tikdal, 
C.  J.  You  never  could  expect  to  recover  upon  two  inconsistent  counts. 
BosANQUET,  J.  Can  you  recover  on  both  ?]^  At  all  events  this  was  no  evi- 
dence for  the  jury ;  nothing  is  before  them  but  the  issue,  as  was  observed  in 
Edmunds  v.  Uroves^  2  M.  &  W.  642.  Suppose  judgment  had  been  suffered 
in  this  case  by  default,  the  objection  would  have  been  equally  good ;  Har- 
rington V.  Macmorrisy  5  Taunt.  228.  If  the  pleadings  are  not  before  the 
jury,  but  only  the  issue,  it  is  absurd  to  say  that  the  pleadings  can  be  brought 
before  them ;  Firmin  v.  Crucj/fe,  5  Carr.  &  P.  98,  (24  E.  C.  L.  R.  230;) 
Montgomery  v.  Richardson,  5  Carr.  &  P.  246,  (24  E.  C.  L.  R.  302.) 

*In  Conyfoot  v.  Fowke,  6  M.  &  W.  358,  it  was  held,  that  the  misre-  rtooa 
presentation  of  the  house  agent  as  to  the  character  of  the  house,  did  not  ^ 
bind  his  principal.  [Erskine,  J.  That  was  a  mere  question  of  fraud.]  As  to 
the  second  count,  if  the  plaintiffs  were  not  entitled  to  enforce  their  claim  under 
the  first  count,  after  taking  the  money  out  of  court,  the  proper  mode  of  rais- 
ing the  objection  would  have  been,  to  apply  to  stay  proceedings  on  the  first 
count.  As  to  the  arrest  of  judgment  the  objection  is  higher,  if  it  can  be 
taken  at  all.  In  WiUiams  v.  Mostyn,  4  M.  &  W.  145,  it  was  held,  that  no 
action  can  be  maintained  against  the  sheriff  for  the  escape  of  a  prisoner 
in  custody  on  mesne  process,  unless  the  plaintiff  have  sustained  actual 
damage  or  delay  of  his  suit  thereby ;  but  it  is  otherwise  in  an  action  on 
contract. 

Atcherleyy  Seijt.,  in  support  of  the  rule.    As  to  the  improper  reception  of 
evidence,  the  great  contest  in  this  case  was,  whether  loading  of  the  deck- 
cargo  was  improper.     The  plaintiffs  called  witnesses  to  prove  that  a  deck- 
cargo  increased  the  risk.     Those  witnesses  admitted  that  a  practice  had 
prevailed  of  carrying  deck-cargoes,  and  they  admitted  that  they  themselves 
had  given  their  approbation  to  this  mode  of  stowage,  which  shows  the  prac- 
tice ;  and  it  was  contended,  that  it  also  showed  that  approbation  was  neces- 
sary.    The  witnesses  for  the  defendant  stated,  that  where  a  deck-cargo  was 
not  excessive,  (and  here  there  there  was  no  allegation  of  excess,)  it  made  a 
ship  more  sea-kindly.     Evidence  was  produced  to  show  that  when  there 
was  a  deck-cargo,  it  was  at  the  risk  of  the  ship-owners.     It  was  objected 
that  this  evidence  was  not  admissible,  because  it  was  not  ad  idemy  the  issue 
being,  whether  the  deck-cargo  was  rightly  loaded.     It  was  suggested  that 
the  evidence  went  to  negative  the  cargo's  being  properly  stowed.    The 
*risk  of  jettison  being  greater,  it  might  be  reasonably  agreed  that  the  r«223 
deck-cargo  should  be  at  the  risk  of  the  ship-owner,  and  there  might  *• 
be  a  special  contract  to  that  effect ;  or  if  there  was  none,  the  3iip-owner 
might  prefer  paying  such  a  sum  as  5/.  for  timber  which  had  been  washed 
•overboard,  to  suffering  his  vessel  to  be  detained,  or  even  to  engaging  in  a  law- 
suit.    [Tindal,  C.  J.    That  goes  rather  to  the  weight  of  the  evidence,  than 
to  its  admissibility.]     The  legal  liability  of  the  ship-owner  to  pay  for  losses 
upon  deck-cargoes,  must  depend  upon  the  contract  of  the  parties  in  eadi 
particular  case.     Proof  of  a  general  usage  would  be  admissible,  but  it  a 
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siibmittetl,  there  is  no  middle  ground  between  the  proof  of  general  usage 
and  the  proof  of  the  contract  of  the  parties  in  each  individual  case.  The 
plaintiffs,  therefore,  were  not  at  liberty  to  go  into  evidence  of  what  had  been 
done  in  particular  cases,  without  proving  3ie  charter-party  in  each  case  upon 
which  they  relied.  [Tindal,  C.  J.  The  inquiry' was  introduced  by  ques- 
tions put  on  the  part  of  the  defendant.]  In  Kmnes  v.  Kmghtly^  Skinner,  54, 
a  verdict  founded  upon  a  verbal  alteration  in  a  written  policy  of  insurance 
was  set  aside  by  the  court.  In  Ckavrdngham  v.  Fanblanquej  6  Carr.  &  P.  44, 
(25  £.  C.  L.  R.  274,)  it  was  ruled  bv  Parke,  J.,  that  a  usage  of  trade  must 
be  proved  by  instances^  and  not  by  the  opinion  of  witnesses ;  and  a  verdict 
in  ^ivour  of  the  usage  which  had  been  proved  by  the  opinion  of  witnesses 
only,  was  set  aside  by  the  court.  [Tindal,  C.  J.  Does  it  not  rather  come 
from  the  other  side  to  cross-examine  and  sift  the  evidence  by  which  the 
usage  has  been  proved  generally.]  Here,  the  question  to  which  the  evi- 
dence was  dirf'cted  was  a  question  of  fact,  and  the  question  at  issue  between 
the  parties  was  a  question  of  Uability.  [Coltman,  J.  What  was  the  use 
of  the  fact  that  cargoes  had  been  stowed  on  deck,  unless  it  appeared 
*224.1  *^h^^^^  ^^^  ^^  ^  usual  course,  and  whether  it  had  been  usual  for 
■I  the  ship-owner  to  pay  for  losses  upon  timber  so  stowed  ?  Bosan- 
QUET,  J.  The  defendant  says  it  is  usual  to  carry  timber  upon  deck.  The 
plaintiils  say  that  it  is  not  usual  so  to  carry  simplicUer.'^  The  2  &  3  Vict, 
c.  44,  takes  notice  of  the  existence  of  a  practice  of  havmg  a  portion  of  the 
carp  stowed  on  or  above  deck.  It  cannot,  therefore,  be  true  that  the 
plaintiffs  were  thereby  prevented  from  effecting  an  insurance. 

As  to  the  improper  rejection  of  evidence,  the  second  count  of  the  declara- 
tion states  the  existence  of  a  laudable  custom  to  load  and  place  on  the 
decks  of  vessels,  a  reasonable  part  of  the  timber  brought  ftom  Quebec  to 
London.  The  defendant  does  not  rest  her  right  to  have  this  count  submit- 
ted for  the  consideration  of  the  jury,  on  the  ground  that  it  is  contradictory 
to  the  allegations  in  the  first  count,  but  on  the  ground  that  a  payment  had 
been  made  on  the  second  count  which  the  plaintiffs  had  accepted.  It  is 
founded  on  the  conduct  of  the  plaintiffs  and  their  own  admission.  Suppos- 
ing such  a  payment  had  taken  place  in  the  plaintiffs'  counting-house,  it 
could  not  have  been  pretended  that  the  fact  of  payment,  and  the  terms  upon 
which  the  payment  had  been  made,  would  not  have  been  evidence  upon  a 
question  between  the  parties  arising  out  of  the  same  transaction.  Such  pay- 
ment and  acceptance  would  be  conclusive  upon  the  rights  of  the  parties. 
[BosANQUET,  J.  The  statement  of  the  custom  in  the  second  count  would  not 
he  conclusive  here,  because  the  plaintiffs  say,  in  the  same  breath,  that  they 
insist  upon  the  first  count.  Tindal,  C.  J.  The  declaration  tries  to  get  as 
much  out  of  the  defendant  as  it  can.]  Supposing  the  plaintiffs  not  to  be 
concluded  by  the  allegations  in  the  second  count,  followed  up  by  the  pay- 
ment and  acceptance  of  the  amount  claimed  under  that  count,  still  it  was 
*2251  ^^^^'^^^  ^^'^  ^^^  J^O^'  ^^  •admission  of  the  party  is  evidence, 
^  whether  made  before  or  during  the  trial.  The  admission  is  not 
the  worse  for  being  on  the  record. 

As  to  the  misdirection,  Price  was  resident  at  Quebec,  three  miles  from  the 
ponds.  He  had,  on  a  former  occasion,  ord?red  a  deck  cargo  to  be  put  on 
board  a  vessel  loaded  by  him.  Under  the  circumstances,  the  knowledge 
of  the  superintendent  was  the  knowledge  of  Price. 

What  adds  to  the  risk  is  not  necessarily  an  improper  mode  of  stowing^. 
In  Abbott  on  Shipping,  fifth  edition,  355,  it  is  said,  "  the  French  oromance, 
in  express  terms,  excludes  from  the  benefit  of  general  average,  goods  stowed 
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upon  the  deck  of  the  ship,  [Liy.  3.  tit.  8.  du  Jet.,  art.  13,]  (a)  and  the  same 
rule  prevails,  in  ^practice,  in  this  country.  Goods  so  stowed  maj,  ^^gg 
in  many  cases,  obstruct  the  management  of  a  vessel,  and,  excqd  in  ^ 
cases  where  usage  may  have  sanctioned  the  pracHcey  the  master  ou^t  not  to 
stow  them  there  without  the  consent  of  the  merchant."  In  Major  y.  WkUe^ 
7  Carr.  &  P.  43,  (32  E.  C.  L.  R.  428,)  it  was  held  by  Pakke,  B.,  that  if 
the  shipper  of  goods  is  vramed  as  to  the  way  in  which  they  will  be  stowed, 
his  consignee  cannot  maintain  any  action  for  damage  sustained  by  bad  stow- 
age :  here,  the  timber  was  shipped  by  the  superintendent  of  the  ponds,  who 
made  no  objection  to  the  mode  of  stowing. 

In  arrest  of  judgment  it  is  submitted,  that  the  first  breach  assigned  pro- 
ceeds upon  that  which  is  not  a  true  construction  of  the  contract  The 
words  "  not  exceeding  what  she  could  reasonably  stow  and  carry,"  create 
a  limitation  in  &vour  of  the  defendant  upon  her  liability  to  carry  a  full  and 
complete  cargo,  and  not  any  engagement  on  her  part 

Stepheuj  Serjt.,  on  the  same  side.  In  order  to  ascertain  whether  imprqier 
evidence  was  admitted  it  will  be  necessary  to  look  at  the  breach,  which 
charges  an  improper  loading  by  placing  the  timber  on  deck.  It  was  proved, 
that  not  more  timber  was  placed  on  the  deck  than  the  vessel  could  reason- 
ably carry  on  her  deck.  When  it  was  asked  at  whose  risk  the  deck-carp) 
was,  the  question  must  necessarily  be  understood  *as  referring  to  r^o^r 
particular  cases  in  which  an  accident  had  arisen.  The  questions,  ^ 
therefore,  put  on  the  part  of  the  plaintiffs,  were  not  co-extensive  with  those 
put  by  the  defendant.  [Tindal,  C.  J.  The  question  is  first  put  by  the  de- 
fendant. BosANQUET,  J.  You  did  not  ask  if  there  was  a  special  contxact] 
If  the  charter-parties  had  been  produced,  it  must  have  appeared  whether 
there  was  any  special  stipulation  or  not. 

The  learned  judge  misdirected  the  jury  in  telling  them  that  they  were  not 
to  consider  the  case  with  reference  to  the  custom  which  had  prevailed,  and 

(a)  That  article  runs  ihn^ : — **  Contribution  shall  not  be  demanded  towards  the  pay- 
ment for  goods  which  were  upon  the  deck,  which  are  thrown  overboard  or  damaged  bj 
jettison,  saving  to  the  owner  his  remedy  against  the  master;  and  they  shaU  contribate 
nevertheless  if  they  are  saved."  Valin  (vol.  ii.  203)  has  the  following  note  upon  this 
article : — ^•*This  can  only  happen  either  because  there  was  no  room  in  the  vessel  to  stow 
theae  goods  elsewhere,  or  by  the  negligence  of  the  master,  who  was  bound  to  stov 
them  properly;  in  either  case  it  is  his  ifault,  he  having  no  more  right  to  overload  his  ves- 
sel than  to  expose  the  goods  to  the  risk  of  falling  into  the  sea,  as  a  consequence  to  their 
bad  situation.  On  this  account  it  is  that  this  article  makes  him  responsible  for  the 
event  to  the  shipper  of  the  goods ;  and  the  forty-sixth  article  of  the  'Ordinance  of  Wis- 
burg/  makes  him  responsible  in  the  same  way  to  the  owner  in  the  event  of  overloading. 
This  double  liability  falls  on  the  owner  of  the  ship,  he  being  bound  by  the  acts  of  his 
captain  until  he  declares  that  he  abandons  the  ship  and  freight,  according  to  liv.  S,  art 
2,  tit.  8.  The  reason  why  this  article  refuses  compensation  for  goods  on  the  deck,  being 
damaged  or  thrown  overboard  is  that,  as  they  must  necessarily  embarrass  the  working 
of  the  ship,  the  presumption  is  that  they  were  thrown  overboard  before  any  absolute  ne- 
cessity of  so  doing,  and  merely  because  they  hindered  and  embarrassed  the  working  of 
the  ship.  If,  however,  notwithstanding  this,  the  master  do  not  choose  to  throw  them  over- 
board, and  they  are  damaged  by  the  throwing  dverboard  of  the  other  goods,  it  follows, 
on  the  same  principle,  that  the  payment  of  the  damage  cannot  form  part  of  the  mass  o{ 
losses  to  be  included  in  the  general  average,  inasmuch  as  payment  for  the  loss  of  a  put 
cannot  be  demanded  under  circumstances  in  which  there  would  be  no  right  to  compen- 
sation for  a  total  loss.'* 

Bo  the  Code  de  Commerce,  No.  421,  directs  that  goods  loaded  upon  the  deck  shall 
eon  tribute  to  general  average  if  they  are  saved,  but  shall  not  give  their  owner  a  right  to 
contribution  if  they  are  thrown  overboard,  or  if  they  are  damaged  by  a  jettison,  leaviag 
him  to  his  remedy  against  the  captain. 

The  remedy  adverted  to  in  No.  421,  seems  to  be  that  provided  by  No.  229,  which 
"lakes  the  captain  liable  for  all  damage  to  goods  loaded  upon  the  deck  without  the  c« 
HtfDt  in  writing  of  the  party  shipping  them. 
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also  in  not  telling  them  that  the  timber  had  been  delivered  out  to  the  cap* 
tain  for  the  purpose  of  being  loaded  on  deck,  and  that  the  superintendent, 
though  not  the  general  agent  of  Price,  was  his  agent  in  deUvering  out  the 
timber  for  the  purpose  of  being  so  loaded.  In  ChurchiU  y.  Day^  3  Mann. 
&  Ryl.  71,  Loid  Tenterinen  says,  ^^it  would  be  dangerous  to  say,  that  if 
monej  is  paid  into  court,  and,  m  the  declaration,  another  count  is  tbund 
more  accurately  applicable  to  the  plaintiff's  cause  of  action,  the  efiect  of  the 
payment  should  be  defeated."  Taking  the  money  out  of  court  makes  all 
the  difference.  Suppose  a  second  action  brought  for  improper  stowage,  the 
detendant  midit  gire  the  record  in  this  action  m  evidence.  [Tixdal,  C.  J. 
That  would  nc  by  way  of  estoppel.  The  difficulty  here  is,  that  you  cannot 
look  at  different  parts  of  the  same  record  for  the  purpose  (k  controlling  one 
part  by  the  other.]  Trevivan  v.  Lawrancej  1  Salk.  276,  shows  that  the 
estoppel  must  prevail.  The  plaintiff  here  is  estopped,  by  taking  the  money 
out  of  court,  from  denying  that  this  is  a  proper  mode  of  stowmg.  If  the 
29/.  6*.  6d.  had  been  received  before  action  brought,  there  could  have  been 
no  question  but  that  the  plaintiffs  would  have  been  precluded  from  recover- 
•2281  ^"S  *^P^°  ^^  *^  count.  They  •would  be  estopped  by  the  fact  of 
-■  payment.  [Erskine,  J.  Could  you  not  have  pleaded  puis  darrein 
continuance?}  There  was  no  estoppel  since  the  last  continuance.  The 
estoppel  seems  to  meet  the  justice  of  the  case.  [Tindal,  C.  J.  Estoppels 
are  not  favoured.]  They  would  not  be  allowed  in  law  if  they  were  not  con-> 
ducive  to  jusdce. 

In  arrest  of  judgment,  it  is  submitted  that  no  contract  is  stated,  of  which 
the  breach  assigned  is  a  violation.  The  words,  ''  not  exceeding  what  she 
can  reasonably  stow  and  carry,"  have  a  totally  different  meaning  from  what 
the  plaintiffs  in  their  declaration  suppose.  They  are  merely  a  restriction 
upon  the  defendant's  liability ;  Hunter  v.  Fry^  2  Bam.  &  Aid.  421.  Then, 
the  damages  being  entirely  assessed  upon  all  the  breaches,  if  one  breach  be 
badly  assigned,  judgment  must  be  arrested ;  Cro.  Eliz.  685,  Jinonym(m&, 
[Erskute,  J.  Your  argument  is  not  addressed  to  the  mode  in  which  they 
answer  this  objection  on  the  other  side,  that  it  is  merely  a  defective  state- 
ment] 

Bkhard$^  R.  F.,  on  the  same  side.  Whether  the  cargo  was  properly 
stowed,  must  depend  up<m  the  way  in  which  the  parties  have  treated  this 
mode  of  stowage.  The  &ct  of  payment,  if  it  had  t^en  place  before  the  ac- 
tion, would  have  been  clearly  a  proper  piece  of  evidence  to  lay  before  the 
jury.  And  it  is  submitted  that  it  would  have  been  conclusive  evidence.  It 
18  a  fellacy,  in  this  case,  to  sav  that  one  count  cannot  be  read  against  an- 
other. The  defendant  says,  that  the  plaintiffs  have,  by  their  acts,  treated 
this  as  a  good  loading. 

Then  upon  die  pomt  of  misdirection.  It  was  a  miscarriage  on  the  part 
of  the  learned  judge  to  say,  that  if  the  risk  was  increased,  the  mode  of  stow- 
^2291  ^  ^^  ^improper.  Whether  the  risk  is  increased  or  not,  the  mode 
•'  of  loading  cannot  be  improper  if  it  be  such  as  the  custcm  allows. 
If  the  vessel  was  rendered  unseaworthy,  the  underwriters  would  be  dis- 
charged from  all  liability ;  but  this  is  not  pretended. 

As  to  the  arrest  of  judgment,  Chadunck  v.  Trower,  6  New  Ca.  1,  (37  E. 
C.  L.  R.  255,)  shows,  that  as  the  damages  are  given  generally,  the  judg- 
ment must  be  arrested. 

Car.  ado.  vuU. 

TiiTOAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  of  assumpnt  on  a  charter-party  made  between  the  defendant  therei** 
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described  as  the  owner  of  the  ship,  called  the  Christopher,  then  lying  at  Lon* 
don,  of  the  one  part,  and  the  plaintiffs  therein  described  as  merchants,  of  the 
other  part,  whereby  it  was  agreed,  that  the  said  ship  should  sail  with  all 
convenient  speed  to  Quebec,  or  as  near  thereto  as  she  could  safely  get, ''  and 
there  load  from  the  factors  of  the  plaintiffs,  a  full  and  complete  cargo  of  pine 
timber,  and  deals,  &c.,  not  exceeding  what  she  could  reaswiably  stow  and 
carry  over  and  above  her  tackk^^  &c. 

The  declaration  assigned  three  breaches,  first  that  the  defendant  would 
not  load  in  and  on  board  of  the  said  ship  a  full  and  complete  caiso  not  ex- 
ceeding what  she  could  reasonably  stow  and  carry  over  and  aboye  her  tackle, 
&c.,  but,  on  the  contrary,  "  loaded  on  board  the  ship  a  cargo  much  exceed- 
ing what  the  said  vessel  could  reasonably  stow  and  carry  over  and  above 
her  tackle,"  &c. ;  the  second  breach  was  ior  carelessly  and  improperly  load- 
ing part  of  the  cargo  on  the  deck,  whereby  the  plaintiffs  were  prevented 
from  insuring ;  the  third,  for  not  taking  proper  care  of  the  cargo,  whereby 
it  was  lost.     There  was  a  second  count  for  general  average. 

•The  defendants,  as  to  the  first  count,  traversed  the  several  r^ooQ 
breaches  therein  assigned;  and  issue  was  joined  thereon.  The  ^ 
defendant  also  pleaded  to  ^e  first  and  second  breaches  assigned,  that  the 
loading  was  by  the  order  and  direction  of  the  plaintiffs ;  on  each  of  which 
pleas  an  issue  was  afterwards  taken.  As  to  the  second  count,  the  defendant 
paid  money  mto  court,  which  money  the  plaintiffs  took  out  of  court  in  satis- 
faction of  the  damages  alleged  in  the  second  count.  At  the  trial,  the  jury 
found  a  verdict  for  tne  plaintiffs  on  the  three  breaches  assigned,  with  gene- 
ral damages  thereon.  And  the  case  comes  before  us,  on  a  motion  to  enter 
a  verdict  for  the  defendant,  on  the  second,  fourth,  sixUi,  and  seventh  issues, 
or  for  a  new  trial,  on  three  grounds,  viz. :  first,  the  reception  of  evidence 
that  was  inadmissible ;  secondly,  the  rejection  of  evidence  which  ought  to 
have  been  admitted ;  thirdly,  the  misdirection  of  the  judge.  There  has  also 
been  a  motion  in  arrest  of  judgment  in  case  a  new  tri^  should  be  refused, 
upon  the  ground  that  the  first  breach  alleged  in  the  declaration  is  bad,  inas^ 
much  as  it  is  not  founded  on  any  contract  of  the  defendant  contained  in  the 
charter-party,  and  that  the  damages  being  entire,  the  verdict  for  the  plaintifls 
cannot  be  supported.  An  objection  was  also  taken  to  the  second  breach 
alleged  in  the  declaration ;  but  from  the  opinion  we  have  formed  as  to  the 
first  breach,  it  becomes  unnecessary  to  give  any  opinion  thereon. 

And  upon  the  objection  above  stated  in  arrest  of  judgment,  as  to  the  first 
breach,  we  are  of  opinion  that  such  objection  ought  to  prevail.     So  much 
of  the  clause  in  the  agreement  as  states  that  the  ship  shall  load  finom  the 
factors  of  the  plaintiffs  a  full  and  complete  cargo,  is  an  agreement  binding 
on  the  ship-owner,  and  compelling  the  defendant  to  take  a  full  and  complete 
cargo  on  board,  if  procured  by  the  factors  of  the  fi'eighters,  •and  rtoQi 
ready  for  delivery  on  board  at  the  proper  time.     But  the  condition  ^ 
thereto  annexed,  that  it  shall  not  "  exceed  what  the  ship  can  conveniently 
stow  and  carry,"  is  a  condition  introduced  solely  and  exclusively  in  favour 
of  the  defendant,  the  ship-owner,  in  order  to  limit  and  define  the  extent  of 
the  general  terms,  "  a  full  and  complete  cargo."     The  plaintiffs  could  not 
bring  any  action  against  the  defendant  for  not  loading  a  fuU  and  complete 
cargo,  if  the  later  could  show  that  no  more  of  the  ship  was  left  empty  than 
was  sufficient  to  stow  her  tackle,  apparel,  provisions,  and  furniture.   But,  on 
the  other  hand,  the  clause  does  not  contain  any  words  obligatory  on  the 
defendant  that  the  ship-owner  shall  not  load  more  than  the  covenant  com- 
pelled, if  the  freighters  required  it  and  the  ship-owner  assented  to  it    The 


231]  2  Manning  &  Granger.  577 

(aptain  and  the  crew  might,  by  putting  themselves  to  personal  inconvenience, 
be  able  safely  to  load  on  board  a  larger  cargo  than  the  ship-owner  could  be 
compelled  to  take ;  and  such  loading  on  board,  if  unattended  with  danger 
to  the  voyage  or  injury  to  the  plaintins,  could  not  be  considered  as  a  ground 
of  action  upon  the  breach  of  a  condition,  introduced  entirely  for  the  ship- 
owner's security.  In  short,  the  words  are  words  of  exemption  in  favour  of 
the  defendant,  and  the  plaintiffs  desire  them  to  be  constructed  as  words  of 
obligation  against  the  defendant.  The  first  breach,  therefore,  we  consider  to 
be  bad ;  and  that,  as  the  damages  are  entire,  the  judgment  must  be  arrested; 
or,  according  to  the  doctrine  laid  down  in  the  case  of  Leach  v.  ThomaSj 
2  M.  &  W.  427,  we  think  a  venire  de  novo  may  be  awarded :  the  Court  of 
Exchequer  having  in  this  respeqt  restored  the  practice  which  in  former  cases 
prevailed  in  this  court. 

Notwithstanding,  however,  our  opinion  on  this  point,  the  defendant  has 
•oQoi   ^^  i^gh^  to  require  our  judgment  on  *the  other  points  which  have 
-I   been  made  in  argument  relating  to  a  new  trial ;  on  which  also  this 
rule  was  moved. 

At  the  trial,  two  questions  were  put  by  the  judge  to  the  jury ;  first, 
whether  the  timber  was  improperly  stowed ;  and,  secondly,  if  it  were  so, 
whether  it  was  stowed  with  the  knowledge  and  consent  of  Price,  one  of  the 
plaintilTs.  The  jury  found  both- questions  in  favour  of  the  plaintiffs,  viz., 
that  the  timber  was  improperly  stowed,  and  that  it  was  not  stowed  with  the 
consent  of  Price. 

The  main  question  between  the  parties  being,  whether  a  ship-owner  in  the 
Canada  trade  is  authorized  to  stow  a  portion  of  his  timber  cargo  on  deck  in 
the  winter  season,  evidence  was  given,  on  the  part  of  the  plaintiffs,  to  show 
such  a  mode  of  loading  to  be  highly  dangerous.  The  defendant,  on  the 
other  hand,  called  witnesses  to  show  that  so  mr  firom  being  dangerous,  it  was 
rather  advantageous  to  the  voyage.  The  defendant  furtiier  examined  wit- 
nesses to  prove,  that  such  a  course  of  loading  was  general  in  the  Canada 
trade ;  upon  which  the  plaintiffs  inquired,  at  whose  nsk,  in  such  cases,  the 
deck-cargo  was  brought  home ;  and  for  the  purpose  of  showing,  that  when 
such  a  course  was  pursued,  it  was  at  the  risk  of  the  ship-owners,  the  plain- 
tiffs inquired  whether  the  ship-owners  had  not,  in  fact,  paid  for  the  loss  when 
any  loss  had  occurred. 

This  evidence  was  objected  to,  on  the  part  of  the  defendant,  on  the 
ground  that  the  risk  must  depend  upon  the  contract  between  the  particular 
parties,  and,  consequentiy,  that  the  inquiiy  could  only  be  answered  by  proof 
of  the  contract  entered  into  in  each  particular  case.  It  was  proved,  how- 
ever, to  be  not  unusual  in  this  trade  for  the  parties  to  insert  in  their  charter- 
parties  the  words  "  in  and  over  all,"  as  descriptive  of  the  cargo  contemplated, 
•2331  when  a  deck-cargo  was  intended  to  be  ^loaded.  And  this  having 
^  been  proved,  it  was  asked,  which  party,  in  the  absence  of  any  par- 
ticular stipulation  respecting  a  deck-cargo,  had,  in  point  of  practice,  borne 
the  loss,  the  shipper  or  ship-owner  ?  This  inquiry  was  objected  to,  but 
allowed  by  the  judge ;  and  we  think  it  was  properly  allowed. 

For,  the  object  of  proving  the  usage  of  trade  to  load  a  deck-cargo  went 
to  establish,  that  the  ship-owner  had  not  improperly  stowed  his  cargo,  and 
therefore  that  he  was  not  responsible  for  the  consequences  of  such  mode  of 
stowage :  but  if  it  were  shown,  that  where  a  loss  had  occurred  under  such 
circumstances,  the  ship-owner  had  paid  the  owner  of  the  goods  the  amount 
of  such  loss,  it  was  strong  evidence  to  show  that  the  practice,  however 
common,  of  carrying  a  deck-cargo,  did  not  decide  the  question  as  to  the 
VOL.  XL.  78  &  0 
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liability  of  the  parties,  but,  on  the  other  hand,  showed  that  the  owner,  hj 
taking  such  a  cargo,  incurred  a  hability  which  did  not  belong  to  him  in 
respect  of  the  rest  of  the  cargo.  The  payment  of  the  loss  was  proof  that  he 
had  acted  in  a  manner  not  warranted  by  the  usage  of  the  trade. 

The  second  objection  was,  that  the  judge  ought  to  have  allowed  tk 
second  count,  which  was  for  general  average,  and  which  averred  a  stowage 
of  the  plaint^'  goods  accoraing  to  the  custom  of  trade,  the  plea  thereoo 
of  payment  into  court  to  the  amount  of  29/.  6«.  Sd.^  and  the  replication, 
accepting  the  same  in  satisfaction,  to  be  read  as  evidence,  on  the  part  of  the 
defendant,  that  the  cargo  had  been  properly  stowed  according  to  me  custom 
of  the  trade. 

It  was  contended,  that  if  the  plaintiffs,  out  of  court,  had  claimed  a  sunt 
as  due  to  them  for  general  average,  on  the  ground  that  their  goods,  after 
haying  been  properly  stowed,  had  been  necessarily  thrown  overboard  foi 
the  general  safety  of  the  ship  and  cargo,  ^d  that  the  plaintifis  had  receiyed 
the  sum  required  in  satis&ction  of  *thcir  demand,  it  would  have  been  r^ooA 
evidence  of  an  acknowledgment  by  them  that  their  goods  had  been  •• 
properly  stowed :  and  if  so,  the  same  circumstances  could  not  be  less  en- 
dence,  because  they  were  stated  on  the  record. 

But  this  argument,  when  examined,  appears  to  us  to  be  unsound. 

A  plaintiff,  in  setting  forth  the  ground  of  his  demand  upon  the  defendant, 
is  at  liberty  to  state  mfferent  clamis  upon  the  record,  though  inconsistent 
with  each  other,  without  subjecting  himself  thereby  to  have  one  of  such 
claims  set  up  as  an  answer  to  the  o3ier.  Whatever  issues  are  joined  upon 
any  counts  or  pleas  are  to  be  tried  by  the  jury  distinctly  from  each  other. 
If  not  guilty,  and  a  justification  be  pleaded  to  a  declaration  in  tre^ass,  the 
admission  of  the  trespass  in  the  justification  will  not  entitle  the  plaintiff  to  a 
verdict  on  the  plea  of  Not  guilty. 

It  is  contended,  however,  in  this  case,  that  taking  the  money  out  of  court 
in  satisfaction  of  the  matter  in  the  second  count,  was  an  oc^  of  the  plaintiff 
apparent  upon  the  record,  of  which  the  defendant  was  entitled  to  avail 
herself.     But  the  answer  is, — ^this  part  of  the  pleading  was  not  before  die 

jury- 
In  the  case  of  Montgomery  v.  Hichardsonj  5  Carr.  &  Payne,  247, 
(24  E.  C.  L.  R.  302,)  where,  to  a  declaration  for  false  imprisonment,  the 
general  issue  and  several  special  pleas  were  pleaded,  and  a  judgment  upon 
demurrer  to  the  special  pleas  had  been  given  for  the  plaintiff,  it  was  con- 
tended, that  the  plaintiff  was  entitled  to  read  one  of  those  pleas  to  the  jurf 
in  support  of  the  issue  of  Not  guilty,  because  the  jury  were  to  assess  the 
damages  on  the  special  pleas :  but  Lord  Tenterden  was  cleariy  of  opinion 
that  he  was  not,  because  there  could  be  no  damage  on  the  special  pleas  m 
the  plaintiff  had  proved  his  case  on  the  general  issue. 

•The  effect  of  the  pleadings  in  the  present  case  is  this :    The  r#235 
plaintiffs  claim  a  total  loss  upon  their  goods  in  consequence  of  the 
misconduct  of  the  defendant,  and  in  case  they  should  fail  in  establishi^ 
such  misconduct  in  the  defendant,  they  claim  a  partial  compensation  for  the 
sacrifice  of  their  goods  in  the  shape  of  general  average. 

The  defendant,  admitting  the  second  claim,  pays  it  into  court,  which  the 
plaintiffs  take  out,  having  no  claim,  in  this  view,  beyond  the  amount  paia 
m.  But,  in  so  doing,  they  do  not  abandon  the  claim  which  they  have  pre- 
ferred  in  the  first  count  of  the  declaration ;  and  upon  which  issue  remains  to 
be  tried.  They  would  not,  indeed,  be  permitted  to  retain  the  whole  amouw 
^t  loss  under  the  first  count,  and  the  amount  of  general  average  undff  the 
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second ;  but  fliey  are  not  to  be  deprived  of  their  riffht  to  inast  that  a  total 
loss  has  been  sustained  by  the  misconduct  of  the  defendant. 

The  thiid  objection  is  founded  on  certain  alleged  misdirections  of  the 
learned  judge. 

First.  It  is  said  that  he  ou^t  not  to  have  left  it  to  the  jufy  to  decide 
whether,  from  the  knowledge  and  approbation  of  the  superintendent  of  the 
ponds,  with  respect  to  the  loading  of  the  cargo,  the  knowledge  and  appro- 
bation of  the  plaintiff  Price  were  to  be  inferred ;  but,  on  the  contrary,  that 
he  ought  to  have  directed  the  jury  that  such  knowledge  and  approbation 
were  to  be  inferred  therefiom. 

We  cannot,  however,  accede  to  this  objection.  The  superintendent  was 
not  authorized  by  his  employment,  as  such,  to  bind  die  plaintiffs ;  and  as  to 
the  fact  of  knowled^,  Price  lived  at  a  distance  of  nearly  three  miles  from 
the  ponds.  There  is  no  reasonable  ground,  therefore,  for  the  assumption 
that  Price  was  necessarily  acquainted  with  every  thing  that  was  known  to 
the  superintendent. 

*2361  ^^  ^^^  ^^^^  ^^  objection  to  the  direction  of  the  •judge,  is,  that 
-*  he  told  the  jury  that  if  loading  a  deck-cargo  increased  the  dan^ 
of  navi^tion,  it  was  an  improper  practice,  thereby,  as  it  is  said,  excluding 
the  consideration  of  usage,  and  making  the  increase  of  danger  an  absolute 
test  of  improper  stowage. 

But  the  language  of  the  learned  judge  must  be  viewed  with  reference  to 
the  case  in  proof  before  the  jury. 

If  a  particular  inode  of  stowage  be  conformable  to  the  established  usage 
of  trade,  it  may  not  be  improper,  although  another  mode  of  stowage  may  be  , 
more  safe.  In  this  case  it  was  proved  that  the  practice  of  stowing  timber 
Qpon  deck  was  yeiy  general ;  but  it  was  also  shown,  that  where  me  cargo 
was  so  loaded  and  a  loss  occurred,  the  ship-owner,  in  the  absence  of  any 
stipulation  to  the  contrary,  had  paid  the  amount  of  loss  to  the  shipper ;  and 
no  instance  was  given  in  which  the  loss  had  been  sustained  by  the  shipper. 
It  was  fuilher  shown,  that  insurances  upon  deck-cargoes  could  not  be 
effected  unless  at  a  triple  premium ;  and  still  further,  that  it  was  not  unusual 
to  insert  a  special  clause  m  the  charter-party,  that  tibe  ship  should  have  a 
deck  load. 

Prima  /aciey  the  deck  is  an  improper  place  for  the  stowage  of  the  cargo 
or  any  part  of  it.  The  duty  of  stowing  the  cargo  belongs  to  the  master, 
and  no  evidence  was  given  of  a  generd  custom  to  load  a  deck-cargo  at  the 
risk  of  the  shipper.  So  far  as  the  evidence  upon  this  subject  went,  it 
showed  that  whenever  a  loss  had  occurred,  it  had  been  made  good  by  the 
ship-owner,  and  consequentiy  that  he  had  no  right  by  custom  to  throw  the 
loss  upon  the  shipper.  The  learned  judge  therefore  told  the  iury,  that  they 
were  not  to  consider  the  matter  with  reference  to  the  custom,  but  with  refer- 
ence-to  the  fact,  whether  the  stowage  was  actually  improper,  that  is  to  say, 
whether  it  was  such  as  to  increase  Sie  perils  of  that  navigation. 
*2371  *Thc  gr^^it  body  of  the  evidence  on  both  sides  was  directed  to  the 
-'  question,  whether  the  danger  was  increased  or  diminished  by  the 
stowage  on  the  deck.  The  plaintiffs'  witnesses  stating  the  former,  and  the 
defendant's  the  latter. 

The  question  left  to  the  jury  was,  whether  the  timber  stowed  upon  the 
deck  was  properly  or  improperly  stowed ;  the  judge  telling  the  jury,  that  if 
it  increased  the  danger  of  the  ship,  or  increased  die  danger  to  that  part  of 
the  cargo, — ^in  either  case  it  was  an  improper  stowage,  because  it  tended  to 
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the  injuiy  of  the  shipper.    It  was  finally  left  to  them  in  the  language  <rf  the 
issue,  "Was  this  cargo  improperly  stowed?"  (a) 

The  jury  found  that  it  was  improperly  stowed :  and  we  do  not  see  that 
the  direction  to  the  jury,  under  the  circumstances  of  the  case,  to  exclude 
from  their  consideration  the  evidence  of  the  practice,  was  wrong. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  is  not  entitled 
either  to  enter  a  verdict  for  herself,  or  to  have  a  new  trial ;  but  for  the 
reasons  we  have  *before  given,  we  think  a  venire  de  novo  should  be  r*238 
awarded.  *- 

Award  of  venire  Judas  de  novo,  (ft) 

(a)  And  see  3  4c  4  Vict  c.  36,  (which  is  to  continae  in  force  tiU  1st  May,  184S,)  where- 
by, after  reciting  '*that  great  loss  of  life  and  serere  sufferings  have  been  occasioned 
amongst  the  crews  of  ships  and  vessels  laden  with  timber  and  wood  goods  from  British 
ports  in  America,  from  the  practice  of  having  a  portion  of  the  cargo  of  such  ships 
stowed  on  or  above  deck,"  it  is  enacted,  "that  it  shaU  not  be  lawful  for  any  part  of  the 
cargo  of  any  ship  or  vessel  wholly  or  in  part  laden  with  timber  or  wood  goods,  and 
clearing  from  any  British  port  in  North  America,  or  the  SettUmetU  of  HondwroM^  for  any 
port  in  the  United  Kingdom,  between  the  1st  day  of  September  and  the  1st  day  of  May, 
in  each  year,  to  be  stowed  or  placed,  during  any  part  of  the  voyage,  upon  or  above  the 
deck  of  such  ship  or  vessel ;  and  the  captain  or  master  of  every  ship  or  vessel  so  laden, 
and  clearing  from  any  British  port  in  North  America,  or  the  settlement  of  Honduras,  for 
any  port  in  the  United  Kingdom,  between  the  said  1st  day  of  September  and  1st  day  of 
May  in  each  year,  shall  not  be  permitted  to  sail  without  first  procuring  a  certificate  from 
the  clearing  officer  that  all  the  cargo  is  below  deck.*' 

Honduras  is  not  mentioned  in  the  former  statute  of  8  dt  3  Vict  c.  44. 

(6)  As  to  the  award  of  a  vewtre  de  novo,  see  Cook  v.  Cox,  3  Maule  &  Selw.  110 ;  Fiaka-T. 
Clement,  I  Mann.  A  Ryl.  281,  4  Mann.  &  Ryl.  128,  (a,)  21  Yin.  Abr.  469. 

The  distinction  between  an  award  of  a  ventre  de  novo  and  a  rule  for  a  new  trial,  ap- 
pears to  be,  that  the  former  is  always  founded  upon  some  irregularity  or  miscarriage 
apparent  upon  the  face  of  the  record,  whilst  the  latter  is  an  interference  by  the  court  ia 
the  discretionary  exercise  of  a  species  of  equitable  jurisdiction,  for  the  purpose  of  re- 
lieving a  party  against  a  latent  grievance.  Af\er  a  rule  for  a  new  trial  and  a  new  trial 
had  thereon,  the  record  is  in  the  same  state  as  if  no  trial  except  the  last  had  taken  place; 
whereas,  upon  a  ventre  de  novo,  the  fact  of  the  first  trial,  and  the  circumstances  under 
which  that  trial  became  nugatory  or  abortive,  and  which  rendered  a  second  trial  a  mat- 
ter, not  of  discretion,  but  of  right,  necessarily  appear  on  the  record;  vide  Biakop  of  Ext" 
ter  V.  GuUey,  coram  Lord  Lyndhurst,  C^  at  Lincoln's  Inn  Hall,  25th  July,  1829,  upon  a 
motion  in  Chancery  for  an  order  for  the  issuing  of  a  writ  of  diminution  to  the  Court  of 
Common  Pleas.  6  Mann,  dc  RyL  499, 606. 
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Fourdi  Year  of  the  Reign  of  '^ctoria. 


The  Jadges  who  usually  sat  in  Banc  during  this  Tenn  were^ 

TiNDAL,  C.  J.  ErSKINE,  J. 

BOSANQUET,  J.  MaULE,  J. 


REGULA  GENERAUS. 

Hilary  Term,  4  Victorli. 

Appearance  to  declaration  in  ejectment 

It  is  Ordered,  that  a  party  entitled  to  appear  to  a  declaration  in  eject 
meat  may  appear  and  plead  diereto  at  any  time  after  service  of  such  declara- 
tion, and  before  the  end  of  the  fourth  day  of  the  term  in  which  the  tenant 
is  required  by  the  notice  to  appear,  in  town  causes  ;  and  before  the  end  of 
the  fourth  day  after  the  term  in  which  the  tenant  is  required  by  the  notice  to 
appear,  in  country  causes ;  and  may  proceed  to  compel  the  plaintiff  to  reply 
*2401  ^^^^^>  ^^  ™^y  ^S'^  judgment  of  nonpros.^  ^notwithstanding  such 
■'  plaintiff  may  not  have  obtained  a  rule  for  judgment  on  such  seryice 
of  declaration ;  and  that  a  plaintiff  who  may  have  omitted  to  obtain  a  rule 
for  iudgment  within  the  time  prescribed  by  the  present  rules  and  practice, 
shall  be  entided,  on  production  of  such  plea,  to  an  order  of  a  judge  for 
leave  to  draw  up  a  rule  for  ji/dgment  as  of  the  time  at  which  such  riue  for 
judgment  would  have  been  obtained. 

(Signed)  Denman.  J.  Patteson. 

N.  C.  TiNDAL.  J.  GURNEY. 

AbINGER.  J.  WiLLIABfS. 

J.  LriTLEDALE.  J.  T.  CoLERIDOE. 

J.  Parke.  T.  Erskine. 

J.  B.  BosANQUET.        W.  H.  Maule. 
E.  H.  Alderson.        R.  M.  Rolfe. 


•241]  •TURNER  v.  DIAPER, 

When  a  person  is  employed  to  do  certain  work  for  a  certain  sum,  and  part  of  the  work 
K  afterwards  done  by  the  employer,  the  amount  of  the  latter  work  is  matler,  not  of 
•ewoff,  but  of  deduction. 

where,  therefore,  in  debt  for  work  and  labour,  the  defendant  pleaded,  never  indebted 
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except  as  to  37/.  6«.  8(/.,  payment  of  862. 9s,  before  iLCtion,  and  payment  of  IL  S«.  8<Lmto 
^  court,  and  the  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  took  the  IZ.  3s. 8^ 
out  of  court,  and  at  the  trial  the  defendant  proved  a&  agreement  to  do  the  work  for  40L, 
and  that  he  had  paid  36/.  3s.  on  account,  independently  of  the  IL  St.  %d<,  paid  into  coort, 
and  to  cover  the  balance,  2L  13s.  4</.,  he  proved  that  he  had  employed  workmen  to  finish 
the  work,  and  had  paid  them  the  last-mentioned  sum ; — it  was  held,  that  the  evidence 
was  admissible  under  the  plea  of  never  indebted,  and  that  the  %L  13s.  4d!.  could  not  be 
pleade4  a3  a  ^et-off. 

Debt,  for  work  and  labour  done  to  botises  belonging  to  the  defendant 
Pleas :  first,  never  indebted,  except  as  to  37/.  65.  Sd. ;  secondly,  as  to  36i. 
3^.,  payment  before  action  brought;  thirdly,  as  to  1/.  3s.  8c/.,  payment  into 
court.  The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  took  the 
1/.  3s.  %d.  out  of  court. 

At  the  trial  before  the  undersheriff  of  the  county  of  Warwick,  the  defend- 
ant met  the  plaintiff's  case  by  proving  an  agreement  to  do  the  work  for  40/. ; 
and  that  he  had  paid  the  plamtifif,  before  action  brought,  36/.  Ss.  on  account, 
which,  with  the  1/.  3s.  Sd.  paid  into  court,  amounted  to  37/.  6s.  &/.  In 
order  to  cover  the  balance,  2/.  13s.  4(/.,  the  defendant  called  a  witness  wbo 
proved  that  the  defendant  had  employed  him  and  another  man  to  do  the 

Spouting  to  the  houses,  and  had  paid  each  of  them  1/.  6s,  8d.  This  evi- 
ence  was  objected  to  on  the  part  of  the  plaintifiT,  on  the  ground  that  the  2/. 
13s.  Ad.  should  have  been  pleaded  as  a  set-ofif.  The  undersheriff  inclined 
to  that  opinion,  but  received  the  evidence  ;  and  a  verdict  was  found  for  the 
defendant,  with  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  2/.  13f- 
4e/.,  or  for  a  new  trial. 

Goulburny  Serjt.,  now  moved  accordingly.     The  question  is,  whettierthe 
evidence  of  the  work  done  by  the  defendant  was  admissible,  without  being 
pleaded.     [^Tindal,  C.  J.     In  an  action  for  work  and  labour,  the  r^^ 
defendant,  under  the  plea  of  nunquam  indebUaJtus^  may  show  that  the  '- 
work  never  was  done.    Maule,  J.     How  can  it  be  said  that  the  moneY 
paid  by  the  defendant  was  on  account  of  the  plaintiff,  if  it  was  not  for  won 
which  the  plaintiff  should  have  done }     Erskine,  J.     Otherwise  the  pay* 
ment  would  be  irrelevant,  even  if  there  were  a  plea  of  set-off.]    The  case 
of  Graham  v.  Partridge,  Tyrwh.  &  G.  754,  1  Mees.  &  Welsh.  395,  5 
Dowl.  P.  C.  108,  shows  that  a  set-off  must  be  pleaded  ;  and  it  is  submit- 
ted that  the  claim  set  up  by  the  defendant  for  the  2/.  13s.  4d.  paid  by  him 
on  account  of  the  plaintifil^  is  clearly  the  subject  of  a  set-off.     [Bosanquet, 
J.     Suppose  the  defendant  had  not  paid  the  2/.  13s.  4d. ;  the  plaintiff,  not 
havmg  completed  his  Job,  would  not  have  been  entitled  to  recover  that  sum.] 
TiNDAL,  C.  J.     I  thmk  that  this  case  is  governed  by  Cousim  v.  PoMw, 
5  Tyrwh.  535,  2  Crompt.  Mees.  &  Rose.  547,  4  Dowl.  P.  C.  488.   It  was 
there  held,  that  where  there  is  a  special  contract  for  goods  to  be  fiunidied,  or 
work  to  be  done,  at  a  fixed  price,  and  the  declaration  consists  of  the  com* 
mon  cotmts  in  debt  on  sunple  contract,  for  goods  sold  and  delivered,  and  for 
work  and  labour,  to  which  the  defendant  pleads  that  he  never  was  indebted, 
he  may  prove  (since  the  new  rules  of  pleading,  as  he  might  have  done  be- 
fore) that  the  goods  dehvered  were  not  of  the  quality  contracted  for,  or  that 
the  work  was  done  in  an  improper  manner.     That  seems  to  me  to  be  pre 
cisely  the  same  case  as  this. 

BosANQUET,  J.     I  am  of  the  same  opinion.     The  fact  that  the  defendant 
paid  the  2/.  13s.  Ad,  may  be  entirely  thrown  out  of  consideration. 

^El&SKiNE,  J.  It  being  proved  that  the  plaintiff  undertook  to  do  the  r^^ 
work  for  40/. ,  and  that,  witii  the  money  paid  into  court,  he  had  received 
37/.  6s.  8(/.,inordertoentitiehimtoa  verdict,  he  was  bound  to  showthathe  bad 
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done  work  exceeding  the  latter  amount  He  proved  that  he  had  done  a 
certain  Quantity  of  the  work  contracted  for,  and  the  defendant  proved  that 
he  had  left  a  part  of  it  unfinished.  The  question  then  was,  what  was  the 
full  value  of  the  work  which  had  been  performed.  That  was  shown  by  the 
sum  of  21.  135.  4(^.  paid  by  the  defendant  to  the  workmen  employed  by  him 
to  complete  the  contract ;  which,  being  deducted  firom  40/.  the  stipulated 
price,  left  37/.  6s.  8d. — ^the  amount  wmch  the  plaintiff  had  received.  As 
to  the  sum  of  2L  13s.  4ci.,  therefore,  the  defence  clearly  was,  not  in  the  na- 
ture of  a  set-off,  but  that  the  work  was  not  done. 

Maule,  J.  I  also  am  of  opinion  that  this  was  not  a  case  of  set-off.  The 
evidence  offered  by  the  defendant  w6nt  to  show  that  he  never  was  indebted 
beyond  the  37/.  6s.  8d. 

Rule  refused,  {a) 

(a)  And  see  Hayulden  v.  Staff,  6  A  A;  E.  163,  (31  E.  C.  L.  R.  307,)  6  Nev.  A;  M.  659. 

As  the  plaintiff  in  the  principal  case  insisted,  not  that  the  defendant  was  not  entitled 
in  any  shape  to  the  benefit  of  the  2L  13«.  4c{.  paid  to  his  workmen,  but  that  this  pajrment 
ought  to  have  been  pleaded  as  a  set-off,  it  must  be  taken  that  he  assented  to  the  spoating 
being  done  by  the  defendant  If  before  the  plaintiff  had  been  guilty  of  any  default,  the 
defendant  htA  prevented  the  plaintiff  from  performing  this  part  of  his  contract,  by  offi- 
ciously doing  the  work  himself^  either  against  the  wiU,  or  without  the  knowledge,  of  the 
plaintiff,  the  defendant  would  have  remained  liable  to  pay  the  whole  401. 


•244]  •THOMAS  SMITH  v.  WILLIAM  CALDWALL  BRANDRAM. 

A  declaration  stating  "that  in  consideration  that  A.  had,  at  the  request  of  B.,  advanced 
t\L  to  C,  and  that  A.  would  advance  to  C.  the  further  sums  of  2L  per  week  for  so  long 
a  period  as  C.  should  require,  and  aUo  tuch  other  tumt  of  money  as  C,  ihould  firom  timt 
to  twu  require,  B.  promised  to  repay  him  as  well  the  242.,  as  the  further  sums  of  2t 
per  week,  and  such  other  sams  as  A.  should  lend  and  advance  to  G.  as  aforesaid,"  is 
not  supported  by  a  letter  in  which  B.  writes  to  A.,  <*  I  beg  that  yon  wiU  continue  to  ad- 
vance the  sum  of  SI.  per  week  to  G4  and  I  hereby  engage  to  repay  you  all  moneys  you 
may  advance  to  him,  in  addition  to  the  242.  which  you  have  already  let  him  have  at 
my  request" 

Bat  the  variance  may  be  amended  by  the  judge  at  the  trial,  under  9  Q.  4,  c.  16,  if  not 
under  3  &  4  W.  4,  c.  43,  s.  28. 

Where,  upon  such  an  amendment  being  made,  the  defendant  submits  to  pay  the  sums 
recoverable  under  the  amended  declaration,  he  will  be  entitled  to  his  costs  fiom  the 
time  at  which  he  might  have  paid  money  into  court ;  but  if  he  contests  the  plaintiff's 
right  to  recover  any  thing,  and  fails,  he  will  be  entitled  only  to  the  costs  occasioned 
by  the  misdescription  of  the  contract. 

Assumpsit.  The  declaration  stated,  that  before  the  making  of  the 
promise  of  the  defendant  thereinafter  next  mentioned,  the  plaintiff,  at  the 
request  of  the  defendant,  had  lent  and  advanced  to  one  Robert  Bass  a  certain 
sum  of  money,  to  wit,  24/.,  and  thereupon  afterwards,  to  wit,  6th  of  April, 
1837,  in  consideration  of  the  premises,  and  also  in  consideration  that  the 
plaintiff,  at  the  like  reauest  of  tiie  defendant,  (a)  would  lend  and  advance  to 
the  said  Robert  Bass  the  further  sums  of  21.  per  week  for  so  long  a  period  as 
the  said  Robert  Bass  should  require  the  same,  and  also  stick  other  sums  qfnuh 
ney  as  the  send  Robert  Bass  should  from  thne  to  Hme  reqtdre^  he,  the  defendant, 
promised  the  plaintiff  to  repay  to  him  as  well  the  said  sum  of  24/.  so  there- 
tofore lent  and  advanced  as  aforesaid,  as  the  said  ftirther  sums  of  21.  per 
week,  so  long  as  the  plaintiff  should  continue  so  to  lend  and  advance  the 
same  to  the  said  Robert  Bass,  and  such  other  sums  as  the  plaintiff'' should  lend 

(a)  As  to  the  unnecessary  allegation  of  a  request,  where  the  consideration  is  ezecu* 
tory,  see  aat^  roL  i.  366  (6),  (39  K.  C.  L.  R.  437.) 
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and  advance  to  the  said  Robert  Bass  as  aforesaid.     ^Aremieiit:  that   r*o45 
the  plaintifT,  confiding  in  the  said  promise  of  the  defendant,  did  after-    ^ 
wards,  for  and  during  the  space  of  divers,  to  wit,  seven  weeks,  and  after  die 
making  of  the  said  promise  of  the  defendant  as  aforesaid,  lend  and  advance 
to  the  said  Robert  Bass  the  said  sum  of  21.  per  week,  (as  and  when  the  said 
Robert  Bass  required  the  same,)  in  addidon  to  the  said  sum  of  24/.  so  there- 
tofore lent  and  advanced  as  aforesaid,  amounting  together  to  a  large  sum,  to 
wit,  the  further  sum  of  14/.^  and  did  also  then,  to  wit,  on  the  day  and  year 
aforesaid,  lend  and  advance  to  the  said  Robert  Bass  a  further  large  sum  of 
money,  to  wit,  138/.  65. 9(2. ;  and  although  a  reasonable  time  in  that  behalf 
had  long  since  elapsed,  yet  the  said  Robert  Bass  had  not,  although  be  was 
afterwards,  to  wit,  on  the  1st  day  of  January,  1839,  requested  by  the  plain- 
tiff so  to  do,  as  yet  paid  to  the  plaintiff  either  the  said  sum  of  24/.,  or  any 
part  thereof,  or  the  said  several  sums  of  14/.'  and  138/.  65.  9</.,  or  either  (^ 
them,  or  any  part  thereof,  but  had  wholly  neglected  and  refused  so  to  do; 
of  all  which  several  premises  respectively  the  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice ;  yet  that  the  defendant  had 
not  paid  to  the  plaintiff  either  the  said  sum  of  24/.  or  any  part  thereof,  or  the 
said  several  further  sums  of  14/.  and  138/.  65.  9c/.,  or  either  of  them,  or  any 
part  thereof,  (although  he  was  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, requested  by  the  plaintiff  so  to  do,)  but  had  wholly  neglected  and  re- 
fused so  to  do ;  and  that  the  said  several  sums  of  24/.,  14/.,  and  138/.  6;.  M* 
respectively  were  still  wholly  due  and  unpaid.     The  declaration  also  con- 
tained counts  for  money  paid,  for  interest,  and  upon  an  account  stated. 

Pleas :  first,  non  assumpsit ;  secondly,  a  set-off,  for  money  paid,  for  money 
had  and  received,  for  interest,  and  upon  an  account  stated ;  thirdly,  to  the 
secQnd  count,  pajrment  and  acceptance,  in  satisfection. 

*The  replication  joined  issue  upon  the  first  plea,  and  took  issue  on  P045 
the  second  and  third  pleas ;  whereon  issue  was  also  joined.  ^ 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Guildhall,  after  Trinity 
term,  1839,  the  following  letter,  addressed  by  the  defendant  to  the  plaintzn, 
and  signed  by  the  defendant,  was  put  in  by  die  plaintiff. 

"  Mincing  Lane,  6th  Apnl,  1839. 

"  Sir, —  I  beg  you  will  continue  to  advance  the  sum  of  2/.  per  week  to 
Mr.  Bass ;  and  I  hereby  engage  to  repay  you  all  moneys  which  you  may 
advance  to  him,  in  addition  to  me  24/.  which  you  have  already  let  mm  have, 
at  my  request,  to  this  date." 

No  evidence  was  given  in  support  of  the  claim  for  138/.  &.  9d.  mention- 
ed in  the  first  count  of  declaration. 

It  was  objected  by  Talfourd^  Seijt.,  for  the  defendant,  that  the  contrac^ 
proved  by  the  letter,  did  not  support  the  declaration ;  the  true  meaning  of 
the  contract,  as  proved,  being  that  the  defendant  should  repay  such  moneys 
as  the  plaintiff  should  advance  to  Bass  at  the  rate  of  2/.  per  week,  and  not, 
that  the  defendant  should  be  answerable  for  whatever  amount  Bass  might 
require,  as  stated  in  the  declaration.  The  learned  judge  was  of  opinion, 
that  there  was  a  variance  between  the  declaration  and  the  proof;  but  he  al- 
lowed the  declaration  to  be  amended,  by  strikinp^  out  the  words  in  italics- 
A  verdict  was  found  for  the  plaintiff,  damages  38/.,  the  learned  judge  gJ"^ 
ing  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be 
of  opinion  that  it  was  not  competent  to  him  to  make  die  amendment.      , 

Talfourd,  Serjt.,  having,  in  Michaelmas  term,  1839,  obtained  a  rule  nisi » 
enter  a  nonsuit, 

•jP.  Gunning  (with  whom  was  Sir  F.  Pollock)  now  showed  cause,  rtji" 
First ;  the  contract  is,  in  substance,  truly  stated  in  the  declaration, 
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accordmg  to  its  legal  effect.  The  words,  '^  all  moneys  you  may  advance  to 
him,"  extend  to  all  moneys  which  the  plaintiff  might  advance  to  Bass,  whether 
forming  part  of  the  21.  per  week  or  not.  [Tindal,  C.  J.  The  letter  must  be  con- 
strued according  to  the  apparent  intention  of  the  writer.  The  engagement  to 
repay  is  connected  with  the  request  to  advance  21.  per  week.  It  would  be 
absiurd  to  hold,  that  a  hability  to  an  unlimited  amount  was  contemplated  by 
these  parties,  llie  promise,  as  laid  in  the  declaration,  is  wider  than  the  en- 
gagement contained  in  the  letter.] 

Secondly ;  if  a  substantial  variance  did  exist,  it  was  amendable  under 

3  &  4  W.  4,  c.  42,  s.  23,  which  empowers  the  judge  "  to  cause  the  record, 
writ,  or  document  upon  which  any  trial  may  be  pending  before  him,  when 
any  variance  shall  appear  between  the  proot,  and  the  recital  or  setting  forth 
on  the  record,  of  any  contract,  in  any  particular  or  particulars  in  the  judgment 
of  such  judge  not  material  to  the  merits  of  the  case,  and  by  which  the  oppo- 
site party  cannot  have  been  prejudiced  in  the  conduct  of  his  action  or  defence, 
to  be  forthwith  amended  by  some  officer  of  the  court  or  otherwise."  Here, 
the  defendant  could  not  be  prejudiced  in  the  conduct  of  his  defence  by 
reason  of  the  amendment.  He  went  into  his  defence  in  respect  of  the  14i. 
and  24/.,  which  remained  on  the  record  after  the  amendment  had  been  made, 
as  fully  as  he  could  have  done  if  those  simis  had  originally  been  the  only 
sums  sought  to  be  recovered.  Any  further  preparation  which  he  may  have 
made  for  the  purpose  of  resisting  the  claim  for  the  138/.  6$.  9(2.,  (which  was 
withdrawn  by  the  amendment,)  would  have  raised  merely  a  question  of  costs, 
a  matter  over  which  the  statute  ^ves  the  judge  a  lar^  discretionary  power. 
Besides  which,  the  defendant  might  have  reueved  hunself  by  bringing  the 

♦2481  *^^  ^^"^  °^  ^^'  ^^  '  ^^  court.  FMaule,  J.  The  defendant 
J  could  not  pay  money  into  court  without  admitting  (a)  the  special  con- 
tract containing  an  unlimited  guarantee,  as  set  out  in  the  declaration.] 
/itanslniryy.  Matthews  J 1  Dowl.  P.  C.  23;  S.  C.  per  nom.  Sainsbury  r. 
Matthews,  4  M.  &  W.  343,  though  it  was  considered  doubtful  whether  the 
amendment  had  been  properly  made,  the  court  refused  to  interfere,  because 
it  was  not  shown,  by  affidavit,  that  the  defendant  had  a  good  defence  to  the 
declaration  as  amended,  with  which  he  was  not  prepared  at  the  trial.  In 
Duckworth  V.  Harrison,  7  Dowl.  P.  C.  463,  5  M.  &  W.  427,  it  was  dis- 
tinctly  laid  down  by  Parke,  B.,  that  where  the  twenty-third  section  of  3  & 

4  W.  4,  c.  42,  uses  the  words  "  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence,"  the 
defence  meant  is,  the  defence  at  nisi  prius,  and  not  the  general  defence  of 
the  cause ;  and  that,  therefore,  it  was  no  objection  to  an  amendment,  that 
the  mistake  had  led  the  defendant  into  a  demurrer.  In  Hanbury  v.  JSUa, 
1  A.  &  E.  61,  (28  E.  C.  L.  R.  39,)  3  Nev.  &  M.  438,  the  same  learned 
judge  says,  "  and  I  may  observe  that  if  such  amendments  were  not  permit- 
ted, there  would  be  an  end  of  the  benefit  of  those  new  rules  for  pleading  laid 
down  by  the  judges,  which  proceed  on  the  assumption  that,  by  the  said  act 
of  3  &  4  W.  4,  c.  42,  s.  23,  the  powers  of  amendment  at  the  trial,  in  cases 
of  variance,  in  particulars  not  material  to  the  merits  of  the  case,  are  greatly 
enlarged.^^  (b)    In  Baker  and  Another,  Assignees,  v.  J^eaver,  (c)  an  amend- 

(a)  Vide  Attwood  v.  Taylor,  antd,  vol.  i.  279,  280. 

(6)  In  practice,  thd  benefit  derived  from  amendmeDts  is  wholly  incommensarate  with 
the  inconvenience  which  results  to  the  parties  from  being  restricted  to  a  single  count  or 
plea. 

(r)  1  Dowl.  P.  C.  616 ;  1  Cro.  &  M.  112.  That  was  the  case  of  an  application  to  the 
court  to  amend,  upon  a  refusal  by  a  judge  at  chambers,  after  the  9  G.  4,  c  16,  and  be* 
^>retha3&4W.4,c42. 

VOL.  XL  74 
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ment  was  made  by  adding  the  name  of  the  official  assignee  as  a  co-plaintifll 
In  Morris  v.  Evans y  (a)  a  *declaration  for  the  disturbance  of  a  light  of  rm^A^ 
ferry  was  amended  by  adding  jtwo  counts  vaiying  the  termini,  and  I- 
the  description  of  the  persons  liable  to  pay  the  toll,  after  the  cause  had  been 
taken  down  to  trial,  and  the  record  withdrawn.  In  Doe  dem.  MarriM  r, 
Edwards,  6  Carr.  &  P.  208,  (25  E.  C.  L.  R.  359,)  Parke,  J.,  allowed  a 
mistake  in  the  name  of  the  parish  to  be  amended  at  nisi  {uius,  although  the 
ejectment  was  brought  for  a  forfeiture,  the  action  not  being  defended  on  the 
ground  of  variance.  In  The  Mm^  and  Burgesses  of  Carmarthen  t.  Ltwis^ 
6  Carr.  &  P.  608,  (25  £.  C.  L.  R.  560,)  in  assumpsit,  for  the  use  and  occu 
pation  of  ^^  standings,  market-places,  and  sheds,"  Uie  defendant  pleaded  non 
assumpsit ;  at  the  trial,  the  plaintiffs  produced  an  agreement  for  a  demise  of 
tolls  to  the  defendant.  Pabke,  B.,  allowed  the  declaration  to  be.  amended 
by  inserting  the  word  '^  tolls"  {h)  the  plaintiffs  paying  the  costs  of  the 
amendment.  Jacob  v.  Kirk,  2  Mood.  &  Rob.  221 ;  HoweU  r.  Thomas,  7 
Carr.  &  P.  342,  (32  E.  C.  L.  R.  634.) 

Talfowrdy  Serjt.,  (with  whom  was  Skoann,)  contrk.     It  has  not  been  denied 
that  between  the  contract  stated  in  the  declaration  and  the  letter  put  in 
to  prove  that  contract,  there  was  a  difference,  not  in  terms  only,  but  id 
substance.     It  will,  therefore,  be  only  necessary  to  advert  to  the  last  point, 
— whether  the  amendment  was  within  the  statute.     The  power  to  amend 
extends  to  those  cases  only  in  which  there  is  a  variance  not  material  to  the 
merits,  and  b}r  the  amendment  of  which  the  opposite  party  is  not  prejudiced. 
The  cases  w£ich  have  been  cited  on  the  part  of  the  plaintiff  apply  to  the 
latter  point  only.     *It  is  clearly  material  to  the  merits  of  the  case  to   r#250 
determine,  whether  the  contract  between  the  parties  is  such  as  to   ^ 
limit  the  extent  of  the  liability  to  21.  per  week,  or  whether  it  is  an  unlimited 
engagement.     It  is  objected  that  there  is  no  affidavit ;  but  a  plaintiff  ought 
not  to  be  encouraged  to  declare  in  such  a  manner  as  to  give  himself  a  chance 
of  recovering  that  to  which  he  is  not  entitled.     The  plaintiff  must  have 
known  that  he  had  no  right  to  claim  the  138/.  6s,  9d.  finom  the  defendant. 
Ward  V.  Pearson,  5  M.  &  W.  16,  7  Dowl.  P.  C.  382.     [Tindal,  C,  J. 
The  statute  of  9  G.  4,  c.  15,  which  is  still  in  force,  does  not  restrict  the 
power  of  amending  to  those  cases  only  in  which  the  defect  to  be  amended  is 
not  material  to  the  merits.]     That  statute  also  speaks  of  variance  <^  not  ma- 
terial to  the  merits  of  the  case."     [Maule,  J.   Those  words  occur  in  the 
recital,  but  are  not  repeated  in  the  enacting  clause.     If  the  declaration,  as 
originally  delivered,  contain^  two  counts,  it  is  not  certain  that  the  defend- 
ant would  have  applied  to  strike  one  of  them  out. 

Tindal,  C.  J.  I  am  of  opinion  that  there  was  a  variance  between  the 
contract  set  out  on  the  record,  and  the  letter  produced  to  prove  it.  But  I 
think  that  the  defect  was  amendable  under  the  statute  of  9  G.  4,  c.  15.  The 
question  is,  upon  what  terms  the  amendment  should  be  made?  We  should 
see  that  no  additional  expense  is  thrown  upon  the  defendant  by  the  amend- 
ment. If  the  defendant  had  said,  "  I  never  came  to  contest  your  ri^t  to  the 
38/.,"  he  would  have  been  entitled  to  the  costs  from  the  time  at  which,  if  he 
had  known  the  extent  of  the  plaintiff's  demand,  he  might  have  paid  money 
into  court.     But  that  was  not  the  case ;  for  after  the  claim  to  recover  the 

(a)  1  Dowl.  P.  C.  657.    This  was  also  before  the  latter  sUtvte. 

(ft)  It  was  objected  that  a  corporation  could  not  maintain  assumpsit  for  the  use  and 
occupation  of  tolls,  tolls  being  an  incorporeal  hereditament  The  objection  is  said  lo 
have  been  overruled,  on  the  ground  thai  use  and  occupation  will  lie  for  tithest.  Tatm 
gmmrtj  whether,  even  at  the  suit  of  an  individual,  assumpsit  will  lie  for  either  tolls  or 
liUies. 
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138/.  6^.  9d.  had  been  abandoned  on  the  part  of  the  plaintiiOry  the  defendant 
^25^1  still  went  *on  to  contest  his  liability  to  pay  the  14/.  and  the  24/.  I 
^  think  the  rule  ou^t  to  be  discharged  as  for  a  nonsuit,  but  that  the 
defendant  should  be  allowed  such  costs  as  shall  appear  to  the  master  to  have 
been  caused  by  the  mis^^tement  of  the  contract  in  the  declaradon. 

Bo6ANQiJ£T,  J.  There  is  a  variance  between  the  allegation  on  the  record 
and  the  letter  produced ;  but  it  is  a  variance  which  ought  to  be  amended  un- 
der the  9  G.  4,  c.  15.  Consider  in  what  a  condition  the  plaintiff  would  be, 
if  we  were  to  hold  that  he  is  not  entitled  to  have  the  amendment  made.  He 
has  misconstrued  the  language  of  the  defendant's  letter,  in  supposmg  that  the 
defendant  has  guarantied  the  repayment  of  all  the  money  which  the  plaintiff 
should  advance,  in  addition  to  the  24/.,  and  has  not  restricted  his  further 
liability  to  2/.  per  week  only ;  the  defendant,  on  the  other  hand,  saying  that 
the  legal  effect  of  the  engagement  into  which  he  has  entered  is,  that  be  should 
only  pay  so  much  additional  money  as  the  plaintiff  should  advance  to  Bass 
at  Uie  rate  of  2/.  per  week.  The  plaintiff  being  prevented,  by  the  new  rules 
of  pleading,  from  putting  more  than  one  count  upon  the  record,  he  must 
either  dve  up  his  claim  K>r  the  138/.  6s.  9d.y  to  which  he  considers  himself 
entided,  or  if  he  declares  for  the  176/.  6s,  9d.,  he  must,  upon  the  construc- 
tion put  upon  the  letter  by  the  defendant,  and  approved  of  by  the  court,  fail 
altogether,  unless  this  amendment  be  allowed,  (a)  The  guarantee  must 
*2521  ^^^  *been  perfectiy  well  known  to  the  defendant.  The  plaintiff  has 
-I  proved  part  of  his  demand,  and  ought  not  to  be  turned  round  be- 
cause he  has  sought  to  recover  a  sum  to  which  the  defendant's  engagement 
does  not  extend. 

Ebskinc,  J.  This  was  a  case  in  which  I  am  of  opinion  the  judge  had 
power  to  amend,  and  in  which  I  think  he  acted  rightly  in  directing  the 
amendment  The  defendant  knew,  or  had  the  means  of  laiowing,  what  the 
contract  was  upon  which  he  was  sought  to  be  charged.  If  the  defendant, 
on  the  abandonment  of  the  claim  for  the  138/.  65.  Id.  at  the  trial,  had  ad- 
mitted his  liability  to  pay  the  24/.  and  the  14/.,  I  think  he  would  have  been 
entitled  to  his  costs  up  to  that  time ;  but  he  chose  to  proceed,  disputing  his 
liability  to  pay  any  thing.  This  shows,  that  in  originally  defending  the  ac- 
tion, the  defendant  meant  to  contend  that  he  was  not  liable  to  pay  any  part 
of  the  money  advanced  by  the  plaintiff  to  Bass. 

Maule,  J.  I  think  that  the  rule  which  my  lord  chief  justice  has  proposed 
will  have  the  effect  of  doing  justice  between  these  parties.  By  the  decla* 
ration,  which  could  only  be  founded  upon  a  written  contract,  the  defendant 
had  warning  that  he  was  sued  upon  that  which  might,  under  the  9  6. 4,  c. 
15,  if  not  under  the  3  &  4  W.  4,  c.  42,  s.  23,  become  the  subject  of  an 
amendment.  The  power  of  amending  under  3  &  4  W.  4,  c.  42,  s.  23,  is 
given  by  way  of  substitution  for  the  right  to  have  two  or  more  counts  upon 
the  same  cause  of  action ;  and  I  think  the  parties  should  be  placed  in  the 
fttuation  in  which  they  would  have  been  if  the  declaration  had  contained 
two  counts,  and  the  verdict  upon  one  had  been  for  the  plaintiff,  and  upon 
the  other  for  the  defendant. 

(a)  If  the  plaintifi*,  instead  of  attempting  to  construe  the  defendant's  letter,  had  set  it 
oni  either  in  fuee  verba  or  by  way  of  recital,  the  assignment  of  a  breach  of  guarantee  in 
9ot  paying  the  138L  69. 9d.,  would  have  entitled  the  plaintiff  to  recover  that  sum,  if  his 
coQstniction  of  the  letter  had  been  adopted  by  the  court,  and,  on  the  other  hand,  would 
have  been  rejected  as  surplusage,  if  that  construction  had  been  considered  to  be  untena^ 
ble.  No  question  of  variance  would  then  have  arisen ;  and  the  plaintiff  would,  it  ig 
conceived,  have  been  safe  as  to  the  342,  and  the  142.,  in  whatever  light  the  claim  for  the 
1984  6«i  9<L  might  have  beea  viewed. 
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Talfaurdy  Sent.,  adced  for  the  costs  of  the  application. 
*TiNDAL,  C.  J.   The  costs  of  this  rule  ou^t  not  to  fiadl  on  the  de-    r«Ago 
(endant      They  are  virtually  costs  immediately  incidental  to  the    ■- 
Amendment 

Rule  discharged  as  to  the  entering  of  a  nonsuit, — the  defendant  to  >e 
allowed  such  costs  as  were  occasioned  by  the  mis-statement  ^^  ine 
contract 


LAMBURN  V.  CRUDEN. 

A  ft^rvaat  is  engaged  at  a  yearly  salary,  payable  quarterly.  A  month  aAer  the  termi- 
nation of  one  of  the  years  of  the  service,  the  servant  tenders  his  resignation.  Aiter 
another  month  the  resignation  is  accepted,  nothing  being  said  about  remuneration  for 
the  time  elapsed  since  the  termination  of  the  last  year's  service.  The  law  implies  no 
engagement  to  pay  for  the  services  performed  since  the  last  quarter. 

It  was  held,  however,  that,  under  the  circumstances,  it  ought  to  have  been  left  to  the  jury 
to  say,  whether  the  parties  had  come  to  an  agreement  that  those  services  should  be 
paid  for. 

Assumpsit,  for  work  and  labour.     Plea :  non  assumpsit 

At  the  trial,  before  Tindal,  C.  J.,  at  the  London  sittings  after  Hilary  teim, 
1839,  the  following  facts  appeared : 

The  plaintiff  had  been  a  superintendent  of  packets  in  the  service  of  the 
Star  Steam  Packet  Company,  and  the  defendant  was  the  chairman  of  the 
board  of  directors  of  that  company.  The  plaintiff's  salary  was  payable 
quarterly.  '  The  last  year  of  his  service  expired  on  the  29th  of  September, 
1837,  and  his  salary  up  to  that  time  had  been  duly  paid.  Before  the  29th 
of  September,  1837,  the  plaintiff  wrote  to  the  secretaiy  of  the  company  a 
letter,  in  which  he  refused  to  receive  any  orders  from  the  chairman  of  the 
board  of  directors,  unless  they  were  in  wntine.  On  the  20th  of  October, 
the  plaintiff  sent  a  letter  to  the  secretary,  tendering  his  resignation,  which 
was  not  accepted  until  the  13th  of  December.  The  plaintiff  perfbnned  no 
service  for  the  company  after  *the  29th  of  September,  1837,  except  r#254 
upon  one  occasion,  when  he  went  on  board  one  of  die  company's  *- 
packets  to  inspect  her,  but  the  servants  had  received  orders  not  to  attend  to 
his  directions. 

The  particulars  of  the  plaintiff's  demand  stated  that  the  action  was 
brought  for  money  due  for  his  services  between  the  29th  of  September  and 
the  13th  of  December.  The  lord  chief  justice  nonsuited  the  plaintiff,  on 
the  ground  that  after  showing  a  yearly  hiring  and  a  rescinding  of  that  con- 
tract, the  plaintiff  was  not  entitled  to  sahny  pro  raid;  but  he  directed  the 
f'ury  to  fmd  what  the  services  from  the  29th  of  September  to  the  I3th  of 
)ecember  were  worth.  The  jury  found  that  the  plaintiff's  services  for  that 
1)eriod  would  be  worth  241,  lOs,  The  lord  chief  justice  gave  the  plaintiff 
eave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  that  sum. 

A  rule  nisi  having  been  obtained  in  the  alternative,  for  setting  aside  the 
nonsuit  and  entering  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  ant^ 
p.  239, 

Skecj  Serjt.,  now  showed  cause.  Where  a  servant  rescinds  the  contract 
of  hiring,  he  is  not  entitled  to  receive  any  wages  imder  the  contract  so  re- 
scinded. Spain  V.  JmoU,  2  Stark.  N.  P.  C.  256,  (3  E.  C.  L.  R.  339;) 
Huttnum  v.  Baulnais,  2  Carr.  &  P.  510,  (12  E.  C.  L.  R.  239 ;)  Turner  r> 
RoKnscm,  6  Carr.  &  P.  15,  (25  E.  C.  L.  R.  257,)  5  B.  &  Ad.  789,  2  Ncr. 
&  M.  829.  The  plaintiff  (who  was,  in  truth,  dismissed  from  the  service) 
was  chargeable  with  misconduct,  which  would  be  an  answer  to  the  action' 
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Bidgway  v.  Hmgerford  Market  Campanyj  3  Ad.  &  £11.  171,  (30  E.  C.  L. 
R.  59,)  4  Nev.  &  M.  797,  Harr.  &  WoU.  244.  In  Thomas  v.  WUUams, 
1  Ad.  &  Ell.  685,  (28  E.  C.  L.  R.  180,)  3  Nev.  &  M.  545,  which  wiU  per- 
haps  be  referred  to  for  the  plaintiff,  the  parties  caine  to  an  express  agree- 
ment tliat  the  plaintiff  should  be  paid,  pro  ratdj  for  his  bygone  services. 
•2551  *^^^'^  ^^  parties  have  come  to  no  such  understanding.  There  the 
•'  plaintiff  recovered,  not  on  the  original  contract,  but  upon  the  substi- 
tuted agreement.  The  assessment,  by  the  jury,  of  the  value  of  the  plain- 
tiff's services  is  nugatory,  the  plaintiff  bein^  entitled  to  no  remuneration  for 
any  services  performed  by  hun.  Where  freight  pro  rata  Uineris  is  claimed, 
it  must  be  shown  that  the  partners  have,  in  ract,  come  to  a  new  agreement. 

If  the  court  should  be  of  opinion  that  this  was  a  case  in  which  the  jury 
mi^ht  infer  the  existence  of  a  new  contract,  all  that  the  plaintiff  woulcl  be 
entided  to  ask  for,  would  be  a  new  trial. 

Atcherly^  Serjt.,  in  support  of  the  rule.  This  is  a  case  where  the  parties 
dissolved  their  contract  b^  mutual  consent ;  and  the  question  is,  whether 
that  does  not  let  the  plaintiff  in  to  claim /)ro  raid,  [Tindal,  C.  J.  Nothing 
is  said  at  the  time  about  the  bygone  services.]  Where  the  parties  dissolve 
a  special  contract,  a  right  of  action  arises  upon  an  implied  general  contract, 
although  nothing  be  stated  at  the  time.  [Tindal,  C.  J.  If  the  plaintiff 
had  tendered  a  resignation  of  his  employment,  sub  modo^  the  master  mieht 
have  refused  to  accept  such  a  resignation.]  If  at  the  time  of  the  dissolution 
of  the  contract,  the  plaintiff  had  taken  a  security  for  his  bygone  services,  such 
security  would  have  been  valid.  Thomas  v.  Williams,  What  the  parties 
really  contemplated  was,  that  they  should  be  placed  in  the  same  situation 
as  if  no  special  contract  had  existed.  [Tindal,  C.  J.  What  do  you  say 
of  the  letter  of  the  20th  of  October?  Maule,  J.  Suppose  the  onerous 
part  of  the  service  was  to  be  performed  in  the  winter,  and  the  parties  quar- 
relled at  the  be^nning  of  the  winter,  and  put  an  end  to  their  special  con- 
•2561  ^^^^^^  witnout  saying  any  thing  about  wages.]  At  all  events  it  •ought 
-■  to  have  been  submitted  to  the  juiy,  as  a  question  of  fiict,  whe£er 
the  parties  did  or  did  not  come  to  a  substituted  agreement.  [Ebskine,  J. 
In  Thomas  v.  Williams  it  was  left  to  the  jury  to  say,  whether  the  contract 
had  been  dissolved  by  the  consent  of  the  parties,  with  a  direction  from  the 
learned  judge  to  find  for  the  plaintiff,  if  they  should  be  of  that  opinion.] 

Tindal,  C.  J.  No  new  contract  arises,  by  implication  of  law,  upon  a 
simple  dissolution  of  a  special  contract  of  hinng  and  service,  in  respect  of 
services  performed  under  such  special  contract  previously  to  its  being  so 
dissolved.  But  we  think  that  there  ought,  in  this  case,  to  be  a  new  trial, 
in  order  that  it  may  be  submitted  to  the  consideration  of  a  jury,  whether  the 
parties  did  or  did  not  come  to  any  new  agreement  in  respect  of  the  services 
perfonned  subsequently  to  the  29th  of  September,  and  that  such  new  trial 
should  be  without  payment  of  costs  on  eiUier  side. 
Per  Curiam. 

Rule  absolute  accordingly,  (a) 

(a)  And  see  Duneomb  v.  Tiekridge,  Alleyn.  04. 


•267]      •GLAHOLM  v.  HAYS,  IRVINE,  and  ANDERSON. 

By  a memorandom  of  charter  it  is  agreed: — ^that  a  vessel  shall  proceed  to  Trieste,  and 
tltere  load  a  fall  carf^o,  and  being  so  loaded  shall  proceed  to  a  port  in  the  United  King* 
dom,  and  deliver  the  same,  npon  payment  of  freight  at  a  certain  rate ;  that  forty  run* 
^gdays  shall  be  allowed  the  merehants  (if  not  sooner  despatched)  for  loading  a 

8D 
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Trieste,  and  for  unloading  at  the  port  of  discharge ;  and  twelve  days  on  denuirage,  atCL 
per  day ;  ifie  veuel  to  tail  from  EtigUtwl  on  or  ixfort  the  Ath  of  February  ntxi — and  that  tbc 
ve^ael  shall  be  addresxetl  to  the  charterer's  agents  at  the  port  of  loading  and  discharge: 
heltl,  tliat  the  sailing  on  or  before  the  4th  of  February  was  a  condition  precedent 

Assumpsit,  upon  a  memorandum  of  charter  of  the  Pomona,  Smith,  master, 
whereby  it  was  agreed  that  the  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  should,  having  liberty  to  load  a  cargo  of 
coals  out,  either  to  Venice  or  Trieste,  or  both  those  ports,  proceed  to  Trieste, 
and  there  load  a  complete  and  full  cargo  of  wheat  or  other  lawful  merchaih 
disc,  the  merchants  finding  mats  for  dunnage,  if  required,  if  the  vessel 
should  load  coals  on  the  ship's  account ;  the  cargo  to  be  addressed  to  the 
charterer's  agents,  which  the  merchants  bound  themselves  to  ship,  not  ex- 
ceeding what  the  said  vessel  could  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture ;  and  that  the  said  ves- 
sel, being  so  loaded,  should  therewith  proceed  to  a  good  and  safe  port  in 
the  United  Kingdom,  calling  at  Cork  or  Falmouth  for  orders,  or  so  near 
thereunto  as  she  might  safely  get,  and  deliver  the  same,  on  being  paid 
freight  at  and  after  the  rate  of  9*.  per  quarter  for  wheat,  with  10  per  cent 
thereon  for  primage,  and  other  goods  in  fair  proportion  thereto,  restraints  of 
princes  and  rulers  during  the  said  voyage  always  excepted :  That  the  cargo 
should  be  sent  alongside  and  taken  from  alongside  the  said  vessel  at  the  ex- 

Knses  and  risk  of  the  said  freighters :  That  the  freight  should  be  paid  on  tm- 
iding  and  right  delivery  of  the  cargo,  one  half  in  cash,  and  the  remainder  by 
approved  bill  at  two  months'  date :  That  forty  running  days  should  be  aUow- 
ed  the  said  merchants,  if  the  *ship  were  not  sooner  despatched,  for  r^gsS 
loading  the  said  ship  at  Trieste  and  unloading  at  her  port  of  dis-   ^ 
charge,  and  twelve  days  on  demurrage  over  and  above  the  said  laying  days, 
at  6?.  per  day :   The  vessel  to  sail  from  England  on  or  before  the  ^h  of 
Fehmay^y  then  next :  That  the  vessel  should  be  addressed  to  the  charterers 
a^nts  at  the  ports  of  loading  and  discharge :  That  the  cash  for  the  diip's 
disbursements  should  be  advanced  free  of  interest  or  coomiission  :  And  that 
the  penalty  for  the  non-performance  of  the  said  agreement  should  be  800t 
Mutual  promises,  and  general  allegation  of  perfonnance.     Breach :  that  no 
agent,  or  other  person  on  behalf  of  the  defendants,  for  the  loading  of  4e 
said  vessel  could  be  found  by  the  said  master,  nor  had  any  such  agent  or 
other  person  been  appointed  by  the  defendants :  and  further,  that  the  de- 
fendants did  not,  nor  would,  within  die  number  of  days  in  the  charter-party 
mentioned  in  that  behalf,  nor  did  nor  would  any  other  person  or  persons  on 
the  behalf  of  the  defendants,  within  the  said  last-mentioned  number  of  days, 
load  the  said  vessel  with  a  full  and  complete  cargo  of  wheat  or  other  lawwl 
merchandise,  according  to  the  tenor  and  effect  of  the  said  charter-party,  and 
of  their  promise  and  undertaking ;   but,  on  the  contrary  thereof,  wholly 
neglected  and  refused  to  load  the  said  vessel  with  any  cargo  or  merchandise 
whatsoever :  and  the  plaintiff  further  saith,  that  by  reason  of  the  premises, 
the  said  vessel  was  detained  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twenty  days  after  the  said  lay  da;^s  and  days  of  demurra^  in  the  said 
charter-party  mentioned,  whilst  the  said  master  was  endeavourmg  to  procure 
another  cargo ;  and  that  by  reason  of  the  said  defendants'  not  having  been 
ready  to  load  the  said  ship,  and  not  having  appointed  or  provided  any  agent 
or  other  person  for  the  loading  of  the  said  vessel,  the  plaintiff  was  pnt  to 
great  charges  and  expenses,  amounting,  to  wit,  to  the  sum  of  100/.,  in  and 
about  inquiring  and  *advertising  for  the  said  agents  :  and  the  plaintiff  r«259 
further  saith,  that  by  reason  of  the  defendants'  not  having  provided 
any  cargo  or  merchandise  whatsoever  as  aforesaid,  the  plaintiff  not  w 
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lo^  and  was  deprived  of  all  the  profit  and  advantage  which  he  might  and 
otherwise  would  have  made  by  the  freight  and  primage  of  the  sa.d  car^  so 
agreed  to  be  loaded  by  the  defendants  as  afbresaid,  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  2000/. ;  but  was  also  put  to  gi'eat  charges 
and  expense,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  1000/., 
in  and  about  the  master  of  the  said  vessel  endeavouring  to  procure,  and 
procuring,  another  freight  in  the  stead  of  the  said  freight  so  agreed  to  be 
provided  by  the  defendants  as  aforesaid :  and  the  plaintiff  further  saith,  that 
by  reason  of  the  premises,  and  by  reason  of  freights  having  fallen  in  value 
between  the  arriv^  of  the  said  ship  and  the  expiration  of  the  said  lay  days, 
the  frei^t  so  provided  by  the  said  master  as  aforesaid  was  of  much  less 
value,  to  wit,  450/.  less  vaflue  than  the  freight  so  agreed  to  be  provided  by 
the  defendants  as  aforesaid :  and  that  by  reason  of  ue  premises  the  plaintiff 
had  been  put  to  great  expense,  and  sustained  great  loss  and  inconvenience. 
The  defendants  pleaded,  inter  alioy  that  although  the  said  vessel  was  re* 

Juired  by  the  said  charter-party  to  sail  from  England  on  or  before  the  4th 
ay  of  February  next  after  the  making  of  the  said  charter-party,  yet  the  said 
vessel  did  not  sail  from  England  on  or  before  the  said  4th  day  of  February ; 
but,  on  the  contraiy  thereof,  the  said  vessel  remained  and  continued  in 
En^and,  without  the  leave  or  license,  and  against  the  will,  of  the  defend- 
ants, for  a  lonff  time  after  the  said  4di  day  of  February,  to  wit,  until  and 
upon  the  22d  day  of  February  in  the  year  aforesaid.  Whereupon  the  de- 
fendants then  refused  to  perform  and  fulfil  the  said  charter-party,  as  they 
lawfully  might  do,  for  the  cause  aforesaid.  Verification. 
•2601  *Replicadon,  that  the  said  vessel,  durtng  the  time  she  remained  in 
J  En^and  after  die  said  4th  day  of  February,  as  in  the  last  plea  men- 
tioned, was  detained  by  contrary  winds,  and  that  the  said  vessel  did  not  re- 
main in  England  after  the  elapsing  of  the  time  during  which  the  vessel  was 
80  detained  as  aforesaid  ;  and  the  plaintiff  further  saith  that  the  expiration 
of  the  said  time  at  which  the  said  vessel  set  sail  was  before  any  refiisal  by 
the  defendants  to  fulfil  or  perform  the  charter-party,  and  as  soon  after  the 
said  4th  day  of  February  in  the  la^  plea  mentioned  as  was  practicable  in 
that  behalf;  and  that  the  time  which  elapsed  after  the  said  4th  day  of  Feb- 
ruary, and  before  the  sailing  of  the  said  vessel  as  in  the  said  last  plea  men- 
tioned, did  not  hinder  the  said  vejssel  from  proceeding  to  and  arriving  at 
Trieste  within  a  reasonable  time  in 'that  behalf,  but  that  the  said  vessel  pro- 
ceeded on  her  said  voyage  with  such  despatch  as  to  arrive  at  Trieste  within 
a  reasonable  time  after  the  said  4th  day  of  February  as  is  in  the  declaration 
in  that  behalf  mentioned,  and  before  other  vessels  which  had  sailed  fix)m 
En^d  before  the  said  4th  day  of  February ;  urithoui  this  that  the  time 
which  elapsed  after  the  4th  day  of  February,  before  the  sailing  of  the  said 
vessel  from  England,  was  a  long  and  unreasonable  time,  in  manner  and  form 
as  in  the  last  plea  in  that  behalf  alleged ;  concluding  to  the  country. 

Special  demurrer,  showing  for  cause, — that  inasmuch  as  the  replication 
professes  to  contain  a  special  traverse,  the  inducement  thereof  ought  to  have 
contained,  and  to  have  constituted,  a  sufficient  answer,  in  substance,  to  the 
■aid  last  plea ;  yet,  that  in  fact  it  contains  and  constitutes  no  such  answer, 
inasmuch  as  the  detention  of  the  said  vessel  by  contrary  winds  was  not  pro- 
vided for  or  admitted  by  the  said  charter-party  as  an  excuse  for  the  non- 
performance of  the  said  charter-party  by  the  said  plaintiff;  nor  is  it  material 
to  the  merits  of  this  suit,  whether  the  said  vessel  arrived  at  Trieste  within 
*26n  ^  *reasonable  time  after  such  detention,  or  whether  the  said  vessel 
-*  arrived  at  Trieste  before  or  after  any  other  vessels  which  had  sailed 
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from  England  before  the  said  4th  day  of  February ;  and  also  diat  the  said 
replication  is  further  defective  in  this,  that  the  conclusion  thereof  contains 
no  direct  or  formal  traverse  or  denial  of  any  material  allegation  contained  in 
the  said  last  plea :  and  also  that  the  said  replication  is  further  defective  in 
this,  that  the  inducement  thereof  amounts  to  a  pleading  in  confession  and 
avoidance  of  the  said  last  plea,  inasmuch  as  it  admits  the  allegation  con- 
tained  in  the  said  last  plea,  to  wit,  that  the  said  vessel  did  not  sail  from  Eng- 
land on  or  before  the  said  4th  day  of  February,  and  attempts  to  avoid  the 
same  by  afiirming  that  the  said  ship  was  detained  by  contrary  winds ;  and 
also  that  the  said  replication  is  further  defective  in  this,  that  it  attempts  to 
put  in  issue  a  matter  wholly  immaterial  and  irrelevant  to  the  merits  of  the 
cause,  inasmuch  as  the  terms  of  the  said  charter-party  in  the  said  declaration 
mentioned  provided  absolutely  that  the  said  vessel  should  sail  from  England 
on  or  before  the  said  4th  day  of  Februaiy  next  after  the  making  thereof, 
and  such  sailing  thereof  was  made  a  condition  precedent  to  the  performance 
of  the  said  charter-party  by  the  said  defendants,  for  the  fulfilment  of  which 
the  said  plaintiff  bound  himself  absolutely,  and  made  the  same  the  essence 
of  the  contract  with  the  said  defendants;  and  also  that  the  said  replication 
is  further  defective  in  this,  that  it  does  not  in  any  manner  traverse,  or  con- 
fess and  avoid,  any  of  the  material  allegations  contained  in  the  said  last  plea. 
And  also  that  the  said  replication  is  uncertain,  inasmuch  as  it  does  not  ap- 
pear thereby  what  it  is  intended  to  answer,  or  how  it  is  appUcable  to  the 
said  last  plea,  or  what  connection  the  arrival  of  the  said  vessel  at  Trieste 
within  a  reasonable  time  after  its  detention  by  contrary  winds,  or  its  arrival 
at  Trieste  before  other  vessels,  has  with  the  merits  of  •this  cause,  or  r^ac2 
with  the  due  fulfilment  of  the  said  charter-party  as  made  and  set  forth   ^ 
by  the  said  plaintiff:     And  also  that  the  said  replication  is  further  defective 
in  this,  that  it  traverses,  and  attempts  to  put  in  issue,  a  matter  not  alleged 
in  the  plea  which  it  professes  to  answer,  inasmuch  as  it  is  not  alleged  in  the 
said  last  plea  that  the  time  which  elapsed  after  the  4th  day  of  Februaiy,  be- 
fore the  sailing  of  the  said  vessel  from  England,  was  a  long  and  unreason- 
able time ;  and  the  said  replication,  by  reason  tiiereof,  contains  no  traverse 
of,  and  has  no  reference  to,  the  said  plea. 

SheCj  Serjt.,  in  support  of  the  demurrer.     The  replication  is  admitted  to 
be  bad.     The  court  will  therefore  have^  to  decide  upon  the  validity  of  the 
plea ;  which  depends  on  the  question,  whether  the  engagement  on  the  part 
of  the  plaintiff,  that  the  vessel  should  sail  from  England  on  or  before  the  4th 
of  February,  is  to  be  considered  as  a  condition  precedent.     [Tindal,  C.  J. 
Suppose  the  wind  was  directly  contrary.]   In  Shadforth  v.  Higgm^  3  Campb. 
385,  (a)  the  freighter  had  engaged  to  provide  a  cargo  at  a  port  in  Jamaica, 
in  time  for  the  July  convoy,  "  provided  she  arrived  out  and  was  ready  by 
the  25th  of  June."     It  was  held  by  Lord  Ellenborough,  C.  J.,  that  the 
arrival  of  the  vessel  by  the  25th  of  June,  was  a  condition  precedent  to  the 
obligation  to  provide  any  cargo.     In  Shubrick  v.  Salmond^  3  Burr.  1637, 
the  defendant  covenanted  that  the  vessel  should  proceed  from  the  port  (^ 
discharge  in  Madeira,  to  Wynyard,  in  South  Carolina,  directly  as  wind  and 
weather  would  permit  after  the  discharge  of  the  outward  cargo.     The  cha^ 
ter-party  contained  a  clause  releasing  the  plaintiff  from  the  obligation  to  pW" 
vide  a  cargo  at  Wynyard,  in  case  the  *ship  should  not  arrive  there  rtjgs 
by  the  4th  of  March.     The  declaration  assigned  a  breach  in  not  *■ 
arriving  at  Wynyard  on  the  4th  of  March,  or  at  any  time  afterwards;  to 
which  the  defendant  pleaded,  that  it  was  impossible,  after  the  discharge  « 
(a)  8ed  vide  Deffell  v.  BrockUbank,  A  Price,  48, 43. 
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the  cargo,  to  arrive  at  Wynyard  by  the  4th  of  March.  It  was  held,  upon 
demiirrer  to  this  plea,  that,  the  defendant's  engagement  that  the  ship  should 
proceed  to  Wynyard  was  an  absolute  engagement.  In  Granger  v.  Bemty 
Moo.  &  Malk.  475,  (22  E.  C.  L.  R.  361,]  Lloyd  &  Welsby  270,  upon  a 
proyiso  in  a  charter-party,  that  if  the  ship  aid  not  arrive  at  her  port  of  load 
ing  on  or  before  a  certain  day,  unless  prevented  by  stress  of  weather  or 
other  unavoidable  impediments,  the  freighter  should  not  be  obliged  to  pro- 
vide a  cargo ;  it  was  held,  that  if  ordinary  diligence  were  used  to  reach  the 
port  of  loading,  the  case  was  within  the  exception,  though  the  causes  by 
which  the  ship  was  detained  might,  by  extraordinary  exertion,  have  been 
overcome.  'Diere,  unless  the  arrival  of  the  ship  before  the  particular  day 
had  been  held  to  be  a  condition  precedent,  it  would  have  been  unnecessary 
to  consider  whether  the  case  fell  within  the  exception.  [Maule,  J.  In 
Granger  v.  Denl  the  verdict  for  the  defendant  would  have  been  wrong,  sup- 
posing the  stipulation  not  to  amount  to  a  condition  precedent.]  Soames  v. 
Lonergan,  2  B.  &  C.  664,  (9  E.  C.  L,  R.  179),  4  D.  &  R.  74,  Abbott, 
Law  of  Shipping,  5th  ed.  195,  6th  ed.  250 ;  Stovers  v.  Curlings  3  New  Ca. 
355,  (32  E.  C.  L.  R.  153);  MAndrew  v.  Adams,  1  New  Ca.  29,  (27  E. 
C.  L.  R.  297 ;)  BUchk  v.  AUdnsan,  10  East,  295 ;  Havelock  v.  Geddes,  10 
East,  555 ;  Davidson  v.  Gwyrnie,  12  East,  381,  all  show  that  this  is  a  con- 
dition precedent.  [Maule,  J.  It  will  be  said  that  if  the  sailing  on  the  4th 
of  February  is  a  condition  precedent  in  this  case,  the  sailing  within  a  rea- 
sonable time  would  also  have  been  held  to  be  a  condition  precedent.  There 
•OAdl  ^  ^  difficulty  in  *saying  that  one  is  to  be  a  condition  precedent  and 
^^^J  not  the  other.] 

BompaSj  Serjt.,  contrli.  No  authority  has  been  adduced  which  proves 
this  to  be  a  condition  precedent.  All  the  cases  cited  show  that  it  is  not 
None  of  the  stipulations  which  precede  and  follow  the  clause  in  question 
can  be  contended  to  create  a  condition  precedent.  In  Shadforth  v.  Higgins 
the  terms  of  the  proviso  made  it  a  condition  precedent.  Soames  v.  Lmer- 
gan  and  Shubrich  v.  Salmond  are  in  favour  of  the  plaintiff.  The  leading 
case  upon  this  point  is  Constable  v.  Cloberie,  Palmer,  397,  (a)  where  it  was 
held  that  a  breach  of  the  covenant  to  sail  with  the  first  wind  was  no  answer 
to  an  action  for  freight  This  principle  was  acted  upon  in  Boone  v.  Eyre, 
1  H.  Bla.  273,  n.,  2  W.  Bla.  1312 ;  and  in  Freeman  v.  TayUyr,  8  Bingh.  124, 
(21  E.  C.  L.  R.  246,)  1  M.  &  Scott,  182 ;  Bomman  v.  Tooke,  1  Campb.  377. 
In  Hale  v.  Cazenove,  4  East,  476,  the  opinion  of  the  judges  is  directiy  in 
point:  Ritchie  v.  Atkinson,  and  Davidson  v.  Gwynne,  supra,  263.  The 
clause  requiring  the  vessel  to  be  read^  to  sail  on  a  certain  day  is  introduced 
for  the  benefit  of  tlie  shipper.  So,  m  FothergUl  v.  Walton,  8  Taunt.  576, 
(4  £.  C.  L.  R.  210,)  1  B.  Moore,  630,  where  the  ship-owner  covenanted  with 
the  freiditer  to  take  on  board  six  pipes  of  brandy  at  Havre  de  Grace,  and  to 
proceed  to  Terceira,  and  there  take  on  board  a  complete  cargo  of  fruit ;  it 
was  held  that,  though  thb  amounted  to  a  covenant  on  the  part  of  the  freighter 
to  ship  the  brandy  at  HSvre,  yet  that  such  engagement  did  not  create  a  con- 
dition precedent.  A  covenant  is  not  a  condition  precedent,  because  it  isi 
^Qjfifj}  prior  in  point  of  time  to  other  stipulations.  In  Stovers  v.  *Curlinf 
-I  it  was  laid  down  very  strongly  by  the  court  that  the  terms  must  b#i 
precise  to  create  a  condition  precedent. 

Shee,  Serjt.,  in  reply.     The  owner  is  not  bound  to  wait  (com  day  to  day, 
and  look  to  his  remedy  by  action  against  the  freighter.     The  authorities 
cited  for  the  plaintiiT  are  all  cases  in  which  the  parties  had  put  their  own 
(a)  Ant^  18 ;  and  see  1  Wms.  Saund.  320  b. 
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construdion  upon  the  agreement.  [Tindal,  C.  J.  That  observation  can 
hardly  apply  to  those  cases,  in  which  the  agreement  was  by  deed  :  Davidwn 
V.  Gwyrme.]  This  is  not  a  case  of  a  deed.  In  Abbott  on  Shipping,  5th  ed. 
179, 6th  ed.  232,  it  is  said, "  If  either  party  is  not  ready  at  the  time  appointed 
for  die  loading  of  the  ship,  the  other  may  seek  another  ship  or  cargo,  and 
Dring  an  action  to  recover  the  damages  he  has  sustained." 

Cur.  adv,  vuU. 

Tindal,  C.  J.,  now  delivered  the  jud^ent  of  the  court: 

The  question  raised  upon  this  record  is,  whether  the  clause  contained  in 
ihe  charter-party  set  out  in  the  declaration,  viz. :  "  the  vessel  to  sail  from 
England  on  or  before  the  4th  day  of  February  next,"  is  a  condition  pre- 
cedent on  the  part  of  the  ship-owner,  upon  the  non-compliance  wherevith 
on  his  part,  the  defendants,  the  freighters,  were  at  liberty  to  throw  up  the 
charter.  The  defendants,  in  their  plea,  have  treated  the  clause  as  importing 
a  condition ;  alleging  in  such  plea  that  the  vessel  '^  did  not  sail  from  En^sni 
on  or  before  the  said  4th  day  of  February,  but,  on  the  contrary,  remained 
and  continued  in  England,  without  the  leave  and  against  the  will  of  the 
defendants,  for  a  long  time  after;  whereupon  the  oefendants  refused  to 
perform  and  fulfil  the  said  •charter-party,  as  they  lawfully  might ;"  r^ngg 
and  the  plaintiff,  having  demurred  to  this  plea,  the  question  on  the  *- 
legal  construction  of  the  charter-party  is  theieby  raised. 

Whether  a  particular  clause  in  a  charter-party  shall  be  held  to  be  a  con- 
dition, upon  the  non-performance  of  which  by  me  one  party,  the  other  is  at 
liberty  to  abandon  the  contract,  and  consider  it  at  an  end  ;  or  whether  it 
amounts  to  an  agreement  only,  the  breach  whereof  is  to  be  recompensed  by 
an  action  for  damages,  must  depend  upon  the  intention  of  the  parties  to  be 
collected,  in  each  particular  case,  fh)m  the  terms  of  the  agreement  itself,  and 
from  the  subject-matter  to  which  it  relates,  (a)    "  It  cannot  depend,"  as 
Lord  Ellcnborough  observes,  "  on  any  formal  arrangement  of  the  words, 
but  (must  depend)  on  the  reason  and  sense  of  the  thing  as  it  is  to  be  col- 
lected from  the  whole  contract :"  see  RUchie  v.  Anderson^  10  East,  295. 
And  looking,  in  the  first  place,  at  the  terms  of  this  a^ement,  we  think  some 
distinction  must  have  been  intended  by  the  contracting  parties,  between  this 
particular  clause  and  those  which  precede  and  follow  it,  as  to  the  nature  of 
the  obligations  thereby  respectively  created.     All  the  clauses  of  the  charter- 
party,  both  prior  and  subsequent  to  the  clause  in  dispute,  are  framed  strictly 
and  properly  in  the  language  of  agreement  only.     The  charter-party  states, 
"  it  is  mutually  agreed  between  the  parties,  that  the  ship  being  ti^t,  4c., 
shall  proceed  to  Trieste,  and  there  load  a  complete  cargo ;  ttiat  die  said 
vessel  being  so  loaded  shall  therewith  proceed  to  a  good  and  safe  port  in 
the  United  Kingdom ;  that  the  cargo  shall  be  sent  alongside ;  that  the  freight 
shall  be  paid  in  the  manner  therein  stipulated  ;  that  forty  running  days  shall 
be  allowed  the  merchants."    And  then  is  interposed  the  clause  now  uiwler 
discussion,  viz. :  "  the  vessel  to  sail  from  England  •on  or  before  the  r%^ 
4th  day  of  February  next."     After  which,  the  charter-party  con- 
tinues m  the  same  frame  as  before :  Thai  tiie  vessel  shall  be  addressed  to 
the  charterers'  agents,  &c.     Referring,  therefore,  in  the  first  place,  to  the 
variation  between  the  language  of  the  particular  clause,  and  that  of  the 
clauses  amnn^t  which  it  is  found,  there  is  reasonable  ground  for  sunnisingj 
that  some  distinction  must  have  been  intended  between  them ;  and  no  other 
distinction  can  exist,  except  that  the  one  set  of  clauses  sounds  in  agreement* 
and  the  other  clause,  in  condition. 

^  (a)  And  see  ant^,  vol.  i.  661. 
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The  very  words  themselves,  "to  sail  t)n  or  before  a  given  day,"  do,  by 
common  usage,  import  the  same  as  the  words  "  candUioned  to  sail,"  or 
"  warranted  to  sail  on  or  before  such  a  day ;"  and,  undoubtedly,  if  in  the 
middle  of  a  common  bought  and  sold  note,  for  a  cargo  of  com,  or  any  other 
goods,  were  found  the  words,  "  to  be  deUvered  on  or  before  such  a  day," 
they  would  be  held  to  amount  to  a  condition ;  and  the  purchaser  would  not 
be  Dound  to  accept  the  cargo,  if  not  ready  for  delivery  by  the  day  appointed. 
And  looking  at  the  subject  matter  of  the  contract^  without  regarding  the 
precise  words,  we  think  that  construing  the  words  as  a  condition  precedent, 
wiU  carry  into  effect  the  intention  of  the  parties,  with  more  certainty  than 
holding  them  to  be  matter  of  contract  only,  and  merely  the  ground  of  an 
action  for  damages. 

Both  parties  were  aware  that  the  whole  success  of  a  mercantile  adventure 
does,  in  ordinary  cases,  depend  upon  the  commencement  of  the  voyage  by 
a  ^ven  time.  The  nature  of  the  commodity  to  be  imported,  the  state  of  the 
foreign  and  home  market  at  the  time  the  contract  of  charter*party  is  made, 
and  &e  various  other  calculations  which  enter  into  commercial  speculations* 
all  combine  to  show  that  despatch  and  certainty  are  of  the  very  first  import- 
*2681  ^^^^  ^^  ^^^  success ;  and  certainly  ^nothing  will  so  efiectually  in- 
-'  sure  both  despatch  and  certainty,  as  the  knowledge  that  the  obhga- 
tion  of  the  contract  itself  shall  be  made  to  depend  upon  Uie  actual  perform- 
ance of  the  stipulation  which  relates  to  them. 

The  present  case  appears  to  us  to  be  distinguishable  from  those  cited  on 
the  part  of  the  plaintiff,  in  both  the  particulars  to  which  we  have  adverted ; 
riz.,  that  in  this  case  the  form  of  the  stipulation  is  more  nearly  in  the  lan- 
guage of  condition  than  in  that  of  agreement,  whilst  in  the  cases  cited  the 
stipulation  is  in  the  language  of  covenant  only ;  and  again,  that  in  this  case 
the  performance  of  the  stipulation  goes  more  to  the  very  root  and  the  whole 
consideration  of  the  contract.  And,  indeed,  in  most  or  all  of  those  cases, 
the  objection  has  not  been  taken  until  after  die  voyage  had  been  performed, 
nor,  m  many  cases,  until  after  the  goods  had  been  accepted ;  so  that,  it  is 
manifest,  the  breach  of  the  agreement  of  which  the  defendant  complained, 
and  which  he  sought  to  set  up  as  the  non-performance  of  a  condition  pre- 
cedent, could  not  go  to  the  whole  of  the  consideration  of  the  contract. 

Such  was  the  case  of  Constable  v.  Cloberiej  (a)  where  the  ship-owner 
covenanted,  that  his  ship  should  sail  with  the  first  fair  wind ;  the  case  of 
Bommann  v.  Tbofo,  1  Campb.  377,  where  the  covenant  was,  that  the  ship 
should  sail  with  the  first  fiivourable  wind ;  and  the  defence  in  each  was  set 
up  against  a  demand  for  the  fireigfat,  after  the  ship  had  performed  her  voyage 
and  the  merchant  had  accepted  the  car^:  so  likewise  in  Davidson  v. 
Gunflme^  12  East,  381,  the  covenant  to  sail  with  the  first  convoy  was  held 
not  to  be  a  condition  precedent,  the  voyage  being  in  fact  performed ;  and 
so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the  parties  to  this 
*2691  ^^^^^  sufficiendy  appears  to  have  *been,  to  insure  the  ship's  sail- 
\  ing  at  latest  by  the  4th  of  February,  and  that  the  only  mode  of  effect- 
ing tins  is  by  holding  the  clause  in  question  to  form  a  condition  precedent ; 
^Hich  we  consider  it  to  have  been. 

Judgment  for  the  defendant 
(a) Palmer,  397 ;  Noy,  76;  Abbott,  L.  8.  191 ;  antd,  18. 
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EVERETT  and  Another,  Assignees  of  C.  A.  COLLIS,  a  Bankrupt,  t. 

WELLS  and  Others. 

Under  the  3  G.  4,  c.  39,  s.  1, 2,  a  warrant  of  attorney  is  not  valid  as  against  the  assi^ees 
of  a  bankrapt,  unless  it  be  filed,  or  judgment  be  signed  upon  it,  within  twenty-ose 
days  afler  its  date. 

8o,  although  the  petitioning  creditor's  debt  was  not  contracted  until  after  the  expiratiofi 
of  the  twenty-one  days. 

Assumpsit.  The  declaration  stated,  that  the  defendants,  before  C.  A. 
Collis  became  a  bankrupt,  were  indebted  to  him  in  168/.  lis.  lid.  for  mo- 
ney had  and  received  to  his  use,  and  on  an  account  stated. 

Plea,  by  way  of  set-off,  that  C,  A.  Collis  the  bankrupt,  before  he  became 
a  bankrupt,  was  indebted  to  the  defendants  in  2031.  10s.  upon  and  by  Tir- 
tue  of  a  certain  judgment  which  thev  the  defendants,  on  the  26th  of  No- 
vember, 1838,  had  recovered  against  him. 

RepUcation,  that  the  judgment  in  the  plea  mentioned,  and  upon  idiidi 
C.  A.  Collis  became  indebt^,  was  and  is  a  judgment  obtained,  recovered, 
and  entered  up  by  the  defendants  against  the  said  C.  A.  Collis,  upon  and 
by  virtue  of  a  certain  warrant  of  attorney  executed  by  the  said  C.  A.  Collis 
and  by  one  W.  Collis,  that  is  to  say,  a  certain  warrant  of  attorney  signed, 
&c.  by  the  said  C.  A.  Collis  and  the  said  W.  Collis,  and  duly  executed  by 
the  said  C.  A.  Collis  and  the  said  W.  Collis,  after  the  passing  of  the  3  G.  4, 
intituled  ^^  An  act  for  preventing  frauds  upon  creditors,  by  secret  warrants 
of  attorney  to  confess  judgments,"  and  after  the  29th  of  September  in  tie 
said  act  mentioned,  and  after  the  11th  of  January,  1832,  to  wit,  on  the  29th 
of  August,  1833,  *whereby  the  said  C.  A.  Colhs  and  W.  Collis  au-  rtg^ 
thorized  one  E.  S.  B.  and  one  J.  B.,  attorneys  of  the  court  of  King's  ■• 
Bench,  to  appear  for  them,  or  either  of  them,  &c.,  in  the  same  court,  in  or 
as  of  Trinity  term  then  last,  &c.,  and  then  and  there  to  receive  a  declaration 
for  them  the  said  C.  A.  Collis  and  W.  Collis,  or  either  of  them,  &c.  m  an  actiwi 
of  debt  for  the  sum  of  200/.  for  so  much  money  borrowed,  at  the  suit  of  the 
now  defendants,  or  at  the  suit  of  the  survivors,  &c.,  and  thereupon  to  con- 
fess the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicU  or  otherwise  to 
pass  against  the  said  C.  A.  Collis  and  W.  Collis,  or  either  of  them,  &c.  in 
the  same  action,  and  to  be  thereupon  forthvnth  entered  up  against  them  the 
said  C.  A.  Collis  and  W.  Collis,  or  either  of  them,  &c.  of  record  of  Ae  said 
court  for  the  said  sum  of  200/.  with  iull  costs  of  suit ;  and  which  said  war- 
rant of  attorney  was  also  subject  to  a  certain  defeazance  written  and  eodoned 
thereon,  bearing  date  the  day  and  year  last  mentioned,  whereby  it  was  de- 
clared that  the  same  warrant  of  attorney  was  given  for  securing  from  the 
said  C.  A.  Collis  and  W.  Collis,  or  either  of  ttiem,  Stc.  the  parent  unto 
the  defendants,  or  the  survivors,  &c.  of  the  sum  of  100/.,  with  interest  fcr 
the  same,  at  the  rate,  &c. ;  and  that  it  was  agreed  that  the  execution  to  be 
sued  out  on  the  judgment  to  be  obtained  on  the  said  warrant  of  attorney 
should  be  for  levying  the  said  sum  of  100/.  and  interest,  or  so  much  thereof 
as  should  be  then  due,  sheriff's  poundage,  &c.     That  the  said  judgment 
was  not  obtained  or  recovered  in  any  other  marmer  or  upon  any  other  ac- 
count, save  upon  and  by  virtue  of  such  warrant  of  attorney  as  "^^''^j^j 
and  that  such  warrant  of  attorney  was  not,  nor  was  any  copy  thereof  nlw 
with  the  clerk  of  the  dockets  and  judgments  in  the  said  court  of  King^ 
Bench,  or  in  the  same  court,  or  with  any  officer  thereof  duly  appointed  in 
that  behalf,  or  according  to  tiie  true  intent  *and  meaning  of  me  said  r§^\ 
first-mentioned  act  of  parliament,  vnthin  the  space  of  twenty-one  days 
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"GnoiD  the  execution  of  the  said  warrant  of  attorney  by  the  said  C.  A.  CoUis 
SLnd  W.  Collis^  or  either  of  them,  and  which  space  of  twenty-one  days  had, 
^^lapsed  before  and  at  the  time  of  the  issuing  of  the  fiat  in  bankruptcy  here- 
i  cftaiter  mentioned,  nor  was  any  judgment  signed,  entered  up,  or  obtained, 
or  any  execution  issued  on  such  warrant  of  attorney,  or  under  or  by  virtue 
of  the  same,  within  the  said  space  of  twenty-one  days  fix)m  the  execution  of 
tbe  same  warrant  of  attorney  by  the  said  C.  A.  CoUis  and  W.  CoUis,  or 
e^ither  of  them,  or  according  to  the  true  intent  and  meaning  of  the  said  first- 
mentioned  act  of  parliament.     The  replication  then  set  out  the  trading,  the 
petitioning  creditor's  debt,  and  the  other  proceedings,  in  the  bankruptcy  of 
O.  A.  CoUis,  (from  which  it  appeared  that  the  petitioning  creditor's  debt 
accrued  on  the  30th  of  November,  1838,  and  that  the  fiat  issued  on  the  3d 
of  December  following ;)  and,  ailer  stating  the  appointment  of  the  plaintiffs 
as  assignees,  concluded  with  an  averment,  that  the  fiat  in  bankruptcy,  under 
^Mvhich  the  plaintiflfs  became  and  were  and  are  assignees  as  in  the  declaration 
mentioned,  and  under  which  the  said  C.  A.  Collis  was  and  has  been  duly 
found  and  declared  a  bankrupt  as  aforesaid,  to  wit,  the  fiat  aforesaid,  was 
not  awarded  or  issued  against  the  said  C.  A.  Collis  until  after  the  expira- 
tion of  twenty-one  days  next  after  the  execution  of  the  said  warrant  of  attor- 
ney by  the  said  C.  A.  Collis  and  W.  Collis,  and  each  of  them ;  whereby 
the  said  warrant  of  attorney  and  the  said  judgment  were  and  are  void  as 
against  the  plaintiffs  as  such  assignees  as  aforesaid.     Verification. 

Rejoinder, — that  the  warrant  of  attorney  in  the  said  replication  mentioned, 
vr3S  executed  by  the  said  C.  A.  ColUs  and  W.  Collis,  as  therein  mentioned, 
♦2721  ^P^^  ^  *certaLn  day  and  year,  to  wit,  the  9th  August,  1833 ;  and  that 
-I  the  said  C.  A.  Collis  did  not  become,  nor  was  he,  indebted  to  the 
said  W.  A.  Smith,  as  in  the  said  replication  mentioned,  in  any  part  of  the 
said  sum  of  100/.  and  upwards,  as  therein  mentioned,  at  any  time  before,  or 
at,  or  within  twenty-one  days  after,  the  execution  of  the  said  warrant  of  at- 
torney ;  nor  did  he  become,  nor  was  he,  indebted  to  the  said  W.  A.  Smith 
in  the  said  sum  of  100/.  and  upwards,  or  an3r  part  thereof,  until  long  after 
the  expiration  of  twenty-one  days  from  the  said  date  and  execution  of  the 
said  warrant  of  attorney,  to  wit,  not  until  the  day  and  year  in  the  said  repU- 
cation  in  that  behalf  mentioned.     Verification. 

Demurrer,  assigning  among  other  causes, — that  if,  as  the  rejoinder  must 
be  taken  to  admit,  and  which  the  defendants  could  not  now,  without  a  de- 
parture in  pleading,  attempt  to  dispute,  the  bankrupt  was  indebted  to  the 
said  W.  A.  Smith,  the  petitioning  creditor,  at  the  time  mentioned  in  the 
replication,  and  there  was,  in  all  other  respects,  a  valid  fiat  in  bankruptcy 
under  which  the  plaintiffs  were  duly  appointed  assignees,  it  is  wholly  im- 
material, under  the  act  of  parliament  referred  to  in  the  replication,  whether 
the  said  petitioning  creditor's  debt  was  or  was  not  due  at  the  time  of  the 
execution  of  the  said  warrant  of  attorney,  or  within  twenty-one  days  after- 
wards, as  relied  upon  in  the  said  rejoindfer. 
Joinder  in  demurrer. 

Channelly  Serjt.,  in  support  of  the  demurrer.  The  facts  disclosed  in  the 
replication  show  that  this  judgment  is  void  as  against  the  assignees  of  the 
bankrupt,  by  virtue  of  the  provisions  of  the  3  G.  4,  c.  39,  (a)  and  bring  the 

(a)  Which,  aAer  reciting  that  "  injustice  is  frequently  done  to  creditors  by  secret 
warrants  of  attorney  to  confess  judgments  for  securing  the  payment  of  money,  whereby 
persons  in  a  state  of  insolvency  are  enabled  to  keep  up  the  appearance  of  being  in  good 
eircamstances,  and  the  persons  holding  such  warrants  of  attorney  have  the  power  of 
taking  the  property  of  such  insolvents  in  execution,  at  any  time,  to  the  exclusion  of  the 
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•case  cleiirly  within  the  second  section  of  that  act.  'llie  rejoinder  r*.^, 
does  not  attempt  to  deny  the  bankruptcy,  or  any  of  the  circum-  ^  "* 
stances  requisite  to  make  out  the  title  of  the  plaintiffs  as  assignees,  but  states 
a  fact,  which  is  wholly  immaterial,  namely,  that  the  petitioning  creditors 
debt  did  not  accrue  until  after  the  expiration  of  twenty-one  days  from  the 
execution  of  the  warrant  of  attorney.  It  is  submitted  that  this  is  no  ansve: 
to  the  replication.  [Tindal,  C.  J.  The  rejoinder  seems  to  assume  that  the 
statute  does  not  apply  unless  •the  petitioning  creditor's  debt  accrues  r»^4 
within  the  twenty-one  days.]  '- 

MerewetheTj  Serjt.,  was  then  called  upon  to  support  the  rejoinder.  This 
case  depends  on  the  construction  to  be  put  upon  the  statute.  The  act  vas 
passed,  as  appears  from  the  preamble,  to  prevent  injustice  to  creditors  bv 
secret  warrants  of  attorney.  The  first  section  ^ves  an  option  to  the  holder 
of  a  warrant  of  attorney  to  file  it  or  not,  as  he  thinks  proper ;  and  the  second 
section  states  what  the  consequences  shall  be,  if  it  be  not  filed  within  the 
twenty-one  days.  It  is  clear  that  a  warrant  of  attorney  not  so  filed  is  only 
void  as  against  assignees ;  and  it  is  submitted  that  it  is  not  void  even  as 
against  them,  where  judgment  is  entered  up  before  the  petitioning  creditor's 
debt  is  contracted.  The  rejoinder  in  substance  says,  by  reference  to  the 
plea,  that  the  judgment  was  entered  up  on  the  26th  November,  1838,  and 
the  petitioning  creditor's  debt  did  not  accrue  until  the  30th.  The  act  does 
not  apply  to  such  a  case.  The  judgment,  at  the  time  it  was  entered  up, 
was  good  against  all  the  world  ;  and  being  so,  there  is  nothing  in  the  statute 
to  enable  a  party  giving  credit  afterwards  to  defeat  it.  [Tindal,  C.  J.  Yoa 
say  that  the  judgment  is  good,  if  entered  up  at  any  time  before  the  petition- 
ing creditor's  debt  is  contracted.  What  authority  have  you  for  that?]  The 
statute  is  directed  against  secret  warrants  of  attorney.  The  moment  the 
judgment  is  entered  up,  the  transaction  ceases  to  be  secret ;  any  one  may 
)  to  the  office  and  inspect  the  judgment.  It  therefore  is  no  longer  ^tliin 
e  mischief  which  the  act  was  passed  to  prevent.  [Maule,  J.  It  is  clear, 
if  you  want  to  insist  that  a  warrant  of  attorney  is  good  against  a  bankruptcy, 
that  it  must  be  filed  within  twenty-one  days.  You  do  not  allege  that  the 
debts  of  none  of  the  creditors  were  contracted  during  the  twenty-one  days, 
but  only  •that  the  petitioning  creditor's  debt  did  not  accrue  within  rt275 
that  time.]     The  other  creditors  have  no  rights,  except  through  the  '- 

rest  of  their  creditors,"  for  remedy  thereof  enacts,  "  That  from  and  after  the  59th  (Uy 
of  September  next,  if  the  holder  thereof  shall  think  fit,  every  warrant  of  attorney  to  con- 
fess judgment  in  any  personal  action,  or  a  true  copy  thereof,  and  of  the  attestation 
thereof,  and  the  defeasance  and  endorsements  thereon,  in  case  such  warrant  of  attorney 
shall  be  given  to  confess  jud^pnent  in  his  majesty's  court  of  King's  Bench  at  west- 
minster,  or  such  a  true  copy  thereof  as  aforesaid,  in  case  such  warrant  of  attorney  so*" 
be  given  to  confess  judgment  in  any  other  court,  shall,  within  twenty-one  days  after  «»* 
execution  of  such  warrant  of  attorney,  be  filed,  together  with  an  affidavit  of  the  time  ot 
the  execution  thereof,  with  the  clerk  of  the  dockets  and  judgments  in  the  saidcotinoi 
King's  Bench. 

By  secu  2,  it  is  enacted,  "  That  from  and  after  the  said  29th  day  of  September  ntv, 
if  at  any  time  after  the  expiration  of  twenty-one  days  next  after  the  execution  ^^*°f^ 
warrant  of  attorney,  a  commission  of  bankrupt  shall  be  issued  against  the  person  w 
shall  have  given  such  warrant  of  attorney,  under  which  be  shall  be  duly  foBt»a  » 
declared  a  bankrupt,  then  and  in  such  case,  unless  such  warrant  of  attorney,  or  •  ^^ 
thereof  shall  have  been  filed  as  aforesaid,  within  the  said  space  of  twenty-one  days  fro 
the  execution  thereof,  or  unless  judgment  shall  have  been  signed,  or  execution  issoe^ 
on  such  warrant  of  attorney  within  the  same  period,  such  warrant  of  •ttorney.and 
judgment  and  execution  thereon,  shall  be  deemed  fraudulent  and  void  *^"^l^g^ 
assignees  under  such  commission,  and  such  assignees  shall  be  entitled  to  ^^^^^^  ^^ 
and  receive,  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all  and  •^^'T    « 
moneys  levied,  or  effects  seized,  under  and  by  virtue  of  such  judgment  and  cxecuti 
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petitioning  creditor's  debt ;  Tape  v.  flbdfcin,  7  B.  &  C.  109,  9  D.  &  R.  881. 
[Maule,  J.  The  assignees  do  not  represent  the  petitioning  creditor  alone, 
but  the  whole  body  of  the  creditors.  Supposing  tiiere  were  here  a  number 
of  small  creditors,  whose  debts  were  contracted  before  judgment  was  entered 
up  on  the  warrant  of  attorney,  according  to  your  argument,  they  would  be 
iJirithout  any  protection  from  the  statute.  What  is  the  meaning  of  the  words, 
'^  unless  judgment  shall  have  been  si^ed  or  execution  issued  on  such  war- 
rant of  attorney  within  the  same  penod,  such  warrant  of  attorney,  and  the 
judgment  and  execution  thereon,  shaU  be  deemed  fraudulent  and  void 
against  the  assignees  under  such  commission  ?"]  The  obvious  intent  of 
the  act  is,  where  the  warrant  of  attorney  is  filed  within  the  twent}'-one  days, 
that  it  shaU  not  be  avoided  under  any  circumstances,  but  where  it  is  not, 
that  its  validity,  in  case  of  bankruptcy,  shall  depend  on  judgment  being 
entered  up  before  the  partjr  is  in  a  situation  to  be  made  a  bankrupt.  Is  a 
warrant  of  attorney  which  is  not  filed  within  the  prescribed  period,  to  be 
afterwards  defeated  by  a  person  who  knew  of  it  at  the  time  he  gave  the 
bankrupt  credit  ?  He  may  have  given  credit  for  the  express  purpose  of 
defeating  the  warrant  of  attorney.  [Bosanquet,  J.  How  do  you  get  over 
the  words  "  if  a/  any  time  after  the  expiration  of  twenty-one  days  next  after 
tbe  execution  of  such  warrant  of  attorney,  a  commission  of  bankrupt  shall 
be  issued,  &c.  ?"]  Those  words  should  receive  a  reasonable  construction.  In 
Morris  v.  Mellm,  6  B.  &  C.  446,  (13  E.  C.  L.  R.  233,)  and  BemieU  v.  Daniel, 
10  B.  &  C.  500,  (21  £.  C.  L.  R.  122,)  the  general  words  of  the  fourth  section 
*52761  of  ^s  ^^^^  ^^>^  qu^^^^  ^y  ^c  <^ou^-  In  the  former  case  *Lord 
^  Tkntebden  said,  ^'  It  is  a  general  rule  in  the  interpretation  of 
acts  of  parliament,  that  an  enactment,  the  effect  of  which  is  to  cut  down, 
abridge,  or  restrain  any  written  instrument,  shall  have  a  limited  construe- 
tion.''^  Edmonds  v.  Lawley,  6  M.  &  W.  285,  shows  that  vested  rights  are 
not  to  be  affected  by  general  words.  Here  the  object  of  the  act  was  to 
prevent  the  mischief  resulting  from  warrants  of  attorney,  against  which, 
Deing  kept  secret,  no  prudence  could  guard ;  but  it  was  not  intended  to 
protect  parties,  who  were  not  creditors  at  the  time  when  such  warrants  of 
attorney  ceased  to  be  secret  by  judgment  being  entered  up  upon  them.  In 
Oirst  V.  Jennings^  5  B.  &  C.  650,  (12  E.  C.  L.  R.  343,)  Lord  Tentebden, 
C.  J.,  stated,  that  the  policy  of  the  statute  was  to  give  publicity  to  warrants 
of  attorney ;  and  so  long  as  that  object  is  effected,  the  means  by  which  it  is 
attained  is  immaterial.  TMaule,  J.  According  to  your  argument,  where 
a  warrant  of  attorney  is  filed  after  the  twenty-one  days  are  expired,  it  ceases 
to  be  a  secret  warrant  of  attorney  within  the  statute.  Are  you  nol  making 
another  act  of  parliament  ?  Bosanquet,  J.  The  legislature  treats  as  secret 
every  warrant  of  attorney  which  the  holder  keeps  in  his  pocket  for  twenty- 
one  days.]  Such  a  construction  will  defeat  aU  warrants  of  attorney  not  filed 
within  the  prescribed  period.  [Erskine,  J.  No,  for  if  the  judgment  is 
executed  before  any  act  of  bankruptcy,  die  assignees  cannot  recover  the 
proceeds.]  It  is  submitted,  that  the  statute  was  never  ireant  to  apply  to  a 
case  like  the  present. 

TiKDAL,  C.  J.  I  do  not  see  how  we  can  put  the  construction  on  this  act 
which  we  are  called  upon  to  do,  without  adding  to  it  a  distinct  and  sub- 
stantive provision.  The  second  section  enacts  piere  the  lord  chief  justice 
•2771  ^^^^  the  clause.]  We  are  called  upon  to  say  that  this  *cls»use  is  not 
-I  meant  to  apply,  unless  the  petitioning  creditor's  debt,  on  which  the 
fiat  was  grounded,  was  an  existing  debt  before  the  expiration  of  the  twenty- 
one  davs ;  the  allegation  in  the  rejoinder  being,  that  the  bankrupt  did  not 
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become  indebted  to  the  petitioning  creditor  within  twenty-one  days  after  the 
execution  of  the  warrant  of  attorney.  What  is  that  but  to  msert  in  the  act 
a  clause  which  it  does  not  contain  ?  It  is  our  duty  neither  to  add  to  nor 
take  from  a  statute,  unless  we  see  ^ood  grounds  for  thinking  that  the  legis- 
lature intended  something  which  it  has  failed  precisely  to  express.  It  is 
said  that  no  injury  could  result  from  putting  such  an  interpretation  as  that 
contended  for  upon  the  act.  I  think  that  much  of  the  mischief  which  was 
intended  to  be  obviated  by  the  statute  might  arise  from  so  doing.  After  the 
expiration  of  the  twenty-one  days,  and  before  judgment  was  entered  up  on 
the  warrant  of  attorn^,  a  bankrupt  might  contra<!t  debts  with  parties,  who 
would  be  deprived  of  the  benefit  of  that  publicity  which  the  act  intended 
should  attach  to  warrants  of  attorney,  in  order  to  prevent  credit  being  given 
to  persons  in  insolvent  circumstances. 

BosANQUET,  J.  I  think  that  this  case  falls  within  the  statute.  The  court 
should  construe  the  words  of  the  act  according  to  their  obvious  meanin?, 
unless  some  manifest  inconsistency  arises  upon  them,  when  so  constraed. 
I  see  no  such  inconsistency  here.  The  act  professes  to  remedy  the  mischief 
arising  from  secret  warrants  of  attorney.  It  seems  to  me  that  this  warrant 
of  attorney  is  to  be  treated  as  a  secret  warrant  of  attorney.  A  certain  time 
is  given  by  the  statute  to  the  holder  of  a  warrant  of  attorney,  within  which 
it  is  to  be  filed :  if  he  chooses  to  keep  it  in  his  own  possession  beyond  that 
period,  it  becomes  a  secret  warrant  of  attorney,  and  falls  vrithin  the  mischief 
provided  against  by  the  act.  The  ^judgment  entered  up  on  such  r«278 
warrant  of  attorney,  however,  is  not  absolutely  void;  it  is  good  *■ 
against  all  the  world  except  assignees ;  if  the  party  giving  it  is  made  a 
bankrupt,  his  assignees  may  dispute  it,  and  treat  it  as  fraudulent  and  void 
as  against  them.  I  see  no  ground  for  restricting  the  obvious  meaning  of 
the  statute.  If  the  holder  might  keep  a  warrant  of  attorney  secret  beyond 
the  twenty-one  days,  he  might  so  keep  it  for  twelve  months,  and  then,  just 
before  there  is  reason  to  apprehend  diat  a  fiat  may  issue  against  the  party 
who  gave  it,  judgment  might  be  entered  up,  and  execution  issued  to  pre- 
vent a  fair  distribution  of  the  bankrupt's  property,  which  would  lead  to  the 
very  mischief  intended  to  be  obviated  by  the  act. 

Erskine,  J.  According  to  the  provisions  of  this  act,  if  a  creditor  takes 
a  warrant  of  attorney  from  his  debtor  for  his  debt,  he  must  either  file  such 
warrant  of  attorney,  or  sign  judgment  and  issue  execution  thereon  within 
twenty-one  days.  It  has  been  contended  on  the  part  of  the  defendants, 
that  the  petitioning  creditor's  debt  must  have  accrued  within  the  twenty- 
one  days,  or  before  the  judgment  is  entered  up.  There  is  no  such  provision 
in  the  act.  The  legislature  has  laid  down  a  much  broader  line,  and  has 
enacted  that  a  person  taking  a  warrant  of  attorney  must  either  give  imme- 
diate notice  to  the  world,  or  must  incur  the  risk  of  the  party  giving  such 
warrant  of  attorney  being  made  a  bankrupt. 

Maule,  J.  The  argument  on  the  part  of  the  defendants  seeks  to  intro- 
duce into  the  act  a  proviso  which  is  not  to  be  found  there.  The  statute  is 
as  clear  as  words  can  make  it,  and  declares  that  no  one  shall  avail  hinisdf 
of  a  warrant  of  attorney,  as  against  the  assignees  of  the  party  giving  it,  unless 
it  is  filed,  or  judgment  is  entered  up  and  execution  issued  within  twenty-one 
days.  •This  is  not  a  case  in  which  the  court  is  called  to  put  an  r#279 
interpretation  on  an  act  in  which  a  manifest  incongruity  exists ;  all  *• 
that  we  have  to  do  here  is  to  construe  the  statute  according  to  its  plain  and 
obvious  meaning. 

Judgment  for  the  plaintiffs. 
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A.,  a  wine  merchant,  orders  a  crane  rope  of  B.,  a  dealer  in,  and  who  represents  himself 
as  a  mannfacturer  of  ropes.  B/s  foreman  thereupon  ascertains  the  nature  and  dimen- 
sions of  the  rope  required,  and  heing  told  that  it  is  wanted  to  raise  pipes  of  wine  from 
the  cellar,  says  that  a  rope  must  be  made  on  purpose.  B.  does  not  make  the  rope 
himself,  but  sends  the  order  to  his  manufacturer,  who  employs  a  third  party  to  make 
the  rope. 

Heldf-^in  an  action  on  the  case  by  A.  against  B.,  to  recover  damages  resulting  from  the 
insufficiency  of  the  rope, — that  B.,  as  between  him  and  A.,  is  to  be  considered  as  the 
manufacturer  of  the  rope;  and  that  an  implied  warranty  arises  out  of  the  contract, 
that  the  rope  is  a  fit  and  proper  one  for  the  purpose  for  which  it  was  ordered. 

SembUf  that,  to  raise  an  implied  warranty,  it  is  not  necessary  that  the  vendor  should  also 
be,  or  should  represent  himself  as  the  manufacturer,  where  he  is  told  of  the  purpose 
for  which  the  goods  are  required,  and  the  purchaser  does  not  select  them  himself,  but 
relies  on  the  skill  and  judgment  of  the  vendor. 

Case.     The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  mevances  by  the  defendant  thereinafter  mentioned, 
carried  on  the  trade  and  business  of  a  wine  and  spirit  merchant,  at  a  certain 
warehouse  and   premises,  with  the  appurtenances,  situate  in  Lawrence 
Pountney  Lane,  in  the  city  of  London,  and  during  all  the  time  aforesaid 
used  ana  employed  a  certain  crane,  widi  ropes  and  appurtenances  thereto 
belonging,  in  and  at  the  said  warehouse  and  premises  in  the  way  of  his  trade 
and  business,  for  the  purpose  of  hauling  up,  letting  down,  suspending,  and 
moving  in  and  out  of  and  about  the  said  warehouse  and  premises,  pipes, 
puncheons,  and  other  heavy  casks,  of  wine  and  spirits,  as  occasion  might 
•2801   '^'^"'®  y  ^^^  *thereupon,  to  wit,  on  the  5th  of  September,  1837,  the 
-'   defendant  having  notice  of  the  premises^  and  being  a  dealer  in  ropes 
amongst  other  things,  the  plaintiff  then  bargained  and  agreed  with  the  de« 
fendant,  to  buy  of  him  (amongst  other  things)  in  the  way  of  the  defendant's 
business,  at  and  for  a  reasonable  price,  to  be  therefore  paid  by  him,  a  rope, 
to  be  made  by  the  defendant  for  the  plaintiffs  to  be  used  in  the  said  crane  and 
appurtenances  in  and  at  the  said  warehouse  and  premises^  in  the  way  of  the 
said  wine  and  spirit  trade  and  business  ^  for  the  purpose  of  hauling  upy  letting 
doiony  suspending,  and  maving,  in,  out  of  and  about  the  said  warehouse  and 
premises,  pipes,  puncheons,  and  other  heavy  casks  of  wine  and  spirits  as  afore" 
said ;  and  retained  the  defendant  to  put  up,  splice,  fix,  and  adjust  the  same 
rope,  ready  for  use  in  the  said  crane  as  aforesaid,  for  reward  to  the  defendant 
in  that  behalf;  and  the  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,   in  pretended  fulfilment  of  the  said  ^reement,  by  mlsely  and 
fraudulently  warranting  and  representing  to  the  piaintifi'  that  a  certain  rope, 
produced  by  the  defendant,  was  made  in  pursuance  of  the  said  agreement,  and 
was  good  and  JU  for  the  purpose  of  being  used  in  the  said  crane  and  appurte- 
nances in  and  at  the  said  warehouse  and  premises,  in  the  way  of  the  said 
trade  and  business,  for  the  purposes  in  that  behalf  aforesaid,  sold  and  de* 
livered  the  last-mentioned  rope  to  the  plaintiff  for  the  said  price,  and  put  up, 
&c.,  the  same  for  use  in  the  said  crane  as  aforesaid,  for  reward  as  aforesaid, 
which  price  and  reward  were  afterwards,  to  wit,  on  the  30th  of  December 
in  the  year  aforesaid,  paid  by  him  to  the  defendant  for  the  same ;  whereas, 
in  truth  and  in  fact,  the  last-mentioned  rope,  at  the  time  of  the  said  warranty, 
representation,  and  sale,  was  not  good  or  fit  for  the  purpose  or  use  in  that 
behalf  aforesaid ;  but  was  then  very  bad,  unfit,  and  improper  for  that  pur- 
*281 1   ^^  ^^  ^^'  ^"^  ^^^^  made  of  old,  bad,  and  improper  materials,  *and 
-'   badly  and  insufficiently  made ;  of  all  which  premises  the  defendant,  at 
the  time  of  the  said  sale,  warranty,  and  representation,  had  knowledge  and 
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notice.  And  the  plaintiff  in  feet,  said  that  the  defendant,  by  means  of  the 
premises  on  the  day  and  year  first  aforesaid,  falsely  and  fraudulently^,  and  for 
the  sake  of  unjust  gain,  deceived  the  plaindff  on  the  sale  of  the  said  rope  as 
aforesaid ;  that  he,  confidins  in  the  said  vrarranty  and  representation  of  the 
defendant,  did,  after  the  said  sale,  to  wit,  on,  &c.,  till  and  at  the  time  of  the 
occurrence  of  the  loss  and  damage  therein  mentioned,  use  and  employ  the 
said  crane,  rope,  and  appurtenances  in  and  at  the  said  warehouse  and 
premises  in  the  way  of  the  said  trade  and  business,  for  the  said  purpose  of 
hauling  up,  letting  down,  suspending,  and  moving  in  and  out  of  and  about 
the  said  warehouse  and  premises,  pipes,  puncheons,  and  other  heavy  casb 
of  wine  and  spirits  as  occasion  required,  which  the  plaintiff,  but  for  the  re- 
presentation and  warranty  aforesaid,  would  not  have  done ;  and  that  while 
the  plaintiff  so  carried  on  the  said  business  as  aforesaid,  to  wit,  on  the  20tb 
of  February,  1839,  while  the  plaintiff,  confiding  in  the  said  representation 
and  warranty  made  by  the  defendant,  and  believing  the  same  to  be  true,  was, 
by  his  servants  using  the  said  rope  so  sold  as  aforesaid,  in  the  said  crane 
and  appurtenances  at  the  said  warehouse  and  premises,  in  the  way  of  the 
said  trade  and  business,  in  hauling  up,  suspending,  and  moving  out  of  the 
said  warehouse  and  premises  a  certain  pipe  of  wine  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  100/.,  the  said  last-mentioned  rope,  by  reason 
of  its  being  so  bad,  unfit,  and  improper  for  that  purpose  as  aforesaid,  and 
made  of  such  old  and  bad  and  improper  materials,  and  so  badly  and  insuffi- 
ciently made  as  aforesaid,  then  gave  way  and  broke,  and  thereby  the  said 
pipe  of  wine  fell  to  the  eround,  and  the  said  pipe  was  broken,  shattered, 
*staved  in,  and  spoilt,  and  the  wine  in  the  said  pipe  was  spilt,  scatter-  r^Ago 
ed,  spoiled,  and  poured  out  upon  the  ground,  and  thereby  became  •■ 
and  was  wholly  lost  to  the  plaintiff;  and  by  reason  of  the  premises  the  said 
rope  had  become  and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plain- 
tiff had  also  been  obliged  to  lay  out  and  had  expended  10/.  in  purchasii^ 
and  putting  up  a  new  rope  for  the  said  crane  in  lieu  of  the  said  bad  rope 
sold  by  the  defendant  as  aforesaid  ;  and  the  plaintiff  had  been  and  was,  by 
means  of  the  premises,  otherwise  greatly  injured  and  damnified ;  to  the 
plaintiff's  damage  of  100/.,  &c. 

Plea :  not  guilty ;  on  vrhich  issue  was  joined. 

At  the  trial,  before  Maule,  J.,  at  the  sittings  in  London  after  last  Michael- 
mas term,  the  following  facts  appeared : 

On  the  30lh  of  August,  1837,  a  clerk  in  the  employment  of  the  plaintiff, 
who  is  a  wine  and  spirit  merchant  in  Lawrence  Pountney  Lane,  called  at  the 
shop  of  the  defendant  in  Duke  Street,  Smithfield,  and  ordered  a  rope  for  a 
crane  used  by  the  plaintiff  in  the  way  of  his  business.  On  the  following 
day  the  defendant's  foreman  went  to  the  plaintiff's  premises  in  order  to  as- 
certain the  dimensions  and  kind  of  rope  required.  He  examined  the  crane 
and  the  old  rope,  and  took  the  necessary  admeasurements,  and  was  told  that 
the  new  rope  was  wanted  for  the  purpose  of  raising  pipes  of  wine  out  of  the 
cellar  and  letting  them  down  into  the  street ;  when  he  said  that  the  rope 
would  have  to  be  made.  The  defendant,  who  was  not  in  point  of  feet  a 
rope-maker,  although  he  professed  himself  to  be  such,  forwarded  the  order 
to  one  Dunn,  a  rope-maker  at  Stepney,  but  without  informing  the  latter  of 
the  purpose  to  which  the  rope  was  to  be  applied.  Dunn,  instead  of  manu- 
facturing the  rope  himself,  employed  one  Skinner  to  make  it.  On  the  5th 
of  September,  1837,  the  rope  was  affixed  to  the  plaintiff's  crane  by  one  of 
the  defendant's  servants.  •On  the  20th  of  February,  1839,  the  se^  r^^ 
vants  of  the  plaintiff  were  removing  a  pipe  of  port  wine  from  the  '• 
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-warehouse  to  a  cart,  when  the  rope  broke,  and  the  cask  falhng  mto  the 
street,  was  stove  in,  and  the  wine  lost.  There  was  contradictory  evidence 
with  respect  to  the  workmanship  of  the  rope  and  the  materials  of  which  it 
was  composed ;  an  attempt  was  made  by  the  defendant  to  show  that  the 
breaking  of  the  rope  was  caused  by  the  improper  construction  of  the  crane. 
It  appeared,  however,  that  the  former  rope  had  lasted  twelve  years. 

It  wa2»  submitted,  on  the  part  of  the  plaintiff,  that  the  defendant  having 
represented  himself  as  the  maker  of  the  rope,  and  also  having  been  told  of 
the  purpose  for  which  it  was  wanted,  impliedly  warranted  that  the  rope  he 
undertook  to  make  was  fit  and  proper  for  that  purpose ;  and  J(m^  v.  Bright^ 
6  Bingh.  533,  (15  E.  C.  L.  R.  529,)  3  M.  &  P.  155,  was  cited. 

For  the  defendant  it  was  contended,  on  the  authority  of  Gray  v.  Cox, 
4  B.  &  C.  108,  (10  E.  C.  L.  R.  283,)  6  D.  &  R.  200,  that  the  defendant, 
not  being  the  manufacturer  of  the  rope,  no  implied  warranty  arose,  and  that 
he  could  not  be  held  Uable  for  any  latent  defect ;  and  that,  m  order  to  make 
him  answerable,  the  plaintiff  should  have  shown  that  the  defendant  knew, 
at  the  time  it  was  furnished,  that  the  rope  was  unfit  for  the  purpose  for 
which  it  was  designed. 

The  learned  judge  left  two  questions  to  the  jury;  first,  whether  the  rope 
was  a  fit  and  proper  one  for  the  purpose  for  which  it  was  ordered ;  and, 
secondly,  if  not  a  fit  and  proper  rope,  whether  the  defendant  knew  it  to  be 
so :  directing  them  to  find  for  the  plaintiff  in  case  they  were  of  opinion  that 
the  rope  was  insuflScient.  The  jury  returned  their  verdict  for  the  plaintiff, 
damages  40/.;  but  negatived  any  ^^  guilty  knowledge"  (as  they  termed  it) 
•52841  ^^  ^^^  P^  ^^  *®  defendant.  The  •learned  judge  gave  the  defend- 
^  ant  leave  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  the  scienter  should  have  been  proved,  in  order  to  entitle  the 
plaintiff  to  maintain  the  action. 

Channellj  Seijt.,  in  Hilary  term,  1840,  moved  accordingly,  and  a  rule 
nisi  was  granted ;  against  which 

BompaSj  Serjt.,  and  Gray  now  showed  cause.     The  declaration  aUeges 
both  a  firaudulent  representation  and  a  warranty.     K  the  latter  be  made  out, 
there  is  no  need  to  prove  the  scienter ;  WilHamson  v.  Allison^  2  East,  446. 
It  was  admitted  when  the  rule  was  moved  for,  that  if  the  defendant  him- 
self had  been  the  manufacturer  of  the  rope  a  warranty  would  have  been 
implied,  but  it  was  contended  that  he  was  merely  the  seller  of  the  article. 
One  question  will  be,  supposing  the  defendant  is  not  to  be  considered  the 
manufacturer,  whether  that  fact  negatives  any  implied  warranty?    In  Gray 
V.  Co2r,  which  was  an  action  on  an  implied  warranty  of  copper  sheathing, 
Abbott,  C.  J.,  stated,  he  was  strongly  inclined  to  the  opinion,  that  "  if  a 
person  sold  a  commodih^  for  a  particular  purpose,  he  must  be  understood  to 
warrant  it  reasonably  fit  and  proper  for  such  purpose."     It  is  true,  that 
8ome  of  the  other  judges  thought  differently ;  but  that  case,  it  is  submitted, 
is  no  authority,  so  far  as  the  facts  appear,  against  the  plaintiff.     It  may  be 
that  there  the  plaintiffs  themselves  went  to  Uie  warehouse  of  the  defendants 
to  choose  the  copper  sheathing.     Here,  it  is  not  denied,  that  if  the  plaintiff 
^  gone  to  the  defendant's  shop,  and  had  selected  the  rope,  no  warranty 
could  have  been  implied,  for  in  that  case  the  plaintiff  would  have  acted  on 
his  own  judgment.     Instead  of  doing  so,  he  relies  on  the  judgment  of  the 
•2851  *^efendant,  who,  being  informed  of  the  particular  purpose  for  which 
•'  the  rope  is  wanted,  undertakes  to  furnish  it,  and  thereby  impliedly 
undertakes  that  the  rope  shall  be  a  fit  and  proper  one  for  the  purposes  to 
which  it  is  to  be  appUed.    In  point  of  law  the  defendant  is  to  be  considered 


604  Brown  v.  Edgington.  H.  T.  1840.  £285 

the  Qianufacturer  of  the  article.    If  he  suffers  from  the  bad  quality  of  the 
rope,  he  has  his  reiuedy  over  against  the  person  by  whom  it  was  really 
made,  supposing  he  informed  the  latter  of  the  use  for  which  the  rope  was 
ordered.     If  he  did  not  so  inform  him,  it  was  his  own  neglect,  and  he  can- 
not now  complain  of  hardship.     When  the  rope  was  first  sent  homie,  if  the 
plaintiff  had  discovered  it  to  be  insufficient,  it  is  clear  that  he  might  have 
returned  it,  on  the  ground  that  the  defendant  had  engaged  to  furnish  him 
with  a  fit  rope ;  Street  v.  £/ay,  2  B.  &  Ad.  456,  (22  E.  C.  L.  R.  122,)  but 
he  could  not  have  done  so  had  the  rope  been  of  his  own  selection.     Again, 
if  the  defendant  had  been  driven  to  bring  an  action  for  the  price  of  the 
rope,  he  could  not  have  recovered  without  alle^g  that  the  rope  was  a  fit 
one   for  the  purpose  for  which  it  was  required ;  and   if  that  be  so,  it 
establishes  the  proposition  contended  for  on  the  part  of  the  plaintiff.     In 
Laing  v.  Pidgeoriy  6  Taunt.  108,  (1  E.  C.  L.  R.  327,)  it  was  held  that  in 
every  contract  to  furnish  manufactured  goods,  it  is  an  impUed  term  that  they 
shaU  be  merchantable.     So  in  Bluett  v.  Osbomey  1  Stark.  N.  P.  384,  (2  E. 
C.  L.  R.  437,)  Lord  Ellenborough  says,  ^'  a  person  who  sells,  imphedly 
warrants  that  the  thing  sold  shall  answer  the  purpose  for  which  it  is  sold ; 
and  though  his  lordship  there  held,  that  the  plaintiff  might  recover  the 
amount  which  the  bowsprit  that  he  had  sold  was  apparenuy  worth  at  the 
time  of  sale,  and  that  he  was  not  responsible  for  a  failure  arising  from  a 
latent  defect  in  the  timber.  Best,  C.  J.,  in  Jones  v.  Bright j  explains  the 
judgment,  *on  the  ground  of  the  distinction  which  exists  between    r*oQg 
the  sale  of  a  horse  or  a  bowsprit,  and  a  manu&ctured  article ;  inas-    '- 
much  as  due  care  will  prevent  there  being  any  latent  defect  in  the  latter. 
[Maule,  J.     In  Bluett  v.  Osborne  there  was  a  sale  of  the  specific  bowsprit 
It  is  like  the  sale  of  a  particular  horse.  ]    Jones  v.  Bright  is  an  express  authority 
for  the  plaintiff.     There  the  defendants  had  suppU^  copper  Scathing  for  a 
ship  of  the  plaintiff,  which  sheathing  shortly  became  useless,  in  consequence  of 
some  inherent  defect  in  the  article ;  and  it  was  held,  in  an  action  on  the  case  in 
the  nature  of  deceit,  that  the  plaintiff  was  entided  to  damages,  although  no 
fraud  was  imputed  to  the  defendants.     Two  of  the  judges  in  that  case  attach 
considerable  weight  to  the  circumstance  that  the  defendants  were  the  manufac- 
turers of  the  copper  sheathing ;  but  Best,  C.  J.,  places  no  reliance  on  that  fact 
He  says,  "  The  law  then  resolves  itself  into  this ;  that  if  a  man  sells  generally, 
he  undertakes  that  the  article  sold  is  fit  for  some  purpose ;  if  he  seUs  it  for  a 
particular  purpose,  he  undertakes  that  it  shall  be  fit  for  that  particular  pur- 
pose."   If  the  question  were  with  respect  to  proof  of  the  scienter,  then  the 
circumstance  of  the  defendant  being  the  manufacturer  might  have  some 
bearing  on  the  case,  for  manufacturers  may  be  presumed  to  know  of  the 
defects  in  articles  made  by  them ;  but  where  the  question  is,  whether  an 
implied  warranty  arises  out  of  the  contract,  that  fact  is  not  material.    Chan' 
ter  V.  Hopkins  is  clearly  distin^ishable  from  the  present  case.     It  was  there 
held,  that  there  was  not  any  implied  warranty  on  the  part  of  the  plaintiff, 
that  the  patent  smoke-consuming  fiirnace  should  be  fit  for  the  purposes  of  a 
brewery,  but  that  the  defendant  having  defined  by  his  written  order  the  par- 
ticular article  to  be  supplied,  the  plaintiff  performed  his  part  of  the  contract 
by  furnishing  such  article,  and  was  entitled  to  recover  the  *price.  r»287 
Parke,  B.,  there  observes  in  the  course  of  the  argument,  "  The  *• 
difference  between  this  case  and  that  of  Jones  v.  Bright  is,  that  here  the 
subject  of  the  contract  is  defined,  and  defined  accurately,  by  the  buyer. 
The  object  for  which  he  wanted  it  is  immaterial."    Afterwards,  in  delive^ 
ing  his  judgment,  that  learned  baron  says,  "  I  agree  with  the  authori^* 
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^viducb  Mr.  Byles  has  referred  to,  of  Jones  v.  Brighty  thai  if  an  order  is 
giyen  for  an  undescribed  and  unascertained  thing,  stated  to  be  for  a  parti- 
cular purpose,  which  the  numufadurer  supplies,  he  cannot  sue  for  the  price, 
unless  it  does  answer  the  purpose  for  which  it  was  supplied."  The  illus- 
tration, however,  which  Parke,  B.,  gives,  shows  that  die  doctrine  does  not 
apply  solely  to  a  sale  by  a  manu&cturer.  "  Suppose  a  party  offered  to  sell 
me  a  horse  of  such  a  description  as  would  suit  my  carnage,  he  could  not 
fix  on  me  a  liabiUty  to  pay  for  it,  unless  it  were  a  horse  fit  for  the  purpose 
it  was  wanted  for :  but,  if  I  describe  it  as  a  particular  bay  horse,  in  that 
case  the  contract  is  performed  by  his  sending  that  horse."  Parkinson  y. 
Xee,  2  East,  314,  is  also  distinguishable ;  for  there  the  hops  were  sold  by 
sample,  with  a  warranty  that  the  bulk  of  the  hops  answered  the  sample ; 
and  it  was  found  as  a  fact  by  the  jury,  that  they  did.  In  every  case  where 
it  has  been  decided,  that  there  was  no  implied  warranty,  it  will  be  found 
that  the  buyer  had  an  opportunity  of  inspecting  the  goods.  If  the  fact, 
that  the  seller  of  the  goods  is  not  also  the  manufacturer,  were  held  to  rebut 
any  implied  warranty,  it  would  lead  to  the  greatest  inconvenience.  There 
are  many  articles,  different  parts  of  which  are  furnished  to  the  manu&cturers 
ready  made.  If  a  ^n-maker  is  employed  to  make  a  gun,  is  he  to  be  allow- 
ed to  say  that  he  did  not  manufacture  the  barrel  ?  It  is  submitted,  that  the 
*2881  ^^^^^^^'^^  is  to  be  considered,  in  point  of  law,  the  *manufacturer  of 
■'  this  rope.  The  plaintiff  did  not  know  when  he  gave  the  order, 
that  the  defendant  would  not  make  the  rope  himself;  but  that  fact  is  not 
material,  for  the  defendant,  as  the  seller  of  the  rope,  impliedly  imdertook 
that  it  should  be  fit  for  the  purpose  for  which  it  was  ordered. 

Talfourd  and  Channellj  Serjts.,  in  support  of  the  rule.  It  may  be  con- 
ceded, that  if  a  warranty  be  proved  or  is  to  be  implied,  the  iact  that  the  de- 
fendant did  not  know  of  the  defect  in  the  article  is  immaterial.  Two  cir- 
cumstances are  requisite  to  support  the  position  established  by  Jones  v.  Bright j 
of  an  implied  warranty ;  namely,  the  party  must  be  the  manu&cturer  of  the 
goods  sold,  and  must  also  know  the  purpose  for  which  they  are  required. 
The  question  here  is,  whether  the  defendant  is  to  be  considered  as  the 
manufiicturer  of  the  rope.  It  is  clear  that  nothing  took  place  at  the  shop 
of  the  defendant,  firom  which  it  can  be  said  that  he  was  to  be  the  manufac- 
turer. Neither  would  the  feet,  that  his  foreman  went  to  the  plamtiff 's  pre- 
mises to  inspect  the  crane,  and  was  there  told  the  purpose  for  which  the 
rope  was  wanted,  vary  the  case ;  for  all  this  might  have  been  done  by  him 
in  the  character  of  a  mere  seller  of  a  ready-made  article.  But  then  it  will 
be  contended,  that  the  foreman  stated  that  a  rope  must  be  made  for  the  pur- 
pose. He  did  not,  however,  say  that  the  defendant  would  himself  manufac- 
ture such  rope.  [^Maule,  J.  The  foreman  was  told  that  the  rope  was 
wanted  to  draw  pipes  of  wine  from  the  plaintiff's  cellar,  and  to  let  them 
down  into  the  street.  He  undertook,  at  any  rate,  that  the  rope  should  fit 
the  pully  of  the  crane ;  did  he  not  also  engaj^  that  the  rope  would  draw  the 
wine  fipom  the  cellar  ?]  Neither  did  the  plaintiff  at  first  order  the  rope  to  be 
made.  [Maule,  J.  I  do  not  think  that  the  evidence  showed  conclusively 
^2891  ^^  ^^  plaintiff  ordered  *the  rope  to  be  made ;  but  I  think  it  dia, 
■I  that  he  ordered  it  for  the  purpose  of  drawing  wine  from  the  cellar.] 
The  declaration  does  not  charge  the  defendant  as  me  manufecturer  of  the 
rope,  but  as  a  dealer  in  ropes.  In  Jones  v.  Bright^  the  defendants  were  ex- 
pressly charged  as  having  manufactured  the  copper  sheating ;  and  that  fact 
was  relied  on  by  some  of  the  court  in  their  judgment.  Supposing  the  de 
fisndant,  not  having  a  suitable  article  among  his  own  stock,  had  purchased 
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it  ready  made  from  another  tradesman,  would  he  in  that  case  hare  been 
called  the  manufacturer  ?  It  seems  a  refined  distinction  to  say,  that  he  is  to 
be  so  considered  merely  because  he  procures  the  rope  from  the  party  by 
whom  it  is  made.  In  Jones  v.  Bright^  Best,  C.  J.,  gives  it  as  his  opinion, 
that  there  was  in  that  case  an  express  warranty ;  and  ^though  he  professes  to 
put  the  case  on  a  "  broad  principle,"  when  he  comes  to  illustrate  it,  he  re- 
fers to  the  case  of  a  manufacturer,  and  says,  '^  by  providing  proper  materials, 
a  merchant  may  guard  against  defects  in  manufactured  articles ;  as  he  who 
manufactures  copper  may,  by  due  care,  prevent  the  introduction  of  too  much 
oxygen."  It  is  clear  here,  that  the  defendant  only  undertook  to  supply  the 
article  in  the  ordinary  way  of  his  business  as  a  dealer  in  ropes ;  and  that  no 
implied  contract  arose  fix)m  what  passed,  further  than  that  he,  as  the  seller 
of  the  rope,  should  not  keep  back  any  defect  known  to  him,  and  that  the 
rope  should  answer  the  description  given  of  it  in  the  invoice.  The  distinc- 
tion between  the  manufacturer,  and  the  seller,  of  any  article  is  obvious:  it 
would  not  be  reasonable  to  hold  that  the  latter,  who  has  neither  the  know- 
ledge, nor  the  means  of  knowledge,  of  any  latent  defect,  should  be  held 
responsible. 

TiNDAL,  C.  J.     It  appears  to  me  to  be  a  distinction  well  founded,  both 
in  reason  and  on  authority,  that  if  a  *party  purchases  an  article  upon  r*Mt\ 
his  own  judgment,  he  cannot  afterwards  hold  the  vendor  responsible,   *- 
on  the  ground  that  the  article  turns  out  to  be  unfit  for  the  purpose  for  which 
it  was  required ;  but  if  he  relies  upon  the  judgment  of  the  seller,  and  infonns 
him  of  the  use  to  which  the  article  is  to  be  applied,  it  seems  to  me  the  trans- 
action carries  with  it  an  imphed  warranty,  that  the  thing  furnished  shall  be 
fit  and  proper  for  the  purpose  for  which  it  was  designed.     In  the  present 
case  the  facts  are  free  from  all  doubt.     The  plaintiff  sends  to  the  defend- 
ant's shop  for  a  crane-rope ;  whereupon  the  foreman  of  defendant  goes  to  the 
plaintiff's  premises  to  ascertain  the  dimensions  of  the  rope  required,  and  is 
shown  the  crane,  and  is  told  that  the  rope  is  wanted  for  die  purpose  of  rais- 
ing pipes  of  wine  from  the  cellar.     The  rope  is  made,  and  is  fixed  to  the 
crane  by  a  servant  of  the  defendant.     Upon  this  state  of  facts,  it  has  been 
contended  on  the  part  of  the  defendant  that  no  warranty  can  be  implied,  in- 
asmuch as  the  defendant  was  not  the  actual  manufiicturer  of  the  rope.    I 
cannot,  myself,  see  any  great  distinction  between  a  manu&cturer  and  a  part^ 
who  undertakes  to  get  an  article  made ;  but,  in  the  present  case,  I  think  the 
defendant  must  be  taken  to  be  the  manufacturer.     The  evidence  is,  that  he 
sent  the  order  to  be  executed  by  a  rope-maker  of  the  name  of  Dunn.    Can 
it  make  any  difference  with  respect  to  his  legal  liability,  whether  the  TOtpe 
was  made  on  his  own  premises,  or  by  a  person  whom  he  employs  as  his 
manufacturer?     This  is  a  stronger  case  than  Jones  y.  Bright;  here,  the 
attention  of  the  defendant  was  distincdy  caUed  to  the  purpose  to  which  the 
article  was  to  be  applied.     I  do  not  think  that  any  great  weight  b  to  be 
mven  to  the  aigument,  of  the  hardship  of  holding  the  ddTendant  responsible; 
for  it  was  his  own  fault  that  he  did  not  inform  the  person  whom  he  ordered 
to  make  the  rope,  of  the  use  to  which  it  was  to  be  applied.    His  want  of  a 
^remedy  over  against  the  manufacturer  from  this  circumstance,  ou^t  r«29i 
not  to  prevent  him  from  bein^  held  liable  to  the  plaintiff.  ^ 

BosANQUET,  J.  I  am  of  opmion  that  the  evidence  given  at  the  tnal  suft- 
ciently  supports  the  warranty  set  out  in  the  declaration.  It  seems  that  the 
plaintiff  being  in  want  of  a  rope  for  his  crane,  applied  to  the  defendant,  a 
dealer  in  ardcles  of  that  description,  to  supply  him  with  such  a  rope.  T^ 
defendant's  foreman  went  to  the  plaintiff's  premises,  examined  the  crane 
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and  the  old  rope,  and  took  the  admeasurement.  He  therefore  undertook  to 
make  the  rope,  or  to  procure  it  to  be  made,  fit  for  the  purpose,  which  was 
pointed  out  to  him,  namely,  of  raising  pipes  of  wine.  It  appears  to  me  that 
this  is  a  much  stronger  case  than  those  which  have  been  referred  to  in  the 
course  of  the  argument.  In  Gray  v.  Cox  the  question  was,  whether,  as  the 
copper  sheathing  was  sold  with  knowledge  on  the  part  of  the  defendants, 
that  it  was  to  be  appUed  in  coppering  the  plaintiff's  ship,  a  warranty  was  im- 
plied that  it  was  fit  for  that  purpose.  At  the  trial,  Abbott,  C.  J.,  neld,  that 
^'  if  a  person  sold  a  commodity  for  a  particular  purpose,  he  must  be  under- 
stood to  warrant  it  fit  for  that  purpose."  Afterwards,  when  delivering  the 
judgment  of  the  court  in  banc,  he  expressed  himself  strongly  inclined  to 
adhere  to  that  opinion,  but  stated  that  some  of  the  other  judges  thought 
differently^  The  reasons  for  this  difference  of  opinion  were  not  stated,  but 
a  new  trial  was  granted.  In  Jones  v.  Bright j  the  sheathing  was  selected  by 
the  plaintiff's  shipwright.  There  the  court  was  of  opinion,  that  the  defend-  \ 
ants  being  informed  of  the  purpose  for  which  the  sheathing  was  wanted,  an 
implied  warranty  arose.  With  the  exception  of  the  circumstance  that  there 
the  defendants  were  the  manufacturers  of  the  copper  sheathing,  that  case  is 
•2921  ^^^  ^  strong  as  the  present.  Here  the  plaintiff  •did  not  go  to  the  de- 
•'  fendant's  shop.  But  the  defendant  sent  his  foreman  to  the  plaintiff's 
premises  to  ascertain  the  sort  of  rope  required,  who  undertook  to  furnish  a  " 
proper  rope,  not  then  in  existence,  but  which,  on  trial,  turned  out  not  to  be 
adapted  for  a  crane  rope.  I  can  see  no  essential  distinction  in  this  case  be- 
tween the  defendant  being  the  seller,  and  the  manufacturer,  of  the  rope. 
Where  a  contract  is,  expressly  or  impliedly,  to  furnish  goods  of  a  particular 
description,  a  warranty  is  created  that  they  shall  be  of  that  description. 
Here,  it  appears  that  the  defendant  did  not  manufacture  the  rope  himself; 
but  as  between  the  plaintiff  and  the  defendant,  I  conceive  that  the  latter  is 
to  be  considered  as  the  manufacturer.  It  appears  to  me,  that  the  evidence 
given  at  the  trial  sufficiently  establishes  an  implied  warranty,  on  the  part  of 
the  defendant,  to  supply  a  rope  fit  and  proper  for  the  purpose  for  which  it 
was  required. 

EIrskine,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  question  is,  whether  the  evidence  showed  that  the  rope  was  supplied 
under  a  contract  which  implied  a  warranty,  that  the  rope  was  fit  and  proper 
for  the  purpose  for  which  it  was  required.  It  appears  that  at  the  time  the 
order  was  given,  the  rope  was  not  in  existence,  and  that  the  defendant  was 
made  acquainted  with  the  use  for  which  it  was  wanted.  When  a  par^  un- 
dertakes to  supply  an  article  for  any  particular  purpose,  he  warrants  that  it 
shall  be  fit  and  proper  for  such  purpose.  If  a  purchaser  himself  selects  the 
article,  it  has  been  held,  that  the  mere  fact  that  the  vendor  knows  the  use 
for  which  it  is  designed,  will  not  raise  an  implied  warranty,  because  the  skill 
and  judgment  of  the  latter  are  not  relied  on  in  making  the  purchase.  In  this 
case  not  only  was  the  defendant's  foreman  told  the  purpose  for  which  the 
rope  was  required,   but  after    being  so  told,   he   undertook  to   supply 

*2931  *^^  ^P^'  ^^^  ^^  ^^^  '^  ^^^  ^  made.  It  has  been  contended, 
'  ^  that  no  warranty  can  be  implied  unless  the  seller  be  also  the  manu- 
fecturer.  It  is  true  that  in  Jones  v.  Bright^  the  vendors  were  the  manufac- 
turers; and  that  fact  was  alleged  in  £e  declaration,  and  some  stress  laid 
upon  it  by  the  judges  in  their  judgments.  But  it  does  not  follow,  because 
fte  court  attaches  some  weight  to  a  fact  which  clearly  makes  a  party  liable, 
that  such  fact  is  a  necessary  ingredient  in  the  case.  Here,  the  defendant 
did  not  make  the  rope,  but  he  selected  a  person  to  make  it.  and  had  an  op- 
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portunity  of  informing  him  of  the  purpose  for  which  the  article  was  wanted. 
If  he  did  not  do  so,  it  was  his  own  fault.  Having  undertaken  to  supply  a 
rope  for  the  defendant 's  crane,  he  is  clearly  liable  to  this  action,  the  juij 
having  found  that  it  was  not  a  fit  rope  for  that  purpose. 

Maule,  J.  I  also  think  that  this  rule  should  be  discha]f;ed.  The  question 
is,  whether  the  material  allegations  in  the  declaration  were  supported  by  the 
evidence.  The  scienter  not  having  been  proved,  it  is  necessary  to  couader 
whether,  without  it,  the  evidence  sustained  the  declaration.  I  think  that 
the  effect  of  the  circumstance  of  the  vendor  being  also  the  manufacturer,  is 
not  very  distinctly  laid  down  in  some  of  the  cases.  The  way  in  which  Ab- 
bott, C.  J.,  put  the  point  in  Gray  v.  CoXj  was,  not  that  the  liability  of  the 
defendant  depended  on  his  being  the  manufacturer  of  the  article  sold,  but 
upon  the  fact  of  his  knowledge  of  the  purpose  for  which  it  was  required, 
and  that  he  must  take  care  that  it  was  of  the  proper  description.  Both  in 
that  case  and  in  Jones  v.  Bright^  the  defendants  might  have  performed  their 
contracts  by  supplying  goods  of  sufficient  quality,  Sthou^  not  of  their  own 
manufacture.  So  here,  the  defendant  might  have  fulfilled  his  contract  bj 
getting  a  proper  rope  made ;  for  it  was  not  a  necessary  ^conclusion  rtngi 
m>m  what  passed,  that  he  was  to  make  it  himself.  The  foreman  ^ 
went  the  day  after  the  order  was  given,  and  was  then  told  that  the  rope  was 
wanted  to  raise  pipes  of  wine  from  the  cellar,  and  that  it  must  fit  the  crane, 
when  he  said  that  a  rope  must  be  made  for  the  purpose.  Not  only  was  the 
defendant  to  make  the  rope,  but  to  adjust  it  to  die  crane ;  and  it  is  so  alleged 
in  the  declaration.  Supposing  that  the  accident  had  happened  in  conse- 
quence of  the  rope  having  been  improperly  affixed  to  the  crane,  it  is  clear 
the  defendant  would  have  been  liable.  I  do  not  see  why  he  should  be  an- 
swerable in  that  event,  and  not  for  a  defect  in  the  rope  itself.  The  evidence 
given  in  the  case  satisfactorily  showed  that  the  defendant  undertook  to  fur- 
nish a  rope  which  would  fit  the  crane  and  raise  the  pipes  of  wine.  The 
jury  having  found  that  the  rope  was  an  unfit  one  for  that  purpose,  the  de- 
fendant has  been  clearly  guilty  of  a  breach  of  the  implied  warranty  alleged 
in  the  declaration.  Rule  discharged. 


DOE  dem.  FIGGINS  v.  ROE. 

An  acknowledgment  by  the  tenant  in  possession  <m  the  firti  day  of  term,  that  the  dccltii- 
tion  (which  had  been  served  on  a  senrant  upon  the  premises)  had  come  to  his  hands 
before  the  term,  is  sufficient,  on  a  motion  for  judgment  against  the  casual  ejector. 

Talfmirdy  Serjt.,  moved  for  judgment  against  the  casual  ejector.  The 
declaration  had  been  served  upon  a  servant  of  the  tenant  in  possession  on 
the  premises,  and  the  tenant  acknowledged,  upon  the  first  day  of  the  term, 
that  the  declaration  had  been  delivered  to  hun  previoudy  to  the  commence- 
ment of  the  term. 

Per  Curiam.  Rule  absolute,  (a) 

(a)  See  Doe  dem.  EnuUif  v.  Boe,  antd,  vol.  i.  p.  840,  (89  E.  C.  L.  R.  676.) 


♦HALTON  V.  WHITE.  [*^^ 

The  affidavits  on  which  an  application  for  a  distringas  is  grounded,  must  state  where  tbfl 
house  of  the  defendant,  at  which  the  calls  are  made,  is  situated. 
Ta^ourdj  Seijt.,  applied  for  a  distringas,  upon  affidavits  stating  that  m 
asuai  number  of  calls  had  been  made  at  the  defendant's  house.    [MAULB,i' 
Do  the  affidavits  state  where  the  house  is  situated  ?]    No. 
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TiHiiAi.,  C.  J.    Can  you  gather  the  locality  of  the  house  fiom  any  part 
of  the  affidavits?    If  so,  you  may  menti(m  the  case  again. 

Rule  refused 


WILLIAM  SPINCER  v.  JOHN  SPINCER. 

Assumpsit  on  a  banker's  check  for  2502.  Plea,  that  before  the  making  of  the  check,  the 
defendant  as  executor  of  one  R.  8.,  was  lawfully  entitled  to  a  bond  for  600t,  which 
bond  was  in  the  hands  of  the  plaintiff,  who  refused  to  delirer  up  the  same  to  the  de- 
fendant; that  the  plaintiff  and  twelve  others  claimed  to  be  entitled  to  legacies  under 
the  will  of  R.  8^  and  thereupon  it  was  agreed  between  the  plaintiff  and  defendant,  that 
the  plaintiff  should  deliver  up  the  bond  to  the  defendant,  and  that  the  defendant  should 
make  and  deliver  to  the  plaintiff  the  check  in  question,  which  should  be  a  security  for 
the  payment  of  the  legacies,  and  that  the  plaintiff  should  receive  the  ioid  turn  ofmonty, 
upon  and  subject  to  an  express  condition,  that  the  legatees  under  R  S.'s  will  should 
authorize  the  plaintiff  to  recejye  the  said  sum;  that  the  defendant  made,  and  the 
plaintiff  received  the  check  upon  that  condition,  and  that  the  legatees  had  not  author- 
ized  the  plaintiff  to  receive  the  same  sum. 

fieU,  on  special  demurrer,  assigning  for  canse-^that  it  did  not  sufficiently  appear  by  the 
plea,  that  the  authority  to  be  given  by  the  legatees  was  a  condition  precedent  to  the 
payment  of  the  cheeky— that  the  plea  was  a  good  answer  to  the  action. 

Assumpsit,  on  a  banker's  draft  or  order  for  250/.     Plea,  that  before  the 
making  of  the  draft  or  order  in  the  declaration  mentioned,  to  wit,  on  the  18th 
of  February,  1837,  one  Robert  Spincer,  since  deceased,  in  his  lifetime  was 
lawfully  possessed  of  certain  estate  and  effects  of  great  value,  to  wit,  of,  &c., . 
including  a  certain  bond  of  obligation  thereinafter  mentioned,  and  being  so 
*2961   *P<^s^^^^  thereof,  R.  S.  afterwards,  to  wit,  on  the  day  and  year 
^  aforesaid,  made  and  published  his  last  will  and  testament  in  writing, 
and  thereby  gave,  devised,  and  bequeathed  his  said  estate  and  effects,  the 
same  being  ^e  rest,  residue,  and  remainder  of  the  estate  and  effects  oS  the 
said  R.  S.,  after  satisfying  a  certain  devise  in  the  said  will  mentioned,  unto 
and  amongst  his  the  said  R.  S.'s  twelve  grandchildren,  and  to  the  children 
of  his  granddaughter  M.  C.  deceased,  such  children  to  take  th»r  mother's 
diare  only,  equafly  to  be  divided  between  them ;  and  the  said  R.  S.  thereby 
constituted  and  appointed  the  defendant  executor  of  his  said  will ;  and  after- 
wards, to  wit,  on  the  26th  of  June,  1838,  the  said  R.  S.  died  without  re- 
voking or  altering  his  said  will ;  after  whose  death  the  defendant  duly  proved 
ths  said  will,  and  took  upon  him  the  burden  of  the  execution  thereof;  that 
before  and  at  the  time  of  the  making  of  the  said  draft  or  order  in  the  count 
mentioned,  the  defendant,  as  such  executor  as  aforesaid,  was  lawfully  enti- 
tled to  a  certain  bond  or  obligation,  being  part  of  the  effects  of  the  said  R. 
S.  in  his  lifetime,  and  then  deceased,  made  for  the  payment  to  the  said  R.  S. 
deceased  in  his  lifetime  of  the  sum  of  800/.,  with  interest  at  a  certain  day  b 
the  said  bond  or  obligation  mentioned,  and  then  elapsed,  and  which  said 
Inxid  or  obligation  was  then  in  the  hands  and  possession  of  the  plaintiff,  who 
^sed  to  deliver  up  the  same  to  the  defendant  as  such  executor  as  afore- 
said, although  the  plaintiff  well  knew  that  he,  the  defendant,  as  such  executor 
as  aforesaid,  was  lawfully  entitled  to  the  same,  and  the  plaintiff  and  divers, 
to  wit,  twelve  other  persons,  claimed  to  be  entitled  to  legacies  under  and  by 
^rtue  of  the  last  wiU  and  testament  of  the  said  R.  S.  deceased,  but  the 
amoont  Dayable  to  the  plaintiff  and  the  said  other  legatees  was  then  unas« 
certained;  and  thereupon  just  before  the  making  of  the  said  draft  or  order 
*2971  ^^  ^^  count  ^mentioned,  to  wit,  on  the  Say  and  year  therein  men- 
tioned, it  was  agreed  by  and  between  the  plaintiff  and  the  defendant, 
*o  Wng  such  executor  as  aforesaid,  that  the  plaintiff  diould  deliver  up  the 
*^  bond  01  obligation  to  the  defendant  as  executor  as  aforesaid,  and  tiiaf 
vou  XL,  77 
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the  defendant  should  make  and  deliver  to  the  plaintiff  the  draft  or  order  in 
the  count  mentioned ;  and  that  the  same  should  be  a  security  for  the  pay- 
ment of  the  levies  mentioned  in  the  said  will,  and  that  the  plaintiff  should 
receive  the  said  sum  of  money  in  the  said  draft  or  order  mentioned,  upon, 
and  subject  to^  a  certain  express  condition  then  contained  m  a  certain  writing 
then  signed  by  the  plaintiff,  that  the  legatees  under  the  said  last  will  and  tes- 
tament of  the  said  R.  S.  deceased,  should  authorize  the  plaintiff  to  receive 
the  said  sum  of  250/. ;  and  the  plaintiff  then  promised  the  defendant  that  the 
said  legatees  should  and  would  authorize  him  to  receive  the  said  sum ;  and 
the  defendant  then  made  the  draft  or  order  in  the  count  mentioned,  and  the 
plaintiff  took  and  received  the  same  upon  and  subject  to  the  said  condition, 
and  upon  the  faith  of  the  said  promise,  and  on  no  other  account.  Averment: 
that  the  said  legatees  under  the  said  will  had  not,  nor  had  any  or  either  of 
them,  ever  autliorized  the  plaintiff  to  receive  the  said  sum  of  250/.,  or  any 
part  diereof,  although  a  reasonable  time  for  that  purpose  had  elapsed  before 
and  at  the  time  of  me  commencement  of  the  suit,  but  had  whoUy  neglected 
and  refused,  and  still  did  neglect  and  refuse  so  to  do ;  and  that  there  never 
was  any  consideration  for  the  making  of  the  said  draft  or  order  in  the  count 
mentioned,  save  and  except  as  in  that  plea  mentioned.     Verification. 

Special  demurrer  to  this  plea,  assigning,  among  other  causes, — ^that  the 
agreement  set  out  in  the  plea  showed  a  good  consideration  for  the  giving 
of  the  check ;  that  any  breach  of  that  agreement  by  the  plaintiff  was  no 
^answer  to  the  action  on  the  check ;  that  the  plea  did  not  diow  any  r^ogg 
breach  of  that  a^ement  by  the  plaintiff;  that  the  delivery  up  of  the  *■ 
bond  to  the  dei^ndant, — which  delivery  was  not  negatived, — was  a  suffi- 
cient performance  by  the  plaintiff  of  so  much  of  the  agreement  as  formed  a 
condition  precedent  to  the  payment  of  the  check ;  that  it  was  not  alleged, 
nor  did  it  sufficiently  appear,  by  the  plea,  that  the  authority  to  be  given  by 
the  legatees  was  to  be  a  condition  precedent  to  the  payment  of  the  check; 
that  it  was  uncertain  on  the  face  of  the  plea  whether  the  plaintiff  was  not 
himself  one  of  the  legatees ;  that  no  request  to  the  plaintiff  to  obtain  the 
authority  of  the  legatees  was  averred,  &c. 

Joinder  in  demurrer. 

Stephetiy  Serjt.,  in  support  of  the  demurrer.     This  plea  discloses  no  soffi- 
ci^t  answer  to  the  action.     It  does  not  appear  under  what  circumstances 
the  bond  came  into  the  hands  of  the  plaintiff;  but  as  it  is  not  alleged  in 
the  plea  that  it  was  wrongfully  in  his  possession,  the  presumption  is  that  he 
had  a  right  to  hold  it.     It  was  essentml  to  the  defendant's  case  not  only  ^ 
show  that  he  was  entitled  to  the  bond  as  executor,  but  to  claim  it  from  the 
plaintiff.     The  latter  might  have  a  lien  upon  it,  or  it  might  have  been  placed 
m  his  custody  as  a  security  for  having  joined  in  some  other  bond.    If  this 
were  so,  then  the  consent  of  the  plaintiff  to  deliver  it  up  was  a  suflfctcnt 
consideration  for  the  giving  of  the  check.     Again,  the  plea  alleges,  that  the 
check  was  to  be  a  security  for  the  payment  of  the  legacies,  claimed  by  the 
plaintiff  and  other  parties,  under  Robert  Spincer's  win.     As  the  contrary  is 
not  averred,  those  legacies  must  be  taken  to  have  been  due ;  and,  if  so,  they 
would  form  an  ample  consideration  for  the  check.     The  plea  proceeds  to 
state,  that  the  plaintiff's  a^ement  was  that  the  plaintiff  should  receive  ik 
mm  of  money  mentioned  *m  the  draft,  upon  and  subject  to  a  condi-  r^^ 
tion  that  the  legatees  under  the  will  should  authorize  him  to  receive 
it.     All  that  the  plaintiff  seeks  is,  to  receive  the  money ;  after  it  is  received 
it  may  be  subject  to  that  condition.     This  is  an  evasive  plea,  and  is  to  be 
taken  most  strongly  against  the  delBendant.     As  the  allegation  is  fiamed,  it  i 
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not  the  fair,  much  less  the  necessary,  inference,  that  the  condition  is  to  be  a 
condition  precedent.  The  true  meaning  of  the  averment  appears  to  be,  that 
the  plaintiff  was  to  receive  the  money,  but  unless  he  obtained  the  consent  of 
the  legatees  to  keep  it,  the  defendant  might  recover  it  back.  [Tindal,  C. 
J.  The  words  are  "  should  authorize  the  plaintiff  to  receive  the  said  sum." 
It  would  seem  that  the  plaintiff  was  not  to  receive  the  money  until  he  was 
armed  with  the  authority  of  the  legatees.]  The  plea  further  alleges,  that  the 
plaintiff  promised  the  defendant  that  the  legatees  would  authorize  him  to  re-' 
ceive  the  money.  If  the  construction  contended  for  on  the  other  side  be 
correct,  the  defendant  would  have  been  sufficiently  protected  by  the  condition 
itself,  and  it  was  quite  unnecessary  for  the  agreement  to  contain  an  express 
engagement  by  the  plaintiff  to  procure  the  sanction  of  the  legatees.  As 
pleaded,  the  condition  may  be  treated  either  as  a  condition  precedent  or  sub- 
sequent ;  and  if  it  be  capable  of  the  latter  construction,  the  plaintiff,  accord- 
ing to  the  rule  of  pleading,  should  have  the  benefit  of  it.  Supposing  the 
condition  to  be,  in  reality,  subsequent,  the  plaintiff  could  not  have  safely 
taken  issue  on  this  plea  and  gone  to  trial ;  and  he  has  therefore  a  right  to 
come  to  the  court  treating  it  as  an  evasive  plea.  [Tindal,  C.  J.  As  it 
contains  mere  matter  of  excuse,  the  plaintiff  might  have  rephed  de  injuria, ]{a) 
That  would  only  be  a  more  compendious  way  of  denying  the  allegation 
modo  et  forma.  If  the  plea  is  to  be  taken  as  stating  a  condition  precedent,  it 
♦3001  ^'^doubtedl^  is  an  answer  to  the  action;  but  the  averment  is  quite 
^  consistent  with  the  condition  being  a  condition  subsequent 
The  court,  without  calling  upon  Channell^  Serjt.,  contdl,  were  proceeding 
to  give  judgment  m  favour  of  the  plea,  when  Stephens y  Serjjt.,  applied  foi 
leave  to  amend;  which,  the  court,  after  some  hesitation,  granted  on  the 
usual  terms. 

Rule  accordingly, 
(a)  Vide  antd,  vol.  L  720,  (39  E.  C.  L.  R.) 


DAVEY  and  Another  v.  PHELPS. 

Debt,  against  a  surety  on  a  bond  conditioned  for  the  dae  payment  by  M.  of  all  sums  in 
which  M.  should  from  time  to  time  become  indebted  to  the  plaintiffs,  for  goods  sup- 
plied to  him  by  them  in  the  coarse  of  their  business.  The  plaintiffs  having  drawn  a 
bill  upon  M.  for  coals  supplied  to  him,  discounted  the  bill,  which  was  dishonoured. 
M.  went  to  the  plaintiffs,  and  telling  them  that  he  wanted  8(M.  to  enable  him  to  take  up 
the  bill,  asked  them  to  lend  him  that  sum.  The  plaintiffs  thereupon  gave  him  a  check 
for  SOL,  with  which,  and  his  own  money,  he  took  up  the  bill.  Held :  that  this  was  not 
in  substance  a  loan  by  the  plaintiffs  to  the  defendant  of  the  80/.,  but  an  advance  by 
them  for  the  specific  purpose  of  taking  up  the  bill,  whichi  as  between  the  plaintiffs 
and  M.,  remained  unpaid  to  that  extent ;  and  that  consequently  as  the  plaintiffs  might 
have  recovered  the  80/.  from  M.  as  for  goods  sold,  the  defendant  was  liable  to  pay  that 
sam. 

On  a  motion  to  reduce  damages,  the  court,  on  the  application  of  the  plaintiff^,  made  it 
part  of  the  rule  that  the  plaintiffs  should  be  at  liberty  to  sign  judgment  and  issue  exe- 
cution for  the  whole  amount  of  the  damages,  but  they  were  not  to  levy  more  than 
the  sum  to  which  the  objection  did  not  apply,  and  costs,  until  the  court  should  order 
farther. 

Debt,  upon  a  bond,  dated  the  18th  of  June,  1839,  for  2000/. 

Plea,  rum  est  factum;  on  which  the  plaintiffs  joined  issue,  and  proceeded 
to  set  out  the  bond,  the  condition  of  wluch  was,  for  the  due  payment  by  one 
Morris  to  the  plaintiffs,  of  all  such  sum  or  sums  of  money  as  he  the  said 
Morris  should  from  time  to  time  become  indebted  in  to  the  plaintifis  for 
goods  which  should  be  supplied  to  him  by  them  in  the  course  of  their  busi- 
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ness;  when  and  as  such  sums  of  money  should  respectively  become  due  and 
^payable,  at  the  expiration  of  the  credit  given  for  the  same  goods,  r«oAi 
according  to  the  usual  course  of  business  of  the  plaintiffs  with  their  ^ 
customers.  The  condition  also  contained  a  proviso  enabling  the  defendant 
at  any  time  to  determine  his  liability  under  the  bond,  on  ^ving  a  written 
notice  to  that  effect  to  the  plaintiffs.  After  setting  out  this  condition  the 
plaintiffs  suggested  a  breach  in  the  non-payment  by  Morris  of  the  price  of 
.  goods  supphed  to  him  by  the  plaintiffs. 

At  the  trial  before  Coltman,  J.,  at  the  first  sittings  in  Hilaiy  term,  1840, 
the  following  facts  appeared. 

Previously  to  the  18th  of  June,  1839,  the  date  of  the  bond,  the  plaintifls, 
who  were  coal-merchants  in  London,  had  supplied  Morris  with  coals  to  the 
amount  of  172/.  8s,  6rf.,  and  to  the  further  amount  of  167/.  5*.  3d.  between 
that  day  and  the  end  of  the  month.  On  the  1st  of  July,  the  plaintifls,  accord- 
ing to  their  usual  course  of  dealing  with  their  customers,  drew  a  bill  upon 
Morris  for  two  months  for  339/.  13^.  9(/.,  which  they  discounted  at  the  bank 
of  England.  The  bill,  having  become  due  on  the  4th  of  September,  was 
dishonoured,  and  notice  of  that  fact  was  given  by  the  bank  to  the  plaintifls 
on  the  5th. 

On  that  day  Morris  called  upon  the  plaintiffs,  and  informing  them  that  he 
was  deficient  80/.  in  the  amount  necessary  to  take  up  the  biu,  asked  them 
to  lend  him  that  sum.  The  plaintiffs  accordingly  gave  him  a  check  for  80/., 
when  he  went  to  the  bank,  and  with  the  check  and  money  of  his  own,  took 
up  the  bill.  The  plaintiffs  in  the  present  actions  ought  to  recover  the  80/., 
and  also  the  sum  of  249/.  iSs.  6d.  for  coals  subsequently  supplied  to  Morris. 
The  bill  for  the  339/.  iZs.  9d.  was  produced  at  the  tnal  on  the  part  of  the 
plaintiffs,  but  was  in  the  hands  of  the  assignees  of  Morris,  who  had  become 
a  bankrupt. 

For  the  defendant  it  was  contended,  that  he  was  not  liable  for  the  80/., 
inasmuch  as  it  was  a  loan  to  Morris,  *and  was  not  a  debt  con-  rt3Q2 
tracted  by  Morris  for  goods  supphed  to  him  in  the  course  of  the  '* 
plaintiffs'  business. 

A  verdict  was  taken  for  the  plaintifils,  and  the  damages  on  the  breach 
suggested  were  assessed  at  329/.  18$.  6(/.,  leave  being  reserved  to  the 
defendant  to  move  to  reduce  the  damans  to  249/.  I8s,  6d. 

G.  Hayes^  in  Hilary  tenn,  1840,  having  obtained  a  rule  nisi  to  reduce  the 
damages  accordmgly, 

Sir  F,  Polhcky  on  the  part  of  the  plaintifls,  applied  for  liberty  fo  isroc 
immediate  execution  for  249/.  18$.  6d.,  the  amount  of  the  damages  to  which 
the  objection  taken  did  not  applv,  together  with  the  costs. 

The  court,  after  referring  to  the  case  of  HMings  v.  Yaumg^  3  Scott,  770, 
(36  £.  C.  L.  R.  374,)  granted  the  application,  and  the  rule  was  drawD  up 
in  the  following  terms : — 

''  It  is  orderra,  that  the  plaintifls,  upon  notice  of  this  rule  to  be  given  to 
them  or  their  attorney,  shall  show  cause  to  this  court,  on,  &c.,  why  i^^ 
damages  on  the  verdict  found  for  the  plaintiffs  on  the  trial  of  this  cause, 
&c.,  shouW  not  be  reduced  to  the  sum  of  249/.  1&.  6d.  And  it  is  further 
ordered,  that  the  plaintiffs  be  at  Uberty  to  sign  judgment  and  issue  execu- 
tion for  the  whole  amount,  but  not  to  levy  more  than  the  said  249/.  l&.M* 
and  costs,  to  be  taxed  by  one  of  the  masters  of  this  court,  until  this  court 
Aall  farther  order." 

Sir  F.  Pollock  and  Knowles  now  showed  cause  against  the  rule  obtained 
oy  Hayes,     The  question  is,  whether  the  plaintiffs  could  have  sued  Mom* 
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in  respect  of  the  80/.  as  for  goods  sold,  or  could  only  have  recoveied  it 
*3031    *^^       money  lent.     If  they  could  have  sued  as  for  goods  sold,  the 
-■   sweety  is  liable,  otherwise  it  may  be  admitted  that  he  is  not.     It  is 
clear  that  the  advance  of  the  80/.  was  not  meant  as  a  loan.     It  was  a  pay- 
ment by  the  plaintifls  in  satisfaction  of  their  own  liabilitv  to  the  bank  of 
England.     If  that  be  so,  the  bill  would  still  remain  unsatisfied,  to  the  extent 
of  me  80/.,  as  between  the  plaintifls  and  Morris ;  and  the  latter  might  have 
been  sued  as  for  goods  sold.     It  cannot  be  said  that,  as  between  the  plain- 
tifls, Morris,  and  the  surety,  the  advance  of  the  80/.  was  a  payment  of  the 
bill.     If  the  bill,  instead  of  being  discounted,  had  remained  m  the  hands  of 
the  plaintifls,  and  Morris  had  paid  the  amount  all  but  80/.,  it  is  clear  that 
the  plaintiffs  might  have  recovered  that  sum  as  due  for  goods  sold.     So  also, 
if  the  plaintifls,  on  receiving  the  rest  of  the  money  from  Morris,  had  added 
to  it  80/.  of  their  own,  and  had  themselves  taken  up  the  bill.     The  case  is 
not  at  all  altered  by  the  plaintifls,  instead  of  sending  their  own  clerk  to  take 
up  the  bill,  making  Morris  their  agent  for  that  purpose,  who  would  have 
been  guilty  of  a  fraud  if  he  had  applied  the  money  in  any  other  manner. 
The  80/.  was  not  lent  to  Morris,  but  was  merely  put  into  his  hands  for  a 
specific  purpose;  and  in  case  he  had  not  taken  up  the  bill,  any  action 
against  him  for  that  sum  would  have  been,  not  for  money  lent,  but  for  money 
had  and  received.     As  soon  as  the  bill  became  due,  and  was  dishonoured 
by  Morris,  the  plaintifls  had  a  right  of  action  against  the  surefy,  and  that 
ri^t  was  not  in  any  degree  afiected  by  what  took  place  between  the  plain- 
fins  and  Morris. 

G.  Hayes  in  support  of  his  rule.     This  was  clearly  a  loan  by  the  plaintifls 
to  Morris  of  the  80/.    By  the  bond,  the  surety  might  at  any  hme,  on  giving 
*3041  °^^^^  ^  writing,  determine  his  responsibifity.     The  bill,  on  *being 
•'  taken  up,  was  retained  by  Morris,  who  was  thereby  enabled  to  im- 
pose on  the  surety,  by  representing  that  he  had  paid  for  m\  coals  furnished 
up  to  that  time,  and  to  prevail  on  nim  to  continue  his  responsibility.     If  the 
surety  had  been  aware  that  the  goods  previously  supplied  were  not  fully 
paid  for,  he  probably  would  have  refused  to  be  answerable  for  coals  to  be 
subsequently  sold  to  Morris.     Morris  applied  in  direct  terms  for  a  loan  of 
money ;  and  it  is  clear  that  the  plaintifls  might  have  maintained  an  action 
for  money  lent.     There  can  be  no  doubt  that  a  new  cause  of  action  arose 
on  the  money  being  advanced ;  and  the  statute  of  limitations  would  run 
from  the  time  of  such  advance,  and  not  from  the  time  that  the  bill  was 
taken  up.     The  evidence  in  the  case  is  inconsistent  with  the  argument  that 
Morris  was  the  agent  of  the  plaintiffs  in  taking  up  the  bill.     If  that  had 
been  so,  the  bill  would  have  been  delivered  over  to  the  plaintiffs.    [Tindal, 
C*  J.    That  would  have  been  a  strong  argument,  if  the  plaintiffs  had 
advanced  the  whole  of  the  money.]    Morris  was  not  obliged  to  use  the  80/. 
received  from  the  plaintifls  in  taking  up  the  bill  in  Question,  but  might  have 
appropriated  it  in  paying  other  bills,  and  have  met  tnis  particular  bfll  out  of 
funds  elsewhere  obtained.     If  the  plaintiffs  had  sued  Morris  for  the  80/.  as 
for  goods  sold,  the  bill  would  have  been  evidence  of  payment.     [Tindal, 
C.  J.    It  would  only  have  thrown  upon  the  plaintiffs  the  onus  of  proving 
tbat  the  coals  had  not  been  actually  paid  for.]     There  was  no  evidence  to 
sbow  that  Oie  plaintifls  meant  the  oO/.  to  be  a  payment  by  them  to  the  bank, 
but,  on  the  contrary,  the  advance,  both  in  terms  and  in  substance,  was  a 
loan  to  Morris. 

Tindal,  C.  J.     Looking  at  the  substance  of  the  transaction,  it  appears 
to  me  that  this  was  not  a  loan  of  the  80/.  to  Morris,  but  that  it  was  an 
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advance  of  that  sum  *for  the  specific  purpose  of  being  added  to  r^^Qg 
money  of  his  own,  in  order  that  he  might  carry  it  to  me  bank  of  ^ 
England,  and  there  take  up  the  bill  for  339/.  13s.  9d.  What  is  the  nature 
of  a  loan  ?  That  when  the  money  has  been  advanced  the  lender  loses  all 
control  over  it.  Here,  it  was  not  probable  that  the  plaintifis  intended  to 
lend  the  money  to  Morris,  who  confessed  himself  unable  to  take  up  the  bill ; 
neither  is  it  to  be  supposed  that  the  plaintiffs  were  ignorant  that,  by  advanc- 
ing the  80/.  to  Morris,  as  a  loan,  they  would  to  that  extent  discharge  the 
surety.  The  precise  language  used  by  Morris,  on  applying  for  the  money, 
must  not  be  too  strictly  regarded ;  we  must  take  into  consideration  the 
whole  circumstances  of  the  transaction,  and  what  was  the  obvious  under- 
standing and  intention  of  the  parties. 

BosANQUET,  J.  The  real  question  is,  whether  all  the  coals  supplied  by 
the  plaintiffs  to  Morris  in  June,  1839,  subsequendy  to  the  time  that  the  de- 
fendant became  his  surety,  have  been  paid  for ;  or  whether  a  sum  of  80/., 
in  respect  of  such  coals,  still  remains  due.  In  the  latter  case  the  surety  is 
liable  in  the  present  action.  It  appears  that  Morris  gave  his  bill  for  the 
whole  amount ;  which  would  be  no  satisfaction  unless  tlie  bill  were  duly 
honoured  at  maturity.  When  tlie  bill  became  due,  a  certain  portion  of  it, 
namely,  259/.  13*.  9d.  was  paid  by  Morris,  and  80/.,  the  residue,  by  the 
plaintiffs,  who  furnished  Morris  with  the  latter  sum  in  order  to  enable  him 
to  take  up  the  bill.  As  between  the  plaintiffs  and  Morris,  it  is  clear,  there- 
fore, that  part  of  the  bill,  to  the  extent  of  80/.,  is  still  unpaid ;  and,  conse- 
quently, that  the  plaintiffs  have  a  claim  for  coals  to  that  amount  which  still 
remains  unsatisfied. 

Erskine,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  the 
plaintiffs  intended  to  advance  Morris  the  ^80/.  as  a  loan,  or  whether  r.jQg 
they  gave  it  to  him,  as  their  agent,  to  be  employed  in  partly  taking  *• 
up  the  bill.  The  defendant  relies  on  the  words  used  by  Morris  when  he 
asked  for  the  money.  He  undoubtedly  asked  the  plaintiffs  to  lend  him  the 
80/.,  but  we  must  look  at  the  circumstances  under  which  the  money  was 
advanced,  rather  than  at  the  particular  expressions  used.  When  we  find 
that  the  plaintiffs  were  not  originally  inclined  to  trust  Morris  with  coals  on 
his  own  credit,  it  is  clear  that  they  had  no  great  confidence  in  his  peisonal 
responsibility,  and  that  confidence  would  not  be  increased  by  his  mability 
to  meet  this  bill.  It  is,  therefore,  not  likely  that  they  would  release  the 
surety  to  that  extent  by  lending  Morris  the  80/.  The  feir  conclusion  to  be 
drawn  from  the  evidence  is,  that  the  plaintiffs  merely  meant  to  advance  that 
sum  to  Morris  for  the  specific  purpose  of  being  applied  by  him,  as  their 
agent,  in  taking  up  the  bill. 

Maule,  J.  I  aJso  am  of  opinion,  that  the  fair  conclusion  to  be  drawn 
fmm  the  facts  of  this  case  is,  that  the  sum  of  80/.  still  remains  due  to  the 
plaintiffs  for  coals  supplied  to  Morris  in  the  latter  part  of  the  month  of  June. 
The  plaintiffs  were  not  likely  to  trust  Morris  on  his  own  responsibili^,  when 
they  would  not  sell  him  coals,  unless  he  foimd  a  surety,  and  particularly 
after  he  confessed  himself  unable  to  take  up  this  bill.  The  verdict  must, 
consequeouently,  therefore,  stand  for  the  whole  amount  for  which  it  was 
taken  at  me  trial. 

Rule  discharged. 
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•307]  •CfflSMAN  and  Another  v.  COUNT  and  HAWLEY. 

Where  A.,  one  of  the  defendants,  was  shown  an  account  by  the  clerk  of  the  plaintiffs  at 
their  counting-house,  and  he  objected  to  one  of  the  items,  but  made  no  remark  with 
respect  to  the  rest:  ^ 

Held,  that  this  was  evidence  of  an  account  stated  by  A.  of  the  items  of  the  account  to 
which  no  objection  was  made. 

To  connect  B.  with  A.,  as  a  co-promisor,  it  was  shown  that  they  were  the  trustees  of  an 
insolvent  estate,  in  respect  of  which  the  debt  arose ;  that  A.  and  B.  were  at  the  count- 
ing-house of  the  plaintiffs  on  several  occasions  together;  that  at  a  meeting  of  the  cre- 
ditors of  the  insolvent  estate,  the  amount  of  the  plaintiff's  debt  was  stated  by  one  of  the 
defendants  in  the  presence  of  the  other ;  and  that  B.  had  admitted  in  a  letter  that  there 
was  a  debt  due  to  the  plaintiffs. 

Eddy  that  the  jury  were  justified  in  coming  to  the  conclusion,  that  A.,  in  stating  the  ac- 
coant  with  the  plaintiffs,  had  authoriQr  to  bind  B. 

Assumpsit,  for  money  lent,  and  on  an  account  stated.  Plea :  non  as- 
sumpsit. 

The  plaintifls  claimed  a  balance  of  1272.  3s.  2d.f  under  the  following 
particulars  of  demand. 


1833. 
Dec.  14. 

£    $,    d. 

1833.                                              ^    .     ^ 
Dec23.                                             £    •.    d. 

Draft  to  Parker, 

100    0    0 

By  sale  of  ten  quarters 

Ditto  to  Whiffin, 

11  17    6 

peas,  ex  Taylor    -       -         15    9    9 

To  balance  due  from  J. 

Webster's    account    to 

WiUiam  Hawley,  -        - 

3  10  11 

To  interest  to  May  31, 1839, 

27    4    6 

Balance,  •       -                •       127    3    S 

£143  13  11 

£142  12  11 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London,  after  Michael- 
mas term,  1839,  it  appeared  that  one  Webster,  who  occupied  a  farm  in 
Essex,  having  become  embarrassed,  had  made  an  assignment  of  his  estate 
and  eiiects  to  the  defendants  as  trustees  for  the  benefit  of  his  creditors.    The 
plaintiffs,  who  are  corn-factors  in  Liondon,  in  support  of  the  first  count  of 
the  declaration,  produced  two  checks,  which  had  been  drawn  upon  and 
paid  by  them  on  account  of  the  insolvent  estate ;  but  those  checks  were 
objected  to  as  being  inadmissible  in  evidence,  on  account  of  their  not  being 
stamped,  and  were  rejected.     The  plaintiffs  then,  in  order  to  prove  the 
second  count,  called  their  clerk,  who  stated  that  on  one  occasion  when 
•3081   *^*^'^y  '^^^^  ^*  ^^  plaintiffs'  counting-house,  he  showed  him  an 
^   account  in  the  plaintiffs'  ledger,  headed,  "  Trustees  of  the  estate  of 
Webster ;"  that  Hawley  looked  over  the  account,  (a)  and  objected  to  th< 
third  and  last  item  of  3/.  105.  llrf.,  but  made  no  remark  with  respect  to  the 
two  other  items ;  that  the  witness  gave  him  a  copy  of  the  account,  which  he 
took  away  with  him,  and  said  he  would  send  com  from  the  fimn  to  balance 
the  account.     In  order  to  connect  Coimt  with  this  admission  by  Hawley, 
evidence  was  given  to  show  that  they  had  acted  'joinfly  in  the  execution  of 
the  trust,  and  several  times  had  been  at  the  plaintiffs'  counting-house  to- 
gether ;  and  that  after  the  account  was  delivered  to  Hawley,  both  of  the 
defendants  were  present  at  a  meeting  of  Webster's  creditors,  when  one  of 
the  defendants  in  the  hearing  of  the  other,  stated  that  the  plaintiffs'  debt  was 
about  100/.    A  letter  from  Count  to  the  plaintiffs'  attorney  was  also  put  in, 
in  which  he  acknowledged  that  there  was  something  due  to  the  plaintiffs. 

(a)  The  account  was  the  same  as  the  particulars  of  demand,  with  the  exception  of  the 
«iaim  for  interest 
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For  the  defendants  it  was  contended,  that  the  plaintifis  had  fidled  to  es- 
tublish  the  second  count,  and. that  the  plaintifis  were  bound  by  their  particu- 
lars, which  said  nothing  of  an  account  stated ;  but  the  lora  chief  justice 
thought  that  there  was  nothing  in  the  particulars  to  mislead  the  defendants, 
and  that  there  was  evidence  to  go  to  Uie  jury,  of  an  account  stated  by  the 
two  defendants.  The  jury  found  their  venlict  for  the  plaintifis  for  96/., 
being  the  amount  of  the  balance  claimed  by  the  plaintifis  after  deducting  the 
item  objected  to  by  Hawley. 

Bompas^  Sent.,  in  Hilary  tenn,  1840,  having  obtained  a  rule  nisi  to  set 
the  venlict  aside,  and  to  enter  a  ^nonsuit,  on  the  ground  that  there  rcong 
was  no  evidence  to  support  the  account  stated,  '- 

Chatmellj  Sent.,  {Talfourd^  Serjt.,  was  with  him,)  now  showed  cause. 
There  was  clearly  sufficient  evidence  to  go  to  the  jury,  of  an  account  stated 
by  the  defendant  Hawley.  With  respect  to  Count,  he  was  bound  by  the 
act  of  his  co-trustee,  who  had  authority,  as  his  agent,  to  state  an  account  for 
him.  If  it  were  necessary  to  show  Count's  individual  acquiescence,  that  is 
established  by  what  passed  at  the  meeting  of  the  creditors,  and  by  his  letter 
to  the  plaintiffs'  attorney. 

Peacock^  {BompaSy  Serjt.,  was  with  him,)  in  support  of  the  rule.    It  is 
submitted  that  there  was  no  sufficient  evidence  that  either  Hawley  or  Count 
thad  stated  any  apcounts.     To  make  a  good  account  stated,  there  must  be 
some  one  present  who  can  setde  the  accouiit.     Here,  the  plaintifis'  clerk  bad 
no  authority  to  waive  the  item  objected  to  by  Hawley ;  and,  in  feet,  did  not 
do  so,  fpr  that  item  is  included  in  the  plaintiffs'  particulars.     [Maule,  J.  h 
it  not  evidence  of  an  account  stated,  where  one  party  says,  you  owe  me 
15/.,  and  the  other  replies,  no ;  I  only  owe  you  10/.?]     In  Breckon  v.  Smith, 
1  Ad.  &  E.  488,  (28  E.  C.  L.  R.  125,)  where  the  defendant  had  admitted, 
in  conversation,  that  he  owed  the  plamtiff  13/.  10/.,  such  admission  was 
sheld  not  to  be  sufficient  evidence  of  an  account  stated.     [Tinsal,  C.  J. 
There,  the  admission  was  to  a  stranger ;  here  it  was  made  in  the  plaintifi' 
counting-house  to  their  clerk,  with  whom  the  defendants  transacted  busi- 
ness.]   A  qualified  .acknowledgment  of  a  sum  due  to  a  plaintiff  will  not  en- 
ttitle  him  to  recover  upon  an  account  stated,  Evans  v.  Verity j  R.  &  Moo. 
N.  P.  239,  (21  E.  C.  L.  R.  427  ;)  and,  here,  Hawley  must  be  understood 
as  having  assented  to  the  other  items  ^in  the  plaintiffs'  account,  only  n2iQ 
on  the  condition  that  they  would  abandon  that  to  which  he  objected.   '- 
jt  is  necessary  that  a  balance  should  be  struck,  and  some  sum  finally  agreed 
Aiipon  between  the  parties.     In  Teal  v.  jfu/y,  2  Brod.  &  B.  99,  (6  £.  C.  L. 
R.  32,)  an  admission  that  something  was  due  and  a  promise  to  pay  were 
held  insufficient  to  support  a  count  upon  an  account  stated.     [Maui«c,  X 
That  case  would  be  in  point  if  the  plaintiffs  relied  on  Count's  letter  alone.] 
In  Wayman  v.  HiUiard,  7  Bingjh.  101,  (20  E.  C.  L.  R.  62,)  4  Moo.  &  P. 
729,  a  demand  by  the  plaintifi^before  bringing  his  action  of  40/.,  and  ai 
<iifler  by  the  defendant  of  17/.,  were  held  to  be  no  evidence  of  an  accouJit 
ytated.     [Tindal,  C.  J.   Here,  there  is  a  regular  account,  and  Hawley  ad- 
mits thait  it  is  correct  exc^t  one  item.    Is  not  that  evidence  to  go  to  Ae 
jury?]    No  claim  is  made  in  the  particulars  in  respect  of  an  account  sta^^* 
f  Tindal,  C.  J.   The  particulars  are  not  restricted  to  any  count,  but  are  ad- 
missible under  any  -'^unt  to  which  they  are  applicable.] 

Secondly ;  it  is  submitted  that  no  evidence  was  given  of  Count  ever  haf- 
ing  stated  any  account.  There  was  nothing  to  show  that  Hawley  was  a^ 
ing  on  behalf  of  Count.  What  passed  at  the  meeting  of  the  creoitois,  and 
Count's  letter,  did  not  amount  to  an  admission  by  Count  that  Hawley  W 


*910[]         I  2  Manning  &  Granger.  '617 

authority  to  aet  for  hun,  but,  at  tiie  most,  to  an  acknowfedgment  that  some- 
thing might  be  owing  to  the^pbintifis. 

TiNDAL,  C.  J.  It  appears  to  me,  that  there  was  evidence  to  go  to  tL 
jury  of  an  account  stated  by  both  the  defendants.  If  the  case  had  rested  oi 
the  evidence  of  the  clerk  done,  there  was  sufficient  evidence  for  the  jur}' 
as  against  Hawley.  Then  with  respect  to  Count,  let  us  look  at  the  other 
facts  in  the  case.  He  and  Hawley  stood  in  the  same  relation  to  each  other, 
•31  n  ^"^  *jointly  concerned  in  carrying  on  the  farm  as  co-trustees.  At 
-■  a  meeting  of  the  creditors,  one  of  them  states,  and  the  other  acquiesces 
in  the  statement,  that  a  sum  of  about  1001.  is  due  from  them  to  the  plain- 
tiffs. That  appears  to  me  to  be  evidence  to  go  to  the  jury,  that  Hawley, 
when  the  account  was  shown  to  him  by  the  plaintiffs'  cleik,  was  acting  as 
the  agent  of  Count ;  and  I  think  that  the  juiy  have  come  to  a  right  conclu- 
sion. 

BoBANQUET,  J.  I  also  think  that  there  was  sufficirat  evidence  j;o  go  to 
the  jury  of  an. account  stated  by  tiie  defendants.  It  is  objected,  that  when 
Hawley  made  the  admission  which  is  relied  on  as  amountmg  to  an  account 
stated,  he  did  not  admit  the  whole  account.  It  appears,  that  when  the  ac- 
count was  produced,  he  only  objected  to  one  item,  and  made  no  remark 
with  respect  to  the  rest.  I  think  the  effect  is  the  same  as  if  he  had  said  that 
he  admrtted  all  the  items  to  be  due  except  that  particular  item,  and  that 
what  passed  was  evidence  of  an  account  stated  to  that  extent. 

EasKiNE,  J.  I  also  am  of  opinion  that  what  passed  at  the  plaintiffs' 
counting-house  between  their  clerk  and  Hawley,  was  sufficient  evidence  to 
go  to  the  jury  of  an  account  stated  by  Hawley.  The  latter  looks  over  the 
account,  and  only  objects  to  one  item ;  and  he  takes  away  with  him  a  copy 
of  the  account.  On  several  occasions  afterwards  he  and  CJount  came  to  the 
cooatinc^ouse  together.  What  took  place  there  was  not  proved ;  but  look- 
ing at  Uie  whole  of  the  circumstances  in  the  case,  I  think  that  there  was 
evidence  for  the  jury,  that  Count  had  constituted  Hawley  his  agent  in  stat- 
ing ^  >aGcount,  and  that  the  juiy  came  to  the  right  conclusion  upon  such 
endence. 

NUuuE,  J.   The  account  is  shown  to  Hawley  by  the  plaintiffs'  clerk ;  he 
•3121  '*^^  ^^  oveVy  and  only  objects  to  the  *last  item,  and  thereby,  in 
^  effect,  admits  the  rest  to  be  due.     The  plaintiffs  also,  by  their  clerk, 
admit  the  remainder  of  the  account  to  be  due.     It  is  objected  that  the 
plamtifi  claimed  more,  and  did  not  abandon  the  item  to  which  Hawley  ob- 
jected.   I  do  not  consider  that  circumstance  material.     The  admission  by 
Hawley  was  not  conditional ;  for  he  did  not  say  that  if  the  plaintiffs  woula 
5^e  out  that  item  he  would  admit  the  rest.     In  the  absence  of  authority  to 
^  oontrary,  and  on  reason,  I  think  that  parties  may  agree  on  one  matter, 
dthouffh  there  be  some  other  matter  on  which  they  do  not  agree ;  and  that 
4ere  clearly  was  in  this  case  evidence,  to  go  to  the  jury,  of  an  account  stated 
by  Hawley.    Then  as  regards  Count,  he  and  Hawley  were  acting  jointly  in  the 
iiBSBai^enent  of  the  farm,  in  respect  of  which  the  debt  arose.     It  was  shown 
that  Count  was  several  times  at  the  plaintiffs'  counting-house ;  and  there  can 
be  Iktle  doubt  but  he  either  saw  or  heard  of  the  account.     Then,  at  the 
'■wting  of  the  creditore,  a  sirai  is  mentioned,  tending  strongly  to  the  con- 
dvttian,  that  he  must  previously  have  known  the  amount  of  the  plaintiffs* 
^bt.    'Hiere  is  also  a  fetter  from  him  in  which  he  speaks  of  the  debt ;  and 
^pu^  he  does  not  name  it,  he  appears  clearly  co^isant  of  the  amount.    I 
*»nk  that  this  evidence,  taken  together,  fully  justified  the  juiy  in  the  con 
elusion  to  which  they  have  come. 
VOL.  XL.  78  8  F  2 
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With  respect  to  there  bein^  no  mention  of  an  account  stated  in  the  paiticii- 
lars,  I  do  not  see  that  there  is  any  thing  in  that  objection. 

Ruk  dischai^ged. 


•JONAS  COATES  v.  WILLIAM  SANDY.  [^SIZ 

A  writ  of  summoDs  is  served  on  the  defendant  more  than  four  calendar  months  aAer  its 
date,  at  his  request,  in  order  to  avoid  the  expense  of  a  new  or  an  alias  writ.  Heid  good 
service. 

A  notice  of  declaration  is  served,  in  which,  by  a  mistake  in  inserting  the  year,  such  no- 
tice is  made  to  bear  date  three  months  before  the  issuing  of  the  writ  of  suoimons;  to 
which  notice  is  attached  a  particular  of  the  plaintiff's  demand,  dated  on  the  same  daj 
and  month  as  the  notice  of  declaration,  with  the  proper  year.    Held:  no  irregoJarity. 

Manmng,  Serjt.,  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  service  (a)  of  the  writ  of  summons  and  the  notice  of  declaration  in 
the  cause,  and  all  subsequent  proceedings,  if  any,  had  thereon,  should  not  be 
set  aside  for  irregularity,  with  costs. 

This  rule  was  obtained  upon  an  affidavit,  made  by  the  defendant  and  his 
attorney,  with  papers  annexed,  stating  that  the  defendant  was,  on  the  26th 
of  November  last,  served  with  a  copv  of  a  writ  of  summons  issued  on  the 
26th  of  May  preceding,  and  that  on  tne  8th  of  January  in  this  year,  he  was 
served  with  a  notice  of  declaration,  dated  8th  of  January,  1840 ;  and  that 
the  action  was  brought  to  recover  2/.  8s.  of  which  10«.  and  9^.  had  been 
paid  before  the  service  of  the  writ  of  summons. 

In  answer  to  the  application,  it  was  sworn,  that  after  the  issiun^  of  the 
writ  of  summons,  a  negotiation  had  been  opened  between  the  plaintiff's  at- 
torney and  the  defendant,  which  continued  down  to  the  9th  of  November, 
when  the  defendant  called  at  the  office  of  the  plaintiff's  attorney,  and  asked 
for  further  time  to  pay  the  remainder  of  the  debt ;  that  he  was  then  told  by 
the  attorney's  clerk  that  the  action  must  go  on,  but  that  as  the  writ  was  more 
than  four  months  old,  it  was  out  of  date,  and  that  a  new  writ  or  an  alias  must 
be  sued  out ;  that  upon  this  the  defendant  said,  "  Never  mind ;  give  me  the 
copy  of  it  now,  do  not  go  to  any  fui-ther  expense  in  suing  out  a  new  writ;" 
that  the  defendant  was  tliereupon  asked,  whether  he  would  accept  service  of 
the  original  writ  of  ^summons  if  he  was  served  with  a  copy  of  that  rtgj^ 
writ,  and  the  defendant  said  that  he  would ;  that  the  defendant  was  ^ 
then  served  with  a  copy  of  that  writ,  and  at  his  request  the  plaintiff's  att(Mney 
entered  an  appearance  for  him ;  that  the  defendant  subsequently  applied  for 
and  obtained  time  till  the  7th  of  January ;  that  the  defendant  failing  in  his 
promises  of  payment,  he  was,  on  the  8th  of  January,  served  with  a  notice 
of  declaration,  such  notice  being  wafered  to  and  served  with  the  particulais 
of  demand,  which  were  dated  the  8th  of  January,  1841. 

Channellj  Serjt.,  now  showed  cause.  The  irregularity  in  the  service  of  the 
writ  of  summons  may  be  admitted ;  but  it  has  been  waived  by  the  defendant 
With  full  knowledge  of  the  irregularity,  the  defendant  says,  "Nevermind, 
give  me  the  copy  now ;"  and  after  that  he  obtains  further  time. 

In  2  Chitt.  Rep.  Jlwm.  238,  Dampier,  J.,  held,  that  the  omission  o/« 
date,  in  a  notice  of  declaration,  where  the  party  could  not  be  misled,  vas 
no  ground  for  setting  aside  the  proceedings.  Here,  the  defendant  knew  that 
the  action  had  not  been  commenced  until  af^er  January,  1840 ;  consequent^ 
he  must  have  been  aware  that  the  date  was  erroneous  and  to  be  rejected' 
This  is  stronger  than  the  case  referred  to,  as  here  the  particulars  of  dcDMUKi 
(a)  Ante,  vol  i.  p.  426,  (39  E.  G.  L.  R.  513.) 
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were  properly  dated.     The  defendant  therefore  saw  at  the  time  two  dates, 
one,  correct  and  agreeing  with  the  service,  the  other,  an  impossible  date. 

Mannxng^  Serjt.,  in  support  of  the  rule.     At  the  time  of  the  service  of  the 
writ  of  summons,  the  wnt  had  expired  and  had  become  waste  paper.    The 
defendant  was  served  with  a  copy  of  a  writ  which  no  longer  existed ;  and 
it  is  the  same  thing  as  if  he  had  been  served  with  a  paper  purporting  to  be  a 
•3151    ^^P^  ^^  ^  ^rsXy  but  which  writ  'had  never  been  issued.     No  waiver 
-■    can  restore  the  efficacy  of  a  Mnrit  which  has  ceased  to  be  executable 
by  the  express  provision  of  the  uniformity  of  process  act,  which  declares 
that  no  writ  shaU  be  in  force  for  more  than  four  calendar  months  from  the 
date  thereof.     Service  of  a  writ  after  the  four  months  have  expired  is  not 
distinguishable  from  the  service  of  a  writ  on  a  Sunday,  which  no  subsequent 
acquiescence  can  make  good.     [Tindal,  C.  J.   You  have  entered  an  appear- 
ance.]    That  is  no  estoppel.     A  nullity  cannot  be  waived,  and  the  voluntary 
appearance  of  a  defendant  to  an  action  in  which  no  process  has  issued,  can- 
not avail  the  plaintifr.(aj     Tayhr  v.  Phillipps,  3  East,  155.     [Bosanquet, 
J.  There  nothing  was  done  by  the  parties ;  and  the  point  raised  was,  waiver 
by  operation  of  lavoJ]  Garratt  v.  Hooper^  1  Dowl.  P.  C.  28 ;  Roberts  v.  Sparry 
3  Dowl.  P.  C.  551.     Here,  no  new  writ  could  have  been  sued  out;  for  the 
debt  remaining  due  in  November,  is  admitted  to  have  been  under  40^.(A), 
and  was,  therefore,  beneath  the  dignity  of  this  court,  4  N.  &  M.  92 ;  and  it 
would  seem,  as  the  statute  declares  that  the  writ  shall  not  be  in  force 
*3161    *™^^^  ^^  ^^^^  calendar  months,  it  was  then  too  late  to  return  non 
•I   est  moenius  whereon  to  ground  an  alias. 
Though  the  notice  of  declaration  was  annexed  to  the  particulars  of  de- 
mand, it  does  not  follow  that  both  papers  were  signed  on  the  same  day ;  the 
date  of  the  one  would  not  therefore  ascertain  the  date  of  the  other.     The  de- 
fendant undoubtedly  knew  that  the  notice  of  declaration  could  not  have 
been  signed  on  the  8th  of  January,  1840,  long  before  the  writ  of  summons 
issued,  but  he  would  not  know  whether  the  mistake  was  in  the  year  or  in 
the  month. 

TiNDAL,  C.  J.  This  is  not  a  case  of  simple  waiver.  I  agree  that  a  nul- 
lity cannot  be  waived ;  but  here  there  is  a  great  deal  more.  That  which 
passed  on  the  9th  of  November  appears  to  me  to  amount  to  an  agreement  to 
accept  service  of  the  old  writ,  in  order  to  avoid  the  expense  of  a  new  writ. 
That  agreement  was  followed  up  by  a  request  on  the  part  of  the  defendant, 
that  the  plaintiff's  attorney  would  enter  an  appearance  for  him ;  and  this  was 
accordingly  done.  The  defendant  cannot  avail  himself  of  an  irregularity,  in 
the  service  of  the  writ,  to  which  he  has  himself  assented.  In  the  cases  cited, 
the  waiver  set  up  consisted  of  some  act  done  by  the  defendant  after  know- 
ledge of  the  defect.  Here  the  very  irregularity  relied  on  is  an  act  done  at 
the  defendant's  own  request.     Upon  the  second  point,  I  am  of  opinion,  that 

(a)  By  R.  H.  14,  Jac.  1,  Reg.  2,  8.  4,  it  is  ordered,  *^  that  no  bail  be  offered  to  be  pat  in 
^y  any  attorney  for  any  party  against  whom  no  process  is  sned  or  original  broaght,  but 
the  party  being  present  and  the  assent  of  the  court  thereunto  had."  This  rule,  though 
printed  amongst  the  rules  of  the  court  of  Common  Pleas,  purports  to  be  made  by  the 
judges,  generally,  for  all  the  courts.  In  the  Exchequer,  the  old  rules  (of  1654)  direct 
that  all  appearances  in  the  office  of  pleas,  in  person,  by  attorney,  upon  process,  or  6jr 
''^"•»i<  or  order,  shall  be  entered  on  the  office  books  by  an  attorney  of  the  said  office,  and 
^  day  of  appearance  inserted.  In  that  rule  the  appearance  by  consent,  or  by  order, 
o^y  relate  to  appearance  aHer  removal  of  the  cause.  As  to  the  removal  of  causes  intc 
^e  £zcheqaer,  see  Mann.  Exch.  Prac.  Rtvtmu  Branch,  As  to  the  practice  in  the  Queen's 
Bench,  see  Mackrtth  v.  Jarkton,  1  M.  db  8. 408,  n.    And  see  Doctrina  Placitandi,  tit.  Gratis 

(^)  If  a  debt,  originally  above  40t.,  be  reduced  by  payment  under  40t.,  the  plaintiff  may 
sue  u  the  county  court    Com.  Dig.  County  (C.  8.). 
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tinder  the  circumstances  stated  in  the  plaintiiT's  affidavit,  the  defendant 
could  not  have  been  misled  by  the  mistake  in  the  date. 

BosANQUET,  J.,  and  Ebskine,  J.,  concurred. 

Maule,  J.   This  is  not  properly  a  waiver ;  it  is  an  agreement  to  accept 
"service  after  the  proper  titae  for  service  has  expired.    The  statute  directs 
personal  ^service  of  the  writ,  but  such  service  is  very  commonly  dis-   r^ot^ 
pensed  with  in  practice.     The  statute  does  not  say  that  in  no  case   ^ 
shall  service  aftier  the  fbur  months  be  valid. 

Rule  discharged  vnih  costs. 
■  '• 

DEACON  and  Others,  Executrix  and  Executors  of  FRANCIS  DEACON, 
deceased,  v.  STODHART  and  Others. 

Payment  by  a  stranger  of  the  amount  of  a  bill  of  exchange  to  the  bankers  at  whose 
house  the  bill  is,  by  the  acceptance,  made  payable,  under  an  arrangement  with  such 
bankers,  whereby  the  party  paying  obtains  possession  of  the  bill  for  a  collateral  p1]^ 
pose  of  his  own,  is  not  a  payment  of  the  bill  6v  the  acceptor.  Nor  can  sach  payment, 
if  made  before  the  bill  becomes  due,  be  considered  as  a  payment  for  the  honoor  of  a. 
endorser. 

Where,  therefore,  to  a  count  by  the  executors  of  A.,  the  endorser  against  B.  C.  D,  the 
acceptors  of  a  bill,  the  defendants  pleaded  payment,  and  the  evidence  was  that  A.  liad 
placed  the  bill  in  the  hands  of  E.,  in  order  to  be  presented,  who  improperly  discounted 
It,  and,  to  regain  possession  of  it,  paid  the  amount  into  the  bankers  of  B.  C.  and  D., 
the  acceptors,  and  then  returned  the  bill  to  A. ;  it  was  held,  that  this  evidence  negi- 
tived  the  plea. 

Ueld^  also,  that  where  the  finding  on  one  issue  is  for  the  plaintiff,  and  the  other  for  the 
defendant,  and  cross  rules  are  sought  for,  to  set  aside  the  verdict  on  such  findings, 
each  party  must  move  within  the  first  four  days  of  term. 

AssuMPsrr,  by  the  plaintiffs,  as  executrix  and  executors  of  one  Francis 
Deacon,  deceased,  against  the  defendants  as  the  acceptors  of  a  bill  of  ex- 
change for  150/.,  bearing  date  the  30lh  of  November,  1836,  and  pay- 
tible  three  months  after  date,  drawn  by  one  Edward  Andrews,  and  by  hfin 
endorsed  to  the  testator  in  his  lifetime. 

There  was  a  second  coimt  for  money  paid  by  the  testator  for  the  use  of  the 
defendants. 

Pleas :  first,  non  assumpsit,  to  the  second  count ;  secondly,  to  the  fiist 
count,  that  the  defendants  before  the  commencement  of  the  suit,  to  wit,  on 
tiie  3d  March,  1837,  when  the  said  bill  of  exchange  in  the  first  count  men- 
tioned became  and  was  due  and  payable  according  to  the  tenor  and  effect 
thereof,  duly  paid  and  honoured  •the  same  when  presented  for  pay-  re^^lS 
nient,  to  wtt^  on  the  day  and  year  aforesaid,  according  to  the  tenor  ^ 
and  ttkc^  of  the  said  promise  of  the  defendants  in  the  said  first  count  in  4at 
behalf  alleged :  and  then  paid  the  said  sum,  to  wit,  of  150/.,  the  amount  made 
payable  by  the  said  bill,  according  to  the  tenor  and  effect  thereof,  and  their 
said  proxmse  in  that  behalf  in  the  first  count  mentioned ;  concluding  to  Ae 
coimtry. 

There  was  a  demurrer  to  the  diird  plea,  (a) 

The  defendants  pleaded  fourthly,  that  they  accepteu  the  bill  for  the  ac- 
commodation of  the  drawer  thereof,  the  said  E.  Andrews,  with  Ae  know- 
ledge and  privity  of  the  said  Francis  Deacon  ;  that  afterwards,  and  after  the 
taking  of  the  bill,  the  said  E.  Andrews  became  and  was  insolvent,  and  was 
indebted  to  divers  persons  in  large  sums  of  money;  and,  thereupon,  aft^" 
wards,  to  wit,  on  the  1st  February,  1838,  the  said  Francis  Deacon,  one  S. 
Wilson,  one  T.  Alder,  and  the  defendants,  all  then  being  creditors  of  mc 
sbM  E.  Andrews,  or  to  whom  the  said  E.  Andrews  was  then  under  pecumaty 
(a)  See  6  New  Cases,  694,  (85  E.  C.  L.  R.  Sd9,)  7  Rcott,  763. 
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liabilities^  agreed  amongst  themsdves,  as  the  mutual  friends  of  the  said 
£.  Andrews,  and  for  his  relief  and  ease  and  benefit,  to  release  their  several 
debts  and  liabilities  to  the  said  £.  Andrews,  and  never  aflerwaids  to  enforce 
payment  thereof;  that  the  defendants  and  the  said  S.  Wilson  and  T.  Alder 
then  dischaiged  and  released  to  the  said  £.  Andrews  their  several  debts  and 
liabiUties  respectively,  and  then  agreed  with,  and  promised,  the  said  £•  An* 
drews,  that  mey  respectively  would  never  enforce,  demand,  ask,  or  sue  for 
payment  of  their  respective  debts  or  liabilities ;  and  the  said  Francis  Deacon 
then,  in  consideration  of  the  premises,  and  that  certain  other  creditors  of  th^ 
said  £.  Andrews  would  release,  abandon^  and  never  enforce  payment  of 
*3191  ^^^^  debts  against  the  *said  £.  Andrews,  agreed  with  the  defend- 
-■  ants,  and  then  faithfully  promised  them,  the  defendants,  that  he,  the 
said  Francis  Deacon,  would  never  ask  for,  sue  for,  demand  or  enforce,  pay- 
ment  of  the  said  bill  of  exchange ;  that,  by  reason  and  in  consequence  of 
the  said  promise  of  the  said  Francis  Deacon,  and  of  the  defendants  and  thQ 
said  S.  Wilson  and  T.  Alder,  never  to  enforce,  ask,  sue  for,  or  demand, 
payment  of  their  respective  debts  or  liabilities  as  aforesaid,  ihe  said  other 
creditors  of  the  said  £.  Andrews,  to  wit,  one  Mr.  Turner,  &c.,  agreed  with 
and  promised  the  said  £.  Andrews,  to  release  their  several  debts  and  liabili- 
ties, and  never  to  enforce,  ask,  sue  for,  or  demand,  payment  of  their  debts 
and  liabilities  respectively,  amounting  together  to  a  large  sum,  to  wit, 
1000/. ;  and  that  they,  the  defendants  and  the  said  S.  Wilson,  T.  Alder, 
Mr.  Turner,  &c.,  creditors  of  the  said  £.  Andrews  as  aforesaid,  in  consider- 
ation of  the  premises,  and  of  the  said  promises  bv  the  said  Francis  Deacon, 
never  had  enforced,  sued  for,  asked,  or  demanded,  payment  of  their  debts 
respectively,  or  any  part  thereof,  and  had  released  the  same  to  the  said  £. 
Andrews,  for  and  upon  the  considerations  aforesaid.    Verification. 

The  plaintiffs  joined  issue  upon  the  first  and  second  pleas ;  and  replied 
to  the  fourth  plea,  that  the  said  Francis  Deacon  did  not  agree  in  manner 
and  form  as  in  that  plea  in  that  behalf  alleged ;  and  issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  adjourned  sittings  in  London  after 
Michaelmas  term,  1839,  the  plaintiffs  abandoned  their  second  count,  and 
rested  their  case  on  the  count  upon  the  bill.  The  defendants,  in  order  to 
support  the  plea  of  payment,  called  a  clerk  of  Messrs.  Weston  and  Co., 
bankers  in  Southward,  at  whose  banking-house  the  bill  was  made  payable. 
He  stated  that  the  defendants  kept  an  account  with  Weston  and  Co.,  and 
•3201  ^^^  ^^  *^  ^  ^^  March,  1837,  the  day  when  the  bill  •became  due, 
^  the  balance  in  their  iavour  was  upwards  of  300/. ;  that  the  bill  waa 
presented  on  that  day,  and  was  paid  and  cancelled  in  the  usual  manner. 
On  his  cross-examination,  he  admitted  that  150/.  was  paid  into  the  bank, 
that  morning  by  a  stranger,  for  the  purpose  of  meeting  the  bill,  and  on  con- 
dition that  uie  bill  shomd  be  given  up  to  him.  He  added,  that  the  receipt 
of  the  150/.  and  the  payment  of  the  bill  were  entered  in  the  defendants' 
account.  A  witness  of  the  name  of  Jones  was  then  called  for  the  plaintiffs, 
who  stated  that  several  days  before  the  bill  became  due,  Deacon,  the  testator, 
handed  it  to  him  for  the  purpose  of  being  presented,  at  the  same  time  direct- 
ing that  it  was  not  to  be  noted ;  that  the  witness  having  endorsed  the  bill, 
discounted  it  at  the  bank  of  England ;  that  on  the  mommg  the  bill  became, 
due,  he  called  at  Weston  and  Co.'s  to  ascertain  if  they  would  accept  the 
amount  of  the  bill  bom  him,  and  deliver  it  up  to  him  after  it  was  paid ;  and 
havii^  received  an  answer  in  the  affirmative,  he  sent  the  amount  to  them 
•nd  obtained  the  bill,  which  he  then  returned  to  the  testator. 

To  establish  the  fourth  plea,  the  defendants  (among  a  variety  of  other 
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circumstances)  proved,  that  they  accepted  the  bill  for  the  accommcxlation 
of  a  Dr.  Andrews ;  and  two  of  their  witnesses  stated  that  the  testator  him- 
self informed  them  of  that  fact,  and  said  that  he  would  never  call  upon  the 
defendants  tor  payment. 

The  learned  judge  told  the  jury,  that  if  the  bill  was  paid  either  by  the 
defendants  themselves  or  by  some  other  person,  in  pursuance  of  some 
arrangement  between  the  parties  to  the  bill,  by  which  the  defendants  were 
to  be  relieved  from  the  payment  of  it,  that  would,  in  point  of  law,  be  such 
a  payment  as  would  support  the  second  plea ;  that  it  had  been  contended 
on  the  part  of  the  plaintiffs,  that  the  payment  was  made  for  the  honour 
of  the  endorser  Jones;  but  that,  regularly,  there  could  be  no  payment 
•for  the  honour  of  an  endorser  until  default  had  been  made  by  the  r^ooi 
drawee,  and  that  it  was  for  the  jury,  looking  at  all  the  circumstances  ■- 
of  the  cases,  to  say  whether  or  not  the  bill  had  been  paid  according  to  the 
usage  and  custom  of  merchants.  With  respect  to  the  fourth  plea,  his  lord- 
ship's opinion  was,  that  the  defendants  had  failed  to  prove  it.  The  Jury 
returned  a  verdict  for  the  defendants  on  the  first  issue,  and  on  that  raised 
by  the  plea  of  payment ;  observing,  "  We  think  the  bill  was  paid  by  the 
defendants  under  some  arrangement  between  the  parties ;"  and  found  for 
the  plaintiffs  upon  the  issue  on  the  fourth  plea,  (a) 

Mcherley^  Serjt.,  in  Hilary  term,  1840,  pursuant  to  leave  reserved  to  him 
at  the  trial,  obtained  a  rule  rdsi  to  enter  the  verdict  for  the  plaintiffs,  and 
on  the  issue  raised  upon  the  plea  of  payment,  or  for  a  new  trial ;  submitting 
that  such  plea  was  clearly  disproved  by  the  evidence. 

HogginSy  on  the  eleventh  day  of  tlie  term,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  defendants,  on  the  issue  raised  by  the  fourth  plea,  or  for 
a  new  trial. 

Thesiger  and  Hoggins  now  showed  cause  against  the  rule  obtained  by  die 
plaintiffs.  If  the  court  see  that  substantial  justice  has  been  doLc  between 
the  parties,  they  will  not  disturb  the  verdict.  It  is  submitted  that  the  plea 
of  payment  was  sufficiently  made  out.  The  150/.  paid  into  Weston  and 
Co.'s  by  Jones,  was  carried  to  the  defendants'  account,  and  when  the  bill 
was  paid,  they  were  debited  with  the  amount.  The  bill  was,  therefore, 
paid  by  Weston  and  Co.  on  behalf  of  the  defendants.  If  the  150/.  had 
not  been  paid  in  by  Jones,  there  is  no  doubt  that  the  bankers  would  have 
*paid  the  bill  in  the  usual  manner,  as  they  had  ample  funds  of  the  r^ona 
defendants  in  their  hands  for  that  purpose.  The  question  is,  whether  ^ 
the  jury  were  warranted  in  finding  that  the  bill  was  paid  either  by  the 
defendants  themselves  or  by  Deacon,  the  testator,  through  the  agency  of 
Jones,  under  some  arrangement  between  the  parties  that  he  should  not  call 
upon  the  defendants  for  the  amount.  Whether  the  plaintiffs  might  not  have 
maintained  an  action  against  the  defendants  for  money  lent,  is  not  material 
to  the  present  inquiry.  It  was  contended,  on  the  part  of  the  plaintiffs,  that 
the  payment  was  for  the  honour  of  the  endorser ;  but  it  was  very  properly 
observed  by  the  learned  iudge  at  the  trial,  that  there  could  not  be  a  pay- 
ment for  honour  until  the  bill  had  been  dishonoured  by  the  acceptors.  The 
payment  of  the  bill  caimot,  therefore,  be  otherwise  put  than  as  a  payment 
of  which  the  plaintiffs  had  a  right  to  avail  themselves.  It  was  decidfed  in 
Ex  parte  LarrJhrrty  13  Ves.  179,  that  a  person  taking  up  a  bill  for  the  honour 
of  the  drawer,  has  no  right  against  the  acceptor  without  effects. 

^tcherky^  Sent.,  and  Petersdorff^y  in  support  of  the  rule.     The  plea  was 
clearly  disproved.     There  is  no  pretence  for  saying  that  the  150/.  paid  into 
(a)  See  9  Carr.  6l  P.  685,  (38  E.  C.  L.  R.  891.) 
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Weston  and  Co.'s  bank  was  paid  in  on  any  other  account  than  to  take  up 
the  bill  in  question.  [Maule,  J.  The  clerk  whb  was  called  as  a  witness 
did  not  state  that  the  bill  would  have  been  paid  if  the  150/.  had  not  been 
sent.]  The  mere  circumstance  that  the  bankers  credited  the  defendants' 
account  with  the  150/.,  and  debited  it  with  the  payment  of  the  bill,  does 
not  vaiy  the  case.  If  Weston  and  Co.  had  really  understood  that  the  bill 
had  been  paid  on  accoimt  of  the  defendants,  they  would  have  retained  it 
instead  of  giving  it  up  to  Jones. 

*3231  *TiNDAL,  C.  J.  It  appears  to  me  that  the  bill  was  not  paid  by 
-■  Weston  and  Co.  on  account  of  the  defendants ;  but  that  the  payment 
was  a  mere  private  transaction  between  Jones  and  the  bankers.  The  testa- 
tor put  the  bill  into  the  hands  of  Jones  for  a  special  purpose,  namely,  to 
present  it  when  at  maturity,  and  he  was  not  to  cause  it  to  be  noted.  In- 
stead of  retaining  the  bill  in  his  own  possession,  he  discounted  it  at  the  Bank 
of  England.  On  the  day  it  became  due,  being  anxious  to  get  the  bill  back, 
he  went  to  Weston  and  Uo.'s  and  inquired  whether,  if  he  paid  the  amount, 
they  would  give  him  up  the  bill.  Having  received  an  answer  in  the  affirma- 
tive, he  sent  the  money,  and  obtained  the  bill.  If  the  payment  had  been  a 
payment  in  the  usual  course  out  of  the  funds  of  the  defendants,  the  bankers 
would  have  retained  the  bill.  I  am  clearly  of  opinion  that  this  was  not  a 
pajrment  of  the  bill  by  the  defendants,  and  consequently  that  they  failed  to 
prove  their  second  plea. 

BosANQUET,  J.  I  am  of  the  same  opinion.  It  is  clear  that  the  payment  of 
the  bill  by  Jones  was  a  payment  made,  not  on  account  of  the  defendants,  but 
in  order  that  Jones  might  regain  possession  of  it  from  Weston  and  Co.  If 
the  bankers  had  paid  me  bill  on  behalf  of  the  defendants,  it  was  their  duty 
to  retain  it,  and  not  to  give  it  up  to  Jones. 

EasKiNE,  J.  The  question  on  this  issue  is,  whether  the  defendants  paid 
the  bill  in  due  pursuance  of  their  acceptance  tiiereof.  It  appears  that  Jones 
having  raised  money  on  the  bill,  took  it  up  when  at  maturity,  and  then 
returned  it  to  the  testator,  who  was  at  liberty,  if  he  thought  proper,  to 
proceed  upon  it  at  any  future  period,  either  against  the  defendants  or  Dr. 
Andrews. 

•3241  *MAcrLE,  J.  I  also  think  that  there  was  no  evidence  to  sustain  the 
■I  plea  of  payment.  Jones  having  improperly  discounted  the  bill,  re- 
covered possession  of  it  by  paying  the  amount,  and  then  returned  it  to  Dea- 
con, the  testator,  leaving  the  defendants  in  the  same  situation  in  which  they 
stood  before. 

Rule  absolute. 

Atcherleyj  Serjt.,  and  PeterscUyiffj  on  showing  cause  against  the  rule  ob- 
tained by  the  defendants,  took  a  preliminary  objection  that  it  had  been 
moved  too  late,  not  having  been  applied  for  during  the  first  four  days  of 
the  term.  It  is  apprehended  that  the  circumstance  of  the  jury  having  found 
one  issue  for  the  defendants,  which,  if  it  could  be  supported,  would  dis- 
pose of  the  cause  in  their  favour,  did  not  take  the  case  out  of  the  general 
rule ;  (a)  but  that  they  were  bound  to  come  to  the  court  within  the  first  foui 

(a)  In  the  case  of  two  pleas  each  in  bar  of  the  whole  action,  where  one  of  the  issuer 
taken  upon  the  replications  to  such  pleas,  is  foand  for  the  plaintiff,  and  the  other  for  the 
defendant,  the  judgment  would  be,  that  the  defendant  go  thereof  without  day.  The  de- 
fendant could  not,  it  is  conceived,  bring  a  writ  of  error,  quia  timet,  upon  the  insufficiency 
of  the  replication,  the  issue  on  which  had  been  found  for  the  plaintiff,  on  the  ground 
that  the  plaintiff  might  possibly  obtain  a  reversal  of  the  judgment  upon  the  other  issue. 

Where  two  pleas  are  pleaded,  each  in  bar  of  the  whole  action,  and  to  one  plea  there 
is  a  demurrer,  on  which  the  defendant  has  judgment,  and  upon  the  other  an  issue  is 
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days  of  the  term,  and  complain  of  the  finding  upon  the  fourth  issue,  ^whii^ 
was  in  favour  of  the  plailitifis.  [Maule,  J.  The  defendants'  ground  is, 
that  by  obtaining  your  rule,  the  time  for  obtaining  their  iudgmoit  was  post- 
poned.] The  defendants  midit  have  moved  condUionauyj  ^accord-  r^ooK 
uig  to  the  usual  practice.  They  were  fully  aware  of  the  intended  ^ 
motion  on  the  part  of  the  plaintins. 

Thesiger  and  Mo^ginSy  contra,  contended  that  it  was  not  competent  for  the 
plaintiffs  to  take  this  objection  after  the  period  which  had  intervened  since 
granting  of  the  rule.  [Tindal,  C.  J.  At  the  time  the  rule  was  granted,  we 
said  that  the  objection  should  be  open  to  the  plainti£&.]  They  then  sub- 
mitted that,  although  the  court  might  think  that  they  could  not  be  heard  <mi 
that  part  of  the  rule  which  asked  for  a  new  trial,  they  were  entided  to  sup- 
port that  part  of  the  rule  which  sought  to  enter  a  veraict  for  the  plaintifl^  on 
the  issue  raised  by  the  fourth  plea. 

Tindal,  C.  J.  The  rule  for  judgment  expires  on  the  fourth  day  of  the 
tenn.  Tlus  is  a  general  rule  which  has  been  laid  down  by  the  courts,  (a) 
and  it  has  been  uniformly  observed  in  practice,  and  I  see  no  reason  for  de- 
parting from  it  in  the  present  case.  Where  cross  rules  are  sought  foty  each 
party  must  move  within  the  four  days. 

BosANQUET,  J.,  concurred. 

Erskine,  J.  There  is  the  less  reason  for  breaking  througti  the  general  rule 
on  the  present  occasion,  as  the  defendants  had  notice,  at  the  tnal,  that  the 
plaintins  would  move. 

Maule,  J.,  concurred.  Rule  discharged. 

joined,  it  would  seem  that  the  plaintiff  may  bring  a  writ  of  error  upon  the  jndgmeat  on 
the  demurrer  without  trying  the  other  issue,  inasmuch  as  the  judgment  on  the  demurrer 
is,  unconditionally,  that  the  defendant  go  thereof  (t.  c  of  the  whole  action  which  is  pro- 
fessed to  be  barred  by  the  plea)  fine  die, 

(a)  See  Hil.  T.  2  W.  4,  c.  1,  s.  65,  8  Bingh.  397,  (21  E.  C.  L.  R)    That  role,  bowerer, 
applies,  in  terms,  only  to  motions  in  arrest  of  judgment,  and  for  judgment  w 
vendicto. 
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In  trover  for  an  unstamped  guarantee  mutilated  by  the  defendant,  the  plaintiff  is  entitled 
to  such  damages  as  he  might  have  recovered  in  an  action  on  the  guarantee. 

Trover,  for  an  agreement  in  writing  of  great  value,  to  wit,  of  the  value 
of  100/.,  whereby  the  defendant  agreea  to  become  security  to  the  plaintiff 
for  half  the  amount  of  the  mone}^  which  might  be  advanced  by  the  plaintiff 
to  one  James  Puxley,  not  exceeding  100/.,  (a)  and  which  were  necessary  to 
put  the  said  James  Puxley  in  possession  of  a  certain  public  house,  to  wit, 
&c.,  and  for  a  certain  other  paper  writing  of  great  value,  to  wit,  &c.,  signed 
by  the  defendant,  for  the  secunng  to  the  plaintiff  the  payment  by  the  defend- 
ant of  certain  moneys  therein  mentioned. 

Pleas :  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  possessed ; 
upon  both  of  which  pleas  issue  was  joined. 

At  the  trial,  before  Coltman,  J.,  at  the  sitting  at  Guildhall  in  this  teim, 
it  appeared  that  the  defendant  had  given  a  guarantee  to  the  plaintiff,  in  the 
form  of  a  letter,  as  follows  :— 

30th  November,  1838. 

Dear  Sir. — Mr.  Puxley  informs  me  you  are  willing  to  pay  for  the  fixtures 

(a)  Quaere,  whether  by  this  expression  **  not  exceeding  lOOi.,"  is  meant  <*  the  monef 
advanced"  not  exceeding,  or  **  the  half  of  the  money  advanced"  not  exceeding,  that  worn  ^ 
Vide  post,  329. 
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of  the  public  house,  sijm  Wheat-sheaf,  situated  at  Rotherhithe,  if  I  will 
1)ecome  security  for  half  the  amount  of,  say  100/.,  which  I  hereby  engage 
to  do.     I  am,  dear  sir,  your's  truly,  B.  A.  M'Gbie. 

Bentley  M^Leod,  senior,  Esq.,  Stockwell. 
•3271  *This  letter  the  defendant  delivered  to  Puxley,  who  delivered  it  to 
-■  the  plaintiff,  who  advanced  247/.  15s.  Id.  to  Puxley  for  stock  and 
fixtures,  of  which  147/.  195.  lOd.  was  for  fixtures.  Some  tmie  afterwards, 
the  plaintiff  observing  that  his  father's  Christian  name  appeared  in  the  letter 
instead  of  his  own,  (a)  sent  his  clerk  to  the  defendant's  counting-house  to  get 
it  altered.  The  defendant  not  being  at  home,  the  guarantee  was  left  with  one 
of  his  partners.  The  defendant,  upon  receiving  it,  altered  it  by  inserting 
the  word  "  Stockwell,"  which  was  the  residence  of  the  plaintiff's  jfether, 
the  plaintiff  residing  at  Camberwell,  but  upon  being  applied  to  on  the  part 
of  the  plaintiff  to  return  the  guarantee,  he  refused  to  do  so,  and  afterwards 
struck  out  his  sipature. 

The  learned  judge  told  the  jurjr  that,  masmuch  as  the  defendant  had 
mutilated  the  instrument  which,  if  it  had  remained  in  its  original  state,  the 
plaintiff  might  have  caused  to  be  stamped  and  put  in  suit  against  the 
defendant,  the  plamtiff  was  entitled,  in  this  action,  to  the  amount  of 
damages  which  he  might  have  recovered  in  an  action  upon  the  guarantee. 
The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  100/. 

Talfourdy  Sent,  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. The  plaintiff  was  entitled  to  nominal  damages  only,  the  paper  in 
question  being  unstamped.  It  is  not  contended  that  trover  will  not  lie  for 
an  unstamped  paper ;  Mercer  v.  JtmeSy  3  Campb.  477  ;  but  the  value  of  the 
instrument  must  be  taken  as  it  stood  at  the  time  of  the  conversion,  at  which 
time  no  action  could  have  been  maintained  upon  it.  [Maule,  J.  It  was 
worth  at  that  time  to  the  owner  as  much  as  it  would  enable  him  to  obtain 
^Qooi  by  means  of  an  action,  deducting  the  ^expense  of  stamping.]  Sup- 
J  posing  the  jury  to  have  been  entitled  to  give  damages  for  what  the 
plaintiff  might  have  recovered  upon  the  'euarantee  when  stamped,  they 
should  have  been  told  that  they  ought  to  find  a  verdict  in  the  sdtemative 
for  100/.  if  the  defendant  did  not  give  up  the  paper ;  and  if  he  did,  then 
tar  Is.  only.'(A) 

TiNDAL,  C.  J.  The  defendant  has  damnified  the  plaintiff  by  his  wrongfiil 
act  in  mutilating  the  instrument.  I  think,  however,  that  the  damages  should 
be  reduced  to  50/. 

BosANQUET,  Erskine,  and  Maule,  JJ.,  concurred. 

Rule  tdsi  for  a  new  trial  unless  die  plamtiff  will  consent  to  reduce  the 
damages  to  60/.  (c) 

(a)  As  to  the  effect  of  such  a  misnomer,  see  Doe  dem,  Le  ChevalUr  v.  Huthwaittt  8  Taiiiit 
a06,  (4  E.  C.  L.  R.  1 13,)  2  B.  Moore,  304 ;  8.  C.  in  error,  8  B.  &  Aid.  632,  (5  E.  C.  L.  R.  406.) 

(b)  A  jary  cannot  give  a  verdict  subject  to  any  contingency,  except  the  decision  oi 
the  court  upon  a  point  of  law,  as  in  the  case  of  a  special  verdict.  The  mode  in  which 
the  convenience  of  a  contingent  verdict  is  in  fact  obtained,  is  by  taking  a  verdict  for 
the  fall  demand,  the  verdict  being  made,  by  agreement  between  the  parties,  (generally 
embodied  in  an  order  of  ni$i  pnutf)  subject  to  reduction  upon  the  performance  of  the 
igreemenf  on  the  part  of  the  defendant.  But  all  this  presupposes  and  proceeds  upon 
the  le^ral  right  of  the  plaintiff*  to  have  a  verdict  for  the  larger  sum. 

(c)  If  the  plaintiff"  was  only  entitled  to  recover  from  the  defendant  the  half  of  lOOL 
nider  the  goarantee,  he  might  be  said  to  have  gained  or  saved  62.  by  the  mutilation,  vis. 
It  which  he  would  have  had  to  pay  for  the  agreement  stamp,  and  62.  for  the  penalty. 
But  it  cannot  be  assumed  that  the  defendant  would  have  pleaded  a  false  plea  of  non* 
assumpsit ;  and  in  the  absence  of  such  a  plea  no  stamp  would  have  been  necessary 
Besides  which,  to  give  the  defendant  the  advantage  of  the  deduction  of  the  62.,  would 
have  been  to  enable  him  to  benefit  by  his  own  wrongful  act 
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•PARKINSON  V.  CHARLES  WHITEHEAD,  Executor  of  WIL-  [^329 
LIAM  WHITEHEAD,  deceased. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  31st  of  May,  1826,  bj  an  agreemeoi 
in  whting,  the  defendant's  testator  agreed  within  two  years  from  Midgtmuner  then  miij 
to  build  certain  houses ;  and  alleged  for  breach,  that  the  houses  at  the  commencemenc 
of  the  action  (1839^  were  ^inbuilt,  contrary  to  the  agreement:  Held  bad  on  genenl 
demurrer,  for  not  showing  that  two  years  from  Midsummer  next  after  the  making  of 
the  agreement  had  elapsed  previous  to  the  commencement  of  the  suit. 

Assumpsit.     The  declaration  stated,  that  theretofore,  to  wit,  on  the  31st 
of  May,  1825,  by  a  certain  memorandum  of  agreement  in  writing  then  made 
by  and  between  the  plaintiff  and  William  Whitehead  in  his  lifetime,  now 
deceased,  the  plaintiff  for  himself,  his  executors,  administrators,  and  assigns, 
a^ed  to  let,  and  the  said  W.  Whitehead  for  himself,  his  executors,  atuni- 
mstrators,  and  assigns,  agreed  to  take,  a  certain  piece  or  parcel  of  ground^ 
more  particularly  described  in  a  certain  plan  annexed  to  and  referred  to  in 
and  by  the  said  agreement ;  to  hold  the  same /or  a  term  of  eighty-^aur  yean 
from  Midsummer  then  mxt;  paying  for  the  first  two  years  and  a  half  of  the 
said  term  the  rent  of  a  pepper-corn  only,  and  for  the  residue  of  the  said  tenn 
the  net  annual  ground  rent  of  250/.,  payable  half  yearly,  free  and  clear  from 
all  deductions  or  assessments,  parliamentary,  parochial,  or  otherwise ;  the 
first  half-yearly  payment  to  become  due  at  Midsummer,  1828 ;  and  the  said 
W.  Whiteheaid,  in  and  by  the  said  memorandum  of  agreement  for  himself, 
his  executors,  administrators,  and  assigns,  agreed,  within  two  years  frtm 
Midsummer  then  nexty  to  erect  and  build  so  many  third  and  fourth  rate 
houses  or  stables  as  should  cover  the  respective  frontages,  as  marked  on  the 
said  plan  annexed  to  the  said  memorandum  of  agreement  as  aforesaid,  and 
to  build  them  of  fit  and  proper  materials  of  their  respective  kinds,  to  a  plan 
and  elevation  first  to  be  approved  by  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns ;  the  thiixl  rate  houses  to  have  basement  ^stories,   i-to^ 
and  to  be  faced  with  second!  malm  bricks,  coped  with  stone,  and  the  ^ 
roofs  to  be  slated.     Mutual  promises.     Averment — ^that  W.  Whitehead 
entered  and  became  possessed  of  the  term,  and  continued  so  possessed  fOT 
a  long  time,  to  wit,  until  the  31st  of  May,  1828,  when  he  died,  and  all  his 
estate,  &c.,  of,  in,  and  to  the  said  piece  or  parcel  of  ground  came  to  and 
vested  in  the  defendant,  as  executor  as  aforesaid ;  by  reason  whereof  the 
defendant  as  executor  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  and  upon  all  and  every  part  and  parcel  of  the 
said  demised  piece  or  parcel  of  ground,  and  became  and  was  possessed,  and 
from  thence  thitherto  had  been  and  still  was  possessed  thereof  for  the  residue 
of  the  said  term,  so  to  the  said  W.  Whitehead  thereof  granted  as  aforesaid. 
The  declaration,  after  averring  performance  of  the  agreement  by  the  plain- 
tiff, alleged  for  breach, — that  neither  the  said  W.  Whitehead  in  his  lifetim^ 
nor  the  defendant,  as  executor  as  aforesaid,  since  the  death  of  the  said 
W.  Whitehead,  although  often  requested  so  to  do,  did  or  would  erectj 
or  build  any  third  or  fourth  rate  houses  or  stables,  as  would  cover^ 
respective  frontages,  as  marked  on  the  said  plan  so  annexed  and  refenw 
to  in  and  by  the  said  agreement  as  aforesaid,  but  on  the  contrary  thereof, 
had,   and   each   of  them  had,   wholly  neglected  and   refiised,  and  4c 
same  and  every  part  thereof,  at  the  time  of  the  commencement  of  the 
suit,  were  and  was  unbuilt,  contrary  to  tenor  and  effect  of  the  said  agree- 
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ment  (a) ; — ^tfaat  after  the  making  of  the  said  agreement,  and  during  the  said 
•3311  *^™^  thereby  *gninted,  and  after  the  defendant  became  such  executor 
J  as  aforesaid,  to  wit,  on  the  24th  of  June,  1839,  a  large  sum  of  money, 
to  wit,  500/.  of  the  rent  aforesaid,  for  two  years  of  the  said  term,  ending  on 
the  da^  and  ye3i  last  aforesaid  and  then  last  elapsed,  became  and  was  due, 
and  still  was  in  arrear  and  unpaid  to  the  plaintifi^  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning,  of  the  said  memorandum  of  agreement  so  in 
that  behalf  made  as  aforesaid. 

The  defendant  pleaded,  thirdly,  ml  habuit  in  tenemerUis ;  which  plea  was 
traversed  by  the  plaintiff's  replication,  to  which  the  defendant  demurred 
specially. 

The  defendant,  to  the  breach  assigned  for  non-payment  of  rent,  pleaded, 
fifthly,  a  grant  of  the  rent  to  one  Wilson,  by  a  deed  indented  and  signed  by 
the  plaintiff;  to  which  plea  the  plaintiff  replied  by  tracing  down  the  title  of 
the  property,  so  as  to  show  that  there  was  no  reversion  in  the  plaintiff,  and 
concluaing  with  a  special  traverse  of  the  grant.  To  this  replication  there 
was  a  special  demurrer.  To  the  same  breach  the  defendant  pleaded,  sixthly, 
a  grant  of  the  reversion  to  Wilson  by  a  deed  indented  and  signed  by  the 
plaintiff;  to  which  plea  there  was  a  special  demurrer. 

Stephen^  Seijt.,  {Atkinson  was  with  him,)  for  the  plaintiff,  submitted  that 
the  above  pleas  were  bad,  and  contended  that  the  replications  to  the  third 
and  fifth  pleas  were  sufficient ;  but  as  the  decision  of  the  court  turned  upon 
the  declaration,  the  arguments  and  authorities  advanced  by  either  side  on 
these  points  are  omitted. 

Channelly  Serjt.,  (WUles  was  with  him,)  contra,  after  insisting  that  the 
pleas  were  good,  objected  that  the  declaration  was  defective,  inasmuch  as  it 
contained  no  allegation  that  the  two  years  from  "  Midsummer  then  next" 
♦o.>j>n  had  elapsed  before  the  commencement  of  the  *action.  Sansom  v. 
'^'^^J  Rhodes,  6  New  Ca.  261,  (37  E.  C.  L.  R.  370,)  8  Scott,  544. 
[Maule,  J.  The  question  is  whether  the  court  may  not  look  at  the  date  of 
the  agreement,  in  order  to  see  if  the  two  years  have  not  elapsed.]  No  case 
can  be  found  where  the  want  of  an  express  allegation  is  cured  by  a  reference 
to  dates.  Here,  the  date  of  the  agreement  being  stated  under  a  videlicet^  it 
is  not  traversable,  and  the  plaintiff  may  prove  a  aifferent  date. 

Stephen  J  Serjt,  in  reply  on  this  point,  contended  that  the  declaration  was 
sufficient.  It  IS  submitted  that  the  two  years  from  Midsummer  next,  must 
znean  from  Midsummer  1825 ;  for  the  declaration  states  that  by  an  agreement 
in  writing  made  on  the  31st  of  May,  1825,  William  Whitehead  contracted 
to  build  die  houses.  [Tiitoal,  C.  J.  The  allegation  in  effect  is  that  the 
houses  were  to  be  built  within  two  years  firom  the  Midsummer  next,  after 
the  making  of  the  agreement,  but  the  date  of  the  agreement  being  laid  under 
atjwfeiicef,  the  time  when  the  agreement  was  made  is  uncertain.]  Althougjh 
a  date  stated  under  a  videUcet  may  be  immaterial  for  the  purpose  of  proof, 
yet  it  has  never  been  understood  to  be  immaterial  with  respect  to  an  objec- 
tion arising  on  the  fece  of  the  record.  [Erskine,  J.  Is  this  allegation  any 
thing  more  than  an  averment  that  the  houses  were  to  be  built  within  two 
years  from  Midsummer  next,  after  the  making  of  the  agreement, — whenever 
^t  might  be  ?  Maule,  J.  The  question  is,  whether  when  a  thing  is  aver 
'ed  that  is  material,  the  allegation  of  it  under  a  videlicet  makes  it  immaterial, 

(^)  Point  marked  for  argument,  on  the  part  of  the  defendant ;  that  this  breach  was  iU 
^siped,  because  it  did  not  state  that  two  years  from  Midsummer  next  afler  the  making 
or  the  memorandum  of  agreement,  or  any  other  time  after  the  making  of  the  agreement 
^w  elapsed  before  the  commencement  of  the  suit. 
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2  Wms.  Saund,  290  a,  (1).]  The  court  will  not  hold  the  date  immateml 
^uoad  hoc.  At  any  rate  it  will  look  at  the  date  of  the  declaration.  In 
Otom  V.  WaterSy  2  M.  &  W.  91,  which  was  an  action  on  a  bill  pajabk 
four  months  after  date,  it  was  held  unnecessary  to  aver  that  the  four  r^w^ 
*months  had  elapsed  before  the  commencement  of  the  suit.  In  ^ 
Webb  v.  Pritchettj  1  B.  &  P.  263,  in  an  action  on  an  attorney's  bill,  the  nisi 
prius  record  was  held  to  be  prima  facie  evidence  that  the  action  had  not 
been  commenced  imtil  after  die  expiration  of  a  month  from  the  deliveiy  of 
the  bill.  [BosANQUET,  J.  Here  you  have  the  terminus  ad  quenij  but  you  do 
not  show  the  terminus  a  quo.  Tindal,  C.  J.  If  you  had  gone  to  trial,  ttus 
allegation  would  have  been  satisfied  by  proof  of  an  agreement  made  in 
1837.] 

Stephen^  Serjt.,  then  praved  leave  to  amend,  which  the  court  granted  od 
payment  of  costs,  the  defendant  to  be  at  liberty  to  plead  tie  novo  to  the 
amended  breach. 

Rule  accordingly.(a) 

(a)  As  to  the  necessity  of  showing  a  breach  before  action,  see  Com.  Dig*  PUaim 
(3  v.  3,)  Action  (E  ;)~as  to  aider  of  defects  bj  verdict,  Bac  Abr.  PUa»  amd  PUa^timgt,  (I)  i 
Verdict  (X) ;  1  M.  Jt  R.  386,  n. 


EDWARD  BATCHELOR  v.  JOSEPH  DUDLEY. 

In  an  action  of  debt  tried  before  the  sheri£^  where  the  verdict  is  for  If.,  the  coarthu  no 
power  to  stay  the  proceedings  on  payment  of  the  amount  of  the  verdict,  or  to  dinci 
that  judgment  shaU  be  entered  for  the  plaintiff  without  costs. 

Debt,  for  goods  sold  and  delivered.  Pleas :  nun^fuam  indebUatuSj  and 
payment  before  action  brought.  The  replication  joined  issue  on  the  fii^ 
plea,  and  denied  the  payment ;  on  which  issue  was  joined. 

At  the  trial  before  the  undersheriff  of  Staffordshire,  the  plamtiff  gave 
credit  for  3^.,  and  sought  to  recover  a  balance  of  2/.  8s.  9d.,  bein^  the  sum 
endorsed  on  the  writ  of  summons.  The  person  who  served  die  wnt  ppored, 
that  the  defendant  acknowledged  that  he  "  owed  the  money,''  but  it  did  not 
appear  that  any  precise  amount  was  stated,  or  that  the  defendant  saw  the 
^endorsement ;  and  the  plaintiff  not  being  prepared  with  other  evi-  ra^Hi 
dence  of  the  debt,  a  verdict  was  found  for  him  for  Is.  debt  and  Is.  ^ 
damages. 

In  Michaelmas  term,  WUdej  Solicitor-General,  for  the  defendant,  moved 
for  a  rule  to  show  cause  why  the  proceedings  should  not  be  staffed  upon 
payment  of  the  debt  and  damages  found  by  the  jury,  or  why  judgment 
should  not  be  entered  for  the  plaintiff  without  costs,  on  the  ground  tbat, 
under  the  statute  of  43  Eliz.  c.  6,  the  sheriff  could  not  certify  to  dqprivc  the 
plaintiff  of  costs. 

It  was  shown  by  affidavit,  that  the  further  and  better  particulais  of  the 
plaintiff's  demand,  after  specifying  the  items  of  the  plaintiff's  demand,  con- 
cluded as  follows : —  ^ 
Gross  amount            -             -             -            -             -            £b   ^  ^ 

Credit  by  cash,  on  account,  as  follows : — 
1839,  July  6th,  by  cash  on  account        -         -        X  1  10    0 
20th,  by  cash  on  account        -         -  10    0 

Aug.  9th,  by  ditto  on  ditto  -         -  0  10    0  ^ 

Balance  due  and  sued  for  -        -         «         £i  ^  ^ 
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And  that  the  defendant  resisted  the  sending  of  the  case  to  be  tried  before 
the  sheriflf,  alle^g  that  the  plaintiff  could  not  recover  40^.,  and  that  the 
sheriff  could  not  certify.  The  plaintiff  represented  to  the  learned  judge  who 
granted  the  writ  of  triad,  that  the  debt  exceeded  40^.  A  rule  nisi  having  been 
granted, 

Ta^ourdy  Seijt.,  now  showed  cause  upon  an  affidavit  from  the  plaintiff, 
'vrhich  stated  that  the  defendant  was  indebted  to  the  plaintiff  at  the  commence- 
ment of  the  suit  in  21.  8s,  9d.^  and  that  the  application  to  tij  before  the  sheriff 
ijeas  made  in  the  fiill  belief  and  expectation  that  the  plaintiff  would  recover  the 
^whole  of  that  sum.  This  case  does  not  come  within  any  statute  enabling  the 
*3351  ^^^^  ^  grant  the  application.  It  is  not  within  *the  43  £liz. ;  and,  if 
J  it  were,  mere  are  no  circumstances  which  should  induce  the  court  to 
interfere.  The  inability  of  the  plaintiff  to  show  th^  amount  of  the  debt  re- 
maining due  to  him,  arose  from  a  circumstance  over  which  he  had  no  con- 
trol. Neither  is  the  case  wkhin  the  3  &  4  Vict.  c.  24,  which  applies  only  to 
trespasses  and  torts. 

WUdej  Solicitor-General,  contra,  in  support  of  the  rule.  The  plaintiff  gave 
the  defendant  credit  for  3/.,  and  it  was  not  shown  that  any  thing  was  due  to 
him  beyond  that  sum.  [Maule,  J.  The  defendant  admitted  that  somethtTig 
was  due.]  It  has  been  held,  in  the  Court  of  Exchequer,  that  the  sheriff 
cannot  certify  under  the  statute  of  Eliz.  [Maule,  J.  The  object  of  this 
application  seems  to  be  to  cure  a  defect  in  the  statute  law.]  The  defendant 
objected  to  the  writ  of  trial  issuing,  but  the  objection  was  overruled  upon 
the  plaintiff  undertaking  to  prove  a  debt  for  21.  I8s.  9(2.,  which  he  has 
fidled  to  do. 

TiNDAL,  C.  J.  I  think  that  we  have  no  authority  to  grant  this  applica- 
tion. Neither,  supposing  we  had  the  power,  does  it  seem  to  me  to  be  a  case 
in  which  we  ought  to  interfere.  It  is  said  that  the  plaintiff  has  been  guilty 
of  a  breach  of  good  faith.  I  do  not  see  that  this  charge  is  made  out  by  the 
affidavits.  The  action  was  brought  to  recover  21.  8s.  6d.y  the  sum  endorsed 
on  the  writ  of  summons.  The  plaintiff  might  well  suppose  that  the  acknow- 
ledgment made  at  the  time  of  the  service  of  the  writ  referred  to  the  amount 
of  the  sum  endorsed.  The  plaintiff  seems  rather  to  have  been  taken  by 
sumrise. 

Per  curiam.  Rule  discharged,  with  costs,  (a) 

(a)  Vide  J<m«t  y.  Bamet,  2  Mees.  Sc  Welsh.  313 ;  8.  C.  by  the  name  of  Jones  v.  Bond, 
6  Oowl.  Pra.  Gas.  466 ;  Pritchard  v.  M^GUl,  2  M.  &  W.  380 ;  5  Dowl.  P.  G.  731.  And  see 
Wardroper  v.  BidiardMon,  1  Ad.  &  Bll.  75,  (28  E.  C.  L.  R.  44,)  3  Nev.  6o  Mann.  839. 


•336]  •HIGGINS  v.  STANLEY. 

Where  notice  of  trial  has  not  been  given,  two  clear  terms  afler  issue  joined  mast  elapse 
before  the  defendant  is  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit.  But  this 
ease  has  been  overruled.    See  post,  965. 

Glover  J  Seijt.,  showed  cause  against  a  rule  nisi  obtained  by  Cfumnellj 
Seijt.,  for  judgment  as  in  case  of  a  nonsuit.  The  motion  was  made  too 
soon.  The  venue  is  laid  in  London,  and  issue  was  joined  on  the  1st  of  June, 
1840.  One  whole  term  wais  only  allowed  to  elapse.  But,  this  being  a  town 
cause,  and  no  notice  of  trial  having  been  given,  the  plaintiff  was  entitled  to 
two  foil  terms  before  judgment  as  in  case  of  a  nonsuit,  could  be  obtained. 
The  defendant  was  bound  to  wait  until  the  third  term  after  issue  joined , 
Fox  V.  MCkUloch,  5  Dowl.  P.  C.  526 ;  G(mg?i  v.  White,  2  Mees.  &  Wels. 
363.    In  the  latter  case  the  Court  of  Exchequer  took  time  to  consult  the 

8a2 
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other  judges,  in  order  that  the  practice  might  be  unifonn ;  and  the  decision 
was,  diat  no  motion  for  judgment  as  in  case  of  a  nonsuit  could  be  made  until 
two  terms  had  elapsed  after  issue  joined.  There  must  have  been  a  default. 
But  no  default  occurred  in  this  action  until  the  third  term  after  issue  joined, 
as  notice  of  trial  had  not  been  given.  The  plaintifT  was  only  bound  to  take 
onp  step  in  a  term ;  Wingrove  v.  Hodson,  2  Dowl.  P.  C.  379.  In  a  recent 
i;ase,  Duggan  v.  Wilbraham,  ant^,  vol.  i.  240,  (39  E.  C.  L.  R.  432,)  it  was 
held  that  Sie  plaintiff  was  entitled  to  two  tenns,  imless  notice  of  tnal  had 
been  given. 

ChanneUy  Seijt.,  admitted  that  the  rule  could  not  be  suppoited,  as  notice 
of  trial  had  not  been  given. 

TiNDAL,  C.  J.     The  proceedings  in  this  cause  are  manifesdy  irregular. 
Where  notice  of  trial  has  not  *been  given,  two  clear  terms  must  elapse  r^ojj 
after  issue  joined,  before  judgment  as  in  case  of  a  nonsuit,  can  be  ob-   *- 
tained.     The  rule,  therefore,  must  be 

Discharged  with  c(^. 


GLYNN  V.  HOUSTON,  Bart. 

In  an  action  against  the  governor  of  Gibraltar,  for  assault  and  false  imprisonment,  it  was 
proved  that  a  party  of  soldiers,  under  the  command  of  his  militaty  secretary,  sur- 
rounded the  plaintiff's  house,  and  that  while  a  search  was  making  in  the  adjoining 
house  for  a  Spaniard  who  was  suspected  to  be  concealed  there,  the  pUintiff,  m 
alteropting  to  leave  his  house,  was  prevented  from  so  doing  by  a  sentinel  placed  at  the 
door,  who  compelled  him  to  return. 

It  was  also  proved,  that  the  defendant  had  repeatedly  expressed  a  desire  to  apprehend 
the  Spaniard;  that  his  secretary,  being  unattached,  could  not  employ  the  troops  on 
such  a  service  except  by  his  directions,  and  that  the  defendant  had  never  called  his 
secretary  to  account  for  what  had  occurred.  It  further  appeared,  on  the  evidence  of 
the  plaintiff's  brother,  that  the  plaintiff  had  told  him,  that  the  defendant  expressed  to 
the  plaintiff  his  regret  at  having  been  obliged  to  direct  the  search.  No  evidence  fss 
given  on  the  part  of  the  defendant. 

The  jury  having  returned  their  verdict  for  the  plaintiff;  it  was  held,  that  they  were 
warranted  in  coming  to  the  conclusion  that  the  defendant  had  ordered  the  search,aii<i 
that  the  act  complained  of  was  a  necessary  consequence  of  the  defendant's  orders. 

The  plaintiff's  brother,  (who  was  examined  on  interrogatories,)  having  been  asked  upon 
cross-examination  as  to  some  particulars  of  a  conversation  which  the  plaintiff  bad 
told  him,  he,  the  plaintiff,  had  held  with  the  defendant,  and  being  asked,  on  re-exami- 
nation, to  detail  the  whole  conversation,  stated  that  the  plaintiff  had  informed  him  that 
the  defendant  had  expressed  his  regret  at  being  obliged  to  direct  the  search.  iW* 
that  this  evidence  was  admissible. 

Trespass,  for  assault  and  fedse  imprisomnent.    Plea :  not  guilty ;  on  which 
issue  was  joined. 

At  the  trial  before  Erskine,  J.,  at  the  sittings  in  London,  after  Trinity 
term,  1839,  the  following  facts  appeared  in  evidence : — 

In  November,  1831,  the  plairktit)*,  a  British  merchant,  vras  residing  at 
Gibraltar,,  of  which  the  defendant  was  the  lieutenant-governor,  acting  w 
governor.  On  the  3d  of  that  month,  between  the  hours  of  eleven  and  twelve 
m  the  day,  Colonel  Mair,  the  military  secretary  of  the  •defendant,  r^ggg 
surrounded  the  plaintiff's  premises  with  a  detachment  of  troops,  and  . 
searched  a  house  immediately  adjoining,  for  the  person  of  Torrijos,  a  Spaniffl 
general,  who  was  suspected  to  be  secreted  there.  During  the  search,  which 
proved  to  be  unsuccessful,  the  plaintiff,  on  attempting  to  leave  his  house,  ^ 
prevented  from  doing  so  by  a  sentinel  placed  at  the  door,  who,  presennng 
his  fixed  bayonet,  compelled  him  to  return ;  which  was  the  assault  and  ^ 
prisoiunent  complained  of  in  the  present  action. 

To  show  that  tlie  defendant  had  directed  the  search  it  was  proved  that  be 
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had  oflen  expressed  a  wish  to  arrest  General  Torrijos ;  that  Colonel  Mair 
(who  had  died  previously  to  the  commencement  of  the  action^  was  his 
military  secretary,  and  was  unattached ;  that  Colonel  Mair  had  aemanded, 
and  had  obtained,  the  command  of  the  soldiers  employed  on  the  occasion, 
from  their  officer,  Lieutenant  Spiller;  and  also  that  the  search  could  not 
have  taken  place  without  the  audiority  of  the  defendant  as  governor. 

The  examination  of  the  plaintiff's  brother  upon  interrogatories,  was  also 
given  in  evidence;  from  which  it  appeared  that^  having  been  asked,  in 
cross-examination,  whether  the  plaintiff  had  not  informed  him,  that  in  a 
conversation  which  he  had  with  the  defendant  shordy  after  the  transaction  in 
question^  the  plaintiff  had  admitted  that  General  Torrijos  had  been  con- 
cealed, either  in  his  house  or  in  the  adjoining  premises,  but  which  the 
brother  denied ;  the  latter  was  asked,  on  re-examination,  to  state  the  whole 
of  the  conversation,  as  related  to  him  by  the  plaintiff.  He  replied  that  his 
brother,  among  other  things,  told  him  diat  the  governor  had  expressed  his 
regret  that  he  had  been  obliged,  by  orders  received  from  England,  to  direct 
the  search. 

A  statement  by  the  brother,  that  about  a  month  after  the  transaction  took 
^3391  P'^^^>  ^^  plaintiff's  wife  was  ^prematurely  delivered  of  a  child, 
^  which  died  of  convulsions  when  four  months  old,  was  also  received 
in  evidence,  although  it  was  objected  to,  on  the  part  of  the  defendant,  as 
being  wholly  irrelevant,  and  only  calculated  to  prejudice  the  jury,  and  to 
inflame  the  damages. 

No  evidence  was  given  on  the  part  of  the  defendant ;  but  it  was  contend- 
ed that,  even  assuming  the  search  for  General  Torrijos  to  have  been  directed 
by  the  defendant,  still  the  assault  and  imprisonment  of  the  plaintiff  were  not 
the  necessary  or  probable  consequence  of  the  orders  given  by  the  defendant 
to  search  the  house  adjoining  that  of  the  plaintiff. 

The  learned  judge  left  two  questions  toNthe  jury :  first,  whether  the  search 
made  by  Colonel  Mair  was  by  the  orders  of  the  defendant ;  and,  if  so, 
secondly,  whether  the  assault  and  imprisonment  of  the  plaintiff  were  the 
necessary  consequence  of  such  orders ;  adding,  that  when  a  party  authorizes 
an  act  to  be  done  by  another,  he  is  responsible  for  all  that  the  other  does  in 
the  necessary  execution  of  his  authority ;  and  that  it  was  for  the  jury  to  say 
whether  the  reftisal  to  allow  the  plaintiff  to  leave  his  house  durmg  the  search, 
was  necessary  to  the  due  execution  of  the  orders  given  to  Colonel  Mair. 

With  reference  to  the  evidence  of  the  plaintiff 's  brother,  the  learned  judge 
said,  that,  although  legal  evidence,  yet,  as  the  statement  of  the  plaintiff  was 
not  made  upon  oath,  it  was  entitled  to  very  little  weight. 

With  respect  to  the  premature  confinement  of  the  plaintiff's  wife,  and 
the  subsequent  death  of  the  child,  the  learned  judge  told  the  jury  that, 
although  at  the  time  when  such  evidence  was  offered,  he  could  not  refuse  to 
receive  it,  they  must  dismiss  it  firom  their  recollection  ;  as  ther^  was  nothing 
moAm  to  connect  it  with  the  assault  and  imprisonment  complained  of  in 
J  the  ^action,  llie  jury  having  returned  a  verdict  for  the  plaintiff, 
damages  50/. 

CampbeU^  Attomey-Greneral,  m  Michaelmas  term,  1839,  moved  for  a  new 
trial,  on  the  ground  that  evidence  had  been  improperly  received ;  that  the 
jury  had  not  been  properly  directed ;  and  that  the  verdict  was  not  warranted 
by  the  evidence.  He  contended  that  the  way  in  which  the  evidence  had 
been  submitted  to  the  juiy  amounted  to  a  misdirection. 

ToTDAL,  C.  J.  It  seems  to  me  that  the  evidence  was  properly  admitted. 
That  part  of  it  relating  to  the  premature  confinement  of  the  plaintiff's  wife, 
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and  the  death  of  the  child  several  months  after  the  assault  and  impiisoiimeiit 
complained  of,  undoubtedly  had  little  or  no  bearing  on  the  issue ;  but  it  was 
impossible  to  say,  when  it  was  offered,  that  some  other  eyidence  might  ncyt 
be  given  to  render  it  applicable ;  and  the  remarks  made  upon  it  by  the  feamed 
judge  were  such  as  to  prevent  it  having  any  effect  on  die  juiy.  I  am  also 
satined  with  the  way  in  which  the  case  was  left  to  the  jury.  The  question 
was  so  mixed  up  with  law  and  fact,  that  it  could  hardly  have  been  submit- 
ted to  them  in  any  other  manner.  I  think,  however,  that  the  rule  may  be 
granted,  on  the  ground  that  the  verdict  was  against  the  evidence. 

BosANQUET,  CoLTMAN,  and  Erskine,  JJ.,  concurred. 

Wildej  Solicitor-General,  and  Sir  F.  Pollock,  now  showed  cause.     It  is 
submitted  that  the  verdict  was  ftilly  justified  by  the  evidence.     The  defend- 
ant was  the  lieutenant-governor  of  Gibraltar,  and  had  the  sole  control  of  the 
garrison.     It  was  proved  that  be  had  repeatedly  expressed  his  wish  for  the  ap- 
prehension of  the  Spanish  ^general.  The  soldiers  who  made  the  search    r«o4^| 
were  commanded  by  Colonel  Mair,  his  military  secretarV)  who,  being    *^ 
mattached,  had  no  authority  to  act  except  by  the  orders  of  the  ddfendant. 
The  search  was  made  in  the  middle  of  the  day,  and  must  have  been  known  to 
the  governor ;  no  notice,  however,  was  ever  taken  of  it,  and  no  complaint 
made  that  Colonel  Mair  had  been  guilty  of  any  impropriety  in  calling  out 
the  troops  upon  that  occasion.     It  would  have  been  the  duty  of  the  defend- 
ant, where  the  rights  of  a  British  subject  had  been  invaded  by  persons  under 
his  command,  to  institute  an  inquiry ;  he  could  not  have  passed  over  the 
transaction  in  silence,  if  it  had  not  taken  place  by  his  directions.     This 
evidence,  independently  of  that  given  by  the  plaintiff's  brother,  was  sufficient 
to  warrant  the  verdict  found  for  the  plaintiff.     Then,  with  respect  to  the 
brother's  evidence,  when  he  was  asked  on  cross-examination  as  to  part  of  a 
conversation  between  the  plaintiff  and  the  defendant,  the  plaintiff  was  en- 
titled, on  re-examination,  to  have  the  whole  of  the  conversation  detailed. 
[Brskixr,  J.   It  was  not  objected  to  on  the  part  of  the  defendant     Tindal, 
C.  J.   The  conversation  was  made  evidence  by  being  brought  out  on  cross- 
examination.]     It  is  apprehended  that  it  was  evidence,  in  me  strictest  sense 
of  the  word,  and  it  went  to  the  jury  accompanied  by  observations  from  the 
learned  judge,  which  cut  down  its  effect  to  the  lowest  possible  degree.     Al- 
though It  may  not,  in  itself,  be  entitled  to  much  weight,  yet  if  the  other  facts 
in  the  case  leave  no  moral  doubt  that  the  search  was  directed  by  the  de> 
fendant,  the  declaration  of  the  latter,  when  once  received  in  evidence,  is 
amply  sufficient  to  sustain  the  verdict.     If  this  declaration  be  not  evidence, 
it  should  have  been  objected  to  at  the  time ;  the  defendant  cannot  be  allowed 
to  take  his  chance  of  a  verdict,  and  then  come  to  the  court  and  say  that  the 
evidence  should  not  have  been  received.     ^Supposing  the  search  to   ■••oja 
have  been  directed  by  the  defendant,  it  is  clear  that  he  is  responsible   *- 
for  all  that  w^  done  in  order  to  render  the  search  effectual.     There  can  be 
no  doubt,  that  the  preventing  of  the  plaintiff  from  leaving  the  premises  while 
the  search  was  proceeding,  was  a  necessary  consequence  of  the  duty  intrust- 
ed to  Colonel  Mair ;  and  it  was  so  found  by  the  jury.     It  is  submitted,  that 
there  was  abundant  evidence  for  them  on  both  of  the  points  left  to  diem. 
The  proposition  on  the  other  side  seems  to  be,  that  although  there  was  evi- 
dence to  ^  to  the  jury,  there  was  not  sufficient  to  warrant  the  verdict  for 
(he  plaintiff.     It  is  conceived,  that  a  defendant  cannot  have  a  new  trial  on 
the  ground  that  the  verdict  is  against  the  evidence,  in  a  case  where  the 
jucige  could  not  have  nonsuited  the  plaintiff,  and  where  no  evidence 
offered  on  the  part  of  the  defendant. 
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Can^beUj  Attorney-General,  and  Ludlow,  Serjt.,  in  support  of  the  rule. 
Supposing  an  illesal  act  to  have  been  committed  on  the  plaintiff  during  the 
search  for  Creneraf  Torrijos,  the  defendant  cannot  be  held  responsible.  The 
fact  that  the  defendant  may  hare  expressed  a  de^re  to  apprehend  the  Spa- 
niard, is  no  evidence  to  prove  that  he  directed  the  search.  Neither  does  the 
circumstance  of  the  defendant  being  the  governor  of  Gibraltar,  or  of  Colonel 
Mair  being  his  military  secretary,  raise  any  presumption  that  he  authorized 
the  search  to  be  made.  It  is  said  that  the  defendant  never  instituted  any 
inquiry,  or  brought  Colonel  Mair  to  trial  for  the  outrage.  The  defendant, 
however,  was  not  likely  to  punish  Colonel  Mair,  and  still  leave  him  liable 
to  an  action  at  the  suit  of  the  plaintiff.  Independently  of  that  given  by  the 
plaintiff's  brother,  it  is  clear  there  was  no  evidence  to  justify  the  verdict. 
^^-Qi  Assuming  that  the  brother's  evidence  was  properly  received,  and 
-I  *that  it  established  that  the  defendant  directed  the  search,  there  is  no 
pretence  for  saying  that  he  authorized  the  act  of  which  the  plaintiff  complains. 
All  that  the  defendant  can  be  held  liable  for  is  that  which  is  necessarily,  and 
not  that  which  may  possibly  be,  done  in  the  execution  of  his  orders.  It 
cannot  be  said  that  the  assault  on  the  plaindff  was  a  necessary,  or  even  a 
probable,  consequence  of  the  search.  It  is  impossible  to  maintain  the  pro- 
position contended  for  on  the  other  side,  that  where  the  judge  cannot  non- 
suit the  plaintiff  at  the  trial,  the  verdict  must  stand.  [Tindal,  C.  J.  The 
proposition  was  restricted  to  a  case  in  which  no  evidence  was  given  for  the 
defendant.]  Even  taking  it  with  that  restriction,  the  proposition  cannot  be 
supported.  A  mere  scirUUla  of  evidence  will  prevent  a  plaindff  from  being 
nonsuited,  although  it  be  utterly  insufficient  to  warrant  the  jury  in  giving 
him  a  verdict.  The  same  evidence  is  required  in  an  action  for  false  imprison- 
ment as  would  be  necessary  to  support  an  indictment,  and  it  is  clear  that  no 
indictment  for  an  assault  could  have  been  maintained  against  the  defendant 
upon  such  evidence  as  was  given  in  this  case. 

TiMDAL,  C.  J.  The  only  point  for  our  consideration  is,  whether  the  ver- 
dict found  for  the  plaintiff  is  so  unsatisfactory  that  justice  can  only  be  done 
by  sending  the  case  before  another  jury.  I  see  no  reason  for  granting  a  new 
trial.  The  question  is,  whether  sufficient  evidence  was  ^ven  to  warrant  the 
jury  in  comii.g  to  the  conclusion,  that  the  assault  and  imprisonment  com- 
plained of  were  authorized  by  the  defendant.  If  any  reasonable  evidence 
was  given  on  the  part  of  the  plaintiff,  and  no  attempt  was  made  by  the  de- 
fendant to  rebut  it,  we  ought  not  to  send  the  cause  down  again.  Now,  sup- 
posing the  evidence  of  the  plaintiff's  brother,  on  his  cross-examination  and 
•^il4l  '^e-^x^rou^^ition,  was  properly  •received,  no  objection  can  be  taken  to 
-*  the  result  at  which  the  jury  have  arrived.  It  was  competent  to  them 
to  credit  or  discredit  his  testimony ;  they  appear  to  have  believed  that  the 
conversation,  said  to  have  occurred  between  the  plaintiff  and  defendant, 
really  took  place,  and  the  other  facts  in  the  case  make  it  extremely  likely 
that  it  did.  The  defendant  had  repeatedly  expressed  a  desire  for  the  appre- 
hension of  the  Spanish  general.  The  soldiers  employed  to  make  the  search 
were  not  called  out  in  the  regular  manner,  but  were  commanded  bv  Colonel 
Mair,  the  military  secretary  of  the  governor,  who  was  unattached.  These 
were  all  strong  circumstances  tending  to  show  that  the  search  was  made  by 
the  directions  of  the  defendant ;  and  they  might  very  properlv  weigh  with 
the  Juiy,  when  they  were  considering  whether  the  statement  of  the  plaintiff, 
as  detailed  in  his  brother's  evidence,  was  correct.  Assuming  that  there  was 
evidence  that  the  search  was  made  under  the  authority  of  the  defendant,  the 
next  question  is,  whether  the  act  complained  of  by  the  plaintiff  was  within 
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Jie  scope  of  that  authority.  It  appears  that  the  object  was,  not  to  ^^earch 
the  plaintiiT's  house,  but  the  one  inunediately  adjoining ;  that  the  penon  of 
the  Spanish  general  was  unknown  to  the  soldiers ;  ana  that  the  plaintiff,  on 
attempting  to  leave  his  residence,  was  compelled  to  return.  The  question, 
whether  this  act,  which  undoubtedly  amounted  to  an  assault  and  false  imprison- 
ment, was  within  the  scope  of  the  orders  given  by  the  defendant,  was  ex- 
pUcitly  left  to  the  jury,  who  were  as  likely  to  come  to  a  correct  conclusioa 
upon  it  as  the  court  could  do.  I  do  not  see  that  there  is  any  ground  for 
calUng  upon  us  to  disturb  the  verdict 

BosANQUET,  J.     I  also  am  of  opinion  that  there  is  no  ground  for  disturb- 
ing the  verdict.     It  cannot  be  disputed  that  the  assault  and  imprisonment 
complained  of  *by  the  plaintiff  were  illegal ;  and  the  only  question   r^ojc 
is,  whether  they  were  authorized  by  the  defendant.     On  the  cross-   *• 
examination  of  the  plaintiff's  brother,  he  was  questioned  as  to  a  conversa- 
tion which  his  brother  had  told  him  had  occurred  between  himself  and  the 
defendant.    Upon  re-examination,  the  brother  was  asked  to  detail  the  whole 
of  the  conversation,  when  he  stated  that  his  brother  informed  him  that  the 
defendant  had  expressed  his  regret  that  he  had  been  obUg;ed  to  direct  the 
search.     It  appears  to  me  that  this  declaration  of  the  plaintiff  was  evidence 
to  go  to  the  jury,  who  were  at  liberty  to  believe  or  to  discredit  it  as  they 
thought  proper.     They  seem  to  have  believed  it ;  and  there  is  nothing  un- 
reasonable in  their  having  done  so.     The  troops  that  surrounded  the  plain- 
tiff's house  were  under  the  immediate  direction  of  the  military  secretary  of 
the  defendant,  who  had  been  frequently  heard  to  express  the  desire  to  cap- 
ture the  Spanish  general.     Although  the  act  complained  of  was  committed 
by  the  military  under  the  command  of  his  secretaiy,  it  did  not  appear  that 
the  defendant  had  ever  disavowed  it,  or  had  ever  expressed  any  disapproba- 
tion of,  or  censure  on,  what  had  been  done.     The  jury,  therefore,  taking 
these  circumstances  into  consideration,  might  well  believe  that  the  conversa- 
tion, represented  to  have  taken  place  between  the  plaintiff  and  the  defend- 
ant, had  really  occurred.     I  think  the  rule  should  be  discharged. 

Erskine,  J.     I  also  am  of  opinion  that  this  rule  should  be  discharged. 
It  appeared  to  me  at  the  trial,  that,  independently  of  the  cross-examination 
and  re-examination  of  the  plaintiff's  brother,  there  was  evidence  to  go  to 
the  jury.     The  defendant  had  expressed  a  desire  to  apprehend  General  To^ 
rijos,  and  the  search  was  avowedly  for  the  purpose  of  seizing  him.    The 
person  commanding  the  troops  employed  in  the  search  was  •the  mili-  r^nj^ 
tary  secretary  of  the  governor,  who  had  no  militaiy  authority  but  •■ 
what  he  denved  from  the  defendant,  and  no  right  to  take  the  command  of 
the  troops  except  by  his  directions.     Colonel  Mair  went  to  Lieutenant 
Spiller,  and  demanded  that  the  troops  should  be  placed  under  his  conunand. 
The  transaction  took  place  in  daylight,  and  must  necessarily  have  been  kno^ 
by  the  defendant,  yet  it  appears  that  he  never  called  Colonel  Mair  to  an 
account  for  what  had  occurred.     I  think  that  these  circumstances  were  evi- 
dence to  go  to  the  jury  firom  which  they  might  feirly  conclude  that  the  seani 
was  made  under  die  orders  of  the  defendant.     Then,  it  is  said,  that  even 
assuming  that  the  search  had  been  directed  by  the  defendant,  his  orders  did 
not  necessarily  extend  to  preventing  persons  firom  leaving  the  house.    But 
it  would  be  idle  to  send  soldiers  to  surround  a  bouse,  ana  search  for  a  per- 
son whom  they  might  not  know,  if  they  were  not  to  have  power  to  prevent 
the  egress  of  any  party.     The  jury,  therefore,  came  to  the  conclusion,  and, 
as  it  seems  to  me,  very  properly,  that  it  was  a  necessary  part  of  the  oideff 
given  by  the  defendant,  that  persons  attempting  to  leave  the  house  ^o^^ 
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be  stopped.  I  do  not  lay  any  great  stress  upon  the  cross-examination  and 
re-examination  of  the  plaintiff's  brother,  and  I  certainly  gave  a  strong  direc- 
tion to  the  jury  not  to  place  much  reliance  on  what  was  said  to  have  passed 
between  the  plaintiff  and  the  defendant 

Maule,  J.,  having  been  counsel  in  the  cause,  gave  no  opinion. 

Rule  discharged. 


•347]  DANIELS  v.  COOMBE. 

In  assumpsit  on  a  biU  of  exchange  by  the  last  endorsee  against  an  intermediate  endorser, 
the  defendant  pleaded,  that  he  was  induced  to  endorse  the  bill  by  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff  and  two  others  of  the  endorsers  and  other  persons 
in  collusion  with  them,  and  without  any  value  or  consideration.  The  plaintiff  in  his 
replication  traversed  the  alleged  fraud,  Slc^  without  replying  to  the  allegation  of 
absence  of  value  and  consideration.    On  special  demurrer,  Held  good. 

Assumpsit,  on  a  bill  of  exchange,  dated  the  16th  March,  1840,  for  100/., 
drawn  by  T.  Atkinson,  payable  to  his  own  order,  at  three  months  after  date, 
upon,  and  accepted  by,  T.  Dann,  and  successively  endorsed  by  Atkinson, 
by  T.  W.  Milner,  by  the  defendant,  by  P.  J.  Luntley,  and  by  R.  A.  Phelps, 
to  the  plaintiff. 

The  defendant  pleaded,  that  he  was  induced  and  persuaded  to  endorse, 
and  did  endorse,  the  bill  by  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiff,  and  the  said  Luntley  and  Phelps,  and  other  persons  in  collusion 
with  them,  and  without  any  value  or  consideration.     Verification. 

Replication :  that  the  defendant  did  not  endorse  the  said  bill  by  the  fraud, 
covin,  or  misrepresentation  of  the  plaintiff,  and  the  said  Luntley  and  Phelps, 
or  any  or  either  of  them,  or  by  the  fraud,  covin,  or  misrepresentation  of  any 
other  person  or  persons  in  collusion  with  them,  or  any  or  either  of  them ; 
concluding  to  the  country. 

Special  demurrer, — assigning  for  causes,  that  the  replication,  in  traversing 
that  the  defendant  endorsed  the  bill  by  the  fraud,  covin,  or  misrepresentation 
in  the  plea  alleged,  is  bad,  for  that  the  traverse  is  a  negative  pregnant  with 
an  affirmative ;  and,  further,  that  the  traverse  is  pre^ant  with  an  admission, 
that  there  was  some  fraud,  covin,  or  misrepresentation  of  the  plaintiff;  and, 
for  that  the  replication  has  not  traversed  a  material  allegation  in  the  plea, 
namely,  that  there  was  no  value  or  consideration  for  the  defendant's  endorse- 
ment. 

Charmellj  Serjt.,  in  support  of  the  demurrer.  It  is  submitted  that  the 
•3^1  ^^P^^c^^^o*^  ^5  ^^^>  inasmuch  as  it  •does  not  traverse  a  material  fact, 
■I  and  one  which  of  itself  is  a  sufficient  answer  to  the  action.  The 
plea  may  be  considered  as  disclosing  two  valid  defences,  namely,  fraud  and 
want  of  consideration.  The  plaintiff  might  have  demurred  specially  to  it 
for  duplicity  (a) ;  but,  as  he  has  not  done  so,  he  was  bound  in  his  replication 
to  negative  the  want  of  consideration  as  well  as  the  alleged  fraud.  Primd 
/aciey  an  endorsement  imports  consideration ;  but  if  the  contrary  be  clear, 
it  constitutes  a  complete  defence.  [Maule,  J.  It  is  not  stated  that  the 
plaintiff  took  the  bill  without  consideration,  but  that  the  defendant  endorsed 
it  without  giving  f  alue.  The  transaction  is  one  of  every-day  occurrence.] 
In  baac  v.  Farrar,  Tyrwh.  &  G.  281,  1  M.  &  W.  65,  fraud  and  want  of 
consideration  were  considered  as  amounting  to  one  ground  of  defence ;  but 
there  the  replication  was,  de  injurid.  (J) 

(o)  8ee  Bolfon  r.  Cnnnon,  1  Ventr.  272 ;  Ckitfy  v.  Dandy,  3  Ad.  &  Ell.  819,  (80  E.  C .  L.  S. 
Wl,)  4  N.  A  M.  842;  Eyre  v.  Shelley,  6  M.  &  W.  274. 
(6)  Ant^,  vol.  i.  720.  (89  E.  C.  L.  R.) 
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Mmmngj  Serji,  contari,  was  stopped  by  the  court,  (a) 

Judgment  for  the  plaintiff,  (i) 

(a)  On  the  part  of  the  plaintiff,  it  would  hare  been  farther  urged,  that  the  absence  of 
consideration  between  the  plaintiff  and  the  defendant  was  wholly  immaterial ;  as  it  must 
be  taken  upon  the  record  that  a  good  consideration  existed  for  the  other  endorsements, 
any  one  of  which  would,  if  fraud  were  negatived,  be  sufficient  to  support  the  title  of  the 
last  endorsee. 

(6)  And  see  Bennett  v.  Filkins^  1  Wms.  Saund.  22;  Heydon  y.  Thompwonj  1  Ad.  &  £IL 
210,  (28  E.  C.  L.  R.  71,)  3  N.  &  M.  319 ;  Brookt  v.  Stuart,  9  Ad.  &  Ell.  855,  (36  E.  C.  L.  R. 
304,)  1  Perry  ^  Dav.  615 ;  Knowlet  y.  Bunoood,  10  Ad.  &  EU.  19,  (37  £.  C.  L.  B.  32;) 
Knowlet  v.  Burward,  2  Perry  dc  Davidson,  235. 
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In  an  action  against  a  sheriff  for  not  arresting,  and  for  an  escape,  the  plaintiff  having 
withdrawn  the  record,  the  master,  in  taxing  the  costs  of  the  day,  allowed  the  costs  of 
two  sheriff's  officers  to  whom  the  writ  had  been  directed,  and  who  had  been  in  attend- 
ance as  witnesses.  The  court  refused  to  grant  a  rule  to  review  the  taxation,  which 
was  sought  for  on  the  ground  that  the  parties  were  incompetent  witnesses. 

WUdcj  Solicitor-Cjreneral,  moved  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  master  should  not  review  his  taxation  of  costs  in  this 
case.  It  was  an  action  against  the  sheriff  for  not  arresting  a  party,  and  also 
for  an  escape.  On  the  day  upon  which  the  trial  was  to  take  place,  the 
plaintiff,  owing  to  the  absence  of  a  material  witness,  was  obliged  to  with- 
draw the  record.  On  the  taxation  of  the  costs  of  the  day,  it  appeared  that 
a  sum  of  15/.  was  charged  by  the  defendant  for  the  costs  of  two  sheriff's 
officers,  to  whom  the  execution  of  the  writ  had  been  directed  in  respect  of 
which  the  action  was  brought.  It  was  objected,  on  the  part  of  the  plaintiff, 
that  these  officers  were  inadmissible  as  witnesses,  beine  immediately  inte- 
rested in  the  event  of  the  suit,  but  the  master  allowed  the  sum  claimed  for 
their  costs.  [Erskine,  J.  Could  they  not  have  been  made  good  witnesses  by 
a  release  ?]  That  might  be  so,  but  until  they  had  been  rendered  competent, 
the  costs  of  their  attendance  cbuld  not  properly  be  allowed.  [Maule,  J.  It 
was  only  reasonable  that  the  defendant  should  have  them  ready  at  the  trial.] 

TiNDAL,  C.  J.  If  the  cause  had  gone  on,  a  release  might  have  been  given 
to  them.  I  think  that  this  is  a  case  in  which  the  master  might  exercise  his 
discretion. 

Rule  refused. 
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SPALDING  V.  SMYTHE. 

Where  aflMavits  contained  scandalous  and  impertinent  matter  as  to  the  way  of  life  of 
the  defendant,  a  female,  the  court  granted  a  rule  absolute  in  the  first  instance  for 
referring  them  to  the  master. 

Wilde  J  Solicitor-General,  moved  on  behalf  of  the  defendant  in  both  of  the 
above  actions,  that  the  affidavits  filed  on  the  part  of  the  plaintiffs  in  the  two 
cases  (which  involved  a  question  of  practice  as  to  whedier  certain  process 
had  been  properly  served)  should  be  referred  to  the  master,  on  the  ground 
that  the  affidavits  contamed  scandalous  and  impertinent  matter  as  to  the  way 
of  life  of  the  defendant,  a  female.  He  cited  Eastham  v.  Udddlj  12  Ves.  20U 
aid  Ex  parte  Le  Heupy  18  Ves.  221,  to  show  that,  according  to  the  practice 
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in  equity,  the  motion  is  of  course,  not  requiring  notice  to  be  given  to  the 
oj^site  party. 
Per  cuuruan. 

Rule  absolute,  (a) 

(a)  In  Cqgin  t,  Coopeft  6  Yes.  6U,  where  one  defendant  mo^ed  that  the  answer  of 
another  defendant  should  be  referred  for  scandal.  Lord  Eldoh  said ;  **  I  do  not  recollect 
an  instance  of  an  application  by  a  defendant;  but  I  cannot  conceive,  that  the  court 
would  not  do  it  eren  without  a  motion,  and  that  it  is  not  competent  to  any  one  to  apply ; 
and  I  would  not  lay  it  down  that  a  person,  not  a  par^  to  the  record,  could  not." 
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Where  matters  in  difference  are  referred  to  the  award  of  three  arbitrators,  or  any  two  of 
them,  two  of  such  arbitrators  cannot  delegate  their  authority  to  the  third,  the  parties 
to  the  submission  having  a  right  to  the  joint  judgment  of  at  least  two  of  the  arbitrators 
upon  the  points  submitted  to  their  decision. 

Where,  therefore,  a  submission  had  been  made  to  A.,  a  barrister,  and  B.  and  C,  two  mer- 
chants, or  any  two  of  them,  and  after  evidence  had  been  given  on  each  side,  A.  and  B. 
agreed  to  make  their  award  in  favour  of  the  plaintiffs  for  a  certain  sum,  subject  to  the 
decision  of  A.  upon  a  point  of  law,  to  which  award  C.  did  not  altogether  agree,  but  he 
agreed  to  the  point  of  law  being  left  to  A. ;  and  the  latter,  without  an^  further  com- 
munication with  either  B.  or  C,  decided  the  point  of  law  for  the  plaintifl»,  and  drew  up 
the  award  in  their  favour  for  the  sum  which  had  been  mentioned,  and  after  signing  it 
at  Birmingham,  sent  it  to  London  to  be  executed,  by  whichever  of  the  other  arbitrators 
agreed  with  him,  where  it  was  executed  on  the  following  day  by  B. ;  the  court  set  the 
award  aside. 

If  A.  and  B.  having  finally  agreed  on  the  terms  of  the  award  when  they  last  met,  had 
affixed  their  signatures  thereto  at  different  places  and  times,  quart,  whether  the  award 
could  have  been  objected  to  on  that  ground. 

By  articles  of  agreement  of  the  15th  of  January,  1840,  between  the  plaip- 
tiflfs  and  the  defendant,  a  certain  action  depending  in  this  court,  and  all 
matters  of  difierence  therein,  as  well  as  all  other  matters  of  difference,  causes 
of  action,  sums  of  money,  accounts,  claims,  and  demands  whatsoever  be- 
tween the  said  parties,  were  referred  to  the  award,  order,  arbitrament,  and 
final  determination  of  A.  B.,  one  x>f  her  majesty's  counsel  learned  in  the  law, 
and  John  M'Clure,  of  London,  merchant,  andf  Judah  Hart,  of  London,  mer- 
chant, or  any  two  of  them,  so  as  the  award  of  the  said  arbitrators,  or  any 
two  of  them,  were  made  in  writing  under  their  hands,  or  the  hands  of  any 
two  of  them,  read}  to  be  delivered,  &c.,  on  or  before  the  17th  of  March, 
1840 ;  with  power  for  the  said  arbitrators  to  enlarge  the  said  time ;  the  costs 
of  the  said  cause,  includmg  the  costs  of  the  special  jury,  to  abide  the  event 
of  the  said  award,  provided  the  said  arbitrators,  or  any  two  of  them,  should 
certify  that  the  said  cause  was  a  fit  and  proper  one  to  be  tried  by  a  special 
*^3521  j^7 '  ^^  ^^  ^^^  ^^  ^^  award  and  reference,  or  in  any  manner 
^  ^relating  thereto,  to  be  in  the  discretion  of  the  said  arbitrators,  or  any 
two  of  them ;  and  the  said  arbitrators,  or  any  two  of  them,  to  direct  by 
whom,  or  to  whom,  and  in  what  manner,  the  same  should  be  paid.(a) 

The  time  for  making  the  award  having  been  dulv  enlarged,  the  two  first- 
named  arbitrators,  on  the  21st  of  July,  1840,  made  their  award,  whereby 
they  found  "  that  the  plaintiffs  had  a  good  cause  of  action  against  the  d^ 
fendant  in  respect  of  the  demands  in  me  declaration  in  the  said  action  duly 
set  forth ;  and  that  the  pleas  of  the  defendant  in  the  said  action  pleaded  had 
not  been  proved ;  and  they  assessed  the  damages  in  the  said  action  at  the 
«wn  of  827/.  3*.  bd. ;  and  awarded  the  said  damages  to  be  paid  by  the  de- 

U)  See  this  agreement  more  fully  set  out  in  some  re«pect%  antd,  vol.  i.  p.  076,  (30  E. 
C.  L.  R.  730.)     IMtU,  Bobfrtt,  and  MiicktU  y.  Netvton. 

8H 
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fendant  to  the  plaintifis  in  respect  of  such  action ;  and  they  certified  fhat  the 
jaid  cause  was  a  fit  and  proper  cause  to  be  tried  by  a  special  juiy ;  and, 
with  respect  to  the  other  matters  in  difference  to  them  referred,  the  said 
arbitrators  awarded  that  the  defendant  should  pay  to  the  plaintiffs  such 
further  sum  as  would,(a)  in  the  whole,  amount  to  4038/.  3s.  2d.j  which  said 
last-mentioned  sum  they  determined  to  be  the  balance  due  to  the  plaintifis 
fix>m  the  defendant,  both  in  respect  of  the  said  action  and  of  all  other  matters 
in  difference ;  and  they  fiirther  awarded  that  the  defendant  should  pay  to  the 
plaintiffs  the  costs  of  the  plaintiffs  in  respect  of  the  reference  and  award,  or 
m  anywise  relating  thereto." 

BompaSj  Serjt,  in  Michaelmas  term  last,  obtained  a  rule,  calling  upon 
the  plaintiffs  to  ^ow  cause  why  the  award  should  not  be  set  a^de,  upon 
the  grounds  (among  ^others)  that  it  was  not  made  by  any  two  arbitia-   r*Q53 
tors  together ;  but  3iat  it  was  made  by  the  two  arbitrators  who  signed   ^ 
ttie  same,  at  different  times  and  at  different  places. 

On  a  subsequent  day  in  that  term,  WUde^  Solicitor-General,  showed 
cause,  and  BompaSj  Serjt.,  and  BramweU  were  heard  in  support  of  the  rule. 
The  court  took  time  to  consider :  and,  on  the  last  day  of  the  term,  Tikdal, 
C  J.,  stated,  that  the  court  had  determined  to  enlarge  the  rule  until  Hilaiy 
term,  and  to  give  the  parties  the  opportunity  of  filing  fiesh  affidavits,  in  order 
that  the  facts  might  be  more  fully  stated. 

An  affidavit  was  accordingly  filed  in  support  of  the  rule,  made  by  Mr. 
Hart,  the  arbitrator  named  by  the  defendant,  who  stated, — that  after  several 
meetings,  and  after  evidence  had  been  gone  into  on  both  sides,  he  receired 
a  note  from  the  legal  arbitrator,  saying  mat  he  meant,  at  the  next  meeting,  to 
ask  Mr.  M'Clure  and  the  deponent  to  give  him  their  views  of  the  case,  in 
order  to  be  enabled,  should  they  differ  in  opinion,  to  decide  between  them ; 
thai  the  arbitrators,  on  the  14th  of  July,  1840,  met  at  the  chambers  of  the 
legrtl  arbitrator,  when  the  latter  asked  Mr.  M'Clure  his  opinion  on  the  case, 
who  said  he  considered  that  the  full  amount  claimed  by  the  plaintiffs  ougbt 
to  be  paid  by  the  defendant ;  that  the  legal  arbitrator  then  called  upon  uie 
deponent  for  his  opinion ;  that  the  deponent  entered  fiilly  into  the  case,  giv- 
ing his  reasons  why  he  had  come  to  certain  conclusions,  part  of  which  were 
in  favour  of  the  plaintiffs  and  part  of  the  defendant,  but  Aat  on  one  point  he 
declined  giving  any  opinion,  it  being  strictly  a  point  of  law ;  that  the  legal 
arbitrator  then  stated  that  he  should  consider  the  case  as  closed,  that  he  would 
reflect  on  the  observations  of  the  deponent,  and  would  make  up  his  mmd  on 
the  case,  and,  as  to  the  point  of  law,  that  he  must  take  the  responsibility  of 
the  conclusion  at  which  he  might  arrive  upon  it ;  that  during  the  meeting 
the  legal  *arbitrator  did  not  give  his  opinion  on  the  case,  or  express  r^^bi 
any  opinion  that  could  in  any  way  lead  the  deponent  to  imagine  ^ 
whether  he  intended  to  decide  for  the  plaintiffs  or  the  defendant ;  and  that 
no  award  or  determination  or  decision  was  then  made  or  agreed  on  by  the 
arbitrators,  or  any  two  of  them  ;  that  on  the  21st  of  July,  in  consequence  of 
a  notice  received  from  the  clerk  of  the  legal  arbitrator,  he  attended  at  his 
chambers  to  execute  the  award,  when  he  found  that  it  had  just  been  exe- 
cuted by  Mr.  M*Clure,  as  sent  up  from  Birmingham  by  the  legal  arbitrator; 
that  the  clerk  refused  to  let  him  see  the  award,  but  on  its  being  taken  up  a 
few  minutes  afterwards  by  the  solicitor  for  the  plaintiffs,  he  was  shown  » 
copy.     The  award  appeared  on  the  face  of  it  to  have  been  executed  by  the 

(a;  The  words  "logfeiher  with  the  said  827^  3».  5(/./'  appear  to  have  been  wecidentii^ 
omitted  in  this  part  of  the  award,  4038iL  3s.  Sd.  being  the  whole  amount  found  by  the  v 
bitrators  to  be  due. 
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legal  arbitrator  at  Birmingham  on  the  20tfa,  and  by  M^Clure  in  Liondon  on 
the  21st  of  July. 

On  the  part  of  the  plaintifls  an  affidavit  of  their  attorney  was  filed,  con- 
taining the  following  statement,  communicated  to  him  by  the  legal  arbitrator, 
which  was  confinned  by  an  affidavit  from  Mr.  M'Clure.  At  the  meeting  of 
the  14th  of  July,  it  was  agreed  by  all  the  arbitrators  that  the  amount  to  be 
awarded  to  the  plaintiffs,  subject  to  the  decision  of  the  arbitrators  upon  two 
points,  was  4038/.  3^.  2d.y  the  sum  inserted  in  the  award ;  that  such  points 
were,  first,  whether  the  plaintiffs  were  responsible  for  the  acts  and  defaults 
of  certain  parties  at  Calcutta ;  and,  secondly,  whether  due  notices  of  dis- 
honour of  certain  bills  of  exchange  had  been  given  to  the  defendant ;  that 
the  legal  arbitrator  expressed  an  opinion  to  the  efiect,  that  he  agreed  with 
Mr.  M^Clure  in  favour  of  the  plaintiffs  upon  the  merits  ;  and  that  the  plain- 
tiffs were  not  responsible  for  the  acts  and  the  faults  of  the  parties  referred  to ; 
but  as  the  counsel  had  cited  numerous  cases  on  the  subject  of  notices  of  dis- 
♦3551   ^^^^^"^5  ^^  wished  to  refer  to  those  authorities  before  he  made  •the 

-'  award ;  that  he  then  observed  to  the  other  arbitrators  that  he  presumed 
whichever  gen^eman  he  disagreed  with  would  not  sign  the  award,  and 
that  both  of  them  replied  that  they  should  not ;  that  at  such  meeting  all  dis- 
cussion was  considered  to  be  closed,  and  it  was  left  to  the  legal  arbitrator  to 
prepare  the  award  and  forward  it  for  execution  by  the  arbitrator  with  whom 
he  should  agree ;  the  point  of  law  being  left  by  the  other  two  arbitrators 
solely  to  him  for  his  decision. 

WUde^  Solicitor-General,  and  £.  V.  WUHamSy  now  showed  cause.  The 
point  raised  by  this  rule  seems  directed  merely  to  the  manner  in  which  the 
award  was  executed ;  namely,  "  that  the  award  was  not  made  by  any  two 
arbitrators  together,  but  that  6ie  same  was  made  by  the  ♦wo  arbitrators  who 
signed  the  same  at  different  times  and  at  different  placefi."  If  that  be  so, 
then  there  is  nothing  in  the  objection.  Supposing  the  two  arbitrators  who 
signed  the  award  to  have  previously  agreed  upon  the  terms,  there  is  no  law 
that  requires  them  to  execute  such  award  at  the  same  time  and  place.  In 
Battye  v.  Gresley,  8  East,  319,  where  the  question  was,  whether  a  warrant, 
granted  by  commissioners  of  bankrupt  to  compel  the  attendance  of  a  witness, 
had  been  properly  issued ;  it  was  held,  that  the  propriety  of  granting  such  war- 
rant, being  matter  of  discretion,  must  be  determined  upon  by  the  commisioners 
acting  together  at  one  time ;  but  that  the  mere  act  of  signing  their  names  to 
the  warrant,  mi^t  be  done  by  them  separately.  Here,  it  appears  from  the 
affidavits  on  both  sides,  that  all  discussion  on  the  terms  of  the  award  was 
considered  closed  at  the  meeting  of  the  14th  of  July,  and  that  nothing  remain- 
ed to  be  done  but  the  preparing  of  the  award,  which  was  intrusted  to  the 
^3561   '^^  arbitrator ;  and  •that  the  lay  arbitrators  concurred  in  leaving  him 

J  to  decide  the  point  of  law  which  had  been  raised,  which  it  was  com- 
petent to  them  to  do.  Although  arbitrators  may  not  agree  to  be  guided  by 
the  opinion  of  a  stranger,  there  is  no  objection  here  to  the  two  lay  arbitrators 
leaving  the  point  of  Taw  to  be  determined  by  the  barrister,  who,  probably, 
was  chosen  for  the  purpose  of  deciding  any  legal  questions  which  might 
arise  in  the  course  of  the  investigation.  There  can  be  no  doubt,  from  the 
affidavits  filed  on  behalf  of  the  plaintiffs,  that  the  legal  arbitrator  and 
M^Clure  had  arrived  at  the  same  conclusion  upon  the  matters  of  fact,  and 
expressed  their  intention  to  make  their  award  for  plaintifis  for  the  sum  men- 
tioned. Hart,  according  to  his  own  showing,  expressed  his  opinion  fully ; 
and  he  does  not  swear  that  he  expected  any  further  meeting  to  take  place. 
The  msdcing  of  the  award  by  the  two  others  could  be  no  surprise  upon  him ; 


640  Little  v.  Newton.  H.  T.  1841.  [858 

and  that  his  presence  at  the  signing  of  it  was  immaterial,  appears  from 
Goodman  v.  Sayers^  2  Jac.  &  W.  249j  which  is  expressly  in  point.  Sir 
Thomas  Plumer,  M.  R.,  there  says,  lb.  261,  "  It  certainly  is  true  that  if 
two  arbitrators  out  of  three  meet  alone,  excluding  the  third,  or  not  ^ving 
him  notice,  and  if  (sic)  they  receive  evidence  or  hear  discussions  without 
him,  their  proceeding  is  irregular.  When  the  matter  is  referred  to  three,  the 
arguments  and  the  judgment  of  all  three  should  be  had  recourse  to  in  every 
stage.  The  cases  referred  to  on  the  part  of  the  plaintiff  were  instances  dl 
fraudulent  contrivance  to  exclude  the  third ;  but,  at  all  events,  it  is  irregular 
not  to  give  him  notice.  Here,  however,  all^e  evidence  was  heard,  and 
all  the  substance  of  the  business  was  settled  m  his  presence ;  the  rest,  tfae 
signing  the  award,  was  a  mere  form ;  this  they  thought  they  were  *at  r^wi 
liberty  to  do  by  themselves :  they  did  not,  however,  act  secretly,  but  *■ 
determined  in  the  manner  in  which  they  had  previously  informed  him  that 
they  should.  Then  should  the  court  set  aside  the  award,  on  account  of  the 
absence  of  one  arbitrator  under  these  circumstances  ?  The  cases  have  never 
gone  to  that  length."  It  is  submitted  that  here  everything  was  done  which 
was  requisite  to  the  validity  of  the  award. 

BompaSy  Seijt.,  and  Bramwellj  in  support  of  the  rule.     The  objection  is, 
not  that  the  two  arbitrators  by  whom  the  award  was  signed  did  not  execute 
it,  but  that  they  did  not  make  it,  together.     With  respect  to  the  point  of 
law,  the  t\«'0  other  arbitrators  had  no  power  to  leave  it  to  the  decision  of  the 
third.     His  being  a  barrister  does  not  vary  the  case.     Althoufi;h  they  mi^t 
have  agreed  to  adopt  his  opinion  if  it  had  been  expressed  in  their  presence, 
they  could  not  delegate  their  authority  to  him,  by  agreeing  to  be  bound  by 
whatever  he  should  determine.    Could  the  legal  arbitrator  nave  left  the  facts 
to  be  determined  by  the  lay  arbitrators.^    An  award  must  be  according  to  the 
submission ;  and,  here,  the  concurrence  of,  at  least,  two  of  the  arbitiatois 
was  required.     It  is  clear  that  no  decision  was  come  to  by  any  two  of  the 
three  arbitrators,  upon  numerous  matters  embraced  by  the  award,  which 
contained  many  things  beyond  the  giving  of  the  sum  therein  mentioned  to 
the  plaintiff.     For  instance,  there  appears  to  have  been  no  discussion  as  to 
the  question  of  costs,  on  which  the  arbitrators  had  ample  discretion,  and 
which  the  defendant,  by  the  award,  is  required  to  pay.     [Tihdal,  C.  J. 
If  you  meant  to  make  this  point,  you  should  have  raised  it  by  your  rule.] 
It  is  submitted  that  Mnder  the  objection  that  the  award  was  not  made  by  two 
arbitrators  together,  the  objection  may  be  taken ;  for  there  was  no  award 
made  in  this  ^respect,  (xi)     The  King  v.  Forrest^  3  T.  R.  38,  and  n^ 
The  King  v.  The  MabUanis  of  Great  MarhWj  2  East,  244,  show  ^ 
that  where  the  concurrence  of  two  or  more  individuals  is  required  in  a  judi- 
eial  act,  it  must  be  done  by  them  together.     So,  in  The  King  v.  Hamstall 
Bidwarey  3  T.  R.  380,  it  was  held,  that  an  indenture  of  a  parish  appren- 
tice, to  which  two  justices  had  separately  assented,  was  void.    BfHy  ▼• 
Gresley  is  an  authonty  to  the  same  effect ;  for  there  the  commissioners  rf 
bankrupt  had  deliberated  and  come  to  a  determination,  and  all  that  remained 
to  be  done  was  the  mere  act  of  signing  the  warrant.    Again,  by  the  sun- 
mission,  the  matters  in  difference  were  referred  to  the  joint  decision  of  the 
three  arbitrators ;  and  it  was  only  in  case  of  sl  final  disagreement  by  them 
that  two  were  empowered  to  make  an  award.     It  is  clear  that,  here,  there 
was  no  final  disagreement.    Therefore,  even  if  there  had  been  a  detenmni" 
tion,  by  two  of  tiie  arbitrators,  of  the  matters  embraced  by  the  submissioii, 

(a)  From  the  judgment  of  the  court,  it  would  appear  to  hare  been  ultimately  cona 
dered  that  the  point  wa$  open  to  the  defendant    Bee  post,  p.  99%, 
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the  award  would  still  have  been  bad  on  that  ground.  This  case  is  clearly 
distinguishable  from  Goodman  v.  Sayers  ;  there  the  third  arbitrator  had  de- 
clared that  he  would  have  nothing  more  to  do  with  the  reference.  The  facts 
of  In  re  Pering  and  Keymer,  3  A.  &  E.  245,  (30  E.  C.  L.  R.  88,)  5  N.  & 
M.  374,  bears  a  close  resemblance  to  those  of  the  present  case.  There  the 
reference  was  to  the  three  arbitrators  or  any  two  of  them ;  and  Lord  Denman 
says,  '^  Any  two,  under  such  a  submission  as  this,  may  make  a  good  award : 
but  then  it  must  be  after  discussion  with  the  other  arbitrator.  If  after  dis- 
cussion, it  appears  that  there  is  no  chance  of  agreement  with  one  of  the 
arbitrators,  the  others  may  indeed  proceed  without  him."  Here,  it  cannot 
•3591  ^^  ^^^  ^^^  ^^^  award  signed  by  the  *two  arbitrators  was  not  made 
-I  until  after  there  was  no  chance  of  agreement  with  the  third.  With 
respect  to  the  question,  whether  there  was  any  award  properly  made  even 
by  the  two,  no  such  award  was  made  at  the  meeting  of  the  14th  of  July. 
W  as  any  such  award  made  subsequently  ?  The  award  now  under  discussion 
appears  to  have  been  pubUshed  by  the  legal  arbitrator  at  Birmingham  on  the 
20th.  [TiNDAL,  C.  J.  He  did  not  publish  it  there ;  he  sent  it  up  to  town 
by  his  clerk.]  Brooke  v.  Mitchell^  6  M.  &  W.  473,  shows  that  an  award 
is  published  as  soon  as  it  is  signed  by  the  arbitrator  in  the  presence  of  the 
attesting  witness.  [Bosanquet,  J.  That  is  when  the  award  is  signed  by 
the  requisite  number  of  arbitrators.]  The  legal  arbitrator  might  have  wish- 
ed to  alter  the  award  after  he  executed  it,  and  before  it  was  signed  by  the 
other  arbitrator,  but  had  not  an  opportunity.  There  is  no  presumption  in 
fevour  of  the  award  being  the  joint  and  concurrent  act  of  the  arbitrators 
who  signed  it ;  and  the  facts  clearly  show  the  contrary.  Independently  of 
the  point,  whether  or  not  arbitrators,  who  have  previously  come  to  a  final 
determination,  may  sign  the  award  at  different  times  and  places,  it  is  sub- 
mitted that  here  the  two  never  finally  concurred  hi  the  awanl  to  which  their 
signatures  are  attached.  The  legal  arbitrator  appears  to  have  considered 
himself  rather  in  the  Ught  of  an  umpire  than  as  one  of  the  original  referees. 

Cur.  adv.  vuM. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  calUng  on  the  plaintiffs  to  show  cause,  why  the  award 
made  in  this  case  should  not  be  set  aside,  upon  two  grounds  of  objection. 
It  is  unnecessary  to  advert  again  to  the  first,  which  was  a  question  of  fact, 
•3601  *"^  appeared  to  us,  in  the  course  of  the  discussion,  •to  be  answered 
*  by  the  affidavits  on  the  part  of  the  plaintifts ;  but  the  second  objection, 
viz.  that  the  award  was  not  made  by  any  two  of  the  arbitrators,  required 
further  consideration.  If  this  objection  had  rested  on  no  other  ground  than 
this,  that  the  two  arbitrators  who  signed  the  award,  after  having  agreed  upon 
the  terms  of  their  award  when  they  last  met  together,  had  affixed  their  re- 
spective signatures  thereto  at  different  places  and  different  times,  we  might 
perhaps  have  hesitated  in  holding  the  award  to  be  void  on  that  objection. 
But  upon  looking  at  the  affidavits  in  this  case,  we  think  the  objection  is 
of  a  more  serious  description.  The  result  of  those  affidavits  appears  to  be 
tnat,  after  the  three  arbitrators  named  in  the  submission  had  met  and  received 
evidence,  and  heard  the  parties,  a  meeting  on  a  subsequent  day,  namely, 
the  14th  of  July,  took  place  between  all  the  arbitrators,  for  the  purpose  of 
considering  the  evidence,  and  determining  the  matters  referred  to  them ;  at 
which  meeting  it  was  agreed  by  all  three,  that  their  award  should  be  in 
favour  of  the  plaintiffs  for  a  certain  sum  then  stated,  subject,  however,  to 
their  decision  on  two  points,  namely,  whether  the  plaintiffs  were  responsible 
for  the  acts  and  defaults  of  certain  parties  at  Calcutta;  and,  secondly, 
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whether  due  notice  of  the  dishonour  of  certain  bills  of  exchange  had  been 
given  to  the  defendant ;  that  at  this  meeting  the  arbitrator  named  by  the 
plaintiffs  declared  it  to  be  his  opinion,  that  .the  full  amount  claimed  by  the 
plaintiffs  ought  to  be  paid  to  them,  subject  to  the  opinion  of  another  of  the 
arbitrators,  who  was  a  barrister,  upon  the  point  of  law,  whether  due  notice 
of  dishonour  had  been  given  to  the  defendant,  which  question  he  left  solely 
to  the  decision  of  that  arbitrator ;  that  the  arbitrator  named  by  the  defendant, 
declared  that  his  opinion  on  the  case  differed  in  many  points  from  the  opinion 
of  the  other  arbitrator  named  by  the  plaintiffs ;  but  that  he  ^declined  r»ogi 
giving  any  opinion  on  the  point  of  law,  and  referred  that  question  ^ 
wholly  to  the  opinion  of  the  barrister. 

The  barrister,  before  the  breaking  up  of  the  meeting,  and  in  the  presence 
of  the  other  two  arbitrators,  declared  his  agreement  with  the  plaintiils'  arbi- 
trator, and  that  he  was  of  opinion  with  the  plaintiffs  on  the  merits,  and  that 
ihey  were  not  responsible  for  the  acts  and  defaults  of  the  parlies  referred  to. 
He  then,  however,  gave  no  opinion  as  to  the  point  of  law,  but  expressed 
his  wish  to  Ipok  into  the  authorities  cited  on  the  point,  which  he  promised 
to  do,  and  to  make  up  his  mind  upon  it ;  adding,  that  he  presumed  the 
gentlemen  with  whom  he  might  disagree  would  not  sign  the  award,  to  which 
each  of  them  declared  that  he  should  not ;  whereupon  the  arbitrators  sepa- 
rated, considering  all  discussion  of  the  matters  between  them  at  an  end. 

The  award  was  then  drawn  up  by  the  barrister  at  Birmingham,  upon  the 
principle  stated  by  him  in  the  presence  of  the  two  other  arbitrators,  with  the 
addition  only,  that  he  decided  the  legal  point  in  favour  of  the  plaintiff.  It 
was  signed  by  him  at  Birmingham,  and  sent  to  London  by  his  clerk,  who 
sent  a  notice  to  the  other  two  arbitrators  to  attend  to  execute  the  award  and 
receive  their  fees ;  in  consequence  whereof  the  two  arbitrators  attended  on 
the  following  day,  when  the  award  was  executed  by  the  plaintiffs'  arbitrator, 
but  was  not  then  shown  to  the  defendant's  arbitrator,  who  was  refused  per- 
mission to  look  at  it.  A  copy  of  it,  however,  was  given  to  him  after  it 
had  been  taken  up  by  the  plaintiffs. 

This  was  the  whole  of  the  communication  between  the  arbitrators  subse- 
quently to  the  14th  of  July ;  and  the  question  is,  whether,  upon  this  state 
of  facts,  the  award  is  good  ? 

It  is  quite  clear,  that  the  parties  to  a  submission  to  a  reference  hare  a 
right  to  the  joint  judgment  of  the  two  *arbitrators  who  sign  the  award,  r^^S^ 
upon  each  and  every  point  embraced  by  such  award,  after  communi-  *- 
cation  had  between  them,  so  as  to  insure  an  agreement  of  mind  between  them, 
upon  each  point,  before  the  sip^iing  of  the  award.  But  in  the  present  case, 
the  determination  of  the  point  of  law  appears  to  have  been  the  judgment  of  the 
legal  arbitrator  alone,  who  made  no  communication  whatever  of  the  conclusion 
at  which  he  had  arrived,  to  either  of  the  two  other  arbitrators,  but  inserted 
his  own  determination  in  the  award,  and  signed  the  same  before  any  such 
agreement  had  taken  place.  The  award,  thus  prepared  arid  signed  by  one 
arbitrator,  was  afterwards  signed  by  another  of  the  arbitrators ;  but  was  nem 
shown  at  all  to  the  third  arbitrator,  until  after  it  had  been  published.  It  is 
true,  that  both  arbitrators,  named  by  the  plaintiff  and  defendant  respectirelr, 
had  declined  to  interfere  on  the  question  at  law,  and  had  given  up  their 
opinion  to  that  of  the  third.  But  there  is  no  principle  of  law,  that  we  are 
aware  of,  which  will  authorize  any  such  delegation  of  the  judicial  authonty 
conferred  upon  the  three  ;  and  it  is  impossible  to  say  that,  if  the  detemnna- 
tion  of  the  legal  arbitrator  had  been  disclosed  to  either  of  the  other  arbitra- 
tors before  the  signature  of  the  award,  some  argument  or  observation  mip*^ 

^  have  been  made  which  would  have  led  to  a  different  conclusion. 
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Independently  of  this  particular  view  of  the  case,  it  appears  from  the  affi- 
davit that  the  costs  of  the  reference,  which  are  left  in  the  discretion  of  the 
arbitrators,  and  which  are  given  by  the  award  to  the  plaintiff,  never  formed 
the  subject  of  any  discussion  or  communication  whatever  between  the  arbi- 
trators. 

Upon  these  grounds  we  feel  ourselves  compelled  to  say,  certainly  with 
considerable  reluctance,  that  the  rule  for  setting  aside  the  award  must  be 
made  absolute. 

Rule  accordingly. 

♦363]  •MARGETTS  v.  COWLEY. 

Where  there  is  no  affidavit  showing  misdirection,  the  court  will  presume  that  the  sheriff 

properly  directed  the  jury. 
SembU,  that  a  rule  nisi  for  a  new  trial,  obtained  on  the  ground  of  a  misdirection  in  a  case 

tried  before  the  sheriJS;  may  be  answered  by  an  affidavit  showing  in  what  manner  the 

case  was  left  to  the  jury. 

Channelly  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  a  verdict,  found  for 
the  pkuntifT  in  an  action  tried  before  the  under-sheriff  of  Warwickshire,  on 
the  grounds  of  misdirection,  and  that  the  verdict  was  against  the  evidence. 

Wildey  Solicitor-General,  now  showed  cause.  This  rule  was  obtained 
upon  an  affidavit,  setting  out  and  verifying  the  under-sheriff's  notes,  whfch 
are  silent  as  to  the  mode  in  which  the  case  was  left  to  the  jury.  A  charge 
of  misdirection  is  not  to  be  supported  by  the  mere  assertion  of  parties.  But 
the  under-sheriff  left  the  case  to  the  jury  upon  the  credit  of  the  witnesses  on 
the  one  side,  and  on  the  other,  as  now  appears  by  affidavit. 

Charmelly  Serjt.,  objected  to  the  reception  of  any  statement  of  what  oc- 
curred at  the  trial,  which  was  not  authenticated  by  the  under-sheriff. 

TiNDAL,  C.  J.  In  the  absence  of  any  affidavit,  showing  that  the  case 
was  improperly  left  to  the  jury,  it  must  be  presumed  that  the  case  was 
properly  left. 

Rule  discharged. 

•364]  *BIGNALL  v.  GALE. 

A  mle  for  setting  aside  an  award  cannot  be  argued  on  the  last  day  of  term.    80,  though 
the  objection  to  the  award  rests  upon  misconduct  of  arbitrators. 

At  the  sittings  at  Westminster,  after  Hilary  term„l839,  this  cause  was 
referred  to  C,  a  bookseller,  and  H.,  a  surveyor,  and  to  A.,  another  surveyor, 
as  umpire,  in  case  the  two  arbitrators  should  not  agree.  The  arbitrators, 
after  twelve  enlargements  of  time,  made  their  award  in  favour  of  the  plaintiff 
for  2736/.,  on  the  8th  of  January,  1841 ;  which  award, 

Wilde,  Solicitor-General,  early  in  this  term,  obtained  a  rule  nisi  to  set 
aside,  upon  the  ground  of  alleged  comiption  on  the  part  of  C. 

On  this  day  Wildey  Solicitor-General,  moved  to  make  his  rule  absolute, 
when  it  was  objected  by 

AtcherUyy  Serjt,  that  an  argument  upon  a  rule  for  setting  aside  an  award 
cannot  be  heard  on  the  last  oay  of  term ;  and  he  referred  to  Tidd's  Prac- 
tice, 498.(a) 

Wildey  Solifntor-General.     It  is  laid  down  that  no  motion  to  set  aside  an 

(a)  6th  ed.,  623,  9th  ed.,  498.  The  only  authority  referred  to  for  this  position  by  Mr 
Tldd,  is  the  rule  of  M.  36  G.  3,  K.  B.,  as  to  which  see  post,  366,  (6) 
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award  can  be  made  on  the  last  day  of  tenn,  JVetUdon  y.  Cro^'Jlja)  but 
A  has  neyer  been  held  that  the  rule  may  not  be  argued  on  that  day.  It  is 
also  an  established  rule  that  matters  of  law  Cannot  be  discussed  on  the  last 
day  of  term ;  (a)  but,  here,  the  objection  to  the  award  involves  no  question 
of  law ;  it  rests  solely  on  the  alleged  misconduct  of  one  of  the  arbitrators. 

*TiNDAii,  C.  J.     This  rule  must  be  enlarged.    In  Waikins  v.   r«<«^' 
PkiUpotts,  M'Cleland  &  Younge,  393,  Hullock,  B.,  says,  "No  >- 
questions  on  awards  (6)  are  heard  in  any  court  in  Westminster  Hall  on  the 
last  day  of  term." 

BosANQUET,  and  Erskine,  JJ.,  concurred. 

Maule,  J.  By  a  rule  of  M.  T.  36  G.  3,  (c)  it  is  ordered  that  no  counsel 
shall  be  heard  on  the  last  day  of  term,  to  show  cause  against  a  rule  to  set 
aside  an  award ;  but  the  cause  shall  be  enlarged  and  made  a  peremptoiy  (or 
the  next  term. 

Rule  enlarged,  (d) 

(a)  H.  38  G.  3,  K.  B.,  Tidd's  Practice,  6th  ed.,  582,  9th  ed.,  498.  That  was  a  decisico 
in  the  Court  of  King's  Bench  subsequent  to  the  above  rule. 

(b)  The  language  of  the  learned  baron  is  general,  but  the  occasion  on  which  it  wu 
used,  was  one  in  which  questions  of  law  were  raised  by  the  objections  to  the  award. 

(c)  This  was  a  rule  of  the  Court  of  King's  Bench.  It  does  not  appear  that  this  coort 
or  the  Court  of  Exchequer,  in  both  of  which  the  rule  against  discussing  matters  of  Jiv 
on  the  last  day  of  term  appears  to  be  less  strictly  observed  than  in  the  Court  of  King^s 
Bench,  considered  it  advisable  to  promulgate  a  similar  rule. 

(d)  The  rule  was  afterwards  discharged.  For  the  argument  and  judgment  upon  the 
enlarged  rule  for  setting  aside  the  award,  see  post,  Bignall  v.  OnU,  which  will  app«r 
amongst  the  cases  of  Easter  term,  1841,  in  this  volume;  and  for  the  argument  apoaa 
motion  to  set  aside  a  judgment  which  had  been  signed  for  the  plaintiii^  see  the  same  case 

in  Hilary  term,  1842.  i 

— ^-     .  I 

•JEPHSON  and  Another  v.  HOWKINS  and  Another.       [•366     I 

In  an  action  upon  a  bond,  the  condition  of  which  was,  for  the  honest  and  faithful  senrice       I 
of  a  banker's  clerk,  three  breaches  were  assigned,  viz., — general  misconduct,  irregnltf 
and  unbusiness-like  conduct,  and  not  faithfully  accounting.    An  arbitrator  to  whom 
the  cause  was  referred  found  specially  that,  on  a  certain  day,  the  clerk  made  an       | 
erroneous  balance  sheet,  failing  to  exhibit,  as  it  should  have  done,  a  surplus  of  \0OL, 
but  that  there  was  no  proof  that  such  sum  came  to  the  hands  of  the  clerk;  and  also       I 
that,  on  another  occasion,  the  clerk  having  received  from  a  customer  213^.,  entered  it       , 
in  the  books  of  the  bank  as  113/«,  exhibiting  on  that  day's  balance-sheet  a  false  and 
unaccoanted-for  surplus  of  100^    Held,  that  these  facts  did  not  show  conclusively  thit       \ 
the  condition  of  the  bond  had  been  broken,  so  as  to  call  upon  the  court  to  iateiiere       , 
with  the  inference  drawn  by  the  arbitrator.  ' 

An  arbitrator  to  whom  a  cause  was  referred,  with  liberty,  if  he  should  think  fit,  to  rffwrt  | 
specially  to  the  court,-  set  out  in  his  award  a  long  statement  of  the  evidence,  l^^  i 
the  court  to  draw  inferences  of  fact:  Held,  that  this  was  not  a  due  exercise  bjtae  | 
arbitrator  of  the  authority  intrusted  to  him.  | 

Debt,  upon  a  bond.  The  condition  upon  oyer  appeared  to  be,  that  if  T. 
Howkins,  one  of  the  defendants,  should  and  would  during  all  such  time  as  lie 
should  continue  and  be  one  of  the  clerks  for  assisting  and  carrying  on  the  busi- 
ness and  affairs  of  a  banking  company,  called  the  Warwick  and  Leamington 
Banking  Company,  well,  faithfully,  and  honestly  serve  the  said  company^ 
all  business  and  transactions  which  he  might  be  employed  in  or  be  requ^te^ 
to  do  and  perform ;  and  also,  when  required  by  the  board  of  directors  of  tw 
said  bank  for  the  time  being  so  to  do,  well,  truly,  and  faithfully  account  WTi 
pay  over,  and  deliver  to  the  public  officer  or  public  officers  for  the  tun* 
bemg  of  the  said  company,  or  any  or  either  of  them,  or  to  such  other  pei*» 
or  persons  as  the  said  board  of  directors  for  the  time  being  should  sppf^f 
all  and  every  such  sum  or  sums  of  money,  bills,  notes,  checks,  secunties» 
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books,  vouchers,  papers,  writings,  matters  or  things  of  or  belonging  to  the 
said  company,  which  should  at  any  time  be  received  by»or  come  to  the 
hands  of  the  said  T.  Howkins  by  virtue  of  his  said  office,  and  not  wilfully 
retain  or  keep  back  the  same,  then  the  same  bond  or  obligation  to  be  void, 
or  else  to  remain  in  full  force  and  nirtue. 

«qg^i  The  defendants  pleaded,  that  the  said  T.  Howkins  did,  during  all 
J  such  time  as  he  continued,  and  was  one  of  the  clerks  for  assisting  in 
carrying  on  the  business  and  affairs  of  the  said  company,  well,  faithfully, 
honesdy,  and  diligently  serve  the  said  company,  &c., — averring  performance 
of  the  condition  according  to  its  terms. 

The  plaintiffs  in  their  replication,  alleging  that  the  said  T.  Howkins  became 
^nd  was  clerk  to  the  said  company  for  a  long  space  of  time,  to  wit,  from  the 
13th  of  May,  1835,  to  the  13th  of  April,  1838,  assigned  for  breaches:— 

First,  that  the  said  T.  Howkins  did  not,  nor  would  whilst  he  was  such 
clerk,  well,  faithfully,  honestly,  and  diligently  serve  the  said  company  in  all 
business  which,  dunng  the  time  aforesaid,  he  was  employed  in  and  requested 
to  do  and  perform ;  but  on  the  contrary  thereof  conducted  himself  so  ill,  and 
in  so  dishonest  and  idle  a  manner,  that  the  services  of  the  said  T.  Howkins, 
during  all  the  time  aforesaid,  became  and  were  of  no  use  or  value  to  the 
said  company. 

Secondly,  that  the  said  T.  Howkins  did  not,  nor  would  during  such  time, 
nor  would  whilst  he  continued  such  clerk  as  aforesaid,  well,  faithfully, 
honestly,  and  diligently  serve  the  said  company  in  all  business  which, 
during  the  time  aforesaid,  he  was  employed  in  and  requested  to  do  and 
perform ;  but  on  the  contrary  thereof,  whilst  he  continued,  and  was  em- 
ployed, as  such  clerk,  he  received  by  virtue  of  his  said  office,  divers  suras 
of  money,  amounting  in  the  whole  to  a  large  sum,  to  wit,  40,000/.,  and 
divers,  to  wit,  1000  bills,  1000  notes,  1000  checks,  1000  securities,  1000 
books,  1000  vouchers,  1000  papers,  and  1000  writings  of  and  belonging 
to  the  said  company ;  and  whilst  such  clerk,  dealt  with,  disposed  of  and 
employed  the  said  moneys,  bills,  notes,  checks,  securities,  books,  vouch- 
•3681  ^^^  papers,  and  writings,  in  an  irregular,  improper,  •unusual,  and 
■■  unbusiness-like  manner,  and  contrary  to  and  out  of  the  usual  course 
and  routine  of  bankers  and  banking  business. 

Thirdly,  that  the  said  T.  Howkins,  after  he  became  and  was  such  clerk 
as  aforesaid,  although  required  by  the  board  of  directors  so  to  do,  did  not, 
nor  would  well,  truly,  and  faithfully  account  for,  pay  over,  and  deliver  to 
the  said  company,  all  and  every  such  sum  and  sums  of  money,  bills,  notes, 
checks,  securities,  books,  vouchers,  papers,  writings,  matters,  and  things  of 
and  belonging  to  the  said  company,  and  which  during  the  time  aforesaid 
were  received  by  and  came  to  his  hands  by  virtue  of  his  said  office ;  but  on 
the  contrary  thereof,  although  he  received  and  there  came  to  his  hands,  by 
virtue  of  his  office,  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  &c.,  and  divers,  to  wit,  1000  bills,  &c.,  [the  like  enumeration 
of  securities  as  contained  in  the  preceding  suggestion  of  a  breach,]  yet  he 
abstracted  and  withheld  from  the  said  company,  and  refused  and  neglected 
to  account  for,  pay  over,  and  deliver  to  them,  the  said  moneys,  bills,  notes, 
checks,  securities,  books,  vouchers,  papers,  and  writings. 

The  plaintiffs  assigned  two  other  breaches  similar  to  the  third ;  in  the 
breach  fourthly  assigned,  the  refusal  or  neglect  to  account  for,  pay  over,  and 
deliver,  being  alleged  to  be  "  to  the  public  officer  or  officers  for  the  time 
being  of  the  said  company,  or  any  of  them ;"  and  in  the  breach  fifthly 
assigned,  *'  to  the  directors  or  any  of  them." 
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The  defendants,  in  their  rejoinder,  traversed  the  breaches  assigned ;  and 
issue  was  joinecLthereon. 

At  the  trial  at  the  Summer  assizes  for  Warwickshire,  in  1839,  a  verdict 
was  by  consent  taken  for  the  plaintiffs,  and  the  damages  nominally  assessed, 
subject  to  the  award  of  a  barrister,  who  was  to  be  at  Uberty  to  direct  for 
whom  qpd  for  what  sum  the  verdict  should  be  finally  *entered,  the  r.Qgq 
arbitrator  to  have  all  the  powers  that  the  court  had,  and  to  be  at  ^ 
liberty,  if  he  should  think  fit,  to  report  specially  to  the  court ;  the  costs  oi 
the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference,  to 
be  in  the  discretion  of  the  arbitrator,  who  was  to  be  at  liber^  to  certify  as 
to  the  costs  of  a  special  juxy. 

On  the  15th  of  November,  1839,  the  arbitrator  made  his  award,  and 
ordered  that  the  verdict  entered  for  the  plaintiffs  should  be  set  aside,  and  a 
verdict  entered  as  thereinafter  specially  directed,  according  to  the  result  of 
the  following  case,  which,  pursuant  to  the  power  to  him  given,  he  tfaerebj 
reported  to  the  court : — 

After  stating  the  nature  of  the  action,  and  setting  forth  the  pleadings, 
and  that  two  transactions  had  been  proved  before  him,  both  of  which  were 
alleged  by  the  plaintiffs  to  be  in  breach  pf  the  condition  of  the  bond,  the 
arbitrator  detailed  the  course  of  business  in  the  bank,  and  proceeded : — 

"  Now  reference  being  had  to  the  above  course  of  business  in  the  bank, 
the  first  transaction  which  I  have  above  mentioned,  was  as  follows : — On 
the  10th  of  October,  1835,  the  cash  was  balanced  by  the  said  T.  Howkins, 
and  a  statement  thereof  (as  above  described)  was  written  by  him  with  his 
own  hand,  showing,  with  a  certain  sum  carried  on  as  cash  in  hand,  a  balance 
of  the  debit  and  credit  side ;  and  on  the  credit  side  of  the  said  account  was 
one  item  of  a  certain  large  sum  remitted  by  the  bank  in  the  course  of  the 
day  to  Messrs.  Ladbroke  and  Co.,  bankers  in  London,  part  of  which  sum 
was  a  certain  bill  of  exchange  for  100/.     I  also  find,  that  the  said  bill  for 
100/.  did  not  form  any  part  of  the  cash  or  bills  in  hand  at  the  commence- 
ment of  the  day,  which  had  been  carried  forward  from  the  preceding  day; 
and  that  it  had  been  received  into,  and  become  part  of  the  assets  of,  the 
bank  on  the  same  day  on  which  it  was  remitted  to  London,  in  the  noanner 
hereinafter  more  fully  *described.     I  also  find  that  the  cash  of  the  day  r#yyQ 
was  not  debited,  as  it  ought  to  have  been,  with  the  said  bill ;  and  there-  '- 
fore,  if  the  accounts  of  the  day  had  been  correctly  stated,  and  the  cash,  bills, 
and  representatives  of  value  had  been  properly  dealt  with,  the  debit  and 
credit  side  of  the  cash  account  of  the  day  ought  not  to  have  balanced,  bat 
a  surplus  unaccounted  for  ought  to  have  been  discovered  of  100/.    I  also 
find,  that  it  was  not  proved  that  the  said  bill  came  into  his,  the  said  T.  Hoto- 
/dns^s,  personal  possession,  and  that  the  entry  in  a  book  containing  accounts 
of  the  gross  amounts  remitted  to  London  on  the  day  aforesaid,  ^'as  in  the 
handwriting  of  another  clerk,  and  not  of  the  said  T.  Howkins.     And  whereas 
I  have  above  stated  that  the  said  bill  for  100/.  became  part  of  the  assets  of 
the  bank  on  the  day  on  which  it  was  remitted  to  London  as  aforesaid ;  by 
which  it  is  to  be  understood,  not  that  it  was  paid  into  the  bank  by  a  cus- 
tomer or  other  person  on  that  day,  but  that,  according  to  the  course  and 
practice  of  the  bank,  it  had  been  previously  received  by  the  bank,  and 
delivered  into  the  custody  of  the  manager,  and  was  by  him  on  that  w 
•.ransferred  to  the  rurming  cash,  and  that  the  cash  not  having  been  <J^^^y» 
a  surplus  of  100/.  ought  to  have  appeared  as  above  mentioned,  but  did 
not ;  and  therefore  I  find  that  the  balance  sheet  of  the  said  day  when  tM 
^aid  bill  was  so  remitted  to  London,  was  not  a  correct  and  true  account  of 
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the  ma/mer  in  which  the  Junds  and  assets  of  the  hank  had  been  dealt  with  on 
that  day. 

And  whereas  the  second  transaction,  reference  being  had  to  the  course  of 
business  in  the  bank  as  above  described,  was  as  follows : — On  the  16th  of 
January,  1836,  there  was  a  deficiency  in  the  cash  of  the  day  amounting  to 
100/.,  but  there  was  no  suppression  by  the  said  T.  Howkins  of  the  fact  of 
such  deficiency,  nor  any  attempt  made  by  him  to  suppress  the  same ;  and 
•3711  ^^'^^  ^^  afterward,  on  or  about  the  21st  of  April,  1838,  the  fol- 
J  lowing  fact  occurred,  which  it  is  contended,  on  the  part  of  the  plain- 
tifls,  shows  that  the  said  T.  Howkins  well  knew  that  it  was  by  his  fraud 
that  the  deficiency  of  the  said  100/.  took  place.  On  or  about  the  21st  of 
April,  1838,  one  Heath  paid  into  his  account  at  the  bank,  into  the  hands  of 
the  said  T.  Howkins,  the  sum  of  213/.,  205/.  the^reof  bemg  a  check,  and 
8i.  in  cash  or  bills :  the  said  T.  Howkins  on  receiving  the  same  entered  the 
same  correctly  in  Heath's  pass-book  to  his  credit,  hitt  in  entering  the  pay^ 
ment  in  the  books  of  the  hanky  he  credited  Heath  with  a  payment  of  1131.  in* 
stead  of2l3l,y  the  effect  of  which  was,  that  on  the  cash  being  balanced  at 
the  close  of  the  business,  there  ought  to  h^ve  appeared,  and  there  did  ap- 

1>ear,  to  be  a  surplus  of  cash  to  the  amotmt  of  100/. ;  and  the  account,  if 
imited  to  its  effect  on  the  transactions  of  that  particular  day,  showed  that 
thereupon  the  bank  was  not  subject  to  any  loss ;  the  account  showing  that 
the  whole  amount  paid  by  Heath  went  into  the  assets  of  the  bank,  though 
the  credit  was  incorrectly  given  to  the  customer  who  paid  it ;  but  a  surplus 
thus  appearing  at  the  time  to  be  unaccounted  for,  the  said  T.  Howkins  re- 
presented and  stated  his  belief,  that  the  surplus  appearing  in  the  accounts 
was  the  result  of  a  discovery  of  the  error  made  on  or  about  the  16thof  Janu- 
ary above  mentioned,  and  that,  taking  the  accounts  of  the  two  days  together, 
the  accounts  were  rectified,  and  that  it  appeared  that  there  was  in  Mw*t  no 
deficiency,  and  no  loss  had  been  sustained  by  the  bank.  And  I  find  that 
this  state  of  the  accounts  continued  until  the  early  part  of  June  follow  mg, 
when  the  true  account  paid  by  Heath  was  discovered,  and  it  was  then  de- 
monstrated that  there  was  no  surplus  of  100/.  to  counterbalance  the  previous 
deficiency  of  100/.  And  I  further  find  that  there  was  no  evidence  of  imy 
•3721  g^^^*^  misconduct  of  the  said  T.  *Howkins  in  the  discharge  of  his  , 
-'  duty  as  cashier  and  clerk  to  the  said  bank." 
The  arbitrator  then  ordered  the  verdict  already  entered  for  the  plaintiffs  to 
be  set  aside ;  and  if,  upon  the  above  facts,  the  court  should  be  of  opiniiin 
that  the  said  two  transactions  above  detailed,  or  either  of  them,  were  or  was 
in  breach  of  the  condition  of  the  bond,  he  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  with  Is,  damages,  for  detaining  the  debt  claimed  to  be  due 
to  the  plaintiffs,  and  with  damages  on  such  of  the  breaches  as  the  court 
should  think  the  said  two  transactions,  or  either  of  them,  did  support,  prove, 
and  maintain ;  that  is  to  say,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  (8  &  9  W.  3,  c.  11,  s.  8,)  if  the  court  should  be  of  opi- 
nion that  both  the  transactions  were  in  breach  of  the  condition,  he  assessed 
the  damages  of  the  plaintiffs  in  respect  of  the  breaches  assigned  at  185/. ; 
but  if  the  court  should  think  one  only  of  the  said  transactions  was  a  breach 
of  the  condition,  then  he  assessed  the  damages  at  the  sum  of  100/. ;  and  he 
directed  a  verdict  to  be  entered  accordingly ;  and,  upon  the  breaches  sug- 
gested, for  the  plaintiffs  or  defendants  upon  such  suggestions  of  breaches, 
as  the  court  should  think  well  proved  or  not  proved.  But  if  the  court 
riiould  be  of  opinion  that  neither  of  the  said  transactions  was  in  breach  of 
the  condition,  then  he  directed  a  verdict  to  be  entered  for  the  defendants ; 
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and  he  also  directed  a  verdict  to  be  entered  for  the  defendants,  if  the  court 
should  be  of  opinion  that  the  facts,  as  above  stated,  were  so  stated  that  the 
court  were  not  enabled  to  draw  any  inference  firom  them,  that  the  condition 
of  the  said  writing  obligatory  had  been  broken ;  or  if  the  court  should  refuse 
or  decline  to  express  an  opinion  thereupon.  And  the  arbitrator  certified  that 
the  cause  was  a  proper  one  to  be  tried  by  a  special  jury,  and  directed  that 
each  party  should  pay  their  own  costs  of  the  •reference,  and  pay  the  r^o^o 
costs  of  the  award  in  equal  moieties.  *■ 

ChanneUy  Serjt.,  {Humfrey  was  with  him,)  for  the  plaintiffs,  contended 
that  they  were  entitled  to  recover  the  full  amount  of  damages  assessed  by 
the  arbitrator  in  respect  of  the  two  transactions  mentioned  in  the  award. 
[TiNDAL,  C.  J.  The  award  sets  out  nothing  but  facts,  which  the  arbitrator 
should  have  decided.]  It  is  provided  by  the  order  of  reference  that  the 
arbitrator  may,  if  he  think  fit,  report  specially  to  the  court.  [Maule,  J. 
The  intention  of  that  provision  was  that  the  parties  should  not  be  concluded 
by  the  opinion  of  the  arbitrator  on  any  point  of  law  he  did  not  wish  to  de- 
cide, but  it  was  not  meant  that  the  facts  should  be  referred  to  the  court  for 
their  opinion.]  The  arbitrator  asks  the  court  to  put  a  construction  upon  the 
condition  of  the  bond  ;  and  the  question  is,  whether  the  facts  detailed  in  the 
award  amount  in  law  to  a  breach  of  such  condition.  The  charge  against 
T.  Howkens,  as  stated  in  the  award  is,  not  that  he  appropriated  die  money 
of  the  bank,  but  that  the  error  or  the  fraud,  whichever  it  was,  could  not  be 
detected  in  consequence  of  his  misconduct.  It  is  submitted  that  the  court 
can  draw  no  other  inference  from  the  fects  stated  than  that  the  breaches 
assigned  by  the  plaintiffs  were  proved. 

TiNDAL,  C.  J.    We  ought  not  to  interfere  in  this  case,  unless  we  see 
<;learly  that  the  arbitrator  has  drawn  an  erroneous  inference  firom  the  fects 
reported  in  the  award.     With  respect  to  the  first  transaction,  it  is  consistent 
with  the  facts  found,  that  the  clerk  never  knew  that  the  100/.  was  paid. 
With  regard  to  the  second  transaction,  the  statement  in  the  award  does  not 
amount  to  more  than  that  he  made  a  mistake  in  entering  113/.  in  the  books 
instead  of  213/. ;  there  is  nothing  firom  *  which  the  conclusion,  can  be  r*^^ 
drawn  that  it  was  a  wilful   mistake.      I  must,  however,  protest   ^ 
,  against  the  court  being  called  upon  to  draw  inferences  from  a  mere  state- 
ment of  evidenqe.     The  impression  produced  on  the  mind  of  an  arbitrator 
•lepends  greatly  upon  the  way  in  which  the  witnesses  give  their  testimony. 
Here,  the  arbitrator  has  not  exercised  the  power  intrusted  to  him  in  the  way 
intended  by  the  parties.     It  was  his  duty  to  draw  the  necessary  inferences 
from  the  facts.     This  is  like  a  special  verdict  on  which  no  question  of  law 
is  raised.     The  verdict  must  be  entered  for  the  defendants. 
The  rest  of  the  court  concurring. — 

Judgment  for  the  defendants. 


RUSSELL  and  Another  v.  BLAKE. 

In  an  action  by  the  payee  against  one  of  the  makers  of  a  joint  and  severe!  pTomissoiJ 
nole,  another  of  the  makers,  since  the  8  &  4  W.  4,  c.42,  s.  26,  is  a  competent  witne» 
for  the  defendant  to  support  a  plea  of  payment. 

Assumpsit,  against  the  defendant  as  the  maker  of  a  promissory  not^ 
bearing  date  the  28th  of  December,  1837,  for  30/.,  payable  to  the  plaintifl- 
on  demand.  Pleas:  first,  that  the  defendant  did  not  make  the  note; 
^condly,  that  the  note  in  the  declaration  mentioned  was  and  is  a  certain 
promissory  note  made  by  the  defendant,  together  with  one  Cowen,  «* 
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Fisher,  and  one  Wilson,  whereby  the  defendant,  Cowen,  Fisher,  and  Wilson, 
jointly  and  severally,  promised  the  plaintiffs  to  pay  on  demand  to  the 
plaintiffs,  or  their  order,  the  said  sum  of  30/.  That  after  making  the  said 
note,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of  this 
suit,  the  defendant,  Cowen,  Fisher,  and  Wilson  paid  to  the  plaintiffs,  and 
•3751  ^®  plaintiflfe  then  accepted  and  received  of  and  *from  the  defendant, 
J  Cowen,  Fisher,  and  Wilson,  respectively,  divers  sums  of  money, 
amounting  in  tlie  whole  to  a  large  sum  of  money,  to  wit,  50/.,  in  full  satis- 
faction and  discharge  of  the  said  promissory  note,  and  of  all  damages, 
causes,  and  rights  of  action  in  respect  thereof.     Verification. 

The  plaintins  jouied  issue  on  the  first  plea,  and  traversed  the  payment  al- 
leged in  the  second  plea.     Issue  thereon. 

At  the  trial,  before  the  under-sheriff  of  Middlesex,  it  appeared  that  the 
note  declared  on  was  a  joint  and  several  promissory  note,  given  to  the  plain- 
tiffs, as  trustees  for  certain  persons  calling  themselves  the  Marylebone  Joint 
Stock  Loan  Society,  by  the  defendant,  Cowen,  and  Fisher,  as  sureties  for 
one  Wilson.  In  order  to  establish  the  second  plea,  the  defendant  proposed 
to  call  Cowen  as  a  witness,  to  prove  that  he,  Cowen,  had  paid  the  note 
previously  to  the  commencement  of  the  action. 

On  the  part  of  the  plaintiffs,  it  was  objected  that  Cowen  was  an  incompetent 
witness,  being  directiy  interested  in  the  result  of  the  suit ;  and  Slegg  v.  PhilKps, 
4  A.  &  E.  852,  (31  E.  C.  L.  R.  203,)  6  N.  &  M.  360,  was  cited.  The  under- 
sheriff,  however,  on  the  authority  of  Faith  v.  MIntyre,  7  Carr.  &  P.  44,  (32  E. 
C.  L.  R.  430,)  admitted  his  evidence ;  and  the  defendant  obtained  a  verdict. 
Wilde,  Solicitor-Greneral,  in  Michaelmas  term  last,  moved  for  a  new  trial, 
on  the  ground  that  Cowen  was  an  incompetent  witness,  inasmuch  as,  in  the 
event  of  a  verdict  being  found  for  the  plaintiffs,  he  would  have  been  liable 
to  contribution ;  Skgg  v.  PkUlips.     A  rule  nisi  having  been  granted. 

Cliannelly  Serjt.,  now  showed  cause.  It  maybe  admitted  that,  according 
•3761  ^  ^^  authorities,  the  witness  *would  not  have  been  competent  pre- 
J  viously  to  3  &  4  W.  4,  c.  42,  s.  26.(a)  It  is  submitted,  however, 
that  by  that  statute  he  is  clearly  made  competent,  the  effect  of  the  act  being 
equi\>alent  to  a  release.  In  WUson  v.  Hirst,  4  B.  &  Ad.  760,  (24  E.  C.  L. 
R.  156,)  1  Nev.  &  Mann.  742,  it  was  held,  that  a  partner  was  rendered  an 
admissible  witness  for  his  copartners  by  mutual  releases  having  been  exe- 
cuted between  them.  Though  mutual  releases  may  be  necessary  in  a  case 
of  gi^neral  partnership,  it  is  sufficient,  where,  as  m  this  case,  the  joint  con- 
tract is  restricted  merely  to  a  particular  instrument,  and  there  is  no  common 
fund,  if  the  witness  has  a  release  from  the  party  by  whom  he  is  called.  It 
is  clear  that  here  a  release  from  the  defendant  would  have  made  the  witness 
competent.  Undoubtedly,  in  Burgess  v.  Cuttill,  1  Moo.  &  R.  315,  6  Carr. 
&  P.  282,  (25  E.  C.  L.  R.  398,)  which  was  an  action  by  the  endorsee 
^nst  the  acceptor  of  a  bill  of  exchange.  Lord  Lyndhurst,  C.  B.,  held, 
ttiat,  notwithstanding  the  statute,  the  drawer  was  not  a  competent  witness  for 

(«)  Which, "  in  order  to  render  the  rejection  of  witnesses  on  the  groundot  interest  less 
frequent,"  enacts,  **  that  if  any  witness  shah  be  objected  to  as  incooipetertt,  on  the  ground 
that  the  verdict  or  judj^ment  in  the  action  in  which  it  shall  be  proposed  to  examine  him, 
▼ould  be  admissible  in  evidence  for  or  against  him,  such  witness  shall  nevertheless  be 
^Umined ;  bat  in  that  case  a  verdict  or  judgment  in  that  action  in  favour  of  the  party  in 
^bose  behsi  f  he  shall  have  been  examined,  shall  not  be  admissible  in  evidence  for  him 
or  any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment  against  the  party  on 
vhose  behalf  he  shall  have  been  examined,  be  admissible  in  evidence  against  him  or 
^y  one  claiming  under  him." 

VOL.  XL.  62  31 


650  Russell  r.  Blake.  H.  T.  1841.  [S76 

the  defendant,  without  a  release.    But  the  contrary  was  decided  by  Pabke,  B., 
in  FaUh  v.  M'bdyre.    In  Baumm  v.  WiUiSy  3  New  Ca.  669,  (32  E.  C.  L.  R 
274,)  4  Scott,  3^,  which  was  an  action  against  the  defendant  to  recoTer 
the  price  of  a  horse  bequeathed  to  him  by  A. ;  it  vas  held  by  this  court  that 
A.'s  executor  and  residu2Lr^  legatee  was  a  ^competent  witness,  since   pgn-r 
the  statute,  for  the  plaintifi,  to  prove  that,  at  the  time  of  A.'s  decease,    ^ 
the  horse  was  the  plaintiff's  property.     So  in  Yeomans  v.  Leghj  2  M.  &  W. 
419,  in  an  action  on  the  case  for  negligence  in  driving  by  the  defendant's 
servant,  it  was  decided,  that  since  the  act  the  servant  was  a  competent  wit- 
ness for  the  defendant  without  a  release,  his  name  being  endorsed  on  the 
record.     Pabke,  B.,  there  says,  ^^  The  effect  of  the  clause  in  the  statute  is 
to  make  the  witness  competent  where  the  only  interest  is  that  the  verdict 
may  be  used  for  or  against  the  witness.     In  this  case  there  is  no  interest, 
except  that  the  verdict  might  be  used  against  him  in  an  action  by  his  master 
to  show  the  amount  of  damages  recovered.     I  am  cleariy  of  opinion,  that 
the  effect  of  the  act  is  to  take  away  the  objection  to  the  admissibility  of  the 
witness  in  cases  of  this  sort,  and  that  its  operation  is  not  restricted  to  cases 
in  which  it  was  before  impossible  to  make  the  witness  competent  by  a  re- 
lease."   And  AiJ)ERSON,  B.,  observes,  "I  have  always  understood  the 
effect  of  the  act  to  be,  to  supersede  the  necessity,  and  save  the  expense,  of 
a  release."    In  Jones  v.  PnUhardj  2  M.  &  W.  199,  which  was  an  action 
for  work  done  to  a  vessel,  against  one  part-owner,  it  was  held  that  another 
part-owner  was  a  competent  witness  for  the  defendant  after  a  release.    In 
Beckett  v.  Wood,  6  New  Ca.  380,  (37  E.  C.  L.  R.  418,)  8  Scott,  713,  in 
an  action  for  wages  brought  by  the  secretary  of  an  intended  joint-stock 
company  against  one  of  the  provisional  committee,  another  member  of  the 
committee  was  held  a  competent  witness  for  the  defendant  after  a  release 
from  the  latter.     Here,  a  release  would  have  made  the  witness  competent; 
and  it  is  submitted  that  the  effect  of  the  statute  is  to  render  him  an  admissible 
witness,  on  his  name  being  endorsed  upon  the  record. 

•  Wilde,  Solicitor-General,  in  support  of  the  rule.     The  decisions  rtyyg 
on  this  important  question  are  very  unsatisfactory,  and  are  difficult  to  ^ 
be  reconciled.     Here,  it  is  admitted  that  but  for  the  statute,  objection  to  the 
witness  would  have  been  good  ;  but  it  is  contended  that  he  is  made  compe- 
tent by  the  act.     The  proposition,  however,  that  the  statute  is  equivalent  to 
a  release,  cannot  be  supported.     It  will  be  important  therefore  to  distinguish 
between  the  cases  which  turn  on  the  effect  of  a  release,  and  those  which 
have  been  decided  upon  the  operation  of  the  statute.     Beckett  v.  fFoorf,  as 
well  as  Wilson  v.  Hirst,  and  Jones  v.  Prichard,  the  authorities  therein  relied 
upon  by  the  court,  were  all  cases  in  which  a  release  had  been  given ;  and, 
consequently,  have  little  or  no  bearing  upon  the  present  argument.    The 
words  of  the  statute  are,  "  if  any  witness  shall  be  objected  to  as  incompetent, 
on  the  ground  that  the  verdict  or  judgment  in  the  action  in  which  it  shall  be  pro* 
posed  to  examine  him,  would  be  admissible  in  evidence  for  or  against  him, 
such  witness  shall  nevertheless  be  examined."    The  act,  therefore,  expressly 
limits  the  right  to  examine  the  witness  to  cases  where  the  verdict  or  judgment 
might  be  used  for  or  against  him  on  any  future  occasion ;  and  it  leaves  all  otfaer 
grounds  of  objection  wholly  untouched.     The  cases  decided  on  the  statute 
are  divisible  into  two  classes :  assumpsit  and  tort.      In   actions  of  bs- 
sumpsit,  questions  may  arise  as  to  the  liability  of  witnesses,  wholly  in- 
dependent of  the  verdict ;  for,  in  order  to  charge  them,  it  may  not  be 
necessary  to  resort  to  the  judgme'ht  at  all.     In  actions  of  tort,  on  the  con- 
trary, the  liability  of  the  witness  depends  upon  the  verdict ;  and,  there&f^ 
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the  principle  of  the  one  set  of  cases  is  not  applicable  to  the  other.  In 
Creevey  v.  BowmaUj  1  Moo.  &  R.  496,  Parke,  B.,  held,  that  a  person  un- 
•'HQl  ^^^  whom  the  defendant  justified  in  an  action  of  trespass  might  be  •ren- 
■'  dered  a  competent  witness  for  the  defendant  by  endorsing  her 
name  on  the  record.  So  in  Pickles  v.  HollingSy  1  Moo.  &  R.  468,  which 
was  an  action  on  the  case  against  the  defendants,  as  owners  of  a  coach, 
for  running  over  a  filly  of  the  plaintiff  through  the  negligent  driving  of  their 
servant,  the  same  learned  judge  decided,  that  the  servant  might  be  called 
as  a  witness  for  the  defendants.  Parke,  B.,  there  says,  "  The  verdict,  it 
is  true,  might  be  given  in  evidence  against  the  witness  to  prove  the  amount 
of  damages,  in  case  an  acdon  be  hereafter  brought  by  the  defendants  against 
him ;  that  is  the  only  ground  of  objection  that  can  be  relied  upon  as  making 
the  witness  incompetent ;  and  as  to  that  objection  it  may  be  removed,  under 
the  late  statute,  by  making  an  endorsement  on  the  record."  Yeomans  v. 
Legh  was  decided  upon  the  same  ground.  A  servant  who  does  a  wrongful 
act  to  a  third  party  does  not  thereby  become  liable  to  his  master,  unless 
damages  for  such  wrongful  act  be  recovered  against  the  latter ;  and  an  action 
against  the  servant  would  be  founded  on  the  damages  sustained  by  the 
wrongful  act,  and  not  on  the  act  itself.  Consequently,  if  the  Uability  of  the 
witness  arising  out  of  the  record  be  removed,  he  is  not  liable  at  all.  [Maule,  J. 
You  say  that  a  witness  is  not  admissible  under  the  statute,  if  an  action  can 
be  sustained  against  him,  without  resorting  to  the  record.  How  could  such 
an  action  be  maintained  ?  [Tindal,  C.  J.  It  is  admitted  on  the  other  side, 
that  if  an  action  could  be  sustained  without  having  recourse  to  the  judgment, 
a  release  would  be  requisite.]     It  is  not  necessary  for  one  partner  to  have  a 

Judgment  recovered  against  him  before  he  can  recover  contribution  firom 
is  co-partner;  for  a  payment  by  him  of  the  debt  is  not  a  voluntary  payment. 
[BosANQUET,  J.  A  party  who  pays  more  than  his  share  of  a  debt  can  recover 
•3801  contribution  from  his  co-contractor ;  but  how  is  he  •Uable  in  a  suit 
-*  against  the  latter,  except  upon  the  judgment?]  He  is  interested  in 
preventing  a  verdict  passing  against  the  defendant,  which  will  give  the  lat- 
ter a  right  of  action  against  him.  [Maule,  J.  It  is  held,  that  where  a  man 
is  obliged  to  pay  a  debt,  but  he  lias  a  remedy  over  against  another,  he  has 
countervailing  interests.]  The  circumstance  that  he  has  a  claim  over,  can- 
not be  set  a^inst  an  immediate  liability  arising  on  a  verdict.  He  undoubt- 
edly has  an  interest  in  not  being  called  upon  to  pay  the  debt  in  the  first  in- 
stance. A  co-surety  may  clearly  enforce  contribution  without  producing  any 
verdict  and  judgment  recovered  ao^ainst  himself.  Without  payment  these 
would  be  insufficient,  and  where  there  has  been  payment  they  are  not  requi- 
site. [BosANQUET,  J.  In  onler  to  make  a  witn^  incompetent  on  the 
ground  of  interest,  some  legal  liability  must  be  incurred  by  the  event  of  the 
suit.  According  to  your  argument  he  is  liable  independently  of  the  event  of  the 
suit.]  With  the  exception  of  Faith  v.  M^Intyrey  in  all  of  the  cases  cited, 
the  liability  of  the  witness  was  founded  on  the  record,  and  that  case  is  op- 
posed to  Burgess  v.  CutMlL  Slegg  v.  Phillips^  which  was  decided  subse- 
quently to  Faith  V.  M^Intyre,  is  a  distinct  authority  for  the  plaintiffs.  It  was 
there  held,  that  one  of  two  makers  of  a  joint  and  several  promissory  note 
>yas  not  a  competent  witness  for  the  other,  to  prove  the  illegality  of  the  con- 
sideration, in  an  action  against  the  latter,  upon  the  note.  Littledale,  J. 
there  says,  "  If  one  maker  of  a  note  can  prove  illegality  on  behalf  of  the 
other,  and  so  defeat  the  action^  the  other  may  also  prove  the  illegality  when 
the  first  is  sued  ;  and  so  the  two  makers  may  get  rid  of  the  liability  alto- 
gether."   So  here,  in  Kke  manner  the  parties  to  this  note  might  by  beinp 
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witnesses  for  each  other,  get  rid  of  their  responsibility.  It  is  true,  that  in 
Slegg  y.  Phillips  no  reference  was  made  to  the  statute ;  but  it  cannot  be 
supposed  that  it  was  overlooked. 

•I'iNDAL,  C.  J.   The  principle  involved  in  this  case  is  of  consider-    r«ooi 
able  importance,  and  the  authorities  upon  the  subject  are  conflicting ;    L 
we  will,  therefore,  take  a  little  time  for  consideration.         Cur,  adv.  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  brought  against  one  of  the  makers  of  a  joint  and  several  promissoiy 
note ;  and  m  order  to  support  a  plea  of  payment,  the  defendant  called  one 
of  the  makers  of  the  note  ;  and  the  question  reserved  at  the  trial  was,  whether 
he  was  an  admissible  witness,  by  virtue  of  the  twenty-sixth  section  of  the 
3  &  4  W.  4,  c.  42.  The  provision  in  that  section  was  made,  as  the  pre- 
amble to  it  states,  "  in  order  to  render  the  rejection  of  witnesses  on  the 
ground  of  interest  less  frequent;'*^  and  for  that  purpose  it  is  enacted,  "  that 
if  any  witness  shall  be  objected  to  as  incompetent,  on  the  ground  that  the 
verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed  to  examine 
him,  would  be  admissible  in  evidence,  for  or  against  him,  such  witness  shall 
nevertheless  be  examined;"  a  provision  being  thereby  made,  **that  the 
verdict  or  judgment  in  that  action,  in  favour  of  the  party  on  whose  behalf 
he  shall  have  been  examined,  shall  not  be  admis^ble  in  evidence  for  him, 
nor  shall  a  verdict  or  judgment  against  the  party,  on  whose  behalf  he  shall 
have  been  examined,  be  admissible  in  evidence  against  him." 

The  question,  therefore,  which  has  been  argued  before  us  in  this  case,  is, 
whether  the  witness  had  an  interest  in  the  event  of  the  suit,  beyond  that 
interest  which  was  grounded  on  the  verdict  or  judgment  being  producible 
in  evidence,  for  or  against  him  in  another  action. 

It  was  admitted  at  the  bar,  that  if  the  statute  were  out  of  the  question,  the 
witness  would  be  incompetent ;  and  it  must  be  allowed  that  the  authorities 
have  so  *decided,  whatever  doubt  might  have  been  entertained  as  to   rvooo 
that  point,  upon  the  ground  of  his  standing  indifferent  between  the   •■ 
parties,  if  the  question  had  been  res  integra.     The  objection,  however,  urged 
against  the  witness  is,  that  he  is  interested  in  the  event  of  the  suit,  inde- 
pendently of  any  consideration  of  the  verdict  or  judgment,  because  he  would 
be  liable  to  contribution  in  case  the  plaintiff  should  succeed  in  the  action. 
But,  in  the  first  place,  if  such  liability  be  not  a  consequence  of  the  plaintiff's 
recovery,  but  altogether  independent  of  it,  it  cannot  be  a  liability  incuned 
by  the  event  of  the  suit.     Now,  if  Blake,  the  present  defendant,  who  is 
one  of  the  joint  makers  of  the  note,  at  any  time  pay  the  amount  due  upon  it 
to  Ae  holder,  he  may  forthwith  sue  the  witness,  who  is  the  other  joint  maker, 
for  contribution,  whether  he  (Blake)  has  been  sued  upon  the  note  or  not; 
and,  again,  if  after  he  is  sued,  he  pay  before  any  judgment  has  been  obtained, 
he  may  equally  compel  the  witness  to  contribute ;  but  such  liability  is  not 
incurred  in  consequence  of  the  event  of  the  suit,  but  arises  from  the  original 
relation  of  the  defendant  and  the  witness  to  each  other,  as  joint  contractors. 
And  still  further,  if  the  plaintiff  obtained  judgment  in  this  action,  the  debt 
upon  the  note  will  become  a  judgment  debt  from  the  defendant  to  the  plain- 
tiff;  and  if  the  defendant  afterwaitls  pay  this  judgment  debt,  he  cannot 
maintain  an  action  for  contribution  against  the  witness  without  resorting  to  the 
judgment,  which  judgment,  by  the  provisions  of  the  statute,  cannot  he 
given  in  evidence  against  the  witness.     And,  although  it  has  been  argued 
Aat  the  defendant  might  in  that  case  maintain  his  action  against  the  witness 
for  contribution,  simply  by  producing  in  evidence  the  note,  and  proving  the 
act  oi  payment ;  yet  such  does  not  appear  to  be  the  case :  for  it  would  in 
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efiect  be,  to  present  to  the  court  a  cause  of  action  which  is  not  foui  ded  in 
•38^1  ^"^'^  ^^^  i^^ty?  *the  right  to  contribution  being  in  truth  founded  on 
-'  a  payment  made  in  satisfaction  of  a  judgment,  not  on  the  payment  of 
a  debt  due  upon  a  promissory  note ;  and  the  defendant  would  have  it  in  his 
power  to  defeat  it,  by  requiring  a  bill  of  particulars  of  the  debt  on  which  the 
payment  was  made ;  and  in  case  of  payment  of  the  note  being  relied  upon 
as  the  foundation  of  the  suit,  by  giving  the  judgment  in  evidence,  which  he 
would  be  entitled  to  do,  under  the  terms  of  the  statute,  when  tiie  verdict 
had  been  against  the  party  on  whose  behalf  he  was  examined.  And,  in- 
deed, with  respect  to  the  costs  of  the  defence  of  the  original  action,  (sup- 
posing that  any  could  be  demanded,)  it  is  clear  that  they  could  not  be  re- 
covered without  producing  the  judgment  itself,  (a) 

ft'yoAi  *Now,  unless  the  liability  incurred  by  the  event  of  the  suit  could 
^  be  enforced  without  resorting  to  the  judgment,  the  witness  is  admis- 
sible under  the  provisions  of  the  statute ;  and  for  the  reason  above  given, 
we  think  that  it  cannot.  The  case  of  Slegg  v.  Phillips^  4  Adol.  &  Ellis, 
852,  (31  E.  C.  L.  R.  203,)  6  Nev.  &  Mann.  360,  which  has  been  much 
relied  on,  turned  upon  the  question,  whether  the  interest  of  the  witness  was 
not  as  great  or  greater  against,  than  in  favour  of,  the  party  by  whom  he  was 
called.  The  statute  upon  which,  as  we  think,  this  case  must  be  decided, 
was  passed  in  August,  1833,  and  although  the  trial  in  Slegg  v.  Phillips  took 
place  at  the  sitting  after  Michaelmas  term,  1834,  the  statute  was  not  at  all 
referred  to,  either  by  the  bar  or  by  the  court  in  the  discussion  of  that  case, 
which  appears  to  have  been  treated  as  it  would  have  been  considered  be- 
fore the  statute. 

For  these  reasons  we  think  that  the  objection  to  the  witness's  admissi- 
bility was  removed  by  the  statute,  and  that  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged,  (b) 

(a)  In  Flight  v.  Hammond  the  plaintiff  declared  upon  a  bill  of  ezehange  for  68/.  16t^ 
drawn  by  one  Twort  apon,  and  accepted  by,  the  defendant,  payable  at  six  months  after 
date,  to  the  order  of  Twort,  and  by  him  endorsed  to  the  plaintiff.  The  defendant  pleaded 
that  the  bill  was  accepted  by  him,  without  consideration,  for  the  accommodation  of 
Twort,  and  that  the  bill  was  drawn  and  delivered  to  the  plaintiff  upon  a  usurious  contract, 
accompanied  by  a  deposit  of  a  lease  by  way  of  equitable  mortgage  (so  as  to  bring  the 
transaction  within  the  exceptive  proviso  in  the  2  &  3  Vict  c  37,  s.  1,  as  to  the  loan  or 
forbearance  of  money  upon  security  of  any  lands,  tenements,  or  hereditaments,  or  any 
estate  or  interest  therein.)  The  replication  denied  the  contract.  At  the  trial  before  Cress- 
well,  J.,  at  Guildhall,  25th  January,  1842,  the  defendant,  upon  whom  the  proof  of  the 
issue  lay,  called  Twort  to  prove  the  contract.  Manning,  Serjt.,  for  the  plaintiff  objected 
to  the  admissibility  of  Twort,  and  cited  Jonet  v.  Brooke,  4  Taunt.  468,  where  it  was  held 
that,  in  an  action  against  the  acceptor  of  a  bill,  accepted  for  the  accommodation  of  the 
drawer,  such  drawer  is  not  a  competent  witness  to  prove  that  the  plaintiff  became  the 
holder  of  the  bill  on  a  usurious  contract,  because  he  does  not  stand  indifferently  liable 
to  the  holder  and  the  acceptor;  for  the  holder  can  recover  against  the  drawer  only  the 
amount  of  the  bill,  whereas  the  acceptor  is  entitled  to  recover  against  the  drawer,  both 
the  amount  of  the  bill,  and  also  all  damages  he  may  have  sustained,  including  the  costs 
of  the  action  against  himself. 

The  learned  judge  held  that  the  incompetency  was  removed  by  8  &  4  W.  4,  c.  42,  ». 
M,  and  admitted  the  witness.  A  note  was  taken  of  the  objection;  but  before  the  close 
of  the  thai,  this  point  became  immaterial,  the  defence  failing  on  another  ground. 

(6)  And  see  Woolway  v.  Bowe,  1  Adol.  &  Ellis,  114,  (28  E.  C.  L.  R.  62,)  3  Nev.  it 
Mann.  849;  King  v.  Baker,  2  Adol.  &,  Ellis.  333,  (29  E.  C.  L.  R.  110,)  4  Nev.  &  Mann. 
J2«,  231 ;  6  Nev  &  Mann.  182,  n.;  PhiUip$  r.  CoU,  10  Adol.  &  Ellis,  106,  (37  E.  C.  L 
«•  ««,)  2  Perry  &  Pavison,  288. 

Sl2 


654  MoRisoN  V.  Salmon.  H.  T.  1841.  [385 


•MORISON  and  Othera  v.  SALMON.  [•SSS 

The  declaration,  afler  stating  that  the  plaintiffs  prepared,  vended,  and  sold,  for  profit,  a 
certain  medicine  called  "Morison's  Universal  Medicine,"  which  they  were  accastomed 
to  sell  in  boxes  wrapped  up  in  paper,  which  had  those  words  printed  thereon,  alleged 
that  the  defendant,  intending  to  injure  the  plaintiffs  in  the  sale  of  their  said  medi- 
cines, deceitfully  and  fraudulently  prepared  medicines  in  imitation  of  tlye  medicines  so 
prepared  by  the  plaintiffs,  and  wrapped  up  the  same  in  paper,  with  the  words  "Mori- 
son's  Universal  Medicine"  printed  thereon,  in  order  to  denote  that  such  medicine  was 
the  genuine  medicine  prepared  and  sold  by  the  plaintiffs ;  and  that  the  defendant,  de- 
ceitfully and  fraudulently,  vended  and  sold,  for  his  own  lucre  and  gain,  the  last-men- 
tioned boxes  of  the  said  articles,  represented  by  him  to  be  medicines  by  the  name  and 
description  of  "  Morison's  Universal  Medicine."  which  had  been  prepared  aod  sold 
bjr  the  plaintiffs ;  whereas,  in  truth,  the  plaintiffs  had  not  been  the  preparers,  ftc 
thereof. 

Held,  on  a  motion  to  arrest  the  judgment,  that  the  declaration  disclosed  a  sufficient  cause 
of  action. 

Case.     The  declaration  stated,  that  the  plaintifis  and  James  Moiison,  da- 
ring the  lifetime  of  the  said  J.  M.,  did,  for  a  long  space  of  time  before,  and 
at  3ie  time  of  the  committing  of  the  grievances  mereinafter  mentioned,  pre- 
pare, vend,  and  sell,  and  continue  to  prepare,  vend,  and  sell ;  and  the  plain- 
tiffs since  the  decease  of  the  said  J.  M.  still  continue  to  prepare,  vend,  and 
sell  for  profit,  divers  large  quantities  of  a  certain  medicine  called  Morison's 
Universal  Medicines ;  which  medicine  the  plaintiffs  and  the  said  J.  M.  du- 
ring the  lifetime  of  the  said  J.  M.  where  then,  and  the  plaintiffs  since  the 
decease  of  the  said  J.  M.  still  were,  used  and  accustomed  to  sell  in  boxes 
respectively  thereon,  that  is  to  sav :  "  Morison's  Universal  Medicine."   And 
that  the  plaintiffs  and  the  said  J.  M.,  during  the  lifetime  of  the  said  J.  M., 
before  and  at  the  time  of  the  committing  of  the  grievances  hereinafter  men- 
tioned, had  gained  and  acquired  great  feme  and  reputation  with  the  public 
on  account  of  the  said  medicine  so  by  them  prepared,  vended,  and  sold,  and 
continued  to  be  prepared,  vended,  and  sold  as  aforesaid ;  whereby  the  plain- 
tiffs and  the  said  J.  M.,  during  the  lifetime  of  the  said  J.  M.,  daily  r»3gg 
'^acquired  and  obtained  great  gain  and  profit  to  the  great  increase  of  *- 
their  riches.    Yet  the  defendant  well  knowing  the  premises,  but  wickedly  and 
wrongfully,  subtly  and  unjustly,  intending  to  injure  the  plaintifis  and  the  said 
J.  M.  during  his  lifetime  in  their  said  sale  of  the  said  medicine,  and  to  deprive 
them  of  the  great  gain  and  profits  which  they  would  otherwise  have  acquired, 
by  preparing,  vending,  and  selling  the  said  medicine  as  aforesaid,  to  wit,  on 
the  1st  of  May,  1839,  and  on  divers  other  days  and  times,  between  that  day, 
and  the  day  of  the  commencement  of  this  suit,  did  wrongfully,  knowingly, 
injuriously,  deceitfully,  and  fraudulently,  a^inst  the  will,  and  without  the 
license  or  consent  of  the  plaintifis  and  the  said  J.  M.,  prepare  and  make,  and 
cause  to  be  prepared  and  made,  divers,  to  wit,  10,000  boxes  of  certain  arti- 
cles, represented  and  termed  by  him  to  be  medicines  in  imitation  of  the  said 
medicines  so  prepared,  vended,  and  sold  by  the  plaintiffs  and  the  said  J.  M. 
as  aforesaid,  and  did  wrap  and  cause  to  be  wrapped  the  said  boxes  of  medicine 
so  prepared  and  made  by  the  defendant,  in  paper  having  the  following,  amongst 
other  words,  printed  thereon :  that  is  to  say,  "  Monson's  UniveraJ  Medi- 
cines," m  order  to  denote  that  such  medicine  was  the  genuine  medicine 
prepared,  vended,  and  sold  by  the  plaintiffs  and  the  said  J.  M.,  and  on  the 
several  days  and  times  aforesaid,  did  knowingly,  wrongfully,  injiiriously, 
deceitfully  and  fraudulently  vend  and  sell  for  his  own  lucre  and  gain,  tb« 
said  last-mentioned  boxes  6f  the  said  articles  represented  and  teraied  by  hjD* 
to  be  medicine  by  the  name  and  description  of  "  Morison's  Universal  Mcdi- 
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cines,"  which  had  been  prepared,  vended,  and  sold  by  the  plaintifis  and  the 
said  J.  M. ;  whereas  in  truth  and  in  fact,  the  plaintiffs  and  the  said  J.  M. 
h  i  never  been  the  preparers,  venders,  or  sellers  thereof,  or  of  any  part 
*3871  ^^^^0^9  ^y  rc^on  of  which  premises,  the  plaintiffs  and  *the  said 
-'  J.  M.  were  fraudulently,  deceitfully,  wrongfully,  and  injuriously 
hindered  and  prevented  by  the  defendant  from  selling,  vending,  and  dispos- 
ing of  divers  large  quantities,  to  wit,  10,000  boxes  of  the  said  medicine, 
which  they  the  plaintiffs  and  the  said  J.  M.  would  otherwise  have  sold, 
vended,  and  disposed  of;  and  the  plaintiffs  and  the  said  J.  M.  were  also 
deprived  of  divers  great  gains  and  profits  which  would  otherwise  have  ac- 
crued to  them  from  the  sale  thereof,  and  were  otherwise  greatiy  injured  in 
the  selling  and  vending  of  their  said  medicine. 
Plea,  not  guilty ;  whereon  issue  was  joined. 

At  the  trial  before  Maule,  J.,  at  the  sittmgs  in  London,  after  Michael- 
mas term,  it  appeared  that  the  defendant  had. formerly  been  an  agent  of  the 
plaintiffs  in  selling  their  medicines.  It  was  proved  by  one  of  the  witnesses 
for  the  plaintiffs,  who  had  been  in  the  habit  of  buymg  Morison's  pills  at 
the  defendant's  shop,  that  on  asking  for  that  article,  he  sold  her  two  boxes 
of  medicine  prepared  by  himself,  wrapped  up  in  paper  marked  "  Morison's 
Universal  Medicine." 

The  learned  judge  left  it  to  the  jury  to  say,  whether  the  defendant  had 
sold  an  article  made  by  himself,  with  a  representation  that  it  was  the  article 
prepared  and  vended  by  the  plaintiffs ;  adding,  that  if  the  defendant  used 
such  marks  as  would  deceive  a  person  paying  ordinary  attention,  so  as  to 
lead  him  to  suppose  that  the  medicines  sold  were  the  plaintiffs',  the  latter 
were  entitled  to  recover. 

The  jury  having  found  for  the  plaintiffs, — damages,  one  ferthing, — the 
learned  judge  certified,  under  the  3  &  4  Vict.  c.  24,  in  order  to  entide  the 
plaintiffs  to  costs. 

Talfmirdy  Seijt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  not  warranted  by  the  e%4dence,  or  to  arrest  the  iudgmcnt  On  the 
•3881  '^**®^  point,  *he  submitted  that  the  declaration  did  not  disclose  a  suf- 
•'  ficient  cause  of  action,  lliere  being  no  patent,  the  defendant  had 
an  undoubted  right  to  manufacture  and  sell  the  articles  which  are  the  sub- 
ject of  complaint.  Although  an  action  will  lie  against  a  party  who  adopts 
the  mark  of  another  for  the  purpose  of  denoting  that  his  goods  are  manufac- 
tured by  the  latter,  and  who  sells  the  goods  so  marked  as  goods  manufac- 
tured by  die  latter ;  Sykes  v.  Sykxs^  3  B.  &  C.  541,  (10  E.  C.  L.  R.  176,) 
5  D.  &  R.  292  ;  yet,  here,  the  declaration  does  not  contain  a  distmct  alle- 
gation, that  the  defendant  represented  that  the  article  sold  by  him,  was 
manufactured  by  the  plaintiffs ;  but  that  he  represented  it  to  be  medicine  in 
imitation  of  the  medicine  prepared  by  the  plaintiffs.  Neither  is  it  averred 
that  any  person  was  deceived  by  his  representation. 
,  InSingkUm  v.  BolUm,  2  Dougl.  293,  the  father  of  die  plaintiff  had,  in 
liis  lifetime,  prepared  and  sold  an  article,  called  "  Dr.  S.'s  Yellow  Oint- 
ment," for  which  he  had  no  patent* ;  after  his  death,  the  plaintiff  continued 
to  sell  the  same  article,  and  tiie  defendant  sold  a  medicine  under  the  same 
name  and  mark ;  it  was  held  that  no  action  could  be  maintained  by  the 
plaintiff  against  the  latter. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  declaration  discloses  a  sufficient 
pound  of  action.  It  commences  by  stating  that  the  plaintiffs  prepared, 
yended,  and  sold  for  profit  a  certain  medicine  called  "  Morison's  Universal 
Medicines,"  which  they  were  accustomed  to  sell  in  boxes  wrapped  up  in 
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paper  with  those  words  printed  thereon ;  and  that  the  defendant,  intended 
to  injure  the  plaintiffs  in  the  sale  of  the  said  medicines,  and  to  deprive  them 
of  their  profits,  deceitfully  and  fraudulently  prepared  and  made  medicines  in 
imitation  of  the  ^medicine  so  prepared  and  made  by  the  plaintifis.  r^oog 
As  there  is  no  patent  for  the  article  in  question,  if  the  allegation  had  •- 
stopped  there,  it  would  not  have  disclosed  a  good  cause  of  action  ;  but  it 
goes  on  to  aver  that  the  defendant  wrapped  up  his  medicines  in  a  paper 
having  "  Morison's  Universal  Medicines"  printed  thereon,  in  order  to  de- 
note that  such  medicines  were  the  genuine  medicines  prepared,  vended,  and 
sold  by  the  plaintifis.  The  declaration  alleges  further,  that  the  defendant 
deceitfiiUy  and  fraudulently  vended  and  sold  for  his  own  lucre  and  gain  the 
said  last-mentioned  boxes  of  the  said  articles,  represented  by  him  to  be  me- 
dicine, by  the  name  and  description  of  "Morison's  Universal  Medicines," 
which  had  been  prepared,  vended,  and  sold  by  the  plaintifis ;  whereas  in 
truth  the  plaintifis  had  never  been  the  preparers,  &c.,  thereof.  This  seems 
to  me  to  be  a  sulBScient  alle^tion  of  a  false  representation  by  the  defendant, 
that  the  medicine  sold  by  him  had  been  prepared  by  the  plaintiffs.  I  also 
think  that  the  verdict  was  warranted  by  Ae  evidence. 

BosANQUET,  J.  I  also  am  of  opinion  that  this  declaration  discloses  a  suf- 
ficient cause  of  action ;  for  it  sufficiently  appears,  not  only  that  the  defend* 
ant  prepared  medicines  m  imitation  of  those  of  the  plaintiffs,  but,  that  hav- 
ing so  prepared  them,  he  sold  them  as  and  for  the  medicines  prepared  by 
the  plaintiffs. 

Erskine,  J.  I  am  of  the  same  opinion.  The  ^ound  of  action  is,  not 
that  the  defendant  prepared  and  sold  medicine  in  unitation  of  ''  Morison's 
Universal  Medicine,"  but  that  he  prepared  and  sold  it  under  a  false  repre- 
sentation that  it  was  the  article  prepared  and  sold  by  the  plaintiffs,  whereby 
the  plaintiffs  were  prevented  from  selling  large  quantities  of  their  medicine. 
ITiat  is  •a  good  cause  of  action,  and  it  is  supported  by  the  evidence  r«-jQn 
at  the  trial.  •-  "^^ 

Maule,  J.  I  also  think  that  this  record  discloses  a  good  cause  of  action. 
Although  the  declaration  is  somewhat  involved,  it  sufficiently  alleges  a  false 
representation  by  the  defendant,  that  the  article  prepared  and  sold  by  him 
under  the  name  of  "  Morison's  Universal  Medicines,"  was  medicine  pre- 
pared by  the  plaintiffs,  and  that  allegation  was  clearly  estabUshed  by  the 
evidence. 

Rule  refused.(a) 

Whatever  may  be  the  issue  raised  on  the  record,  if  a  ease  can  be  suggested  in  vhicb  a 
right,  beyond  the  mere  right  to  recover  damages,  might  come  in  question  at  the  trial, 
the  judge  has  power  to  certify  under  the  3  &  4  Vict  c.  24,  so  as  to  give  the  plaintiff 
costs. 

Where,  in  case  against  the  defendant  for  selling  medicine  under  a  false  representation 
that  it  was  prepared  by  the  plaintiffs,  the  jury  returned  a  verdict  for  the  plaintifls, 
•     damages  one  farthing,  and  the  judge  certified  under  the  3  4c  4  VicU  c  24: 

//f/(/,  that  the  case  was  within  the  act. 

The  master  having  taxed  the  plaintiffs  their  full  costs — 
Talfourdy  Seijt.,  on  a  subsequent  day  in  the  term,  obtained  a  rule,  caUing 
upon  the  plaintiffs  to  show  cause,  why  the  master  should  not  review  his 
taxation,  on  the  ground  that  the  learned  judge  had  no  power  to  certify  at 
the  trial  under  the  3  &  4  Vict.  c.  24,  basmuch  as  no  right  came  or  could 
come  in  question  upon  the  record. 

(a)  Qiitfre,  whether  the  rule,  ex  twrpi  cautA  non  oritur  actio,  would  have  been  applicabi* 
to  this  case. 
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Storks  and  Bompas^  Serjts.,  now  showed  cause.     The  object  of  the  sta- 
tute was  to  discourage  frivolous  suits ;  and  for  that  purpose  the  judge  at  the 
trial  is  invested  with  large  discretionary  powers,  with  which  the  court  will 
not  interfere,  unless  it  clearly  appears  that  the  case  is  not  within  the  act. 
«oQ«  1   SkuMeiDorttrr,  Cocker^  {a\  is  ^decisive  of  the  present  case.  Maule,  J. , 
-»    there  observes,  "  It  is  said  that  the  right  could  not  come  in  question 
on  this  record ;  but  even  supposing  that  were  so,  yet  the  action  may  still 
have  been  brought  to  tiy  a  right,  although  the  defendant  afterwards  did  not 
think  proper  to  contest  such  right.     An  action  may  be  brought  to  try  a 
right,  where  nothing  appears  on  uie  record  to  indicate  such  an  intention." 
The  statute  applies  wherever  a  right,  besides  the  mere  right  to  recover  da- 
mages, may  come  in  question.     Here,  it  is  clear,  that  the  action  was  not 
brought  to  recover  damages,  but  to  contest  the  right  of  the  defendant  to 
injure  the  plaintiffs  by  seflihg  an  imitation  of  their  medicine  as  the  genuine 
article.     Upon  the  record  as  framed,  there  can  be  no  doubt  that  a  right 
might  have  come  in  question ;  and  in  point  of  fact  the  defendant  contended 
at  the  trial,  that  he  had  a  rigid  to  do  that  of  which  the  plaintiffs  complained. 
Tcdfburdj  Serjt.,  in  support  of  the  rule.     It  may  be  conceded,  that  if  the 
case  IS  within  die  statute,  the  court  will  not  interfere  with  the  discretion 
exercised  by  the  judge  at  the  trial ;  and  also,  that  the  issue  raised  on  the 
record  is  not  alone  to  be  regarded.     The  real  question  is,  whether  the  action 
was  or  could  be  brought  for  the  purpose  of  trying  a  right  beyond  the  mere 
right  to  recover  damages.     The  point  is  of  great  importance,  as  the  statute 
vests  a  discretion,  not  only  in  a  judge  at  nisi  prius,  but  also  in  under-sherifis 
on  writs  of  trial,  or  writs  of  inquiry.     [Maule,  J.    Writs  of  trial  are  not  sent 
to  be  tried  before  the  sheriff,  if  there  is  reason  to  think  that  any  difficult 
point  will  arise.]     If  the  question  is  to  depend  on  what  occurs  at  the  trial, 
a  judge  cannot  foresee  what  may  take  place.     If  this  action  is  held  to  be 
within  the  statute,  it  is  difficult  to  conceive  a  case  in  which  a  question  of 
right  may  not  arise.     [Maule,  J.    That  is  the  difficulty.     It  is  clear  that 
*3921  ^^^  ^^  ^'^  ^^^  *^^  trespass  or  of  trespass  on  the  case  in  which  a 
-'  certificate  may  not  be  grantable.]     This  action  was  not  brought  to 
try  a  right,  but  to  try  whether  or  not  tiie  defendant  had  been  guilty  of  a 
wron^ ;  and  it  is  not  to  be  distinguished  from  an  action  for  slandering  a 
man  m  the  way  of  his  trade.     The  wrong  chai^d  did  not  consist  in  manu- 
facturing the  medicine,  but  in  labelling  it  so  as  to  represent  it  to  be  the 
plaintiffs',  whereby  the  latter  were  prevented  from  selling  so  much  as  they 
otherwise  would,  of  their  own  article.     What  is  that  but  complaining  of  a 
personal  wrong  ?     A  party  has  a  right  to  walk  along  the  street,  but  if  he 
be  assaulted  it  cannot  be  said  that  the  right  to  walk  the  street  can  come  in 
question.     Shutikworth  v.  Cocker  is  distinguishable  from  this  case.     That 
was  an  action  for  a  nuisance,  the  complaint  being  as  to  the  mode  in  which 
the  defendant  occupied  his  premises.     There,  a  question  might  have  arisen, 
whether  the  acts  alleged  to  be  a  nuisance  had  not  been  legalized  by  lapse 
of  time.    [Maule,  J.   In  this  case  could  not  the  defendant  have  set  up  as 
a  defence  that  he  had  a  right  to  sell  the  medicines  which  he  sold  ?]     No 
patent  could  authorize  him  to  do  an  act  which  in  its  nature  is  fraudulent 
and  deceitful. 

TiKDAL,  C.  J.  I  am  of  opinion  that  this  /ule  should  be  discharged.  It 
^  been  very  properly  conceded,  in  the  course  of  the  argument,  that  we 
bave  no  right  to  mvestigate  the  facts  which  were  given  in  evidence  at  the 

(«)  Anti.  vol  i.  839,  (89  E.  C.  L.  R  676;)  and  see  MarrioU  v.  StanUy,  Ibid.  868,  (3« 
E.C.L.It683.> 
VOL.  XL,     '  88 
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trial.  All  that  we  have  to  do  is,  to  bquire  whether  the  case  fidls  within 
the  scope  and  object  of  the  act ;  for  if  any  case  can  be  put  which  wouU 
bring  it  within  the  statute,  that  is  sufficient.  The  words  of  the  act  are, 
[here  the  lord  chief  justice  read  the  clause,  (a)]  What,  therefore,  the  jud^ 
13  called  upon  to  do  is,  to  consider  the  object  and  design  of  the  plaintiff  in 
^instituting  the  action ;  and  if  he  is  satisfied  that  the  plaintiff  con-  r^ooo 
ceived  he  had  a  right  which  might  come  in  issue,  the  judge  has  a  ^ 
discretion  vested  in  him  to  grant  a  certificate.  Now  how  can  we  say  that 
a  right  might  not  possibly  come  in  question  m  this  action  ?  Many  modes 
might  be  pointed  out  in  which  it  might.  The  action  is  brought  against  the 
defendant  for  selling  medicines  prepared  by  himself  under  the  same  name 
and  marks  as  those  sold  by  the  plaintiffs,  so  as  to  induce  the  worid  to 
believe  that  they  were  medicines  made  by  the  plaintiff.  How  could  the 
plaintiffs,  when  they  commenced  their  action,  foresee  that  the  defendant 
would  not  set  up  a  right  to  do  so  ?  He  might  have  set  up  a  license,  or  that 
he  had  purchased  the  right  from  the  original  proprietor.  Many  cases  may 
be  conceived  in  which  the  plaintiffs  might  think  that  they  were  bringing  the 
action  to  try  a  right.  If  any  case  may  be  suggested  in  which  the  judge 
mi^t  exercise  his  discretion  under  the  statute,  we  have  no  power  to  inter- 
fere ;  and  I  think  that  this  rule,  which  has  been  obtained  in  order  to  induce 
us  to  review  our  former  decisions,  must  be  discharged. 

BosANQUET,  J.  I  also  am  of  opinion  th^  this  certificate  was  pn^ly 
granted  by  the  learned  judge  at  the  trial.  The  action  may  have  been 
brought  by  the  plaintiffs,  either  to  try  their  right  to  sell  medicmes  prepared 
by  themselves,  and  stamped  with  a  peculiar  label,  without  being  subjected 
to  a  fraudulent  imitation  of  the  articles  so  sold,  on  the  part  of  the  defendant; 
or  it  may  have  been  instituted,  to  tiy  the  right  of  the  latter  to  sell  medicines 
in  boxes  marked  and  stamped  like  those  of  the  plaintiffs ;  and  in  either  of 
these  cases  a  right  would  come  in  question.  The  case  of  ShtUtleworih  t. 
Cocker  approaches  very  closely  to  the  present.  An  action  for  a  nuisance 
may  be  brought  either  to  recover  damages  for  *an  injury  to  an  r*^^ 
acknowledged  right,  or  to  try  whether  the  defendant  had  a  right  to  ^ 
do  the  act  of  which  the  plaintiff  complains.  It  spears  to  me  that  this  is  a 
case,  in  which  a  right  of  the  plaintiffs  or  of  die  defendant  might  have  come 
in  question,  and  that  the  object  of  the  plaintiffs  in  instituting  the  action  my 
have  been  to  try,  either  the  right  of  the  one  or  of  the  other. 

Erskine,  J.  Looking  at  the  record,  we  caimot  say  that  the  action  may 
not  have  been  brought  to  try  the  right  of  the  defendant  to  sell  the  medicine. 
Whether  or  not  it  was  so  brought,  was  a  question  for  the  judge  who  tried 
the  case ;  and  we  cannot  inquire  whether  he  exercised  a  sound  discretioo 
in  granting  the  certificate. 

Maule,  J.  It  appeared  to  me  at  the  trial  that  the  action  toas  reailj 
brought  to  try  a  right.  It,  therefore,  followed,  as  a  fidr  inference,  that  a 
right  migkt  have  come  in  quesdon.  The  right  is  of  a  well  known  descrip- 
tion. It  is  not  a  general  right  to  carry  on  a  particular  trade,  but  a  right  to 
protection  which  a  party  has  who  uses  certain  marks,  and  to  the  use  oi 
which  he  may  have  as  good  a  right  as  though  he  were  a  patentee.  Appl** 
cations  are  fi-equently  made  to  the  court  of  Chancery  to  enjoin  one  manufac- 
turer from  imitating  the  mark  of  another ;  and  in  such  cases  that  court,  hefore 
it  grants  relief,  occasionally  requires  the  party  first  to  establish  his  ri^^  ^ 
law.  (6)    It  may  have  been  that  this  very  action  was  brough*  usdtf  tl^ 

(a)  See  the  clause  ant^,  vol.  i.  p.  834»  (39  E.  C.  L.  IL  676.) 
(6)  Vide  Crawthay  v.  Thompmm,  Michaelmas  term,  post. 
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circumstances.  I  think  that  upon  this  record,  that  is  to  say,  upon  the 
declaration,  a  ri^ht  could  come  in  question ;  but,  even  if  that  were  not  so, 
I  am  &r  from  minking  that  the  judge  would  not  have  power  to  certify. 
Suppose  a  case  can  be  put  of  a  declaration  in  trespass  or  case  (although  I 
*3951  ^^  "^^  think  it  can)  in  which  a  right  could  not  by  ^possibility  come 
^  in  question,  still  if  it  should  appear  to  the  judge  that  the  plaintiff  had 
really  iniended  to  try  a  right,  I  conceive  that  the  former  would  have  power 
to  certify.  If  an  action  be  really  brought  to  try  a  right,  whether  it  is  calcu- 
lated for  that  purpose  or  not,  the  party  is  within  the  letter,  and,  as  it  seems 
to  me,  also  within  the  spirit  of  the  act. 

Rule  discharged,  with  costs. 
— ^ 

STARTUP  and  Another  v.  MACDONALD. 

Where,  npon  a  sale  of  merchandise,  it  was  stipulated  that  the  delivery  should  te  within 
the  last  foQiteen  days  of  March,  the  delivery  stipulated  for  was  construed  by  the  court 
^'httntamU  Erskine,  J.^— to  be  a  delivery  within  the  ordinary  hours  of  business. 

Assumpsit.  The  declaration  stated,  that  on  the  20th  of  October,  1837, 
the  defendant  bargained  for,  and  bought  of  the  plaintiffs,  and  the  plaintiffs 
then  sold  to  the  defendant,  ten  tons  of  merchantable  linseed  oil,  at  the  rate 
and  price  of  31s.  6d.  per  cwt.,  with  usual  allowances,  to  be  free  delivered 
by  the  plaintiffs  to  the  defendant  vrUhin  the  last  fourteen  days  of  March, 
1838,  and  paid  for,  at  the  expiration  of  that  time,  m  cash,  deducting  2^  per 
cent.  discoKint.  Mutual  promises.  Breach:  that  although  the  plamtiffs 
afterwards,  and  within  the  last  fourteen  days  of  March,  183©,  to  wit,  on  the 
31st  day  of  March,  1838,  were  ready  and  willing  and  then  tendered  and 
offered,  to  deliver  to  the  defendant  the  said  ten  tons  of  merchantable  linseed 
oil,  and  then  requested  the  defendant  to  accept  the  same,  and  although 
4ie  price  for  the  said  linseed  oil,  at  the  rate  aforesaid,  amounted  to  a  large 
SQm  of  money,  to  wit,  315/.,  and  although  the  said  time  for  payment  for  the 
said  linseed  oil  has  long  elapsed,  yet  the  defendant  did  not,  nor  would, 
when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  afterwards, 
accept  the  said  linseed  oil  or  any  part  thereof,  of  or  from  the  plaintiffs,  and 
*3961  ^^  ^^^^  although  often  requested  so  to  do,  paid  •them  for  the  same, 
-I  or  any  part  thereof,  but  has  hitherto  wholly  neglected  and  refiised  so 
to  do.  By  reason  whereof  the  plaintiffs  have  lost,  and  been  deprived  of, 
divers  great  gains  and  profits,  which  they  might  and  would  have  derived 
from  the  said  sale  of  the  said  linseed  oil,  and  have  also  suffered  great  losses 
from  the  decreased  value  thereof. 

Pleas :  first,  that  the  said  tender  of,  and  offer  to  deliver,  the  said  linseed 
oil,  and  the  request  to  accept  the  same,  were  made  on  the  last  of  the  said 
fourteen  days,  at  a  late  time  of  that  day,  to  wit,  at  nine  o^clock  in  the  night 
time,  the  same  being,  by  reason  of  such  lateness  thereof,  an  unreasonable 
and  improper  time  in  that  behalf  for  the  said  tender  and  delivery  of  the  said 
oil ;  and  that  the  plaintiffs  were  not,  until  a  late,  and  for  the  delivery  and 
acceptance  of  the  said  oil,  an  unreasonable  and  improper  time  of  the  day,  to 
wit,  at  the  hour  aforesaid,  ready  or  willing  to  deliver  the  said  linseed  oil  to 
the  defendant  modo  et  formd.  Verification.  To  this  plea  the  plaintifis  re- 
plied de  injurid  (a) ;  upon  which  issue  was  joined. 

The  defendant,  in  a  second  plea,  traversed  the  tender,  and,  in  a  third, 
pleaded  non  assumpsit ;  upon  both  of  which  pleas  issue  was  joined. 

At  the  trial,  before  Erskini:,  J.,  at  the  sittmgs  at  Guildhall,  after  Trinity 
(a)  As  to  this  repHcstion  in  assumpsit,  vide  antd,  vol.  i.  p.  720. 
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tenn,  1839,  the  following  sold  note  was  produced  and  proved  by  the 
plaintifis : — 

«  London,  20th  October,  1837. 

"  Sold  for  Messrs.  Startup  and  Philpott,  to  Mr.  A.  Macdonald,  ten  tons 
merchantable  linseed  oil,  at  31;.  6d,  per  cwt. :  usual  allowances :  to  be  free 
delivered  within  the  last  fourteen  days  of  March,  1838,  and  paid  for  at  the 
expiration  of  that  time  in  cash,  deducting  2^  per  cent,  discount. 

*^  James  Nicholl,  Broker, 

"No.  3,  Adam's  Court" 

•The  plaintiiTs  further  showed  that  ten  tons  of  merchantable  lin-  r»397 
seed  oil  sent  by  them  from  their  crushing  mills  near  Maidstone,  ar-  ■- 
rived  at  a  wharf^in  London  at  six  o'clock  in  the  evening  of  Saturday  the 
31st  of  March,  and  that  at  half-past  six  notice  was  given  at  the  defendant's 
warehouse  that  the  oil  was  on  its  way.  The  ten  tons  were  put  up  into  two 
wagons,  the  first  of  which  reached  the  defendant's  warehouse  at  half-past 
eight,  when  the  warehouseman  refused  to  receive  the  oil,  alleging  as  die 
fact  was,  that  the  workmen  were  gone  and  the  warehouse  closed,  for  the 
night.  This  wagon  returned  to  the  wharf,  as  did  also  the  second,  which, 
met  the  first  on  its  way  back.  The  oil  was  tendered  again  on  Monday  the 
2d  of  April,  when  the  defendant  refused  to  receive  it ;  and  it  was  resold  at 
a  loss  of  50/.  On  the  part  of  the  defendant,  it  was  shown  that  oil  ware- 
houses usually  close  at  five,  six,  or  seven  o'clock,  and  that  none  are  kept 
open  so  late  as  half-past  eight.  It  appeared  also,  that  according  to  the 
usage  of  the  trade,  the  oil  was,  upon  such  a  contract,  to  be  delivered,  free 
of  expense,  at  a  place  to  be  indicated  by  the  buyer. 

For  the  defendant  it  was  contended,  that  the  plaintiffs  were  bound  to  de- 
liver the  oil  upon  one  of  the  fourteen  days  mentioned  in  the  sold  note,  at  a 
reasonable  time  of  the  day,  reference  being  had  to  the  usage  of  the  trade  at 
the  place  of  delivery.     It  was  answered  that,  according  to  the  legal  con- 
struction of  the  contract,  the  plaintiffs  had  the  whole  of  the  last  day  for  t^e 
delivery  of  the  oil,  and  that  a  tender  at  any  time  before  twelve  at  night,  oTj 
at  least,  a  tender  made  on  that  day,  early  enough  for  the  delivery  to  be  com- 
pleted before  midnight,  was  sufficient ;  and  Leigh  v.  Paterson^  8  Taunt.  540, 
(4  E.  C.  L.  R.  204,)  2  B.  Moore,  588 ;  post,  399,  was  cited.     The  learned 
judge  told  the  jury  that,  in  his  opinion,  a  tender  made  so  that  the  whole  of 
the  oil  might  have  been  warehoused  before  twelve  at  night,  would  be  sufr 
cient  to  enable  the  plaintiffs  *to  maintain  their  action.     The  jury,  r«39g 
however,  returned  a  verdict  for  the  defendant ;  adding  that  they  \ 
found,  that  the  oil  would  have  been  delivered  before  twelve  at  night  if  the 
warehouse-keeper  had  not  refuse  to  take  it  in ;  but  that  the  tender  had  been 
made  at  an  unreasonable  hour.      Upon  this  finding  the  learned  judge 
directed,  that  a  verdict  should  be  entered  for  the  plaintiffs,  with  501 
damages,  with  leave  to  move  to  enter  a  verdict  for  the  defendant  in  case 
the  court  should  be  of  opinion,  that  the  construction  put  by  his  lordship 
upon  the  contract,  was  erroneous. 

In  the  following  term,  Kelly  obtained  a  rule  nisi  to  enter  a  verdict  for  4c 
defendant  upon  the  first  issue,  (a)  without  prejudice  to  any  application  to 
be  made,  at  the  time  of  showing  cause  by  the  plaintiffs,  for  the  judgment  to 
be  entered  for  them  non  obstante  veredicto  on  Ae  first  issue,— or  for  a  new 
trial. 

Cleasby  now  showed  cause.     The  first  part  of  this  plea  cannot  be  sap- 
ported,  unless  a  direction  by  the  learned  judge  to  the  jury  to  find  their 
(a)  Meaning,  issae  upon  replication  to  fint  pUtu 
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verdict  upon  this  evidence  for  the  plaintiffs  would  have  amounted  to  a  mis- 
direction. There  is  nothing  on  the  &ce  of  the  first  plea  to  show  that  the 
eflfect  of  the  contract  was,  to  hmit  the  plaintiffs  to  any  particular  part  of  the 
day.  The  issue  is  simply, — whether  there  was  a  sufficient  tender  to  satisfy 
the  contract,  as  that  contract  is  set  forth  in  the  declaration.  The  words 
unreasonable  and  improper,  used  in  the  plea,  are  to  be  construed  with  refer- 
ence to  the  general  rule  of  law,  not  to  any  particular  local  custom.  [Tin<!> 
DAL,  C.  J.  The  plaintiffs  have  not  demurred  to  the  plea  on  the  ground  that 
it  could  not  properly  be  pleaded  to  a  declaration  upon  a  contract  which 
gave  the  plaintiffs  the  whole  of  the  day  in  which  to  make  the  delivery.] 
*3991  ^^  question  as  to  any  usage  of  trade  is  raised  by  the  plea,  *the  terms 
^  of  which  must  be  understood  in  a  sense  in  which  they  are  applicable 
to  the  contract  stated  in  the  declaration,  and  not  as  introductory  of  other 
matters.  JTindal,  C.  J.  According  to  your  construction  of  the  contract  the 
plaintiff  might  deliver  one  ton  every  night ;  surely  the  question  whether  the 
time  of  the  tender  was  reasonable  must  depend  upon  the  usage  of  the  trade, 
and  the  circumstances  of  the  particular  case.  A  warehouse-keeper  is  not 
bound  to  keep  his  doors  open,  and  be  in  attendance,  throughout  the  whole 
of  the  night.]  The  plea  amounts  to  nothing  more  than  a  special  traverse  of 
the  tender  stated  in  the  declaration.  In  Scheibel  v.  Fcdrbcdny  1 B.  &  P.  388, 
it  was  said  by  Rooke,  J.,  that  "reasonable  time"  is  a  question  of  law,  not 
of  fact,  (a)  Unless  the  plaintiffs  are  liable  to  be  sued  by  the  defendant  for 
9ot  delivering  the  linseed  oil  within  the  fourteen  days,  they  are  entitled  to 
recover  in  this  action.  [Tindal,  C.  J.  Suppose  the  defendant  had  simply 
taken  issue  upon  the  allegation  of  the  tender,  would  the  affirmative  have 
been  sustained  by  evidence  of  a  tender  made  at  a  time  which  the  jury  found 
to  be  unreasonable  and  improper  ?]     The  second  plea  raises  that  precise 

Juestion ;  and  the  issue  upon  that  plea  is  found  for  the  plaintiffs.  [Erskixe, 
.  The  main  point  is,  whether  the  delivery  might  be  at  any  time  before 
twelve  o'clock,  or  whether  it  ought  to  have  been  before  the  time  at  which 
*4001  ^^^  warehouse  closes.  In  Leigh  v.  Paterson^  {b)  the  contract  was 
J  for  •the  sale  of  a  certain  quantity  of  tallow,  to  be  delivered  in  all 
December^  at  6bs.  per  cwt.  In  that  case  Dallas,  C.  J.,  in  delivering  judg- 
ment, says,  '^  the  defendant  had  a  right  to  deliver  the  tallow  at  any  time 
hefore  twelve  at  mght  on  the  31st  of  December ;  he  had  all  that  month  to 
deliver  it  in,  and  the  plaintiff  was  bound  to  receive  the  tallow  at  any  moment 
until  after  the  31st."  The  plaintiffs  may  have  rendered  themselves  liable 
to  an  action  for  not  delivering  at  a  reasonable  time ;  but  that  is  dehors  the 
contract.(c)  [Tindal,  C.  J.  Suppose  there  was  a  contract  to  deliver  on 
^^numdy  would  it  be  sufficient  to  knock  at  the  door  of  the  seller's  warehouse 
in  the  middle  of  the  night?]  That  might  be  a  good  demand,  if  capable  of 
being  complied  with  on  the  part  of  the  seller.  The  rule  contended  for  on 
the  other  side,  makes  the  liability  to  perform  the  contract  depend  upon  the 

(a)  For  this  were  cited  "  13  Co.  3;  Bract  lib.  2,  fo.  61 ;  Cro.  Car.  14."  In  13  Co. 
Kep.  3,  Lord  Coke  is  speaking  of  the  reasonableness  of  the  amount  of  a  fine.  In  the 
inar^in  it  stands  "Bracton,  1,  2,  fo.  61.  Quam  longum  debet  esse  tempus  non  definitur 
io  jure,  scd  pendet  ex  justiciariorum  discreiione."  But  the  passage  in  Bracton,  as  ob- 
wrved  in  1  B.  &  P.  389,  n.,  relates  only  to  the  length  of  possession  necessary  to  confer 
*  title;  «scd  quam  longa  (possessio)  esse  debeat  non  definitur  a  jure,  sed  ex  justiciaro- 
nim  discretione."  Cro.  Car.  14  relates  only  to  convenient  time  for  bringing  a  prisoner 
mto  coort,  and  taking  him  back  to  prison.    And  see  Com.  Dig.  Temps,  D,  E,  F. 

(*)  And  see  8.  C.  2  B.  Moore,  688. 

(<•)  There  would  in  that  case  appear  to  be  two  simultaneous  contracts  as  to  the  da 
"Very  of  the  oil,  one,  express,  to  deliver  at  some  time  before  the  termination  of  the  four 
t^a  days ;  another,  implied,  to  deliver  at  a  reasonable  hoar. 

8K 
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act  of  the  purchased  only,  in  directing  at  what  place  the  deliveiy  shall  be 
made.  Here  the  contract  would  have  been  performed,  if  the  defendant  had 
named  any  place  near  the  wharf  for  the  deliveiy  of  the  oil,  instead  of  select- 
ing a  distant  warehouse.  [Maule,  J.  The  purchaser  would  be  bound  to 
name  a  reasonable  place  of  delivery.]     The  facts  in  this  case  were  undis- 

I)uted.  There  was  nothing  but  the  contract  for  the  consideration  of  the 
earned  judge. 

Kelly^  in  support  of  the  rule.     The  plea  is  good ;  and  it  was  supported 
by  the  evidence  at  the  trial.     If,  as  contended  on  behalf  of  the  plaintifis,  a 
tender  of  the  oil  at  any  time  before  twelve  o'clock  at  night  on  the  31st  of 
March  would  have  been  sufficient,  it  necessarily  follows  that  the  plaintiffs 
might  have  sent  the  oil  upon  any  •of  the  fourteen  days  at  one  o'clock  r^^Q^ 
in  the  morning.     Every  merchant,  then,  must  keep  persons  at  his   '- 
warehouse  with  lights  during  the  whole  night.     [Maule,  J.    The  purchaser 
might  stipulate  that  the  delivery  should  be  madt;  within  reasonable  hours.] 
Such  a  stipulation  would  be  unusual.     If  the  plaintifis  had  the  w^hole  of  the 
fourteen  days,  were  the  hour  reasonable  or  imreasonable,  why  might  tbej 
not  deliver  goods  on  a  Sunday  ?     [Maule,  J.   That  would  be  the  exercise 
of  a  worldly  calling  on  the  Lord's  day.     My  doubt  is,  whether  the  plaintifis 
should  not  have  stated  in  their  declaration  that  the  oil  was  to  be  delivered 
at  a  reasonable  time.(a)    If  the  declaration  is  to  be  so  construed,  and  the  plea 
is  understood  in  the  same  sense,  the  defendant  would  be  entitled  to  a  verdict.] 
The  defendant  having  proved  the  allegations  of  his  plea  in  their  ordinary 
sense,  he  is  entitled  to  a  verdict  upon  the  issue  taken  upon  those  allegations, 
whether  they  constitute  an  answer  to  the  action  or  not.     Thus  in  Ltianiy  v. 
Mlday,  1  Cro.  &  Jerv.  301,  1  Tyrwh.  217,  it  was  held  that  where  the 
facts,  stated  in  the  declaration  as  the  cause  of  action,  are  proved,  it  is  no 
ground  for  nonsuiting  the  plaintiff*,  that  those  facts  do  not  constitute  a  suffi* 
cient  cause  of  action.     The  oil  was  sold  at  31^.  6d.  per  cwt. ;  and  how 
was  the  defendant  to  weigh  the  oil  afler  his  servants  had  ^ne  home  for  the 
night.     The  question  here  is,  not  whether  a  tender  was  dispensed  with,  but 
whether,  under  all  the  circumstances,  any  legal  tender  was  made,  so  as  to 
meet  the  allegation  in  the  declaration,  that  the  oil  was  tendered.(&) 

TiNDAL,  C.J.  It  appears  to  me  that  the  sale-note  must  have  a  reasonable 
construction,  and  that  a  count  ^founded  upon  that  sale-note  must  r«^ 
have  as  reasonable  a  construction  as  the  contract  itself.  I  am  of  '^ 
opinion,  that  in  a  contract  for  the  sale  of  oil,  the  words  "  to  be  free  deKveied 
within  fourteen  days,"  import  a  delivery  at  a  reasonable  time,  and  in  « 
reasonable  manner.  If  the  position  of  the  parties  had  been  reversed,  and  a 
demand  had  been  made  upon  the  vendors  to  deliver  the  oil  at  an  unreasona- 
ble place,  that  would  have  amounted  to  no  demand  at  all.  Any  person, 
although  not  a  merchant,  on  looking  at  the  contract  or  at  this  declaration, 
would  know  that  it  was  not  contemplated  by  the  parties  that  the  oil  should 
be  delivered  in  the  dead  of  night.  It  appears  to  me,  that,  by  engrafting  this 
term  upon  the  contract,  we  are  not  ofiering  greater  violence  to  the  wrirten 
agreement  between  the  parties  than  was  done  by  Lord  Ellenbobough,  in 
Greaves  v.  Jishlin.{c)    Though  that  case  does  not  go  the  whole  length  of 

{d\  In  this  view  of  the  case  the  omission  of  the  qualification  would  appear  to  entitle 
the  oefendant  to  a  verdict,  upon  the  plea  of  non  assumpsit. 

(6)  That  question  would  arise  upon  the  second  plea  rather  than  upon  the  first 

{c)  3  Campb.  426.  'That  was  an  action  for  not  delivering  oats,  bought  by  the  plaintiff 
■nder  the  following  sale-note : — 

**  Sold  to  John  Greaves  60  quarters  of  oats,  at  45«.  6dL  per  quarter,  out  of  175  quarters. 

"  J.  Stevenson  for  J.  AsWia- 
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supporting  our  present  decision,  it  is  nearly  allied  to  it  in  principle.  I  am 
therefore  of  opinion,  that  the  special  plea  is  made  out,  and  that  it  is  in  terms 
2q>plicable  to  the  declaration,  and  that  the  rule  for  entering  a  verdict  for  the 
defendant  should  be  made  absolute. 

BosANQUET,  J.  I  am  of  the  same  opinion.  A  mercantile  contract  is  to 
receive  a  reasonable  construction.  The  delivery  was  to  be  made  "  within 
*4031  ^^  ^^  fourteen  *davs  of  March,"  in  a  reasonable  manner,  accord- 
-'  ing  to  the  nature  of  the  article  which  forms  the  subject  matter  of  the 
contract.  It  would  be  unreasonable  to  tender  and  deliver  this  oil  at  a  late 
hour  in  the  night.  I  think  that  the  true  meaning  of  the  contract,  as  it  is 
stated  in  the  declaration,  is  that  the  deliverv^  is  to  be  made  in  a  reasonable 
manner,  and  that  the  same  sense  is  to  be  affixed  to  the  terms  of  the  special 
plea.  That  plea  states,  that  the  tender  and  offer  to  deliver  were  made  on 
the  31st  day  of  March,  at  a  late  hour  of  that  day,  to  wit,  at  nine  o'clock  in  the 
night  time,  the  same  being,  by  reason  of  the  lateness  thereof,  an  unreasona- 
ble and  improper  time  for  the  tender  and  delivery  of  the  said  oil.  The  jury 
have  found  that  there  would  have  been  sufficient  time  to  warehouse  the  ou 
before  twelve  o'clock ;  but  they  also  found,  that  nine  o'clock  at  night  was 
an  unreasonable  and  improper  hour  to  deliver  the  oil. 

Maule,  J.  I  also  am  of  opinion,  that  the  verdict  on  the  issue  taken  on 
the  special  plea  must  be  entered  for  the  defendant.  I  think  the  question 
turns  entirely  upon  the  meaning  of  the  language  of  the  declaration.  The 
defendant  says,  by  iiis  plea,  that  the  tender  was  made  at  an  unreasonable 
dme.  That  means,  an  unreasonable  time  for  performing  the  contract  cfe- 
clared  en.  If  the  declaration  means  that  the  oil  might  be  delivered  at  any 
time  within  the  fourteen  days,  whether  the  time  was  proper  or  reasonable 
for  delivering  oil  at  a  warehouse  or  not,  then  the  plea  must  be  understood 
as  alleging  that  the  tender  was  made  at  an  improper  and  inconvenient  time 
for  effecting  a  delivery  before  twelve  o'clock  at  night ;  and,  if  so,  the  plea 
is  disproved.  If,  on  the  other  hand,  the  meaning  of  the  declaroHon  is,  that 
the  oU  should  be  delivered  at  a  reasonable  time,  then  the  plea  is  proved.  I 
do  not  think  that  it  can  be  noticed  that  this  is  a  contract  between  merchants; 
but  I  *think,  that  when  a  contract  set  out  on  the  record  is  silent  as 


*404] 


to  the  time  at  which  it  is  to  be  performed,  the  Court  must  consider 


that  a  reasonable  time  is  intended,  as  in  the  case  of  other  instruments.  If 
the  tender  were  made  at  an  unreasonable  place,  could  not  the  purchaser  re* 
fuse  to  receive  the  goods  there  ?  (a)  The  sale-note  does  not  express  that  the 
oil  is  to  be  delivered  in  casks ;  but,  would  the  purchaser  be  bound  to  receive 
it  if  offered  to  be  delivered  in  bulk^  Whatever  is  the  proper  sense  of  the 
terms  as  they  occur  in  the  declaration,  they  are  to  be  understood  in  the  same 
sense  when  used  in  the  plea. 

Erskike,  J.  I  entirely  concur  with  the  rest  of  the  court,  not  only  in 
thinkmg  that  this  contract  must  receive  a  reasonable  construction,  but  also 
in  thinking  that  it  could  be  satisfied  only  by  a  delivery  within  reasonable 
hours.  Lei^h  v.  Patterson  was  cited  at  the  trial,  to  show  that  the  vendor 
had  tiU  twelve  o'clock  at  night  on  the  last  day  to  make  the  delivery.  That 
case  appeared  to  me  to  distinguish  the  last  day  firom  any  intermediate  day, 
because  inasmuch  as  the  defendant  had  named  a  place  for  the  delivery,  he 

But  even  in  that  case  it  appears  that  Lord  EUenborough  refused  to  receive  evidence, 
tendered  by  the  defendant,  that,  by  the  usage  of  the  trade,  where  goods  are  sold  to  be  de* 
lif  ered  at  a  distant  day,  the  time  it  always  mentioned  in  the  contract,  on  the  ground  that 
it  was  not  competent  to  the  parties  to  vary  the  written  contract  by  parol  evidence;  and 
his  lordship  cited  Meret  v.  Jnsell,  3  Wils.  275. 
(a)  Here,  the  place  of  delivery  was  to  be  appointed  by  the  purchaser:  vide  anie,  897. 
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must  be  taken  to  hare  named  a  place  at  which  the  oil  could  be  ddivered 
down  to  the  last  moment.  But  I  am  now  of  opinion,  that  the  rule  laid 
down  by  the  rest  of  the  court  is  the  more  cotwerdent  one ;  and  I  concur  with 
them  in  thinking  that  the  verdict  upon  the  special  plea  should  be  entered 
for  the  defendant. 

Rule  absolute  accordingly,  (a) 

(a)  The  verdict  being  for  the  plaintiffs  upon  the  pleas  concloding  to  the  country,  they 
brought  error  upon  the  judgment  for  the  defendant,  on  the  verdict  upon  the  special  plea, 
upon  the  ground  of  its  alleged  insufficiency ;  thus  substituting  a  writ  of  error  for  a  m<v 
tion  for  judgment  tion  obitanU  veredicto.  And  see  Plowd.  172;  Co.  LitL  Sll  a;  Shepp. 
Touchsu  136,  378. 


•THOMAS  HARRIS  v.  LETITIA  GOODWYN,  Administratrix,  r,^. 
with  the  will  annexed,  of  CHARLES  SAMUEL  GOODWYN,  ^  ^^ 
deceased. 

In  covenant  by  A.  against  B.  as  administratrix  of  C,  for  breaches  of  covenant  in  an 
indenture  between  A.  and  C,  B.  pleads  that  she  took  out  administration  at  the  request 
of  A.,  and  upon  his  promise  that  he  would  not  charge  or  seek  to  charge  her  as  admi- 
nistratrix or  otherwise,  with  any  breaches  of  the  covenants  contained  in  the  inden- 
ture, and  that  no  assets  have  come  to  her  hands  since  the  taking  out  of  administra- 
tion. The  plaintiff  having  replied,  taking  issue  upon  the  promise  :  Held,  that  the 
affirmative  of  the  issue  was  supported  by  a  verbal  promise,  and  that  the  court  woold 
not,  after  verdict  for  the  defendant,  assume  that  a  promise  under  seal  had  been  proved: 
Held,  also,  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  on  the 
ground  of  the  insufficiency  of  such  parol  promise  to  bar  the  action. 

Covenant.  The  declaration  stated  that  8th  April,- 1826,  by  indenture 
between  William  Newton  and  the  plaintiff,  Newton  demised  to  die  plaintiff 
a  piece  of  garden-ground  and  a  messuage  and  buildings,  habendum  from  25tb 
of  March  preceding,  for  twenty-one  years,  at  the  rent  of  50/.  per  annum, 
payable  quarterly,  with  the  usual  covenants  to  pay  the  rent  and  keep  the 
demised  premises  in  repair ;  that  the  plaintiff  entered  and  became  possessed ; 
that  on  the  10th  of  August,  1826,  by  indenture  between  the  plaintiff  and 
C.  S.  Goodwyn  the  intestate,  the  plaintiff  assigned  the  term  to  C.  S.  Good- 
wyn, subject  to  the  payment  of  the  rent  and  performance  of  the  covenants 
of  the  lease,  with  a  covenant  that  C.  S.  Goodwyn,  his  executors,  &c.,  would 
pay  the  rent  and  keep  the  covenants  of  the  lease.  Breach :  first,  by  non- 
payment of  the  rent  in  the  lifetime,  and  afler  the  death,  of  C.  S.  Goodwyii, 
whereby  the  plaintiff  was  obliged  to  pay  the  same ;  secondly,  by  non-repair, 
before  and  since  the  death  of  C.  S.  Goodwyn ;  thirdly,  by  voluntary  waste 
committed  by  C.  S.  Goodwyn,  and  by  the  defendant  as  administratrix. 

Pleas :  first,  that  the  demised  premises,  on  the  death  of  C.  S.  Goodwm 
were,  and  thence  hitherto  have  been,  and  are,  of  less  value  than  the  value 
of  the  rent  of  50/.,  *that  is  to  say,  of  no  value  whatever ;  and  that  r»  j^ 
the  defendant  never  entered  upon,  or  took  possession  of  the  premises,  '• 
or  any  part  thereof,  or  at  any  time  had  or  received  any  profit,  benefit,  or  ad- 
vantage from  the  premises,  or  any  part  thereof,  and  that  she  has  fully  adnu- 
nistered  all  and  singular  the  goods  and  chattels  which  were  ot  C.  S.  Good- 
wyn at  the  time  of  his  death,  which  have  ever  come  to,  or  been  in,  the 
hands  of  the  defendant  as  administratrix  as  aforesaid,  to  be  administered, 
and  that  she  has  not,  nor  had  she  at  any  time  since  the  death  of  the  said  C. 
S.  Goodwyn,  or  at  the  time  of  the  commencement  of  this  suit,  or  at  any 
time  since  hitherto,  any  goods  or  chattels  which  were  of  the  said  C.  S. 
Goodwyn  at  the  time  of  his  death,  in  her  hands  as  administratrix  to  he 
administered,  applicable  to  or  towards,  or  chargeable  with;  the  payment, 
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satkLiactiony  or  discharge  of,  or  wherewith  she  could  or  ought  to  satisfy  or 
discharge,  the  rent  in  the  declaration  mentioned,  or  any  part  thereof,  or  to 
make  satisfaction  for  the  breaches  of  covenant  in  the  declaration  mentioned, 
or  any  of  them,  or  any  part  thereof.    Verification. 

Secondly,  that  the  said  C.  S.  Goodwyn  died  in  a  state  of  absolute  insol- 
vency, but  left  a  will,  to  wit,  the  will  in  the  declaration  mentioned,  but 
did  not  nominate  or  appoint  any  executor  or  executors  of  his  will,  and  that 
she,  the  dtiendant,  being  the  widow  of  the  said  C.  S.  Goodwin,  did,  by 
reason  and  m  consequence  of  such  insolvency  of  the  said  C.  S.  Goodwyn, 
decline  and  refuse,  until  the  time  thereinafter  mentioned,  to  apply  for, 
or  take  out,  administration  of  the  goods,  chattels,  and  credits  which  were 
of  the  said  C.  S.  Goodwyn  at  the  time  of  his  death,  with  the  last  will  and 
testament  of  the  said  C.  S.  Goodwyn  annexed,  or  otherwise ;  of  all  which 
premises  the  plaintiff  had  notice ;  tiiat  after  such  refusal  of  the  defendant, 
and  after  the  plaintiff  had  notice  thereof,  and  that  the  said  C.  S.  Goodwyn 
*4071  ^^^  ^  ^^^^  *^^  insolvent  circumstances,  and  that  the  defendant,  by 
•'  reason  and  in  consequence  thereof,  had  declined  and  reftised  to  take 
out  such  administration  as  sdbresaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  11th  of  June,  1838,  the  plaintiff  applied  to  the  defendant, 
and  requested  her  to  apply  for,  and  take  out,  administration  of  the  goods, 
chattels,  and  credits  which  were  of  the  said  C.  S.  Goodwyn,  deceased,  at 
the  time  of  his  death,  with  the  said  will  of  the  said  C.  S.  Goodwyn  annexed, 
for  the  purpose  of  enabling,  and  to  enable,  her  to  make  a  formal  and  legal 
re-assignment  of  the  premises  in  the  declaration  mentioned,  with  the  appur- 
tenances, and  of  the  said  indenture  of  the  8th  of  April,  1826,  to  him  the 
plaintiff,  but  not  for  the  purpose  of  charging  her  as  administratrix  of  the 
goods,  chattels,  and  credits  which  were  of  the  said  C.  S.  Goodwyn,  deceased, 
at  the  time  of  his  death,  with  the  will  of  the  said  C.  S.  Goodwyn  annexed, 
or  otherwise,  with  any  breaches  of  the  covenants  contained  therein,  or  in  the 
said  indenture  of  the  10th  of  August,  1826 ;  that  the  defendant,  at  such  re* 
quest  of  the  plaintiff,  and  on  tlie  express  understanding  between  the  plaintiff 
and  her,  and  on  the  express  promise  and  undertaking  of  the  plaintiff,  that 
if  she  applied  for  and  took  out  administration,  &c.,  of  the  goods,  chattels, 
and  credits  which  were  of  the  said  C.  S.  Goodwyn  at  the  time  of  his  death, 
with  the  will  of  the  said  C.  S.  Goodwyn  annexed,  he,  the  plaintiff,  would 
not  charge,  or  seek  to  charge,  her,  as  such  administratrix,  or  otherwise, 
with  any  of  the  breaches  of  the  covenants  contained  in  the  said  indenture 
of  the  oth  of  April,  1826,  or  the  said  indenture  of  the  10th  of  August, 
1826 ;  that  the  defendant,  on  the  faith  of  such  understanding,  undertaking, 
and  promise,  and  for  such  purpose  as  aforesaid,  and  for  no  other  purpose 
whatsoever,  and  not  having,  nor  having  had,  in  her  hands,  power,  custody, 
•iinRl  ^^  possession,  any  goods  or  chattels  which  were  of  the  *said  C.  S. 
-I  Goodwyn  at  the  time  of  his  death,  then  consented  to  apply  for  and 
take  out,  and  afterwards,  to  wit,  on  the  18th  of  July,  1838,  did  apply  for 
and  take  out  administration  of,  and  to,  all  and  singular  die  goods,  &c.,  which 
were  of  the  said  C.  S.  Goodwyn,  deceased,  at  the  time  of  his  death,  with 
the  will  of  the  said  C.  S.  Goodwyn  annexed,  and  being  the  administrntion 
in  the  declaration  mentioned,  and  tliat  she  had  always  since  she  so  lecame 
administratrix  as  aforesaid,  at  the  request  of  the  plaintiff  as  aforesaid,  and  for 
the  purposes  aforesaid,  been  and  still  was  ready  and  willing  to  execute  a 
formal  and  legal  and  proper  re-assignment  of  the  premises  in  the  declaration 
mentioned,  and  of  the  said  indenture  of  the  8th  of  April,  1826,  to  the  plain- 
tiff, whereof  the  plaintiff  before  the  commencement  of  the  suit  had  notice ; 
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and  that  no  goods  or  chattels  which  were  of  the  said  C.  S.  Goodwyn  at  flie 
time  of  his  death  had  come  to  or  been  in  her  hands  to  be  administered  since 
she  so  became  administratrix  as  aforesaid ;  wh^eof  the  plaintiff  had  notice; 
but  that  he,  in  breach  of  the  said  understanding,  and  of  his  said  undertaking 
and  promise,  had  sought,  and  seeks,  bj  this  action,  to  charge  the  defendant, 
as  administratrix  as  aforesaid,  with  the  said  aUeged  breaches  of  covenaDt  in 
the  declaration  mentioned.     Verification. 

The  plaintiff,  in  his  replication,  confessed  the  first  plea,  and  prajed  judg- 
ment of  assets  in  Juturo.  To  the  second  plea  he  replied,  that  he  did  not 
undertake  or  promise,  nor  was  it  understood  by  and  between  the  plaintiff  and 
the  defendant,  that  if  the  defendant  applied  for  and  took  out  administratioo 
of  the  goods,  &c.,  the  plaintiff  would  not  charge,  or  seek  to  charge,  her,  as 
such  administratrix  or  otherwise,  with  any  breaches  of  the  said  covenants 
contained  in  the  said  indenture  of  the  8th  of  April,  1826,  or  the  said  in- 
denture of  the  10th  of  Aupist,  1826 ;  nor  did  the  defendant,  on  the  faith  of 
*such  understanding,  undertake  or  promise,  nuxio  et  forma^ — con-  r«^ 
eluding  to  the  countiy.  *• 

At  die  trial  before  Coltbcan,  J.,  at  the  sittings  at  Westminster,  after 
Trinity  term,  1840,   a  verbal  engagement  entered  into  by  Duncombe,  the 
plaintiff's  attorney,  with  Young,  the  defeinlant's  attorney,  on  the  11th  of 
June,  1838,  to  the  effect  stated  in  the  last  plea,  was  proved  by  Young; 
after  which,  the  plaintiff's  counsel  not  contending  that  such  an  engagement 
had  not  been  entered  into,  sought  to  engraft  upon  it  a  condition,  which,  it 
was  su^^sted,  had  not  been  complied  with  on  the  part  of  the  defendant.    A 
was  further  contended  for  the  plaintiff,  that  the  parol  engagement  entered  into 
by  him,  whether  conditional  or  absolute,  was  no  answer  to  a  liability  created 
by  an  instrument  under  seal ;  and  that,  even  supposing  a  deed  to  be  unneces- 
sary, as  the  arrangement  relied  upon  by  the  defendant  related  to  an  interest 
in  land,  it  required,  imder  the  statute  of  fiauds,  to  be  proved  by  a  memo- 
randum in  writing.     The  learned  judge  left  it  to  the  jury  to  say,  whether 
the  agreement  was  conditional  or  absolute ;  and  directed  them  to  ini  ^ 
verdict  for  the  defendant  on  the  issue  joined  upon  the  replication  to  the  last 
plea,  if  they  were  of  opinion  that  no  condition  had  been  annexed  to  fliep/t)- 
mise,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff.     The  jury  re- 
turned a  verdict  for  the  defendant  upon  the  issue,  and  assessed  the  damages 
on  the  judgment  of  assets  qfwndo  acddemU^  at  281/.  lAs,  6d.  (a) 

•In  Michaelmas  term,  1839,  Bompas^  Serjt.,  obtained  anile  nisi  to  r.^jQ 
enter  a  verdict  for  the  plaintiff  upon  the  issue  jcnned  upon  the  repli-  ^ 
cation,  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  or  for  judgment  for 
the  plaintiff  rum  obsUmte  veredicto.     He  cited  Thompson  v.  Brwwi,  7  Taunt 

(a)  Although  the  venire  f arias  required  the  jury  to  assess  the  damages  upon  the  i^op 
ment  of  ass-ts  qu^irtdo  rrmi/fnW,  that  assessment  would  be  rendered  unnecessary  bj  * 
finding  for  :iie  defendant  npon  an  issue  joined  on  a  plea  in  bar  of  the  whole  ^^^ 
Thus,  where  in  a  joint  action  against  A.  and  B^  A.  suffers  judgment  by  default,  and  o. 
pleads  non  assumpsit,  though  the  vtnire  is,  tarn  ad  triaTtdum  quam  ad  inquirendi^^ 
damages  can  be  assessed  against  A.  if  the  verdict  upon  the  issue  be  found  for  B.  w  iw 
principal  cas».  the  assessment  would  be  made  by  an  express  or  tacit  consent  on  tbejM^ 
of  the  defendant,  given  to  avoid  the  necessity  of  a  writ  of  inquiry  in  case  judgmcBlsboB" 
be  entered  for  the  plaintiff  non  obatoMte  veredicto.  . 

With  respect  to  writs  of  inquiry,  it  may  not  be  improper  to  observe,  that  since  » 
abolition  of  writs  of  attaint,  by  6  G.  4,  c.  60,  s.  60,  a  writ  of  inquiry  may  issue  in  ffl*^/ 
cases  whew  formerly  a  venire  facia*  de  novo  was  required;  the  ground  on  which  a d« 
trial  f.f  the  issue  was  held  to  be  necessary  being,  that  the  parties  were  entitW  ">  "Jr 
writot  attaint,  which  they  could  not  have  had  upon  a  mere  assessment  of  daina^^^°?i. 
a  writ  of  inquiry.  Com.  Dig.  Jttaint  (B  ;)  Kynaston  v.  Mayor  of  Skrewburyy  2  Stra.  lO**' 
9  Nev.  A  Mann  324,  n. 
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656,  (2  R  C.  L.  R.  247,)  1  B.  Moore,  358;  SeUers  v.  Beckford,  8  Taunt. 
31,  (4  JE.  C.  L.  R.  8,)  1  B.  Moore,  460. 

In  Michaelmas  term  last.  Peacock  showed  cause.     It  is  conceded  on  the 
part  of  the  defendant,  that  no  agreement  under  seal  was  proved.     [Coltman, 
J.    A  parol  agreement  will  not  answer  his  purpose.     1 'indai.,  C.  J.   Admit- 
ting that  the  plea  alleges  only  that  there  was  an  agreement,  without  saying 
any  thing  to  bind  the  defendant  to  prove  either  a  parol  agreement,  or  an 
agreement  under  seal,  still  if  the  counsel  for  the  plaintifi*  had  objected,  the 
defendant  could  not  have  obtained  a  verdict  without  showing  an  agreement 
under  seed,]     It  is  submitted  that  according  to  the  true  construction  of  the 
plea,  it  only  sets  up  a  parol  agreement,  which  agreement  was  proved  at  the 
trial.     The  plea  alleges  an  express  agreement  between  the  parties ;  but  it 
contains  nothing  from  which  a  contract  under  seal  can  be  implied ;  and  the 
replication  takes  issue  in  the  terms  of  the  plea.     If  a  deed  were  necessary, 
undoubtedly  this  plea  would  not  be  sufficient  after  verdict ;  as,  according 
*41 11    *^  ^^^  common  understanding  of  the  language  of  the  plea,  it  is  in- 
^    applicable  to  a  contract  under  seal ;  and  this  is  not  like  the  case  of  a 
corporation,  where  after  verdict  it  may  be  presumed,  that  what  was  done  was 
properly  done.     So  an  enrolment,  in  the  case  of  a  conveyance  by  bargain  and 
sale,  and  an  attornment,  in  the  case  of  a  grant  of  a  reversion  or  remainder, 
will,  after  verdict,  be  presumed  to  have  been  proved  at  the  trial,  because 
these  acts  being  incident  to  the  particular  forms  of  conveyance,  and  neces- 
sary to  complete  them,  no  such  bargain  and  sale,  or  grant,  could  have  been 
proved  before  the  jury,  unless  the  enrolment  or  the  attornment  had  been 
shown.     Although  that  is  not  the  case  here,  still  all  that  the  defendant  has 
undertaken  to  prove  is,  that  some  contract  was  entered  into  between  the 
pardes  to  the  eifect  stated  in  the  plea.     [Maule,  J.   The  question  is,  whether 
the  plaintiffcould,  without  a  deed,  effectually  promise  not  to  sue, — whether 
such  a  promise  would  not  be  void  ?]     If  the  plaintiff*  intended  to  raise  the 
point,  that  an  undertaking  not  to  sue  would  be  insufficient  unless  under  seal, 
he  should  have  demurred  to  the  plea ;  instead  of  which  he  has  taken  issue, 
and  has  driven  the  defendant  to  prove  the  truth  of  a  plea  which  she  has  es* 
tablished  in  evidence.     [Bosanquet,  J.   You  contend  that  such  a  contract 
as  the  defendant  has  set  out  in  her  plea,  though  no  answer  to  the  action,  is 
not  an  absolute  nullity.     Tindal,  C.  J.   Suppose  a  release  were  pleaded  to 
an  action  on  a  bond,  would  not  that  import  a  release  under  seal  ?]     In  a  note 
to  Stennel  v.  Hogg,  1  Wms.  Saund.  228  b,  it  is  laid  down,  "that  if  the 
plaintiff*  states  a  defective  title,  or  totally  omits  to  state  any  title  or  cause  of 
action,  a  verdict  will  not  cure  such  defect,  either  by  the  common  law  or  by 
the  statute  of  jeofails ;  for  the  plaintiff*  need  not  prove  more  than  what  is  ex- 
•4121   P'^^^  stated  in  the  declaration,  or  is  necessarily  •implied  from  those 
-'   facts  which  are  stated." (a)    The  same  rule,  it  is  conceived,  will 
apply  to  the  plea  now  before  the  court. 

But  further  it  is  submitted,  that  the  contract  entered  into  between  the 
plaintiff* and  the  defendant,  whether  under  seal  or  by  parol,  would  be  bind- 
Mig  upon  the  plaintiff*,  and  would  disentirie  him  to  sue  the  defendant  upon 
any  of  the  covenants  of  this  lease.  This  is  not  like  the  case  of  a  party 
entering  into  a  covenant  by  deed,  and  then  setting  up  a  parol  erragement 
^y  which  he  is  relieved  from  that  covenant ;  it  is  not  the  case  of  a  cove- 
nantee agreeing  not  to  sue  the  covenantor  upon  his  contract  under  seal. 
Here,  the  subject  of  the  engagement  was,  the  taking  upon  herself  by  the 

(f^)  Citing  2  Doa^l.  658 ;  2  Cowp.  825 ;  2  8a1k.  662 ;  1  Salk.  365 ;  3  Burr.  1788 ;  8  Wils. 
*7C;  I  T.  R.  141,  146;  4  T.  R  472 ;  Gilb.  Hist.  C.  B.  141,  142. 
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defendant  of  the  office  of  admbistratrix,  which  is  not  a  matter  under  seal,  (a) 
The  defendant  has  entered  into  no  covenant ;  and  she  would  have  been 
liable  to  no  action,  but  for  the  very  act  which  ^e  did  at  the  instance  of  the 
plaintiff,  and  upon  his  engagement  not  to  sue  her.  No  authority  has  be«i 
found  applicable  to  this  case ;  but  it  is  evident  that  it  diflers  entirely  from 
those  cases  in  which  it  has  been  held,  that  a  contract  can  be  dissolved  onlj 
by  an  instrument  of  equal  degree  by  which  the  contract  was  created.  (6) 
Here,  it  is  not  contended,  that  the  plaintiff  has  abandoned  his  right  to 
sue  upon  a  covenant.  [Maule,  J.  Suppose  the  plaintiff  had  made  this 
promise  under  seal,  might  not  the  defendant  have  pleaded  it  as  a  release? 
And,  if  so,  is  not  this  a  parol  release  ?]  A  promise  by  deed  not  to  sue  may 
be  ^pleaded  as  a  release ;  but  a  parol  agreement  not  to  sue  does  not  r^j.o 
amount  to  a  release.  •• 

Assuming  the  issue  to  have  been  proved  by  a  parol  agreement,  and  that 
such  pare  1  agreement  would  not  be  sufficient  to  bar  the  action,  the  only 
mode  of  giving  effect  to  the  objection  would  be  bv  entering  judgment  for 
the  plaintiff  non  obstante  veredicto.     But  the  plaintiff  cannot  have  judgment 
rum  obstarUe  veredicto ;  for  he  is  not  entided  to  judgment  upon  a  verdict, 
which  would  entitle  him  to  costs.     The  plea  states,  that  the  defendant  has 
fully  administered.     It  alleges,  that  "  no  goods  or  chattels  which  were  d 
the  said  C.  S.  Goodwyn  at  the  time  of  his  death  had  come  to,  or  been  in 
her  hands  to  be  administered  since  she  became  administratrix."    This 
allegation  is  not  denied  by  the  replication,  so  that  in  feet  the  plaintiff  has 
admitted,  that  no  assets  have  ever  come  to  her  hands.     [Maule,  J.  The 
plea,  in  fact,  is  double ;  or  you  may  say  that  it  is  single,  the  first  part  bong 
irrelevant,  and  affording  no  defence  to  the  action.]     Although  a  plea  be 
double,  yet,  if  it  is  not  demurred  to,  it  will  be  available  to  the  party  plead- 
ing it.     Here,  the  plaintiff  has  upon  the  first  plea  obtained  judgment  of 
assets  quando  acdderint^  and  that  is  all  he  would  fane  really  entided  to  upon 
this  issue,  if  it  had  been  found  for  him ;  whereas,  if  the  court  authorize  the 
plaintiff  to  enter  a  verdict  generally  upon  this  issue,  the  plaintiff  will  enter 
up  judgment  immediately  for  the  debt,  de  bonis  testaioris,  and  for  the  costs, 
de  bonis  testatoriSj  et  si  nony  de  boms  proprOs.    And  not  only  will  the  defend- 
ant be  chargeable  personally  with  the  costs,  but  she  may  be  made  liable  for 
the  debt  as  upon  a  devastavit.     Supposing  the  first  part  of  the  plea  to  be 
bad,  the  plaintiff  should,  in  respect  of  the  allegation  of  mdla  bona  in  the 
latter  part  of  the  plea(c)  *and  with  which  that  plea  concludes,  have  rt^j^ 
prayed  judgment  of  assets  quando  acciderinty  as  well  as  in  his  first  '- 
plea.     The  plaintiff  cannot,  upon  these  pleadings,  be  entitled  to  judgmoit 
against  the  defendant  as  administratrix.     [Maule,  J.,  to  BampaSy  Seijl 

(a)  Suppose  the  defendant  had  been  sued  as  assignee  of  this  lease,  might  she  not  hire 
shown  that  the  lessee  had  without  deed,  (though  by  note  in  writing  to  satisfy  the  statntt 
of  frauds,)  assigned  to  J.  SJ 

(6)  Vide  Rex  v.  Bivgham,  3  Young  &,  Jerv.  10 1 ;  1  Cro.  A  Jeir.  245,  379 ;  1  Tynrb.  ^ 
(r)  The  second  plea  states  that  no  goods  and  chattels,  which  were  of  the  testator,  hid 
come  to,  or  been  in,  the  hands  of  the  defendant  to  be  administered  since  she  becaiae 
administratrix;  but  it  does  not  allege  that  she  had  fully  administered.  It  appears,  how- 
ever, that  an  executor,  &c.,  cannot  plead  riens  en  ut  mains,  without  adding  that  he  has 
fully  administered,  in  any  case  except  to  a  scire  facias  on  a  judgment ;  for  he  may  hare 
committed  a  devastavit  by  a  release,  although  he  never  had  the  goods  io  bis  haa^ 
Trin.  9  Ann.  B.  R.,  Peck  v.'  Peck,  1 1  Vin.  Abr. 342,  Executors  (Z,  a.  6.)  pi.  89.  Io  M.  »<>  ^ 
6,  fo.  22,  pi.  74,  riens  entermaines  was  held  to  be  no  plea ;  but  there  the  allefratioa  *•* 
jnly  **  riens  entermaines  jour  del  breve  purchase,  vel  unquam  postea.**  And  see  13  H.  6.  '** 
\br.  Barre,  pi.  62;  Doctrina  Placitandi,  171 ;  Style's  Rep.  406;  ^iion,  8  Keblf.  76«,  P*- 
W.    See  also,  M.  34  H.  6,  fo.  24,  pi.  42 ;  T.  33  H.  6,  fo.  24,  pi.  1 ;  4  Maan.  A  ByL  «**•■" 
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Do  you  ask  for  judgment  de  bonis  proprUs  ?  Bompas^  Seijt.  I  ask  that  a 
verdict  should  be  entered  for  the  piaintiiT  upon  the  issue.]  If  the  verdict 
were  entered  for  the  piaintiiT,  he  would,  after  judgment  against  the  defendant 
as  administratrix,  and  rwUa  bona  testatoris  returned  by  the  sheriff  to  ^  fieri 
facias  de  bonis  testatoris,  be  entitled  to  suggest  a  devastavit.  [Maule,  J. 
Not  so,  where  a  plea  otplene  adfninistravU  is  confessed  upon  the  record,  {aj] 
Where  an  issue  is  taken  upon  general  or  special  pleas  of  plene  admimstravtt, 
the  plaintiff,  if  the  issue  be  found  against  him,  can  have  judgment  of  assets 
^uitndo  acciderini,  2  Wms.  Saund.  216,  n.  [Maule,  J.  The  second  plea, 
if  established,  is  an  answer  to  the  action,  and  the  plaintiff  can  get  nothing ; 
but  if  the  plea  is  not  established,  should  not  the  plaintiff  have  something 
when  assets  come  in  ?  Tindal,  C.  J.  Suppose  an  insufficient  plea  of  plene 
admimstravit  to  be  pleaded,  is  the  plaintiff  not  to  recover  his  costs  ?  Though 
•41 51   ^^  plaintiff  cannot  have  judgment  of  •assets  quando  acciderint  where 

^  he  takes  issue  upon  a  plea  of  plene  iulndnistravit  which  is  well  pleaded, 
the  same  consequence  does  not  seem  to  follow  where  plene  administravit  is 
ill  pleaded.]  Here,  that  part  of  the  plea  which  aUeges  an  administration  of 
the  efiects  of  the  testator,  is  good,  (6)  and  that  allegation  is  admitted  by  the 
plaintiff  to  be  true.  It  is  the  plaintiff  who  has  thrown  upon  the  defendant  the 
necessity  of  going  to  trial.  •  [Maule,  J.  But  not  of  goin^  to  trial  upon  the 
plene  adimmsiravit.  What  is  to  be  done  upon  the  second  plea,  if  the  plaintiff 
is  not  to  have  judgment  of  assets  quando  acciderint  9]  The  plaintiff  does  not 
ask  for  judgment  of  assets  quando  acciderint  upon  that  plea,  but  for  a  general 
judgment,  qiwd  recuperet,  against  the  defendant  as  administratrix,  (c^  Having 
prayed  that  judgment,  he  cannot  now  ask  the  court  for  a  different  judgment. 
In  this  term,  Talfourd,  Seijt.,  was  heard  on  the  same  side.  This  rule 
was  moved  for  on  the  authority  of  Thompson  v.  Broum,  in  which  case  it  was 
held,  that,  in  covenant  upon  a  charter-par^,  the  charterer  could  not  recover 
freight  accruing  upon  a  voyage  substituted  by  parol  for  the  voyage  mentioned 
in  the  charter-party.  The  principle  of  that  case  is,  however,  inapplicable 
here.  It  is  not  sought  to  vary  the  contract  under  seal.  The  plea  does  not 
contravene  any  one  of  the  stipulations  in  the  deed,  but  sets  up  a  matter 
wholly  collateral  to  the  deed.  It  surely  will  not  be  contended  that  fraud 
practised  by  the  plaintiflT  upon  the  defendant  in  this  transaction,  would  not 
have  affected  his  right  of  action  against  her.  [Maule,  J.  A  parol  promise 
*41f)1   ^^^  ^  ^^^'      founded  *upon  a  good  consideration,  is  valid ;  but  the 

^  question  is,  whether  a  parol  promise  not  to  sue  can  be  pleaded  in 
bar  of  the  action.  It  looks  Uke  an  accord  unexecuted.  Tindal,  C.  J. 
Would  it  not  rather  be  the  ground  of  a  cross-action  ?  {d)  Maule,  J.  Sup- 
pose a  covenantee  were  to  promise  that  if  the  covenantor  would  execute  the 
deed,  he  would  not  enforce  a  particular  covenant  contained  in  the  deed. 
Tindal,  C.  J.  Here,  the  executors  and  administrators  of  the  lessee  are  ex- 
pressly named  in  the  lease,  (e)]  That  supposed  liability  of  the  defendant 
does  not  arise  out  of  any  matter  in  writing  to  which  she  is  a  party.  But 
supposing  the  agreement  between  the  parties  not  to  affect  the  liability  of  the 
defendant  to  be  sued  as  administratrix,  the  issue  taken  is  immatenal,  and 

(a)  Quart,  how  far  the  insufficiency  of  the  second  plea  could  be  aided  by  the  first. 

(6)  8ed  vide  sapri,  41S,  (r). 

(r)  A  plaintiff  who  takes  judgment  of  assets  quando  acriderint  upon  a  plea  of  plene 
admini$travity  and  obtains  a  verdict  upon  a  plea  of  *'non  assumpsit  testator/'  is  entitled 
to  judgment  for  the  costs,  dt  bonu  ttttatorii^  et  $i  fum,  dt  bon%$  proprnt,  Mar$kdU  v.  WUdef-, 
in  Error,  9  B.  &  C.  655,  (17  E.  C.  L.  R.  467.)  4  Mann.  &  Ryl.  607. 

(d)  Vide  Braddiek  v.  T^ow^Mon,  8  East,  344. 

(r)  It  might,  perhaps,  be  urged,  that  exprcsno  fomm  91M,  as  well  as  qum,  tacUi  insutU^ 
mkU  cpiratw. 
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instead  of  judgment  for  the  plsm^tumokstanie  veredicto^  there  ought  to  be 
a  repleader. 

Bampasj  Serjt.,  contrk.  The  plaintifl*  charges  the  defendant  in  this  action 
only  as  the  personal  representative  of  her  late  husband.  In  Kaye  v.  Wag- 
hamj  1  Taunt.  428,  it  was  held,  that  a  bond  made  and  accepted  in  lieu  am! 
in  satisfaction  of  a  covenant  before  it  was  broken,  could  not  be  pleaded  to 
an  action  brought  for  a  breach  of  such  covenant  In  Sellers  v.  JBeckford, 
8  Taunt.  31,  (4  E.  C.  L.  R.  8,)  1  B.  Moore,  460,  it  was  held,  that  leave 
and  license  could  not  be  pleaded  to  a  breach  of  a  bond  conditioned  for  tk 
not  opening  of  a  shop  within  certain  limits.  [Maule,  J.  That  must  hare 
been  a  license  before  breach.  («)]  Every  material  allegation  in  *this  r,  ,,- 
plea  is  traversed  by  the  replication.  [Tindal,  C.  J.  The  plaintiff  ^ 
might  have  denied  that  he  accepted  this  agreement  in  satisfaction.]  This  is 
not  a  plea  in  accord  and  satisfaction  of  the  debt  and  damages,  inasmuch  as, 
by  the  agreement  set  out  in  the  plea,  the  plaintiff  was  to  be  at  liberty  to 
sue  any  other  parties  who  might  be  liable  in  respect  of  the  covenants  of  the 
lease.  [Talfaurdj  Serjt.  That  does  not  appear  on  the  record  ;  and  the  jury 
disbelieved  the  condition  which  the  plaintrflT  sought  to  engraft  upon  the 
agreement.]  As  no  deed  was  produced  at  the  trial,  the  plaintiff  is  entitled 
to  have  the  verdict  entered  for  him  upon  the  issue.  Stermel  v.  Ihgg^  2 
Saund.  226,  ante,  411,  shows  that  the  court  will  intend,  after  verdict,  that 
the  agreement  was  by  deed.  [Tindal,  C.  J.  That  was  in  support  of  a 
verdict.]  It  appears  from  that  case,  that  where  a  jury  has  found  a  verdict, 
every  presumption  will  be  made  to  make  the  finding  eflectual.  [Coltmak,  J. 
Where  a  grant  is  alleged  in  pleading,  and  found  by  the  jury,  it  will  be  pre- 
sumed to  be  by  deed,  because  it  could  not  otherwise  be  a  grant  in  point  of 
law ;  but  the  allegation  of  a  promise  does  not  imply  the  existence  of  a  deed.] 
It  is  submitted  that  a  promise  by  deed  would  be  implied,  if  a  deed  were 
necessary  to  support  the  verdict.  In  HUchins  v.  Stevens^  2  Shower,  244,  >) 
it  was  held,  that  matter  of  substance,  as  an  attornment  before  the  statute  of 
4  &  5  Anne,  c.  16,  s.  9,  might  be  implied,  to  support  a  verdict. 

Tindal,  C.  J.,  (a(\er  stating  the  pleadings  and  the  rule.)  The  only  qties- 
tion  before  the  court  arises  upon  the  second  plea,  to  which  the  plaintiifs  has, 
virtually,  ^replied,  that  no  such  promise  was  made  by  him  as  that  r,^28 
stated  in  the  plea.  This  plea  appears  to  me  to  be  bad  nan  obsUmk  ^ 
veredicto,  llie  plea  does  not  state  a  release  under  seal  of  the  same  Mtow 
as  the  obligation  which  is  under  seal.  Neither  does  the  plea  set  up  an  ac^ 
cord  and  satisfaction.  The  seal  of  the  lessee  affixed  to  the  lease  or  coante^ 
part  binds  him  and  all  those  who  claim  under  him.  It  is  no  answer  to  such 
a  declaration  as  this,  that  the  defendant  has  clothed  herself  with  the  chario 
ter  of  administratrix  upon  the  faith  of  a  representation  made  to  her  that  she 
would  be  exempt  from  the  consequences  of  taking  such  a  step.  If  ^ 
defendant  was  induced  to  take  out  administration  to  her  husband's  effects 
upon  such  a  representation,  that  might  be  a  ground  for  applying  to  Ai5  court 
to  restrain  the  plaintiff  from  bringing  an  action  against  her  in  that  charaft^^^ 
or  for  applying  to  the  ecclesiastical  court  to  recall  the  letters  of  admini**- 
tion.  The  parol  agreement,  pleaded,  not  by  way  of  accord  and  satis6ctK* 
for  the  damages  resulting  from  a  breach  of  the  covenant,  but  in  discharge 

(o)  In  the  marginal  not«»  to  that  case,  in  1  B.  Moore,  460,  it  is  said  that  the  P^  TJ 
held  bad,  on  general  demurrer,  on  the  ground  that  a  license  a/irer  hrtaik  was  bo(  P*^ 
unless  by  deed.  But  the  wordt  of  the  plea  in  that  case  arc,  •*  that  the  <'*^*"^*"V?IJI! 
leave  and  license  of  the  plaintiff,  to  him  for  that  purpose /m  granted,  did  opea  aad  Rn 
a  shop,"  dto.  (the  act  which  constttated  the  breach^ 

(6)  And  see  2  N.  &  M.  36 ;  6  B.  dc  Ad.  27,  (27  E.  C.  L.  R.  24.) 
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of  the  defendant's  liability,  is  no  answer  to  the  deed,  to  which  the  defend- 
ant, virtually,  is  a  paity. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  have  a  verdict 
entered  for  him  on  the  issue  taken  upon  the  plea,  on  the  ground  that  it  must 
be  assumed  that  the  promise  stated  in  the  plea  was  by  deed,  inasmuch  as  a 
promise  of  a  less  fbimal  character  would  be  no  answer  to  the  action.    I  have 
always  understood  the  rule  to  be,  that  after  a  verdict  every  thing  shall  be 
presumed  which  is  necessary  to  make  out  the  allegations  in  the  declaration. 
Thus,  in  the  case  of  a  bargain  and  sale  of  a  reversion,  an  attornment  by  the 
♦4191    ^^^^^  would  be  assumed,  (a)    But  the  defenaant  asks  the  court  to 
-I    go  *a  step  farther,  and  to  substitute  a  different  issue  for  that  which 
(a)  ue.  before  the  4  &  6  Anne,  c.  16,  by  which  (s.  9)  attorament  is,  in  all  cases,  taken 
away.     Even  before  that  statute,  conveyances  operating  under  the  statute  of  uses  had 
their  full  effect  without  attornment     Where,  therefore,  a  reversion  was  conveyed  by 
bargain  and  sale  enrolled,  no  attornment  was  necessary,    Where  the  conveyance  of  a 
reversion  was  by  lease  and  release,  t.  e.  by  a  bargain  and  sale  for  a  year,  followed  by  a 
release  operating  at  common  law  upon  the  possession  acquired  under  the  statute,  an 
attornment  would  appear  to  have  been  equally  unnecessary ;  since  the  bargain  and  sale 
for  a  year  placed  the  bargainee  in  the  same  situation  as  if  he  had  had  a  grant  of  the 
reversion  for  a  year,  to  which  the  tenant  had  attorned ;  the  subsequent  release  operating 
merely  as  a  release  pur  enlarger  Pettate,  and  not  as  a  further  grant  of  the  original  rever- 
sion.    In  Hitchins  v.  Steveru,  2  Shower,  233,  it  is  said  that  in  debt  for  rent  by  the  bcargainet 
of  a  reversion,  the  omitting  to  state  an  attornment  in  the  declaration  is  aided  by  the  ver- 
dict.   But  in  the  report  in  Sir  Thomas  Raymond,  487,  the  title  is  set  out  at  length,  and 
it  is  stated  that  the  plaintiff  declared  as  grantee  of  the  reversion.    It  appears  also  that 
the  reversion  granted  to  the  plaintiff  was  a  reversion  for  years,  which,  of  course,  would 
not  pass  by  bargain  and  sale ;  for  though  a  term  of  years  may  be  crated  by  bargain  and 
sale,  where  the  bargainor  has  the  feehold,  the  chattel  interest  so  created  can  afterwards 
be  travu/erred  only  by  a  common  law  conveyance.    The  discrepancy  between  Shower 
and  Raymond  is  explained  by  the  report  in  Sir  Thomas  Jones,  232,  where  it  appears  that 
the  conveyance  was  really  by  deed  of  bargain  and  sale,  but  that  the  court  holding,  that 
it  could  not  operate  under  the  statute  of  uses,  the  reversion  being  only  a  chattel,  the  ques- 
tion arose  as  to  the  effect  of  the  verdict  in  curing  the  want  of  the  allegation  of  an  attorn- 
ment   The  reason  of  the  rule,  that  upon  a  conveyance  taking  effect  under  the  statute 
of  uses  no  attornment  was  necessary,  (see  Long  v.  Buckridge,  1  Stra.  106,)  seems  to  be 
this,  that  the  statute  of  uses  directs  that  the  estate,  title,  right,  and  possession  of  the  per* 
BODS  seised  to  the  use,  Ac,  shall  be  clearly  deemed  and  adjudged  to  be  in  them  that  have 
such  uses,  dec,  after  such  quality,  manner,  form,  and  condition  as  they  had  before,  in  or 
to  the  use,  dec,  that  was  in  them.    Therefore,  in  the  case  of  a  conveyance  taking  effect 
solely  under  the  statute,  a  usufructuary  or  beneficial  interest  is  created  at  common  law, 
to  the  extent  of  the  whole  estate  intended  to  pass ;  and  that  interest  is  converted  into  a 
legal  estate  by  the  statute.  This  reason,  however,  it  is  true,  appears  to  hold  good  only  with 
respect  to  those  conveyances  which,  as  in  the  case  of  a  bargain  and  sale,  or  covenant  to 
stand  seised,  operate  under  the  statute  per  te,  or,  as  it  is  called,  without  transmutation  of 
possession.    In  the  cause  of  a  conveyance  operating  under  the  statute  with  transmutation 
of  possession,  an  attdinment  would  appear  to  have  been  necessary  before  the  4  dt  6 
Anne ;  as  where  A.  granted  a  reversion  to  B.  to  the  use  of  C,  B.  would  not  be  seised, 
&od  C.  would  have  no  complete  estate  in  the  use  at  common  law,  until  the  tenant  had 
attorned  to  the  grant    There  would  be  therefore  nothing  for  the  statute  to  act  upon ;  and 
it  appears  to  make  no  difference,  whether  the  conveyance  by  transmutation  of  possession 
was  made,  as  above,  to  a  third  person,  or  to  cestui  que  ute  himself.    It  would  seem,  there- 
fore, that  a  conveyance  of  a  reversion  teith  transmutation  of  possession,  though  operat- 
ing under  the  statute  of  uses,  would  have  required  an  aUomment  before  the  statute  of 
Anne. 

With  respect  to  the  profert  of  deeds  operating  under  the  statute  of  uses,  the  rule  may 
pcriiaps  be  thus  laid  down.  In  cases  of  conveyance  by  bargain  and  sale,  the  deed  is 
properly  in  the  custody  of  the  bargainor  until  enrolment,  and  after  enrolment  (which  is 
required  only  where  a  freehold  passes)  it  ov^ght  to  remain  in  court  No  proftrt^  there- 
lore  by  the  bargainee  is  in  any  case  necessary.  In  cases  of  covenants  to  stand  seised, 
^  deed  belongs  to  the  covenantee,  and  ce$tui  que  uee,  unless  he  be  himself  the  cov^ 
i^antee,  is  not  bound  to  bring  it  into  court  With  respect  to  deeds  operating  under  the 
"^^tate,  by  way  of  transmutation  of  possession,  the  distinction  seems  to  be,  between  con- 
veyances to  third  persons  and  conveyances  directly  to  outui  que  ute.  Thus,  where  A. 
grants  to  B.  to  the  use  of  C,  the  transfer  of  the  deed  is  considered,  at  law,  as  reaching 
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the  parties  have  agreed  to  tiy.     I  agree  that  we  ought  to  assume  aD  thar 
was  necessary  to  constitute  a  good  parol  promise ;  such  a  promise,  and  do 
thing  more,  •being  alleged  by  the  plea.     I  think,  therefore,  that  the    r,^ 
first  part  of  this  rule  must  be  discharged,  and  the  last  part  made    *- 
absolute. 

BosANQUET,  J.  The  first  question  in  this  cause  is  whether  the  issue  taken 
upon  the  defendant's  plea,  the  proof  of  which  lies  upon  the  defendant,  was 
proved.  If  it  was  not,  the  plamtiff  is  entitled  to  have  a  verdict  entered  for 
him,  the  objection  having  been  taken  at  the  trial.  What  is  the  true  mean- 
ing of  that  issue  ?  The  issue  is,  whether  the  plaintiff  undertook  and  pro- 
mised, or  whether  it  was  understood  between  *the  plaintiff  and  the  rmAox 
defendant,  that,  if  the  defendant  applied  for  and  took  out  adminis-  ^ 
tration  of  the  goods,  chattels,  and  credits  which  were  of  C.  S.  Goodwyn 
deceased  at  the  time  of  his  death,  with  the  will  of  the  said  C.  S.  Goodw)!! 
annexed,  he,  the  plaintiff,  would  not  charge,  or  seek  to  charge  her,  as  such 
administratrix  or  otherwise,  with  any  breach  of  tlie  said  covenants  contained 
in  the  indenture  of  the  8th  of  April,  1826.  It  is  contended,  on  the  part  of 
the  plaintiff,  that  the  allegation  in  the  plea  which  is  embraced  by  the  issue, 
imports  that  the  plaintiff  covenanted  by  deed.  But  can  this  be  said  to  be 
an  informal  allegation  of  a  contract  by  deed  ?  It  is  said  that,  after  verdict, 
it  must  be  assumed  that  the  promise  set  forth  in  the  plea  was  under  seal,  on 
the  ground  that  a  promise,  without  deed,  would  be  no  answer  to  the  action ; 
but  I  am  not  aware  of  any  case  which  ^es  to  the  extent  of  that  proposition. 
If  the  allegation  merely  imports,  as  I  think  it  does,  a  parol  promise,  the  plea 
was  proved,  and  therefore  the  plaintiff  is  not  entitled  to  have  the  verdict 
entered  for  him. 

With  respect  to  the  second  point, — whether  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto — I  am  of  opinion  that  he  is  so  entitled ;  as 
a  covenant  broken  by  the  testator  could  be  released  only  by  deed,  (a) 

CoLTMAN,  J.  The  first  question  is,  how  the  postea  ought  to  stand— 
whether  I  ought  to  have  directed  the  jury  to  find  a  verdict  for  the  defendant 
The  jury  being  of  opinion  that  the  parol  promise  was  proved,  it  appeared 
to  me  that  I  was  bound  to  direct  them  to  find  their  verdict  for  the  defendant 
There  is  no  little  difficulty  as  to  the  doctrine  of  presumptions  to  be  made 
after  verdict.  Some  of  the  cases  go  to  a  great  length.  In  Spieres  v.  Parktry 
1  T.  R.  141,  BuLLER,  J.,  says,  p.  145,  "  As  to  its  being  intended  after  Te^ 
diet,  nothing  is  to  be  •presumed  but  what  is  expressly  stated  in  the  r,^ 
declaration,  or  what  is  necessarily  implied  from  those  facts  which  are  *■ 
stated.  That  is  the  case  whCTe  a  feoffment  is  pleaded  without  liveiy.(4) 
A  livery  is  always  implied,  because  it  makes  a  necessary  part  of  a  feoflSnent 
I  know  of  no  decision  against  this  rule.  There  is,  indeed,  a  dictum  in  a 
case  which  came  before  Lord  Habdwicke  in  this  court  (c)  which  militates 
against  it.  That  was  an  action  to  recover  an  amerciament  in  an  inferior 
court ;  and  the  declaration  did  not  state  that  the  defendant  was  a  resiant 

no  further  than  B. ;  but  where  A.  grants  to  C.  to  the  use  of  C,  the  property  in  the  deed 
passes  at  once,  at  law  as  weU  as  in  equity,  to  C,  who,  in  pleading  such  deed,  oQgbt  ^ 
bring  it  into  court 

(a)  8ed  vide  ante,  p.  412,  (a). 

{bS  No  verdict  seems  to  be  required  to  supply  what  is  here  treated  as  the  omitmm  of 
an  allegation  of  livery  of  seisin,  such  livery  being  a  necessary  incident  implied  is  tke 
word  feoffavit  See  Co.  Liu.  303  b.  "Livery  tkall  not  bt  pleaded  where  a  mao  vi^ 
a  lease  for  life  or  a  git\  in  tail  or  in  fee,  but  shall  be  intended  to  be  made;**  per  Walp«& 
Rastal.  Rookby,  and  Gawdy,  Serjeants,  ar^tndo  in  Tkroekmgrion  t.  Troty,  Plowd.  !*•  ^ 

(c)  Wicker  v.  Norrii,  Cases  temp.  Hardw.  116 
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There,  the  court  held,  that  residence  must  he  presumed  to  have  heen  proved 
at  the  trial,  otherwise  the  jury  could  not  have  found  that  there  had  been  any 
debt  at  all ;  but  there  was  a  more  solid  ground  for  that  decision  in  the  sub- 
sequent part  of  the  case."  (a)  Some  of  the  cases  mentioned  by  my  brother 
Manmngy  in  a  note  to  1  M.  &  R.  285,  which  are  all  cases  of  declarations, 
certainly  go  further.  I  do  not  know  whether  some  of  them  do  not  go  too 
far.  I  see  nothing  in  this  plea  from  which  it  can  be  inferred  that  the  pro- 
*4231   ™^^  ^'^^  made  by  deed ;  and,  that  being  so,  it  appeal's  to  me  *to 

^  afibrd  no  answer  to  a  declaration  upon  a  contract  under  seal. 
Maule,  J.  I  also  am  of  opinion,  that  the  verdict  is  properly  entered  for 
the  defendant.  The  plaintiff*  says,  that  the  plea  ought  to  be  understood  as 
setting  up  a  contract  by  deed,  oecause  a  promise  by  deed  was  necessary, 
in  order  to  make  the  plea  a  good  answer  to  the  declaration.  I  agree  that 
where  the  plaintiff  does  not  demur,  the  plea  should,  if  it  possibly  can,  be 
understood  in  a  sense  in  which  it  is  an  answer  to  the  action.  (6)  It  is  the 
same  thing  whether  the  plaintiff  traverses  the  plea  or  pleads  over.  I  do  not 
however  find  any  case  in  which  it  has  been  held,  that  you  can  supply  an 
omission  for  the  purpose  of  making  a  plea  a  good  plea.  I  take  the  rule  to 
be,  not  that  you  are  to  supply  by  mtendment  matter  which  is  omitted,  but 
that  you  are  to  understand  that  which  is  alleged  in  a  sense  which  will 
support  the  plea.  In  Dean  v.  James  (c)  it  was  held,  that  an  allegation  in 
pleading  that  the  debt  sued  for  had  been  assigned  by  the  plaintiffs,  did  not 
import  that  the  defendant  had  notice  of  the  assignment.  That  was  not  after 
verdict,  but  after  pleading  over;  which  is,  for  this  purpose,  essentially  the 
same  thing,  for  if  issue  had  been  taken  upon  any  subsequent  pleading,  the 
question  would  have  arisen  after  verdict.  That  circumstance  would,  there- 
fore, make  no  difference,  {d)  But  this  is  a  plea  of  a  parol  promise,  not  to 
sue,  made  after  the  covenant  is  broken ;  which  I  think  would  be  a  bad  plea 
in  any  case. 

Rule  absolute  for  judgment  for  the  plaintiff,  non  obstante  veredicto,  (e) 

(a)  The  point  in  this  subseqaent  part  was,  that  the  day  on  which  the  conrt  was  held 
was  laid  under  a  tcilicet,  and,  therefore,  the  holding  of  the  court  was  not  necessarily  on 
the  S7th  of  October,  the  only  day  mentioned.  But  if  the  words  •*  the  27th,  Ac.,"  follow- 
ing the  tciliret,  were  rejected,  it  would  not  appear  wfun  the  court  was  held,  and  the  objec- 
tion that  the  resiancy  of  the  defendant  (which  was  stated  to  be  until  the  27th,)  and  the 
holding  of  the  court  were  not  alleged  or  shown  to  be  concurrent,  would  stiU  remain; 
therefore,  although  Lord  Hardwicke  is  represented  to  have  said,  "and  that  of  itself  is  a 
full  answer,"  the  case  appears  to  be  carried  no  further  than  it  was  before. 

(6)  Ante,  vol.  i.  731  (a),  (E.  C.  L.  R.  422.) 

(r)  1  Nev.  &  M.  392 ;  and  see  8.  C.  4  B.  &  Ad.  646,  (24  E.  C.  L.  R.  114;)  Pothier, 
Contrai  de  Vente,  partie  vi.,  chap,  iv.,  No.  650—^99,  ant^,  vol.  i.,  p.  972,  (89  E.  C.  L.  R.  780.) 

(d)  But  the  defect  would,  in  the  one  case,  appear  to  be  cured  by  a  verdict  at  common 
law;  in  the  other,  after  a  verdict  6y  the  statutes  of  jeofails. 

(tf)  And  see  Owynm  y.  Davy,  antd,  vol.  i.,  p.  857,  (39  E.  C.  L.  R.  683.) 


•4241  •SAMUEL  DAVY,  and  SARAH  ANN  his  Wife,  and  Others,  to 
GEORGE  MALTWOOD. 

An  affidavit,  verifying  the  due  taking,  in  Russia,  of  the  acknowledgment  of  a  deed  by  a 
married  woman,  made  before  the  British  consul,  was  held  sufficient;  it  having  been 
stated  in  a  notarial  certificate,  made  in  a  former  case,  that  the  laws  of  Russia  do  not 
grant  authority  to  any  magistrate  to  administer  oaths  to  any  person  whatsoever. 

In  October,  1840,  a  special  commission  was  obtained  to  take  the  acknow- 
ledgment of  Sarah  Ann,  the  wife  of  Samuel  Davy,  then  and  still  residing  at 
TOL.  XL.  85  8  L 
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St.  Petersbargy  in  Russia^  of  a  deed  executed  by  her  on  the  conreyance  of 
a  copyhold,  parcel  of  the  manor  of  Lambeth,  to  which  she  was  entitled  with 
her  two  sisters,  in  coparcenary.  The  acknowledgment  being  taken,  and 
the  common  certificate  of  acknowledgment,  (a)  and  an  affidavit  of  the  due 
taking,  being  returned,  those  documents  were  brought  for  enrolment,  pur- 
suant to  the  3  &  4  W.  4,  c.  74,  s.  85 ;  but  the  officer  appointed  by  the  court, 
refused  to  file  them  without  the  order  of  the  court,  on  the  ground  that  the 
affidavit  of  the  due  taking  of  the  acknowledgment  appeared  to  be  sworn 
before  the  British  consul  at  St.  Petersbui^g,  and  that  a  consul  did  not  come 
within  the  description  of  "  a  person  duly  authorized  to  take  affidavits  in  the 
court  of  Common  Pleas,"  or  "  a  magistrate." 

On  a  tbrmer  day  in  this  term,  Talfaurdy  Serjt.,  moved  that  the  certificate 
might  be  enrolled.  The  rules  made  in  Hilary  term,  1834,  are  silent  as  to 
the  description  of  persons  before  whom  the  affidavit  is  to  be  sworn.  The 
practice  with  respect  to  acknowledgments  taken  abroad  is  understood  to 
have  arisen  out  of  the  adoption,  by  the  officers,  of  the  regulations  pre- 
scribed by  the  rule  of  this  court  of  Hilary  term,  14  G.  3,(6)  as  to  coDunon 
•recoveries ;  which  regulations  had  been  previously  adopted  as  to  r#  ^25 
fines,  CnUienden  v.  Bourbely  1  Taunt,  144.  A  consul  is  not  a  ma^is-  *■ 
trate ;  but  he  is  a  person  authorized  to  administer  oaths  under  the  6  G.  4, 
c.  87,  s.  20,  and  is  much  more  competent  to  administer  the  oath  correctly 
than  a  Russian  magistrate,  ignorant,  probably,  of  the  language  and  of  the 
usages  of  this  country.  It  is  suggested,  though  the  fact  is  not  embodied  in 
an  affidavit,  that  in  Russia  a  great  difficulty  exists  in  obtaining  the  adminis- 
tration of  oaths.  In  France,  the  ma^strates  refuse  to  administer  oaths  in 
such  cases ;  and  the  court  now  receives  affidavits  sworn  in  that  country 
before  the  British  consul  or  vice-consul,  although  formerly  the  practice,  as 
to  fines,  was  otherwise :  Hutchinson^  ex  parUy  4  Bingh.  606,  (15  E.  C.  L.  R. 
87),  1  Moo.  &  P.  559.  The  learned  serjeant  referred  also  to  cases  of  ac- 
knowledgments taken  at  Hamburg.     Edye  and  Others  to  Lord  RoUe.{c) 

TiNDAL,  C.  J.  An  affidavit  may  probably  be  made,  that  a  difficulty  extfts 
in  getting  an  affidavit  sworn  before  a  magistrate  in  Russia ;  if  not,  the  affida- 
vit should  go  back  to  be  re-swom. 

Talfaurdy  Sent.,  on  this  day  renewed  his  application,  and  referred  to  a 
case  m  which  this  court  had,  two  years  before,  upon  a  notarial  certificate 
as  to  the  state  of  the  law  of  Russia  in  this  respect,  allowed  the  certificate 
of  an  acknowledgment  taken  in  Russia  to  be  enrolled.  In  that  case  rt^ 
a  ^commission  had  issued  to  take  the  acknowledgment  of  Mrs.  Sophia 
Gordon  Handyside,  then  residing  at  St.  Petersburg,  and  the  notarial  certifi- 
cate concluded  as  follows : 

"  And  I  further  certify  that  the  laws  of  Russia  do  not  grant  the  authonty 
to  any  magistrate  to  administer  oaths  to  any  person  whatsoever.  And  that 
in  virtue  of  an  act  of  parliament  passed  in  the  reign  of  his  late  Britannic 

(a)  Vide  Peanall  and  Wife  to  PeanaU,  ant*,  vol.  L,  p.  973.  (3»  E.  C.  L.  R.  7aO.) 

(b)  By  that  role  it  is  ordered,  "  that  if  the  party  or  parties  shall  be  in  Ireland,  or  in 
any  other  part  or  parts  beyond  the  seas,  then  the  affidavit  or  affidavits  shall  be  mwf  of 
one  of  the  commissioners  who  hath  taken  the  acknowledgment  of  the  warrant  or  wa^ 
rants  of  attorney,  and  shall  be  sworn  either  before  some  person  dniy  anthoriz«J  ^^JJt 
affidavits  in  this  court,  or  before  some  magistrate  of  the  place  where  such  acknoviwl' 
ment  shall  be  taken,  having  authority  to  administer  an  oath,  and  in  the  presences  » 
public  notary,  which  notary  shall  also  certify  in  writing,  under  his  hand  and  s^»' 
well  the  due  administering  of  this  oath,  as  also  the  name,  signature,  and  o<6c0of  m 
magistrate  administering  the  same." 

(0  8.  C.  reported  by  the  name  of  In  re  Eady,  6  Dowl.  P.  C.  615- 
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Majesty,  George  IV.,  (a)  the  Biiti^  consul  is  authorized  to  administer 

o&ths 

•'  16  Aug.  1838.  «  Thomas  Bishop, 

«  Old  Style.''  (Not.  Pub.)" 

TiNDAL,  C.  J.   I  think  the  document  may  be  enrolled. 
The  rest  of  the  court  concurring — 

Order  made. 

(a)  6  G.  4,  c.  87,  s.  20.    Bat  as  to  the  operation  of  this  statute,  see  HtUehimon^  Ex 
parUj  4  Bingh.  604,  (15  £.  C.  L.  K.  87,)  I  Moore  dc  Payne,  659. 


•427]  •LONGBOTTOM  v.  RODGERS. 

An  election  agent  is  not  liable  to  be  sued  for  the  services  of  persons  employed  by  him  in 
canvassing  voters,  without  proof  of  an  undertaking  on  the  part  of  such  agent  to  make 
himself  personally  liable  for  those  services. 

Bat  slight  evidence  is  sufficient  to  show  that  the  credit  was  given  to  the  agent. 

Assumpsit,  for  work  and  labour,  for  money  paid,  and  upon  an  account 
stated.     Plea :  non  assumpsit. 

The  plaintiiT  claimed  20/.  for  personal  services,  and  lOZ.  for  money  paid 
in  treating  electors. 

At  the  trial,  before  Erskine,  J.,  at  the  sittings  at  Guildhall  after  last 
Michaelmas  term,  the  following  facts  appeared : — 

The  defendant,  an  attorney,  was  the  honorary  secretaiy  of  a  committee  for 
conducting  the  election  of  one  Walter,  a  candidate,  in  1840,  for  the  repre- 
sentation in  parliament  of  the  borough  of  Southwark.  He  was  also  Walter's 
principal  agent,  and  in  that  capacity  retained  and  employed  one  Johnson, 
who,  with  the  previous  knowledge,  or  the  subsequent  assent,  of  the  defend- 
ant, engaged  the  plaintiiT  as  a  canvasser,  and  also  as  a  treater  of  certain 
electors  called  the  Long  Shore  voters. 

Johnson  swore  that  he  told  the  plaintifi*,  that  the  defendant  would  pay 
him,  as  the  defendant  knew  that  he,  Johnson,  had  employed  him. 

For  the  defendant  it  was  insisted,  that,  throughout  the  transaction,  the 
defendant  had  interfered  only  as  the  known  asent  of  Walter. 

The  learned  judge  told  the  Jury,  that  the  first  question  for  their  consider- 
ation was,  whether  the  plaintifi  had  performed  the  services /or  a  pecwniafy 
consideration;  and  that,  supposing  that  point  to  be  founaby  them  in  the 
affirmative,  a  second  and  more  important  question  would  arise,  whether  the 
defendant  had  made  himself  a  contractijig  party ;  which,  as  he  was  known 
to  ttie  plaintiflT,  in  the  transaction,  as  the  agent  of  Walter,  he  could  only  do 
by  an  undertaking  on  his  part  to  be  personaliy  liable  for  the  services ;  and 
0A{}<n  A^^  ^liis  would  ^principally  depend  upon  the  question,  whether 
■I  Johnson  had  any  authonty  from  the  defendant  to  represent  to  the 
plaintifTthat  the  defendant  would  pay  him  ;  and  that,  at  all  events,  the  sum 
of  10/.,  claimed  for  treating,  could  not  be  recovered,  such  a  transaction 
being  illegal.  The  jury  returned  a  verdict  for  the  plaintifi*,  with  20/. 
damages. 

BampaSy  Serjt.,  now  moved  for  a  rule  nisi  S^r  a  new  trial.  The  defend- 
ant acted  throughout,  as  the  known  agent  of  Walter ;  and  thoug;h  the 
learned  judge  told  the  jury,  that  to  entitle  the  plaintiff*  to  a  verdict  it  was 
incumbent  on  him  to  show  that  the  defendant  had  taken  the  liability  upon 
himself  personally,  it  is  submitted  that  this  is  not  sufficient,  and  that  the 
learned  judge  ought  to  have  directed  the  jury  that  there  was  no  evidence 
of  liability.     [Maule,  J.    At  elections^  post,  429  (rf),  it  is  the  agent  who 
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contracts.]  In  Paley's  Law  of  Principal  and  Agent,  p.  246,  (a)  it  is  said, 
"  In  general,  where  a  man  is  known  to  act  merely  as  an  agent, — wheie  the 
principal  is  known,  and  there  is  no  express  engagement  hy  the  agent,  nor 
circumstances  from  which  it  may  be  inferred  that  the  credit  is  given  to  him, 
— ^the  rule  is,  that  the  agent,  though  the  person  immediately  making  the 
contract,  is  not  subject  to  personal  responsibility."  Unless  an  express  con- 
tract had  been  entered  into  on  the  part  of  the  agent,  the  agent  was  not 
liable.  FBosanquet,  J.  One  person  who  requests  another  to  ao  an  ac:  for 
the  benefit  of  a  third,  makes  himself  personally  liable  to  the  party  whom  he 
so  employs.  (6)1 

TiNDAL,  C.  J.  I  am  not  satisfied  that  there  was  not  some  evidence  that 
the  defendant  meant,  and  that  the  *plaintifl*  understood  that  the  de-  r«^ 
fendant  was  to  be  liable  to  pay  the  plaintiff  for  his  services.  Look-  ' 
ing  at  the  course  of  dealing,  it  does  not  appear  to  me  to  be  clear  that  the 
defendant  did  not  give  the  plaintiff  to  understand  that  he  was  to  look  to  him 
for  payment.  This  is  not,  indeed,  exactly  Uke  the  case  of  a  West  India 
estate,  in  which  the  credit  is  always  given  by  the  person  who  furnishes  the 
supplies,  to  the  merchant  in  England,  and  not  to  the  planter  abroad.  But, 
in  this  case,  a  little  thing  would  be  sufficient  to  show  that  the  credit  vas 
given  to  the  agent. 

BosANQUET,  J.  I  am  of  the  same  opinion.  I  think  there  was  evidence 
to  go  to  the  jury.  There  is  no  inconsistency  in  the  defendant's  being  agent 
to  Walter,  and  yet  being  the  person  who  was  to  pay  the  plaintiff,  (c) 

Maule,  J.  I  also  think  there  was  evidence  to  go  to  the  jury.  When  it 
is  said  that  the  defendant  was  agent  to  Walter,  that  does  not  necessarily 
mean  that  Walter  was  the  person  to  be  looked  to  for  all  purposes. 

Erskine,  J.  I  thought,  at  the  trial,  that  there  was  evidence,  for  the  jury 
to  consider,  whether  Johnson  was  authorized  to  make  the  representation  to 
the  plaintiff  that  the  defendant  would  pay  him ;  and  I  left  the  case  to  the 

{'ury,  with  the  observation,  that  unless  the  defendant  has  agreed  to  take  upon 
limself  the  liability,  he  was  not  chargeable  in  this  action.  It  was  a  case  in 
which  different  persons  might  come  to  different  conclusions. 

Rule  refused.  ((0 
(a)  And  see  JIfcrd  v.  EglitfieU,  Dyer,  330  b;   Goodbayli/i  Caac,  Ibid.,  in  marpn; 
WoodhouH  V.  Bradford,  1  Roll.  Abr.  693,  694,  7  Yin.  Abr.  331,  pL  13 ;  Macbtatk  t.  BtUt- 
mand,  1  T.  R.  172.  181. 

(6)  And  see  Butty//  v.  Joneg,  3  B.  &  Aid.  47,  (6  E.  G.  L.  R.  228 ;)  hewn,  Gent.  T.  Ce^H- 
tony  Gent^  1  B.  &  C.  160,  (8  E.  C.  L.  R.  50,)  2  Dowl.  Sc  R.  307. 

(c)  And  see  P.  13  H.  4,  Fitz.  Abr.  Jyd  de  Boy,  pi.  100. 

(d)  As  to  the  authority  of  an  election  a^ent,  see  Trelatpney  v,  Thonuu^  1  H.  Bit*  309; 
Boneytoood  v.  Geary,  coram  Sir  J.  Mansfield,  C.  J.,  6  Esp.  N.  P.  C.  119 ;  FeJton  v.  Eattio^ 
coram  Abbott,  C.  J.,  sittings  aAetr  Trinity  term,  1822,  Bogert  oh  EUctiontyilhed^^'* 
Brtmridge  v.  Campbell,  5  Carr..  de  P.  186,  (24  £.  G.  L.  R.  270.) 


•W.  rt.  AUSTIN  and  W.  S.  MASTERMAN  v.  EVANS.    ^430 

A  party  nonsuited  for  non  production  of  a  document  from  a  public  office,  is  noteotitlc<l 
to  a  new  trial  on  the  ground  of  surprise,  where  he  has  served  a  clerk  in  the  ofice 
with  a  subpoena  ducet  tecum  to  produce  the  document,  but  has  omitted  to  apply  ^  ^^ 
head  of  the  office  for  permission  for  its  production. 

A  plaintiff  who  chooses  to  be  nonsuited  in  order  to  avoid  an  impending  verdict  for  the 
defendant,  cannot  have  a  new  trial  on  the  ground  that  there  was  evidence  to  go  to  the 
jury. 

Debt^  for  work  and  labour  as  an  attorney  and  conveyance,  for  oonef 
paid,  and  on  an  account  stated.     Plea :  nunquaim  mddntahu. 
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At  the  trial  before  the  under-sherifTof  Middlesex,  it  appeared  that  the  ac- 
tion was  brought  to  recover  13/.  1$.  8d.y  the  amount  of  a  bill  of  costs  in 
preparing  the  accounts  of  the  defendant  as  executor  of  his  deceased  parther 
Nott,  to  be  filed  at  the  legacy  duty  office ;  which  demand  the  defendant  re- 
sisted, on  the  ground  that  the  business  had  been  included  in  a  final  bill  of 
costs  incurred  on  the  executorship  account ;  which  had  been  paid  several 
years  before  to  Harman,  the  plaintiffs'  predecessor  m  business ;  and  that  the 
plaintiffs  were  employed,  not  by  the  defendant,  but  by  Harman,  to  supply 
his  own  omission.  U.  T.  Masterman,  an  accountant,  proved  that  the  ac- 
count had  been  made  up  by  him,  by  order  of  the  plaintiffs ;  that  he  had 
called  upon  the  defendant  to  ask  if  he  could  give  any  information  as  to  the 
accounts,  when  the  defendant  expressed  his  surprise  at  finding  that  any  thing 
remained  to  be  done,  but  that  he  afterwards  signed  the  accounts.  Means, 
a  clerk  in  the  legacy  duty  office,  who  had  been  served  vdth  a  svbpcma  duces 
tecunij  to  produce  the  executor^ip  accounts,  stated  that  they  were  filed  in 
April  or  May  last,  but  that  he  had  not  been  permitted  to  brine  them,  as  no 
application  for  such  permission  had  been  made  to  the  comptroUer. 

The  under-sheriff  having  directed  a  nonsuit,  (a^ 

BompaSy  Serjt.,  in  last  Michaelmas  term,  obtained  a  rule  for  a  new  trial 
*431 1  ^"  ^^  ground  of  surprise,  upon  ^affidavits  statmg  that  the  under- 
■l  sheriff  had  nonsuited  the  plaintiff  in  consequence  of  the  accounts 
filed  in  the  legacy  duty  office  not  being  produced. 

He  also  urged,  that  even  without  the  accounts,  there  was  evidence  which 
ought  to  have  gone  to  the  jury. 

WildCy  Solicitor-General,  now  showed  cause,  upon  an  affidavit  stating 
that  the  under-sheriff  had  told  the  jury  that  the  plaintiffs  had  made  out  no 
case,  not  having  proved  any  retainer ;  and  that  upon  the  defendant's  counsel 
saying  "  then  there  must  be  a  verdict  for  the  defendant,"  the  plaintiff  Austin, 
who  conducted  his  own  case,  said  that  he  should  prefer  being  nonsuited. 

The  under-sheriff's  notes  are  silent  as  to  the  ground  of  the  nonsuit ;  but 
if  it  be  taken  that  it  proceeded  upon  the  non-production  of  the  accounts,  the 
plaintiffs  have  no  reason  to  complain  of  surprise.  They  were  bound  to  laiow 
that  a  clerk  in  the  legacy  duty  office  has  not  the  legal  custody  of  the  docu- 
ments filed  in  that  office  ;  and  that  he  would  be  guilty  of  a  breach  of  duty 
if  he  brought  away  documents  without  the  permission  of  the  head  of  the 
ofRce ;  Thamhill  v.  Thomhill,  2  Jac.  &  W.  347.  (6) 

The  plaintiffs  are  not  in  a  situation  to  say  that  the  evidence  which  they 
did  produce  ought  to  have  gone  to  the  jury,  since  they  elected  to  be  non- 
suited to  avoid  a  verdict  for  the  defendant ;  Simpson  v.  Clayton,  2  New 
Cases,  467,  2  Scott,  691,  (30  E.  C.  L.  R.  475.)  (c) 

Bompas,  Serjt.,  in  support  of  the  rule.  The  plaintiffs  were  taken  by  sur- 
prise, no  intimation  having  been  given  that  the  documents  would  not  be 
produced. 

The  under-sheriff,  in  effect,  directed  a  verdict  for  the  defendant.  Against 
this  misdirection  the  plaintiffs  seek  relief.  It  is  immaterial  whether  the  judge 
*4321  ^*^^*^  *  •verdict  for  the  defendant,  and  the  plaintiff,  to  avoid  being 
^  concluded  by  that  verdict,  chooses  to  be  nonsuited,  or  the  judge 
directs  a  nonsuit,  and  the  plaintiff,  in  order  to  avoid  being  so  concluded, 
omits  to  msist  upon  his  right  to  appear. 

TiNDAL,  C.  J.   Upon  the  ground  of  surprise,  the  plaintiffs  are  not  entitlec' 

(a)  Vide  Watton  v.  Jbbott,  4  Tyrwh.  64. 

(b)  And  sec  CwJce  v.  Berry,  1  Wils.  98 ;  D'Jguilar  v.  Tobin^  2  Marsh.  265. 

(c)  And  see  Lt  Fleming  y.  Bimpmm,  1  Mann.  6t  Ryl.  269,  (17  E.  C.  L.  R.  S49.) 
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to  be  Miered  against  the  nonsuit  recorded  against  them,  inasmuch  as  they 
do  not  show  that  all  necessary  care  was  taken  by  them  to  secure  the  produc- 
tion of  the  accounts. 

Upon  the  second  point,  the  acquiescence  of  the  plaintifls  in  the  nonsuit  is 
a  sufficient  answer. 

Per  curiam.  Rule  dischai^ged.  (a) 

(a)  Vide  Kindred  y.  Bagg,  1  Taunt.  l6 ;  Butler  y.  Dorant,  3  Taant  229 ;  Ward  t.  JTojo^ 
9  Price,  291 ;  jiUxandtr  y.  Barker,  2  C.  d:  J.  133,  2  Tyrwh.  140. 


JOHNSTONE  and  Others  v.  M.  E.  FRIEDMANN,  Executrix  of  J.  W. 
FRIEDMANN,  deceased. 

A  creditor  proceeding  both  at  law  and  in  equity  to  enforce  his  demand,  an  order  is  made 
in  the  court  of  equity,  on  (he  petition  of  the  defendant,  requiring  the  plaintiff*  to  elect 
in  which  court  he  will  proceed.  The  creditor  elects  to  proceed  in  equity.  The  defend- 
ant may  move  for  judgment  as  in  case  of  a  nonsuit  at  the  time  at  which  he  voold 
have  been  entitled  to  move  for  such  rule  if  no  such  election  had  been  made. 

A  defendant  who  has  obtained  a  rule  for  the  costs  of  the  day,  cannot  move  for  jadgrmenc 
as  in  case  of  a  nonsuit  until  aAer  a  fresh  default 

Assumpsit,  on  bills  of  exchange  accepted  by  the  testator.  Plea  :  rent 
due  upon  a  demise  {a)  to  the  testator,  accruing  partly  before  and  partly  r  ♦^qq 
after  his  •death,  and  pknt  adrninistravit  prater.  Replication :  assets  *- 
uUriLy  concluding  to  the  country ;  upon  which  issue  was  joined.  Notice  of 
trial  was  given  on  the  6th  of  June,  1840,  for  the  sittings  in  Trinity  term ; 
but  the  record  was  withdrawn. 

In  the  foUowing  Michaelmas  term,  Mamnngy  Serjt.,  for  the  defendant, 
obtained  a  rule  for  the  costs  of  the  day. 

In  the  meantime  the  plaintiffs  filed  a  bill  against  the  defendant,  praying, 
that  an  account  might  be  taken  of  the  debt  due  to  them  from  the  testator 
and  of  his  effects,  and  that  such  effects  should  be  applied  in  payment  of  the 
plaintiffs  and  his  other  creditors. 

On  the  30th  of  October,  the  defendant,  having  put  in  her  answer,  applied, 
by  petition,  to  the  Master  of  the  Rolls,  who  made  an  order  that  the  plaintifls 
should,  in  eight  days,  elect  in  which  court  they  would  proceed ;  and  that  if 
they  elected  to  proceed  in  Chancery,  then  the  plaintifi^'s  proceedings  at  law 
were  thereby  stayed  by  injunction  ;  but  if  they  elected  to  proceed  at  law,  or 
in  de&ult  of  election  within  the  eight  days,  the  bill  to  stand  dismissed  with 
costs.  On  the  14th  of  November,  after  the  above  rule  for  the  costs  of  the 
day  had  been  obtained,  the  plaintiflfs  elected  to  proceed  in  Chanceiy ;  and 
on  the  25th  of  November  an  order  was  made  by  the  Vice-Chancellor,  refer- 
ring it  to  the  master  to  take  the  accounts,  as  prayed.  After  this  order,  the 
costs  of  the  day,  made  out  in  the  usual  way,  charging  for  resealing  the  sulh 
pcenaSy  and  for  refreshing  fees  to  counsel,  were  taxea.  Upon  the  taxation, 
it  was  objected,  on  the  part  of  the  plaintiffs,  that  these  char^  ought  not  to 
be  allowed,  inasmuch  as  the  action  at  law,  as  far  as  the  plaintifls  were  con- 
cerned, was  at  an  end  ;  ancl  they  were  disallowed  accordingly.  The  follow- 
ing summons  was  then  taken  out  by  the  defendant : — "  Let  the  plaintiffs' 
attorney  or  agent  attend  me  at,  &c.,  to  show  cause  why  the  plaintiffs  should 

(a)  Tlioujarh  the  demise  was  by  parol,  the  rent,  beinp  in  the  reahy,  would,  as  a  specialty 
lebt,  be  pleadable  though  unpaid.  8ee  the  cases  collected,  Williams'  Executors,  p.  801, 
3ded. 
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^4341   ^^^  P^y  ^^  defendant's  costs  *in  this  action,  they  having  elected  to 
^  proceed  in  equity  for  enforcing  their  claim ;  or  why  the  master  should 
not  be  at  liberty  to  renew  his  taxation  of  the  defendant's  costs  of  the  day 
herdn. 

«  Dated,  the  1st  day  of  December,  1840." 

The  summons  was  duly  attended  before  Coltman,  J.,  on  the  2d  of  De- 
cember last,  when,  after  hearing  the  fects  of  the  case,  that  learned  jud^e 
expressed  his  opinion,  that  the  master  was  risht  under  the  circumstances  m 
disallowing  the  refreshing  fees  to  counsel,  and  the  costs  of  altering  and  re- 
sealing  the  subpcenasy  and  that  the  defendant  ought  to  be  paid  the  costs  of 
the  action;  the  learned  judge,  however,  thought  that  he  could- not  make  the 
order  prayed  at  chambers,  but  recommended  an  application  to  be  made  to 
the  court  in  the  alternative,  for  the  plaintiffs  to  pay  the  defendant's  costs 
of  the  cause,  or  for  judgment  as  in  case  of  a  nonsuit. 

In  the  beginning  of  the  term,  Manrnng^  Serjt.,  moved  for  judgment  as  in 
case  of  a  nonsuit,  and  cited  the  case  of  Anderson  v.  TombSy  2  Anstr.  568, 
as  directly  in  point.  Although  the  plaintiffs  were  put  to  their  election  by 
reason  of  the  petition  filed  by  the  defendant,  the  necessity  for  that  petition 
was  occasioned  by  the  act  of  the  plaintiffs  in  proceeding  both  at  law  and 
in  equity.  If  the  plaintiffs  had  elected  to  proceed  at  law,  they  would  have 
been  compellable  to  pay  all  the  costs  in  equity,  as  their  bill  was  to  stand 
dismissed  with  costs,  the  object  being  to  indemnify  the  defendant  against 
costs,  which  she  would,  upon  such  election  being  made,  appear  to  have 
needlessly  incurred ;  and  no  reason  can  be  assigned  why  a  corresponding 
result  should  not  follow,  when  the  plaintiffs,  by  electing  to  proceed  in  equity, 
have  admitted  that  the  proceedings  taken  by  them  at  law  were  unnecessary 
and  vexatious. 

*4351  *TiNDAL,  C.  J.  The  judgment  in  case  of  a  nonsuit  is  given  in  lieu 
-I  of  the  trial  by  proviso.  Hfow  could  the  defendant  take  down  the 
cause  to  trial  by  proviso,  whilst  the  plaintiffs  were  stayed  from  proceeding 
in  the  action  by  an  injunction^ to  which  she  is  a  party?  But,  supposing 
the  case  in  Anstruther  to  be  rightly  decided,  the  application  is  made  too 
soon.     You  must  wait  for  another  default. 

Erskine,  J.    There  has  been  no  default  since  the  last  motion. 

Maule,  J.  The  defendant  does  not  absolutely  abandon  all  right  to  have 
judgment  as  in  case  of  a  nonsuit,  by  moving  for  the  costs  of  the  day.  After 
another  default  a  fresh  application  may  be  made. 

Rule  refused. 

On  a  subsequent  day,  BompaSy  Serjt,  obtained  a  rule  imi  for  jud^ent 
as  in  case  of  a  nonsuit,  upon  a  further  affidavit  showing  that  the  plaintiffs 
had  omitted  to  go  to  trial  at  the  sittings  afler  Michaebnas  term.  This  had 
not  been  stated  in  the  affidavit  upon  which  the  former  motion  was  made, 
both  parties  having  treated  the  action  as  abandoned  by  the  election  made  to 
proceed  in  equity. 

Wildey  Sohcitor-General,  now  showed  cause.  The  question  is,  whether 
the  court  can  give  judgment  as  in  case  of  nonsuit,  against  a  party  who  has 
a  good  cause  of  action,  and  who  is  willing,  but  is  not  allowed,  to  proceed. 
Judgment  as  in  case  of  a  non-suit  is  given  by  the  statute  of  14  G.  2,  c.  17, 
for  a  default  in  not  proceeding  to  triad  according  to  the  course  and  practice 
of  the  court ;  by  which  is  to  be  understood,  such  a  voluntary  omission  to 
•4361  ^  ^^  ^  ^  would  entitle  the  •defendant  to  cany  down  the  record 
-I  by  pro\aso.  Anderson  v.  TonibSy  if  correctly  reported,  must  have 
been  decided  inadvertently,  and  cannot  be  law.     No  party  is  entitled  ic 


680  Cassidy  V  Steuart.  H.  T.  1841.  [436 

complain  of  delay  when  he  himself  is  preventing  his  adversary  from  pre- 
ceeding.  The  plaintifis  are  willing  to  abide  by  the  consequences  of  the 
election  to  which  diey  have  been  put  by  the  defendant.  The  defendant 
also  must  be  content  to  abide  by  the  consequences  of  that  election,  and  to 
give  up  her  costs. 

Bompas  and  Manningj  Serjts.,  contra.  The  statute  of  14  G.  2,  c.  17, 
contains  no  reference  to  the  trial  by  proviso,  but  directs  that  in  all  cases 
where  the  plaintiff  neglects  to  bring  the  issue  on  to  be  tried  according  to 
the  course  and  practice  of  the  court,  judgment  as  in  case  of  a  nonsuit  shall 
be  given.  Here,  the  plaintiffs  have  neglected  to  bring  the  issue  on  to  be 
tried  according  to  the  course  and  practice  of  the  court ;  and  the  only  excuse 
alleged  is,  that  a  court  of  equity  wUl  not  permit  them  to  harass  the  defendant 
with  two  suits,  when,  in  the  opinion  of  that  court,  the  legitimate  objects  of 
the  plaintifis  may  be  obtained  m  one.  The  right  to  judgment  as  in  case  of 
a  nonsuit,  and  the  right  to  carry  down  a  record  to  trial  by  proviso,  are  not 
co-extensive ;  and  the  defendant  is  not  bound  to  show  that  she  could,  in 
this  case,  have  carried  down  the  record  by  proviso.  In  seeking  to  put  a 
termination  to  this  action  by  a  judgment  as  in  case  of  a  nonsuit,  the  de- 
fendant only  gives  effect  to  the  vice-chancellor's  order ;  whereas,  by  carry- 
ing the  record  down  for  trial  by  proviso,  she  would  have  invited  the  plain- 
tiffs to  proceed  in  the  action,  in  breach  of  the  injunction. 

TiNDAL,  C.  J,    The  case  of  Anderson  v.  Tombs  is  directly  in  point,  and 
must,  in  a  matter  of  practice,  govern  our  decision. 

Rule  absolute. 
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A  eapioM  ad  ioHtfaeiendum  issued  against  a  member  of  parliament  in  an  action  of 
assampsit,  is  irregular;  although  delivered  to  the  sheriff,  with  a  direction  to  be 
returned  **non  ett  inventutf**  in  order  to  ground  proceedings  to  outlawry,  (o) 

On  the  31st  of  March,  1840,  final  judgment  was  signed  against  the  de- 
fendant for  268/.  5s.,  being  the  debt  and  costs  in  an  action  of  assumpsit 
upon  a  promissory  note  for  240/.  made  by  the  defendant.  A  testatum  ca.  sa, 
was  delivered  to  the  sheriiT  of  Loadon,  with  instructions  to  return  non  td 
inventus^  and  the  writ  was  so  returned  on  the  1st  of  June ;  whereupon  an 
exigi  facias  issued,  and  the  sheriff  caused  the  defendant  to  be  once  de- 
manded. Before  any  further  steps  were  taken  on  the  part  of  the  plaintiff, 
the  defendant  obtained  a  summons  to  set  aside  the  proceedings  for  irregu- 
larity, with  costs,  the  defendant  being  a  member  of  the  House  of  Commons. 
The  summons  was  attended  before  Erskine,  J.,  at  chambers  by  counsel, 
Humfrey  appearing  for  the  plaintiff,  and  Archbold  for  the  defendant,  when, 
after  much  discussion  and  after  time  taken  for  consideration,  the  following 
order  was  made : 

Cassidy  v.  Steuart, — Upon  reading  the  affidavit  of  R.  K.  Lane,  gentle- 
man, the  affidavit  of  Frederick  WUliam  Fisher,  and  the  paper-writings 
thereunto  annexed,  marked  A.  and  B.,  and  upon  hearing  counsel  on  bo3i 
sides,  I  do  order  that  all  proceedings  to  outlawry  against  the  defendant  in 
tliis  cause  be  set  aside  for  irregularity,  with  costs  to  be  taxed  and  paid  by 
the  plaintiff,  the  defendant  being  a  member  of  parliament  Dated,  the  29th 
day  of  June,  1840.  (Signed)  T.  Erskine. 

(a)  But  after  judgment  upon  a  statute-staple,  or  statute-merchant,  or  upon  the  statute 
of  Acton  Burnel),  a  capitu  ad  satiitfaHendum  lies  even  against  peers  of  the  realm.  Bac  Abr. 
tit.  Privilege,  (C)  7.,  5th  and  6ih  ed.,  vol.  v.  646 ;  jinon.  4  Leon.  «.  For  the  reason  see 
prst,464^ 
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*4381       ^^  ^^  ^"^^  ^^  pronouncing  the  judgment  upon  the  ^summons, 
-'   the  learned  judge  stated  in  writing  the  grounds  of  his  decision,  as 
follows : — 

"  The  provisions  of  the  statute  of  the  10  G.  4,  c.  60,  do  not,  in  my 
opinion,  at  all  affect  the  question  in  this  case.  That  statute  was  passed,  not 
for  the  purpose  of  altering  the  process  in  suits  against  peers  or  members  of 
the  House  of  Commons,  but,  simply,  to  remove  altogether  those  impediments 
to  the  progress  of  those  suits  which  had  been  before  partially  relaxed  by  the 
statutes  12  &  13  W.  3,  c.  3,  and  11  G.  2,  c.  24 ;  and  by  reference  to  the 
terms  of  the  former  of  these  statutes,  it  was  obviously  no  part  of  the  inten- 
tion of  the  legislature  to  authorize  the  issuing  of  a  capias  agamst  either  a 
peer  or  any  person  having  privilege  of  parliament.  The  question,  therefore, 
appears  to  me  to  be  left  untouched  by  those  statutes.  By  the  express  pro- 
visions of  the  statute  2  &  3  W.  4,  c.  39,  s.  19,  no  person  is  subject  to  out- 
lawry under  that  act  who  was  before  that  act  exempt  therefrom  by  reason 
of  his  privilege.  Now  a  capias  ad  saHs/aciendum  could  only  be  issued  in 
cases  where  a  ccqnas  might  have  been  issued  on  the  original  process  in  the 
suit.  But  a  ceqnas  coula  not  have  been  issued  at  the  commencement  of  the 
suit  against  a  person  having  privilege  of  parliament.  So  neither  can  it  be, 
in  execution ;  and  the  process  of  outlawry  after  judgment  being  founded 
upon  the  ca.  sa.,  and  being  itself  the  foundation  of  the  capias  vtiagatumj 
could  not  regularly  be  had  against  a  member  of  parliament. 

'^  I  am,  therefore,  of  opinion  that  the  proceedings  should  be  set  aside. 

"  29th  June,  1840.  T.  Ermine." 

This  order  was  subsequently  made  a  rule  of  court. 

Upon  an  affidavit  stating  the  same,  facts  which  were  before  Erskine,  J., 
at  chambers, 

Spankie^  Seijt.,  moved  for  a  rule,  calling  upon  the  defendant  to  show 
•4391   ^^^^»  ^^y  ^^  order  of  Mr.  Justice  *Erskine  should  not  be  set 
^   aside,  (a)  and  why  the  defendant  should  not  pay  to  the  plaintiff  the 
costs  of  the  appUcation. 

It  is  submitted  that  it  was  competent  to  the  plaintiff  to  arm  himself  for 
future  hostilities,  by  proceeding  in  the  usual  way  to  outlawry,  and  that  a 
serious  mistake  has  been  made  in  interrupting  that  proceeding.  The  per- 
sonal liberty  of  the  defendant  has  been  subjected  to  no  attack ;  and  the  cir- 
cumstance of  his  being  entitled  to  privilege  from  arrest,  forms,  therefore,  no 
objection  to  the  regularity  of  the  proceedings.  It  is  said  in  the  books  that  a 
ctqnas  will  not  lie  against  a  member  of  parliament ;  but  the  true  meaning  of 
that  dictum  is,  that  he  cannot  be  taken  upon  a  capias,  [Tindal,  C.  J. 
There  seems  to  be  an  anomaly  in  asking  the  court  to  issue  a  writ  which,  it 
is  known,  cannot  be  enforced.]  It  is  submitted,  that  the  court  cannot  know 
that  the  writ  will  not  be  enforced,  until  something  is  done  upon  it.  When 
the  writ  issues  the  court  is  not  apprized  that  the  defendant  is  a  member  of 
parliament.  Whether  the  party  against  whom  process  has  been  awarded  is 
privileged  from  arrest,  is  a  matter  to  be  ascertained  by  the  sheriff  when  the 
writ  shall  come  to  his  hands.(fr)     Here,  the  writ  was  issued  for  the  purpose 

(fi)  The  rule,  as  drawn  up,  appears  to  h-^ve  been  irreg:ular  in  prayin<r  that  an  order, 
which  had  been  made  a  rule  of  court,  should  be  set  aside,  without  also  praying  that  the 
rule  itself  might  be  discharged.  It  may  be  observed  further,  that  the  making  of  the  pre- 
sent rule  absolute  in  the  form  prayed,  would  have  left  the  former  rule,  and  the  order  foi 
seuing  aside  the  proceedings  as  embodied  in  that  rule,  untouched. 

(6)  The  sheriff  is  not  bound  to  take  notice  of  the  privilege  of  an  attorney:  Dtmcomhe  v. 
Church,  1  Salk.  I ;  and  see  Co.  Lit!.  131.    In   Tarlton  v.  FUher,  2  Dougl.  677,  Buller,  J., 
says,  "If  he  arrest  a  peer,  the  writ  is  erroneous,  but  he  is  not  a  trespasser  for  eTecuting 
it"     And  see  Cameron  v.  Ligh'foot,  2  W.  Bla.  1 190. 
VOL.  XL.  bt> 
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ofheing  returned  non  est  inventus.{a)    Though  *it  would  hare  been  rmAdfi 
culpable  to  execute  the  writ  according  to  the  mandate  it  contains,  it   L 
is  submitted  that  the  writ  itself  was  regular.     [Coltman,  J.  But  the  re- 
turn of  mm  est  inventus  would  be  ialse.(fr)]     It  might  be  so ;  but  that  would 
be  the  result  of  subsequent  inquiry. 

At  an  early  period  of  our  history,  strenuous  efforts  were  made  on  tlie  part 
of  ^be  Commons  to  protect  their  members  from  even  the  service  of  anv  process 
at  law  or  in  equity  during  the  time  of  privilege ;  and  the  court  will  remem- 
ber the  case  of  Mr.  Serjt.  Pemberton^  who  was  seized,  in  et  armisy  by  order 
of  the  Speaker  of  the  House  of  Common8.(c)  Such  proceedings  rmMAi 
being  at  length  ^considered  gross  and  outrageous,  a  stop  was  put  to  I- 
them   by  an  act  passed  in  the  reign  of   William  III.,   which,    wfaiki 


(a)  This  return  in  its  English  form,  ^  the  defendant  Is  not  found/*  has  introduced  s 
confusion.  It  has  been  supposed  lo  mean  that  upon  uareh  being  made  "the  defendant 
is  not  to  be  found**  Watson  on  Sheriffs,  Jppendix,  c.  6,  s.  3.  p.  870;  Rex  ▼.  Tke  Skehf 
ofKeni,  2  M.  &  W.  316;  5  Dowl.  P.  G.  451.  Inveniri  appears  to  be  merely  the  Prenck 
**  te  troiwer  "  transformed  into  what  may  be  called  a  Latin  nriddU  verb.  This  form  of  expres- 
sion was,  no  doubt,  introduced  into  the  former  language  by  the  Franks,  from  their  own 
Teutonic  '*nc  brfinden.**  Both,  like  the  Spanish  ^estar"  mean  simply — to  be,  at  the  time 
predicated,  in  the  locality,  or  the  circumstances,  predicated. 

(6)  Vide  Fortyth  v.  Marriott,  I  N.  R.  251  ;  Burht  v.  Mayne,  16  East,  2;  Ward  ▼.  BrmH^ 
2  M.  <&  8.  238;  Johnson  v.  Driver,  1  Dowl.  P.  C.  127;  Jamea  y.  Jenkins,  9  Moore,  589,  (17 
E,C,L,IL\29;)JefJci7i9V.riiddulph,4  Bingh.  160,  (13  E.G.  L.R.389,)  12Moore,390; 
SilliJoe  V.  Wallace,  Tidd's  Practice,  1147,  9ih  ed. 

In  6  Edward  I.  several  outlawries  were  revoked,  (as  for  error  in  fact,)  because  die  de- 
fendants had  landt  in  the  county,  though  the  sheriff  fraudulently  returned  quod  «on  wmmt 
inventi,  nee  aliquod  habuerunt,  I  Roll.  Abr.  804,  805 ;  22  Yin.  Abr.  322,  pi.  7.  Vide  post, 
452  (*). 

(r)  Jay  v.  Topham,  12  Howell's  State  Tri.  822;  8  Hargr.  St  Tr.  1;  10  Commons' 
Journ.  164.  209, 210,  213.  227. 

The  ofience  for  which  Sir  Francis  Pembertnn  was  proceeded  against,  was,  OYer-mling 
the  plea  of  the  Serjeant-at-arms  to  the  jurisdiction,  in  Jay  v.  Topham;  as  to  which.  Lord 
Ellenborough  in  Ihirdett  v.  Abbott,  14  East,  104,  is  reported  to  have  said,  "It  is  surprising 
upon  looking  at  the  record  in  that  case,  how  a  judge  should  have  been  questioned,  and 
committed  lo  prison  by  the  House  of  Commons,  for  having  given  a  judgment,  which  no 
judge,  who  ever  sat  in  his  place,  could  differ  from.  The  plea  there  began  as  a  plem  w 
bar,  and  concluded  in  abatement  There  was  a  special  demurrer,  too,  alleging  for  cause, 
that  the  plea  did  not  ansietr  the  whole  matter  of  the  declaration,  J  do  not  see  how  any  judge, 
sitting  in  judgment  upon  a  record  so  framed,  could  possibly  have  given  any  other  judg- 
ment than  the  court  gave  in  that  case."  Notwithstanding  the  strong  language  here  used, 
it  will  be  seen,  upon  rtferring  to  the  record  in  Jay  v.  Topham,  which  is  set  out  in  the  two 
preceding  pages,  (14 East,  102, 103,)  that  the  plea,  instead  of  Aegtnmng  inbetr,  commences 
thus :  **  Et  prtgdirtus  Johannes  Topham,  per  R.  G.  attomatum  suum,  venit  et  defendii  vim  tt  m- 
juriam,  et  dieit**  dec.  purposely  omitting  the  words  quando,  etc,,  which  would  have  girea 
it  the  appearance  of  a  plea  in  bar,  though  it  was  well  settled,  both  before  and  after  Jay  y. 
Topham,  that  in  a  plea  in  abatement,  the  defendant  may  even  defend  the  force  and  injury 
when,  ^r, :  and  that  the  words  when,  Sfc.  shall  be  considered  as  only  half  defence,  if  the 
defendant  go  on  to  plead  to  the  jurisdiction,  Litt.  s.  195,  Co.  Litt.  127  b ;  Jikxander  v.  Jfcw- 
man,  Willes,  40;   Wilkes  v.  WiUiams,  S  T.  R.  631 ;  2  Wms.  Saund.  209  b,  c 

With  respect  to  the  charge,  that  the  plea  did  not  answer  the  whole  declaration,  which 
alleged  a  detention  quousque,  the  case  stands  thus  :  The  declaration  states  a  trespass,  as- 
sault, and  imprisonment,  and  alleges  Topham  detained  Jay  in  prison  ten  days,  %tnttt  he  paid 
30/.  for  his  liberation,  Topham  having  answered  the  trespass,  assault,  and  imprisonment, 
was  not  bound  to  answer  the  detention,  which  was  merely  matter  of  aggravation,  nnlest 
new-assigned;  Taylor  v.  Cole,?  T.  R.  292;  1  Wms.  Saund.  28  a.  What  makes  this 
charge  the  more  extraordinary,  is,  that  the  plea  expressly  states  that  Tophasn^  ctpit  et 
detinuit  Jay,  ad  adducendum  ad  barram,  Sfc:  adding,  "Qua  quidem  captio  et  detentio,  ex 
causa  prcfdirta,  est  eadem**  &c.,  14  East,  102,  n. 

Neither  Sir  F.  Pemberion,  nor  Sir  Thomas  Jones,  when  called  to  account  by  the  House 
of  Commons  for  pronouncing  a  judgment  by  which  their  privileges  were  supposed  to  be 
invaded,  .bought  to  avail  himself  of  those  supposed  defects  in  pleading,  which,  according 
to  Lord  Ellenborough,  would  have  so  completely  exonerated  them;  neither  can  itbesuj^ 
oosed  that  the  displeasure  of  the  House  was  caused  by  its  being  dissatisfied  with  ««? 
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''4421    *^^  ^^  ^  ^^  ^*  ^'  ^'  ^'  secured  (a)  the  pers(ms  of  members  from 
J    being  subjected  to  any  arrest  or  imprisonment,  at  the  same  time,  pro- 
vided that  actions,  &c.  might  at  any  time  be  brought  against  any  peer  or 
member  of  parliament,  their  ser>'ants,  or  any  other  person  entitled  to  privilege 
of  parliament ;  which  actions,  &c.,  were  not  to  be  impeached  or  delayed  by 
pretence  of  any  such  privilege.     The  first  section  of  that  act  empowered 
certain  courts,  after  a  dissolution,  prorogation,  or  adjournment,  to  proceed 
to  give  judgment,  &c.,  "  any  privilege  of  parliament  to  the  contrary  notr 
withstanding."     The  act,  however,  provided,  that  no  proceeding  should 
subject  any  knight,  citizen,  or  burgess  '^  to  be  arrested  during  the  time  of 
privilege."    But  it  was  never  intended  that  the  subject  should  be  restricted 
from  laying  the  foundation  for  proceeding  to  judgment  when  the  time  of 
privilege  should  have  expired.     As  soon  as  the  forty  days  given  by  the 
franking  acts  (5)  were  over,  any  member  of  parliament  could  be  made  an- 
swerable, by  proceedings  which  had  been  preparing  in  anticipation  of  the 
time  when  the  period  of  his  privilege  should  have  run  out.     These  provi^ons 
were  further  extended  by  subsequent  statutes.     The  nature  of  the  protection 
is  shown  still  more  clearly  by  10  G.  3,  c.  50,  which  leaves  all  proceedings 
*4431    ^^^^  which  do  not  terminate  in  an  *arrest  of  the  member  during  the 
J    period  of  privilege.     The  second  section  of  that  act  provides,  "  that 
any  person  may  at  any  time  commence  and  prosecute  any  suit  in  any  court 
against  any  of  the  knights,  &c.,  or  against  any  of  their  menial  servants,  and 
no  such  action,  suit,  or  process  or  proceeding  thereon,  shall  at  any  time  be 
delayed  by,  or  under  colour  or  pretence  o^  any  privilege  of  parliament ; 
provided  that  nothing  in  this  act  shall  extend  to  subject  the  person  of  any 
knight,  &c.,  for  the  time  being,  to  be  arrested  or  imprisoned  upon  any  such 
suit  or  proceeding."     Therefore  the  only  saving  was,  that  there  should  be 
no  arrest.     It  is  admitted  that  under  these  proceedings  a  member  of  parlia- 
ment could  not  be  arrested  or  imprisoned,  or  molested  in  his  person  ;  but  it 
is  contended  that  all  may  be  prepared  and  be  in  readiness,  so  that  the  person 
may  be  arrested  when  the  time  of  privilege  shall  have  terminated.     The 
authorities  show  that  in  all  cases  it  is  not  Sie  process  that  has  been  consi- 
dered irreci^ular,  but  the  execution ;  and  the  House  of  Commons,  in  Hie 
height  of  its  late  excitement,  (c)  never  considered  the  writ  illegal,  but 

<tocision  of  the  Court  of  King's  Bench  upon  questions  raised  as  to  the  proper  commence- 
naeot  of  a  plea  in  abatement,  or  as  to  the  least  inartificial  mode  of  dealing  with  a 

Jay  V.  Topham  was  not  relied  on  by  the  counsel  for  the  defendant,  in  Bvrdittv.  Abbott; 
and  Lord  Ellen  borough,  whose  attention  was  called  but  slightly  to  this  case,  perhaps 
looked  no  further  than  the  two  causes  of  demurrer  assignedf  taking  it  for  granted  (as  ap- 
pears to  have  been  done  by  Campbell,  A.  O.,  in  Storkdale  v.  Hansard,  Proceedings,  Ac, 
^•74)  that  no  such  assignments  would  have  been  made,  had  they  not  been  borne  oat 
^  the  state  of  the  record.  And  see  Vcrdon  v.  Topham,  Sir  T.  Jones,  208,  2  Nels.  Abr. 
1U8. 

In  an  action  against  Topham's  servants,  tt  was  pleaded  in  bar,  that  the  House  of  Com- 
mons had  ordered  Verdon  to  be  sent  for  in  the  custody  of  the  serjeant-at-arms,  to  answer 
pn  notmia  violation  privilegiorum  per  ipsum  eommUad  contra  Dom.  Com, ;  the  plea  being 
WRned  « J.  Holt."  A  verdict  was  found  for  the  plaintiff,  upon  an  issue  taken  in  the  re- 
joinder upon  an  allegation  of  notice  of  a  dissolution ;  Verdon  v.  Death,  2  Show.  800. 
And  see  the  record  at  length,  with  the  bill  of  exceptions,  signed  by  Wyndham,  J,,  at  the 
Cambridge  assizes  of  March  14|  24, 1681  /2.     Brownlotv,  latini  redivivut  129. 

(a)  The  act  gave  no  new  security.  It  tived  part  of  an  existing  privilege,  the  rest  of 
which,  the  altered  state  of  society  had  rendered  it  unnecessary  to  retain. 

(b)  4  G.  8,  c.  24 ;  24  G.  3,  c.  37 ;  and  see  85  H.  8,  c.  1 1 ;  and  the  Irish  statute  of  8  Ed 
*»  c.  1.    8ee  also  Earl  of  Athole  v.  Earl  of  Derby,  2  Lev.  72. 

(O  '^e  Proceedings  in  Stockdale  v.  Hansard,  published  by  order  of  the  House;  lesj 
folly  reported  as  to  the  argument,  9  A.  dt  E.  1,  (36  E.  C.  L.  R.  16.)  2  P.  de  D  I.  8e^ 
also  Lord  Campbell's  Speeches,  136. 
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simply  the  execution.    At  the  time  when  the  right  of  issuing  process  against 
members  of  parliament  was  not  in  litigation,  a  contrary  doctrine  was  nerer 
held.     Sir  George  Benyon  y.  iSl^r  John  Evelyn(a)  was  an  action  on  a  pro- 
mise made  in  1645 ;  to  which  the  defendant  pleaded  the  statute  of  liinita- 
tions,  21  Jac.  1,  c.  16,  (1623.)     To  that  the  plaintiff  replied,  that  the  de- 
fendant was  a  member  of  the  House  of  Commons  till  1648,  (6)  and  that 
then  the  government  was  *usurped,  and  no  courts  erected,  and  that   rmAAA 
he  brought  this  action  as  soon  as  courts  were  erected  upon  the  king's   ^ 
restoration.     It  was  then  decided  that  the  privilege  of  parliament,  and  the 
circumstance  of  the  courts  not  being  open,  were  no  answer  to  the  statute  of 
limitation,  not  being  within  any  of  the  exceptions  out  of  the  statute,  (c)  and 
that  a  man  might  file  an  original  against  a  member  of  parliament  without 
breach  of  privilege,  and  continue  it  till  his  privilege  be  terminated.  (<Q 
Rivers  v.  Cotizen  (e)  is  also  an  authority  to  show  that  the  issuing  of  process 
is  not  unlawful,  but  that  any  molestation  of  the  person  would  be  wrong. 
In  Colonel  PiU^s  case,  {/)  parliament  was  prorogued  on  the  16th  of  the 
month,  and  dissolved  on  the  17th.     The  new  writs  bore  teste  the  I8th,  and 
the  defendant,  who  was  a  member  of  parliament,  was  arrested  on  the  20th. 
The  question  was,  whether  the  arrest  had  been  made  within  time  of  privi- 
lege ;  and  it  was  determined  that  it  had  been  so  made,  and  that  the  prisoner 
might  be  discharged  on  motion.     [Coltman,  J.   *Was  the  motion  to  r^jj^ 
set  aside  the  writ  ?]    It  was  to  discharge  him,  and  Lord  Hardivicke,    ^ 
C.  J.,  with  a  majority  of  all  the  judges,  did  discharge  Colonel  Pitt  on  account 
of  the  arrest  being  illegal.     [JVIaule,  J.    Is  there  any  instance  of  a  writ  of 
privilege  and  iud^ent  upon  it?     That  would  show  whether  the  writ  of 
capias  was  held  void,  or  whether  there  was  only  a  discharge  fix)m  the  arrest.] 
It  is  believed  that  no  such  entries  are  to  be  found.     [Tikdal,  C.  J.   There 
does  not  appear  to  have  been  any  case  in  which  a  member  of  parliament 
or  a  peer  has  been  put  to  his  writ  of  privilege.]     Lord  Hardwicke,  C.  J., 
in  the  case  cited  from  Strange,  said,  tiiat  since  the  statute  of  12  &  13  W.  3, 
process  was  lawful,  but  that  arrest  was  illegal.     It  was  there  decided  that 
the  irregularity  was  merely  in  the  execution  of  the  writ.     [Tindal,  C.  J. 
In  Tidd's  Practical  Forms,  6th  ed.,  16,  (^)  a  form  is  given  of  a  writ  of  pri- 

(a)  Sir  Orlando  Bridgman's  Judgments,  824;  also  cited  in  13  Mod.  64 ;  Carthew,  137; 
14  East,  18,  49,  88. 

(6)  i.  e.  30  January — 9  February,  1648-9,  on  which  day  the  legal  existence  of  the  pa^ 
liament  (the  long  parliament  which  the  king  had,  by  16  Car.  1,  c.  7,  renounced  the  potrer 
to  dissolve)  was  considered  as  determined  by  the  death  of  the  king. 

(c)  If  the  statutory  period  once  begins  to  run,  it  is  not  stopped  by  any  subsequent  dis- 
ability. Thus,  if  a  man  become  insane  the  day  aAer  a  cause  of  action  has  accrued  to 
him,  and  of  which  he  could  by  no  possibility  have  notice,  or  if  he  is  sailing  out  of  tli« 
Thames  when  a  right  accrues  to  him  at  Berwick-upon-Tweed,  the  six  years  still  con- 
tinue to  run  ;  unlike  the  more  equitable  disposition  of  the  civil  law,  (partially  sdopted 
by  3  &  4  W.  4,  c.  37,)  contra  non  vaUntem  agert  turn  cwrit  prmtcr^iio.  By  the  third  sec- 
tion of  12  &  13  W.  3,  c.  3,  however,  it  is  provided  "that  where  any  plaintiff  shall  by 
reason  or  occasion  of  privilege  of  parliament,  be  stayed  or  prevented  from  prosecuting 
any  suit  by  him  commenced,  such  plaintiff  shall  not  be  barred  by  any  statute  of  timits- 
tion,  or  nonsuited,  dismissed,  or  his  suit  discontinued,  for  want  of  prosecuting  of  the 
suit  by  him  begun;  but  shall,  from  *\me  to  time,  upon  the  rising  of  the  pKT\ivaeat,be »f 
liberty  to  proceed  to  judgment  ana  execution."  A  similar  provision  is  contained  m 
11G.2,  c.  24,  s.  3. 

{d)  Since  the  12  St  13  W.  3,  c.  3,  nc  continuance  would  appear  to  be  necessary. 

(«)  5  Bac.  Abr.  5th  &  6th  ed.,  628;  I  Hats.  42;  14  East,  36;  Proceedings  in  Stockdtie 
V,  Hansard,  85. 

(/)  Holiday  v.  PUt,  2  Stra.  985;  Cas.  temp.  Hardw.  SA  37;  Fortescue,  8^  ^^* 
2  Corny ns*s  Rep.  444. 

\g)  In  the  8th  ed.  this  form  is  omitted. 
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vilege  to  an  inferior  court  for  an  attorney  of  K.  B.,  to  this  effect :  "  We 
command  you  and  every  of  you  that  you  desist  from  taking  the  said  A.  B. 
into  vour  custody  upon  any  writ  or  writs,  &c.,  and  that  if  the  said  A.  B.  be 
detamed  in  your  custody  by  any  writ,  &c.,  that  then  you  discharge  the  said 
A.  B.  out  of  your  custody.  '  Such  writ  is  similar  to  a  parliamenta^  writ 
of  privilege,  post,  474.]  The  uniformity  of  process  act  (post,  463)  au- 
thorized the  issuing  of  a  capiaSy  (a)  but  left  the  law  as  it  relates  to  the  ques- 
tion, whether  it  was  unlawful  to  proceed  to  outlawry  when  no  molestation 
of  the  person  took  place,  in  the  state  in  which  it  was  before. 

On  these  grounds  it  is  conceived  to  be  perfecdy  clear,  that  there  being 
nothing  to  show  that  proceedings  may  not  be  taken,  so  long  as  the  person 
is  not  arrested,  the  process  of  outlawry  was  not  irregular,  though  the  execu- 
♦4461  ^^^  ^^  **  would  have  been  so.  Creditors  may  *proceed  by  all  means 
^  in  their  power  to  make  a  member  pay  his  debts,  so  long  as  they  do 
not  molest  his  person.  They  are  entitled  to  be  armed  with  all  the  means 
that  may  enable  them  to  recover  their  debts  when  privilege  shall  cease. 
There  was  no  irregularity  in  the  outlawry  itself,  and  the  plaintiff  must  pro- 
ceed to  act  upon  it  before  the  defendant  can  claim  the  interferenc  of  the 
court.  While  he  is  a  member  of  parliament,  the  remedy  is  suspended  as  to 
his  person  ;  but  it  is  ordy  his  person  that  was  protected.  The  obiect  of  the 
present  application  is,  to  have  an  important  question  decided ;  and  it  is  sub- 
mitted that  this  is  a  case  fit  to  be  reconsidered.  The  court  having  granted 
a  rule  nisi, 

BompaSj  Serjt.,  now  showed  cause.  When  a  ca.  sa.  issues,  the  sheriff 
will  be  perfectly  justified  in  executing  the  mandate  of  the  court  according  to 
its  tenor.  He  is  not  bound  to  take  notice  of  any  privilege  to  which  the 
party  against  whom  the  writ  issues  may  be  entitled.  (6)  Neither  was  he 
bound  here  to  act  upon  the  request,  which  accompanied  the  delivery  of  the 
writ,  that  Tum  est  inventus  (c)  should  be  returned.  The  next  process  is  a 
writ  of  exigi  /aciaSy  under  which  the  defendant  is  demanded  at  successive 
courts.  It  is  admitted  that  the  defendant  could  not  be  taken  upon  any 
writ;  yet  for  not  surrendering  himself, — ^for  not  coming  to  be  taken, — 
it  is  contended  that  he  may  be  punished  by  outlawry, — by  the  forfeiture 
of  his  goods  and  of  the  issues  of  his  lands.  Before  the  statute  of  12  &  13 
W.  3,  c.  3,  the  privilege  claimed  was,  not  protection  for  the  person,  but 
•4471  ^'^^n^P^io^  from  liability  to  be  sued,  (d)  The  *claim  was  supported 
■I  on  the  ground  that  persons  engaged  in  the  performance  of  a  great 
public  service  ought  not  to  have  their  attention  drawn  off  to  matters 
of  a  private  (e)  ana  personal  nature ;  and  no  liti^tion,  either  at  law  or  in 
equity  (y)  could  be  commenced  or  prosecuted  against  a  peer  or  a  member  of 

(a)  But  see  1  de  2  Vict  c  110. 

(6)  Vide  Cameron  v.  Lightfoot,  8  W.  Bla.  1190. 

M  Vide  suprJL,  439,  (6). 

(a)  It  would  have  been  a  breach  of  privilege  before  the  statute  to  tummtm  a  peer  or 
member,  but  quart  whether  the  issuing  of  an  original  writ,  or  of  other  iervinabU  process, 
^hout  aetualiy  terving  if,  coold  have  interfered  with  the  *  discharge  of  parliamentary 
doties. 

(<)  Even  now  a  member  cannot  absent  himself  for  the  purpose  of  attending  to  his 
ovD  afiairs,  however  pressing,  without  the  leave  of  the  House. 

(f)  Or  in  the  ecclesiastical  court  In  the  18  Edw.  1,  (1290,>  an  attachment  issued 
tgtinst  the  Prior  of  the  Holy  Trinity,  and  Bogo  dc  Clare,  to  answer  the  king,  Peter  da 
ChioQot,  the  king's  steward,  Walter  de  Fanecurt,  the  king's  marshal,  Edmund,  Earl  of 
Cornwall,  and  the  Abbot  of  Westminster,  for  serving  the  earl  with  a  summons  to  appear 
Wore  the  Archbishop  of  Canterbury,  while  the  earl  was  walking  up  Westminster  Hall 
on  his  way  to  the  parliament    Bogo  de  Clare,  the  plaintiff  in  the  court  Christian,  paid 

8  M 
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the  House  of  Commons  during  the  sitting  of  parliament.  [Ebskine,  J.  Or 
for  forty  days  after  a  dissolution,  (a)]  By  the  12  &  13  W.  3,  c.  5,  the  general 
exemption  is  taken  away,  but  the  second  section  expressly  provides  that 
members  shall  not  be  arrested  or  imprisoned.  So  the  13  Anne,  c.  18,  enacts 
that  nothing  contained  therein  shall  subject  a  peer  or  a  member  of  parliament 
to  be  arrested.  •The  same  principle  pervades  the  provisions  of  II  G.  r» -^ 
2,  c.  34.  The  10  G.  3,  c.  50,  re-enacts  the  clauses  contained  in  the  '- 
preceding  statutes  which  preserve  the  privileges  of  parliament,  and  contem- 
plates that  the  proceedings  will  be,  not  by  c(^nas  ad  respandendu/mj  but  by 
summons  and  distress  infinite.  (6)  There  is  no  statute  which  authorizes  the 
issuing  of  process  by  which  the  arrest  of  a  member  is,  even  formally,  com- 
manded, (c)  The  arrest  of  a  member  of  parliament  being  illegal,  it  cannot 
be  legal  for  the  court  to  order  such  an  arrest.  The  judgment  in  Holiday  r. 
Pitt,  suprii,  444,  was  referred  to  in  moving  for  the  rule,  as  showing  that  the 
privilege  is  confined  to  the  protection  of  the  person  from  actual  arrest.  But 
the  court  could  not  in  that  case  grant  more  than  was  asked  for  by  the  rule.  The 
member  is  protected  not  only  from  being  arrested,  but  from  being  made  the 
subject  of  a  command  to  arrest.  *HatseU,  Prec.  1st  ed.,  179, 2d.  ed.,  r^^ 
184,  refers  to  the  case  of  Hodges  and  Moore  reported  by  Piynne,  1  ^ 
Car.  1, 4th  Register,  810.  "  Moore  having  privilege  of  parliament  procures 
the  speaker,  Sir  H.  Finch,  to  write  his  letter  in  the  name  of  the  parliament 
to  the  Court  of  King's  Bench  to  stay  judgment.  The  court  was  greatiy  ot 
fended  at  this,  and  would  have  returned  a  sharp  answer  to  the  parlicOieDt, 
if  it  had  not  been  dissolved.  Because  it  is  against  the  oaths  of  the  judges  to 
stay  judgment  nee  per  grand  seal  nee  per  petit  seal,  per  le  statute,  {d)     But  the 

a  fine  to  the  king,  and  ofTered  the  earl  1000/.,  of  which  the  latter  remitted  all  bat  lOOL 
1  Rot.  Pari.  17  a,  b.  Ryl.  Plac.  Pari.  6. 

Prynne  (4th  Reg.  819)  denies  that  this  was  a  case  of  privilege,  Bogo  being  saed  not 
only  by  the  earl,  but  also  by  the  king,  whose  palace,  and  by  the  abbot,  whose  sanctuary 
was  violated. 

It  appears,  that  when  an  attempt  was  made  to  serve  Bogo  de  Clare  himself  with  a 
similar  process,  his  servants  compelled  the  apparitor  to  eat  {fnanducare  feeerunt)  the  cita- 
tion, lb.  24  b,  Abbreviatio  Placitonim,  288.  Four  of  Bogo*s  servants,  whom  the  ap- 
paritor was  able  to  identify  as  having  taken  an  active  pari  in  this  outrage,  esc».ped 
beyond  sea;  but  de  Clare  himself,  notwithstanding  his  absence  at  the  time,  and  his  dis- 
claimer of  all  participation  in  the  transaction,  and  of  all  privity  with  its  perpetratoiSt 
was  ultimately  held  to  be  personally  responsible.    Ryl.  Plac.  Pari.  22. 

What  is  particularly  observable  in  this  aflair  is,  that  Bogo  was  fined  by  the  court  of 
parliament  at  for  a  breach  of  privilege,  in  permitting  the  archbishop's  officer  to  be  insulted, 
and  the  archbishop's  process  treated  with  contempt,  during  the  sitting  of  parliament. 

(a)  Vide  ante,  442. 

lb)  Altered  by  the  uniformity  of  process  act,  post,  463. 

(c)  It  is  said  in  Bacon's  Abr.  Privilege  (C.^  7, 6th  and  6th  ed.,  vol.  v.  646,  that  •*  a  meoi- 
ber  of  the  House  of  Commons  may  be  sued,  either  in  K.  B.  or  Chancery,  by  bill ;  InU  k 
cannot  be  declared  against,  in  K.  B,  as  in  the  mslody  of  the  marthal.**  The  cases  cited  in  the 
margin,  Dawkint  v.  Burridne,  2  Stra.  734,  2  Lord  Raym.  1442 ;  Say  v.  Lord  Byron,  Sayer 
63,  64,  2  Cowp.  846,  2  H.  Bla.  302,  are  silent  as  to  the  latter  part  of  the  proposition ;  and 
in  Wadtworth  v.  Handitide.  Bac.  Abr.  Priv.  (C.)  7,  it  is  said,  **  It  halh  been  held,  that  is  aa 
action  founded  on  12  dc  13  W.  3,  c.  13,  the  defendant  shall  have  an  imparlance;  and  it 
Tas  said  in  this  ease,  that  the  practice  is  to  file  a  bill  in  the  nature  of  a  special  etpi** 
against  the  defendant,  and  then  to  summon  him;  and  if  he  appear  upon  such  sammoas, 
the  plaintiflf  may  declare  against  him  as  m  cuttodiA  fnamcalli,^  In  the  same  work  (Bac 
Abr.  Privilege  (C.)  7, 6th  and  6th  ed.,  vol.  v.  643)  it  is  said,  that  if  a  peer  fails  to  appear 
in  Chancery  after  receiving  a  letter  summons  from  the  chancellor,  "a  mijNEiM  issuti 
Against  him ;  and  his  time  for  appearing  and  answering  being  out,  an  attetckment  mast 
be  actually  made  and  entered  against  hiitit  though  never  ereetUed,  to  ground  a seqnestratioB 
upon.  It  is  a  motion,  of  course,  for  a  sequestration  upon  an  attachment  for  want  of  aa 
answer."    But  see  Bac.  Abr.  PriviUge,  (C.)  7,  6th  and  6th  ed.,  vol.  v.,  642. 

{d)  See  Abbrev.  Placit  329;  Abbr.  RoU  in  Scacc.  446,  b ;  Serviens  ad  legem,  90,tli 
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way  in  such  case  is,  to  procure  a  supersedeas :  (a)  which  is  a  special  wnt  a^ 
pointed  in  these  cases ;  and  this  is  to  be  allowed,  being  the  legal  course ;  but 
the  latter  is  not  to  be  regarded.  And  in  another  report  of  this  case,  the  effect 
of  this  letter  was  disallowed  by  the  whole  court,  and  the  court  said  the  de« 
fendant  ought  to  have  brought  a  writ  of  privilege ;  and  when  Thorpe,  who 
was  speaker  had  a  supersedeas  for  all  actions,  this  was  bad ;  for  he  ought  to 
have  had  a  particular  supersedeas  for  each  action,  (b)  And  the  parliament 
had  privilege  for  the  peison  Jbut  not  for  the  proceedings  by  any  letter.  Lord 
Chieif  Justice  Crewe  (who*  ad  been  himself  speaker),  said  ^  Que  il  voet  es* 
toyer  sur  le  justice  del  court:  £t  si,  come  ils  estoyent  sur  lour  privileges, 
issint  nous  voylomus ;  en  ascun  cases  poent  ils  restreyn  le  counsel  del  party, 
ou  le  party  luy  mesmes,  mes  nemy  le  court,  que  n'est  lye  de  prender  notice 
sans  special  breve ;  mes  lespartyes,  queux  proseaUe^  sont  en  danger. \c)  This 
•4501  ^^^^  **®  reported  in  Latch,  (p.  15,  48,  and  15  \)  and  in  Noy  there  is 
^  a  very  short  note  of  it,  (p.  83.)  It  appears  upon  the  Journals  of  the 
20th  of  May,  1626,  and  it  is  referred  to  the  select  committee,  to  whom  Sir 
Robert  Howard's  case  had  been  referred.  This  committee  make  no  report ; 
and  the  parliament  is  dissolved  upon  the  15th  of  June.  If  the  judges  had 
continued  of  the  same  mind,  which  the  reporter  Latch  says  they  were,  *  to 
have  written  a  sharp  answer  to  the  parliament,'  it  is  probable  that  the  House 
of  Commons,  which  had  compelled  the  High  Commission  Court  *  to  vacate 
and  annihilate'  all  their  proceeding  against  Sir  Robert  Howard  when  in 
breach  of  their  privilege,  (proceedmgs  subscribed  by  the  Lord  Archbishop 
of  Canterbuiy,  Lord  Keeper,  Lord  President,  Lord  Lincoln,  and  several 
others,)  would  not  have  quietly  acquiesced  in  this  disobedience  of  the  Court 
of  King's  Bench,  to  an  order  which,  from  the  beginning  of  the  century,  had 
been  sent  to  all  die  courts  of  Westminster  Hall,  and,  as  far  as  appears,  had 
been  always  attended  to." 

It  is  clear,  that  before  the  12  &  13  W.  3,  c.  3,  the  issuing  of  a  capias 
against  a  member  of  parUament  would  have  been  illegal,  (d)  In  the  Coun- 
tess of  Huntingdon's  case,(e)  a  bill  of  Middlesex,  which  had  issued,  was  su- 
Eerseded,  and  the  defendant  was  discharged  without  pleading,  it  appearing 
y  the  record  that  the  defendant  was  a  peeress,  and  the  attorney  who 
had  issued  the  process  was  committed;  in  Fortnam  v.  Lord  Rokeln/y  4 
Taunt.  668,  a  peer  of  Ireland  having,  subsequently  to  the  Union,  {f)  been 
*AF%1 1  *^^^^  ^^  ^^^  ^^Py  ^^  ^  common  capias  ad  respondendum^  the 
^   proceedings  were  set  aside  as  irregular,  (g)    That  was  a  stronger 

(a)  8ee  a  tttpemdtuu  to  an  exigent  against  a  prior,  Rast  Entries,  336  c ;  against  a 
baron,  post,  472. 

(6)  As  to  Thorp^i  ease,  see  ft  Rot.  Pari.  239,  1  Hatsell,  28,  13  Co.  Rep.  64;  Proe.  m 
Stockdale  «.  Hansard,  45. 

(r)  ^'That  he  would  stand  npon  the  justice  of  the  court.  And  so  thev  stand  upon 
their  privilege,  so  will  we.  In  some  cases  they  can  restrain  the  counsel  of  the  party,  or 
the  party  himself,  but  not  the  court,  which  is  not  bound  to  take  notice  without  a  special 
writ.     But  the  parties  who  protecute  are  in  danger" 

(d)  Tide  Lady  Wake  v.  The  Bishop  of  Ely,  T.  29,  E.  3,  fo.  42,  and  see  1  Mann,  dc  Ryl 

(tf)  Anon,  1  Ventr.  298.    And  see  Couche  v.  Lord  Jrundel,  3  East,  127. 

(/)  By  40  G.  3,  c.  67,  art.  4,  it  is  enacted,  "  that  all  peerages,  both  of  Great  Britain 
and  Ireland,  now  existing  or  hereaAer  to  be  created,  shall,  in  all  other  respects,  be  con 
sidered  as  peerages  of  the  United  Kingdom ;  and  that  the  peers  of  Ireland  shall,  as  peers 
of  the  United  Kingdom,  be  sued  and  tried  as  peers,  except  as  aforesaid,  and  shall  enjo7 
all  privileges  of  peers,  as  fully  as  the  peers  of  Great  Britain  ;  the  right  and  privilege  of 
sitting  in  the  House  of  Lords,  and  the  privileges  depending  thereon,  and  the  right  of 
sitting  on  the  trial  of  peers,  only  excepted." 

(g)  S.  P.  Coates  v.  Lord  Hawarden,  7  B.  dc  C.  388,  1  M.  dc  R.  110 ;  Storey  v.  Birmingham^ 
1M.d&R.in,n. 
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case  than  the  present,  because,  as  there  was  no  affidavit  to  hold  to  bail,  nc 
arrest  could  have  been  made  under  the  capias.  In  Briscoe  v.  The  Earl  of 
Egremonty  3  M.  &  S.  88,  {a)  where  an  English  peer  had  been  served  with 
the  copy  of  a  bill  of  Middlesex,  the  proceedings  were  set  aside  because  it 
contained  a  cojpias  clause.  [Spankiej  Sent.  A  peer,  I  admit,  is  not  subject 
to  process  of  capias^  on  the  ground  of  his  presumed  sufficiency.  (A)]  The 
plaintiff  then  admits  himself  out  of  court,  the  privilege  of  the  peers  being 
precisely  the  same  as  that  of  the  member  of  the  House  of  Commons,  the 
obligation  to  give  his  attendance  in  parliament  teing  the  ground  of  exemp- 
tion in  each.  Suppose  the  return  had  been,  that  the  defendant  was  privi- 
leged from  arrest  instead  of  non  est  invenius^  the  defendant  could  not  have 
been  outlawed.  James  v.  Jenkins^  9  B.  Moore,  589,  (c)  shows  that  rm^a 
a  ^plaintiff  can  proceed  to  outlaw  the  defendant  in  diose  cases  only  '- 
where  the  defendant  absconds  and  cannot  be  found.  It  also  shows,  that 
it  is  illegal  to  proceed  to  outlawry  against  a  person  who  is  known  io 
be  already  in  custody ;  inasmuch  as  by  such  process  the  defendant  is  sup- 
posed to  have  been  guilty  of  a  default  in  not  surrendering  himself  into 
custody. 

Spankie,  Sent,  in  support  of  the  rule.  The  mtention  of  the  legislature  in 
framing  the  different  statutes  which  have  been  referred  to,  was,  to  protect 
the  persons  of  members  of  parliament  from  arrest  and  imprisonment.  Mem- 
bers have  no  privilege  agamst  being  outlawed,  (rf)  The  case  of  peers,  who 
are  privileged  for  life,  is  different  from  that  of  members  of  the  House  of 
Commons.  Peers  are  intended  to  have  sufficient  (e)  to  pay  whatever  debt* 
they  have  contracted :  Bac.  Abr.  Privilege^  (C.  1.)  The  contest  between 
the  public  {f)  and  the  House  of  Commons  was  decided  by  the  12  &  13  W. 
3,  c.  3 ;  wluch  *put  an  end  to  the  claim  set  up  by  the  Commons  to  t^ata 
be  exempted  from  all  liability  to  be  sued  during  the  time  of  privi-  *• 

(a)  Bat  as  to  this  case,  see  Davit  v.  Lord  Rtndlahcmy  7  Taunt.  679 ;  8.  C.  not  &  Pn  1 B. 
Moore,  410. 

(6)  In  a  homine  replefiiando  against  Lady  Spenser  and  others,  it  was  said  by  Halse, 
(Hugh  Hulse,  J.  of  K.  B.  ui  videtur,)  that  **  in  a  writ  of  debt  and  trespass,  a  eapuu  does 
not  lie  against  an  earl,  baron,  et  hujusmodi,  because  that,  by  reason  of  their  estate,  it  is 
intended  that  they  have  assets  .whereby  they  can  be  brought  in  by  process  (vide  ante, 
440,  n.;)  but  in  this  case,  of  a  wrong  which  she  has  done  in  not  suffering  replevin  to  bfl 
made,  it  is  a  cause  that  her  body  should  be  taken."    M.  1 1  H.  4,  fo.  16,  pi.  34. 

In  that  case  it  was  pleaded  that  Lady  Spenser  was  a  pear, 

(r)  And  see  Pigou  v.  Drummondj  I  New  Cases,  364,  1  Scott,  264 ;  DrtmmKmd  t. 
Ptgou,  2  New  Cases,  114,  2  Scott,  228;  Jnderdon  v.  jSUxander,  2  Dowl.  P.  C.  267, 
infrd,  464. 

(rf)  It  is  said  by  the  reporter  in  the  Year  Book  of  M.  27  H.  8,  fo.  22,  to  have  been  de- 
cided in  the  reign  of  Edward  III.,  that  exigent  lies  against  a  lord  of  parliament,  if  he  be  nd 
xrtified  lord  of  parliament ;  but  the  authorities  which  he  vouches  he  does  not  refer  to  tf 
cases  in  the  printed  Year  Books,  nor  are  they  to  be  found  there.  The  same  position  is 
stated  in  Bro.  Abr.  Exigent,  pi.  3,  but  citing  only  27  H.  8,  22.  As  to  certifying  or  record- 
ing a  baron,  see  post,  474,  Reg.  Brev.  287,  b. 

(e)  Lord  Brooke  Fays,  (Bro.  Abr.  Exigent,  pi.  72.)  "  See  in  the  Old  Natura  Brevinm, 
in  the  writ  of  debt,  that  process  of  outlawry  does  not  lie  against  archbishop,  earl,  abbot* 
baron,  or  knight ;  for  it  is  intended  they  are  sufficient  That,  however,  does  not  bold 
good  (ne  tient  lieu)  of  knights  at  this  day,  for  knights  are  often  outlawed.  But  if  a  lord 
of  parliament  be  outlawed,  it  is  error,  ut  tenetur  •  but  I  have  heard  that  denied  by  old 
cursitors."  It  is  said,  14  H.  6,  fo.  2,  pi.  9,  "Process  of  outlawry  does  not  lie  agaios* 
a  duke,  earl,  or  baron,  not  only  because  it  is  intended  that  they  have  lands,  ante,  440  (6)i 
but  for  the  dignity  which  is  in  them."    And  see  post,  995,  n. 

(/)  This  would  be  that  part  of  the  public  which  adhered  to  the  Duke  of  York  and  nil 
friends,  (by  whom  Jay  was  supported  against  an  ultra-protestant  House  of  CommoMi) 
— the  Jacobites  and  nonjurors  of  the  succeeding  half  century. 
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lese,  (a)  a  claim  which  the  House  of  Lords  never  set  up.  (b)  Yet  the  pri- 
yilege  of  peers  is  permanent ;  that  of  the  Commons  temporary. 
*4541  *^^  ^^y  ^^  admitted  that  a  capias  utlagaJtum  cannot  issue  against 
-I  a  member  during  the  period  of  privilege.  [Maule,  J.  Do  you 
mean  that  it  cannot  issue,  or  diat  it  cannot  be  executed  ?]  It  may  issue, 
but  cannot  be  executed.  The  object  of  the  present  proceeding  is  merely 
to  enforce  pajrment  of  a  debt.  It  is  the  issuing  of  a  capias  a^inst  a  party 
only  temporarily  privileged,  with  a  view  to  its  being  enforcea  after  the  pri- 
vilege shall  have  ceased,  llie  decision  in  James  v.  Jenkins^  supr4  451, 
has  not  been  acted  upon ;  Johnson  v.  Driver^  1  DowL  P.  C.  126.  Pigou 
V.  Drumnumdy  1  New  Gases,  354,  (c)  was  a  case  of  particular  hardship, 
as  the  party  proceeded  against  to  outlawry  was  known  not  only  to  be  abroad, 
but  to  be  represented  by  an  attorney  in  this  country,  to  whom  no  application 
had  been  made.  Here,  there  is  nothing  more  than  a  bond  fide  intention  to 
outlaw  a  party  against  whom  no  other  proceedings  can  be  made  available. 
All  that  the  House  ever  did  was  to  discharge  the  party ;  they  never  inter- 
fered to  set  aside  the  proceedings.  [Bosanquet,  J.  They  could  not  set 
aside  the  proceeding ;  they  could  deal  only  with  the  effect  of  the  proceed- 
ings.] In  AttwyWs  case,  1  Hatsell,  48,  (rf)  where  a  fi.fa.  or  a  ca,  sa.  had 
been  sued  out  against  a  member  of  parUament  in  the  {Exchequer,  a  special 

(a)  By  the  statute  of  WiUiam,  which  authorized  the  commencing  and  prosecuting  of 
actions  against  peers  and  members  of  parliament  in  the  superior  courts  at  Westminster, 
and  in  the  duchy,  admiralty,  and  ecclesiastical  courts,  both  Houses  relinquished  the  rigfu, 
which  they  had  long  enjoyed,  of  exemption  from  the  service  of  process  during  the  time 
of  privilege. 

(6)  Sed  vide  post,  462  (a),  470  (a). 

In  Lord  Storton  (Stourton)  and  Lord  Mordant's  case  in  the  Star  Chamber,  3d  June, 
1606,  (Sir  F.  Moore,  780,)  when  those  peers  were  fined,  the  former  in  6000  marks 
(4000/.,)  and  the  latter  in  10,000  (6666/.  13«.  4J.,)  and  remanded  to  the  Tower  during  the 
kinsfs  pleasure,  for  not  attending,  according  to  their  writs  of  summons,  on  the  first  day 
of  the  parliament,  (the  5ih  of  November,  of  the  gunpowder  plot,  to  which  they  were  sus- 
pected of  being  privy,)  amongst  the  four  ways  (voycea,  no  doubt  misprinted  for  "voyft") 
of  aggravation  urged  by  the  Attorney-General  (8ir  Edward  Coke,)  the  third  was,  **  the 
fhvolousness  of  their  excuses.  Sturton  says  that  he  was  indebted  130/.,  and  durst  not 
come  (ne  aututi  de  vener)  to  parliament ;  and  yet  he  was  (taken)  while  coming,  (et  fuU 
tn  veiffitant,)  on  the  6th,  which  was  the  day  after  the  danger  intended,  (or  understood,  U 
jour  aprei  U  danger  entend,)" 

''The  persons  present  on  that  occasion  (la  presence  de  ceo)  were  Sir  J.  Herbert,  Sir  J. 
Fortescue,  Walmsley,  Flemming,  and  Popham ;  of  the  earls,  Dorset,  Nottingham,  Suffolk, 
Shrewsbury,  Worcester,  Northampton,  Salisbury,  and  Exeter;  of  the  bishops,  Canter- 
bury and  London ;  and  Lord  Ellesmere,  Chancellor;"  and  see  Dyer,  60,  mai^. 

The  liability  to  amercement  and  other  punishment  in  such  cases  is  recognised  by  5 
Rich.  2,  8t  2,  c.  4. 

No  objection  seems  to  have  been  taken  by  these  peers  to  the  right  of  the  Star  Cham- 
ber to  inquire  of  matters  done  or  omitted  to  be  done  in  parliament.  See  the  BUhop  of 
W^iwfAw/fr**  caise,  4  Inst  16,  12  Howell's  St.  Tri.  1436,  where,  to  a  similar  proceeding  in 
K.  B.,  the  defendant  pleaded  to  the  jurisdiction.  It  is  not  improbable  that  these  noble- 
men had  too  di&tinct  a  recollection  of  the  fate  of  the  Duke  of  Norfolk  in  1571,  and  of  the 
more  recent  execution  of  the  Earl  of  Essex  in  1601,  to  be  anxious  to  dispute  the  juris- 
diction of  a  court  in  which,  at  least,  their  heads  were  safe. 

When  Lord  Sturton  and  Lord  Mordant's  case  occurred,  it  was  probably  considered 
doubtful  whether  the  privilege  of  peers  summoned  to  parliament  arose  before  the  day 
on  which  the  parliament  sat ;  as  it  was  afterwards  considered  necessary  by  the  House 
of  Lords  to  make  orders,  (28th  May,  1624,  and  16th  January,  1628,)  by  which  it  is  </e- 
^rtd  that  the  privilege  commences  from  the  date  of  the  writ  of  summons.  And  see  the 
Prwr  of  MaUorfs  Caie,  1  Hatsell,  12;  Proceedings  in  Stockdale  v.  Hansard,  84;  J)owu  v. 

WaUh,  1  Hatsell,  41 ;  Proceedings  in  Stockdale  v.  Hansard,  84 ;  post,  470  (a). 
(0  But  see  Hunter  v,  Whitfield,  6  Dowling,  P.  C.  70. 
id)  Proceedings  in  Stockdale  v.  Hansard,  83. 
YOL.  XL.  b7  8m2 
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act  of  parliament  was  resorted  to,  (a)  which  act  ^authorized  die  r^^^r 
plaintiff  to  proceed  against  the  defendant  after  the  dissolution.     Ers-   *- 
KiNE,  J.   There  the  plaintiff  was  allowed  to  proceed  upon  the  same  judg- 
ment, not  *upon  the  same  execution.]     The  statute  of  2  Jac.  1,  c.  13,   r**^ 
after  reciting  that  ^^  doubt  hath  been  made,  if  any  person  being  ar-   ^ 

(a)  This  legislation  for  particalar  cases  appears  to  have  been  in  conformity  with  the 
practice  of  the  times.  At  a  period  when  the  legislative  duties  of  parliament  were  le« 
onerous  than  they  now  are,  the  Houses  seem  to  have  been  not  anwilling  to  fill  op  their 
intervals  of  leisure  which  occurred  during  the  discussion  of  the  amoant  of  subsidy  to 
be  granted,  or  of  the  lists  of  poiiticat  opponents  to  be  attainted,  by  legislation  on  subjecu 
which,  in  later  times,  would  have  been  left  to  the  ordinary  jurisprudence  of  the  countrr. 
Desides  which,  as  the  law  then  stood,  where  the  body  was  once  taken  in  execntion  tbf 
debt  was  generally  considered  as  extinguished,  unless  the  debtor  escaped  from  pri50D 
without  the  assent  of  the  creditor.  But  a  discharge  out  of  custody  by  lawful  authority, 
as  by  order  of  the  House  of  Commons,  might  have  operated  as  an  extinguishment  of  the 
debt.  Unless,  therefore,  this  nile  of  the  common  law,  under  which  the  debt  was  conM- 
dered  to  be  discharged,  had  been  suspendeu. — ^which  could  only  be  by  an  act  of  (be 
legislature, — the  creditor  would  have  been  in  danger  of  losing  his  whole  debt  by  whit 
might  have  been  a  mere  inadvertence. 

Neither  of  the  above  reasons  has  any  application  to  the  3  &4  Vict  c.  9,  by  which  pro- 
vision is  made  for  the  staying  of  proceedings  criminal  or  civil,  against  persons  employ«l 
by,  or  acting  under,  the  authority  of  the  Houses  of  Parliament,  or  one  of  them,  in  the 
publication  of  such  of  the  reports,  papers,  votes,  or  proceedings  of  either  House  of  Parlia- 
ment, as  such  house  may  determine  fit  or  necessary  to  be  published.  This  latter  statute, 
notwithstanding  the  plausible  statements  with  which  the  bill  was  introduced,  the  guarded 
language  in  which  the  enactments  are  expressed,  and  the  saving  of  parliamentary  prin- 
lege  contained  in  the  fourth  section,  can  scarcely  be  regarded  in  any  other  light  than 
tnat  of  a  concession  (which  may  be  hereafter  regarded  as  an  absolute  surrender)  to  popu- 
lar feeling  of  the  privileges,  and  even  of  some  of  the  most  important  functions,  ol  the 
House  of  Commons.  To  the  want  of  sufficient  firmness  on  the  part  of  the  House  to  as- 
sert its  own  powers,  and  to  the  imitation  of  the  precedent  of  1814,  when  an  unpopular 
House  of  Commons  put  forward  a  court  of  law  to  vindicate  those  rights  which  their  cf»n- 
stituents,  the  commons  of  England,  had  placed  in  their  keeping, — instead  of  proceeding, 
as  former  parliaments  had  done,  and  as  ail  other  courts  have  constantly  done,  directly 
against  the  impugners  of  those  rights, — the  difficulties  which  led  to  the  above  enactment 
may  fairly  be  ascribed. 

That  the  strenuous  opposition  displayed  upon  the  occasion  in  question  by  the  citf  of 
London  was  caused  rather  by  the  mistake  of  placing  the  privileges  of  the  House  in  such 
a  position  as  to  give  to  the  discussion  the  appearance  of  an  ordinary  legal  proceeding  in 
a  court  of  competent  jurisdiction,  than  by  any  dissatisfaction  with  the  course  taken  br 
the  House  with  respect  to  the  publication  of  parliamentary  papers,  may  be  inferred  from 
the  circumstance  that  the  citizens,  after  voting  a  present  of  plate  to  their  mayor  in  1771, 
for  supporting  the  right  to  the  unrestrained  publication  of  all  parliamentary  proceedings 
without  the  consent  of  the  House,  with  a  singular  impartiality,  bestowed  a  similar  mark 
of  approbation  upon  their  sherifls  in  1840,  for  resisting  the  exercise  of  such  a  right  of 
publication,  even  vntk  that  consent.  The  resistance  offered  by  the  city  of  London  wts, 
however,  no  doubt  encouraged  by  the  re-appearance  in  Westminster  Hall  of  thai  low 
estimate  of  parliamentary  duties,  that  unfavourable  view  of  parliamentary  rights,  aod 
that  jealousy  of  parliamentary  privilege,  once  entertained  by  Lord  Holt,  but  generaNf 
supposed  to  have  been  buried  with  other  opinions  peculiar  to  that  learned  but  eccentne 
judge,  so  unfortunate  where  he  differed  from  his  brethren  on  the  bench  (vide  SkMntorartk 
V.  Garnet,  or  Garreit,  3  Lev.  261. 3  Mod,  240,  Comberbach,  151,  1  Show.  35;  Lane  v.  Coltim, 
1  Ld.  Raym.  546,  5  Mod.  456,  11  Mod.  12,  12  Mod.  472,  Carth.  487;  Cote  v.  RmebMm, 
1.  Salk.  234,  2  Ld.  Raym.  831 ;  Morris  v.  Reynolde,  ib.  857 ;  Regina  v.  Pafy,  ib.  1105,)  and 
whose  opinions  may  have  received  a  bias  from  his  ill  success  in  defending  the  serraals 
of  the  serjeant-at-arms;  ante,  442,  n. 

That  the  enactment  in  question  should  be  hailed  with  satisfaction  by  those  who  were 
desirous  of  destroying  or  new  modelling  the  British  constitution,  will  not  be  matter  of 
surprise,  when  the  state  of  parliamentary  privilege,  as  it  existed  before  the  3&4  Vict 
c.  9.  and  the  dependent  condition  to  which  it  is  now  reduced,  are  considered  together. 

Before  the  passing  of  that  act,  or  at  least  until  the  year  1837,  the  consiitutionalaa* 
the  municipal  law  of  England  with  respect  to  parliamentary  privilege  were  siipp<»«»  *> 
coincide,  and  appear  to  stand  thus : 

The  two  houses  of  parliament  have  certain  important  functions  and  duties  to  dis- 
charge, both  collectively,  as  a  parliament,  and  distributively  as  I  ranches  of  the  parlia**"** 
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•4571  "^^^  "*  execution,  and,  by  privilege  of  *either  of  the  houses  of 
J  parliament,  set  at  hberty,  whether  the  party  at  whose  suit  execution 
*  JiiSl  ^^^  pursued,  was  forever  after  barred  and  disabled  to  sue  forth  a  new 
J  •writ  of  execution  in  that  case,"  enacts,  "  that  the  party  at  or  by 
whose  sui:  such  writ  of  execution  was  pursued,  his  executors  or  administra- 
tors, after  such  time  as  the  privilege  of  that  session  of  parliament  in  which 
such  privilege  shall  be  so  granted  shall  cease,  may  sue  forth  and  execute  a 
new  writ  or  writs  of  execution,  in  such  manner  and  form  as,  by  the  law  of 

The  parliament  acts  in  its  coUective  capacity  when  the  three  estates  of  the  realm, — 
the  spiritaalty,  the  peerage,  and  the  commons, — in  parliament  assembled,  approach  th« 
throne  for  the  purpose  of  giving  their  concurrent  tacit  assent  to  those  laws  which  the 
sovereign,  in  their  presence,  enacts,  {Hadelow  v.  The  A'ing,  in  error,  H.  22,  E.  8,  fo.  8,  pi.  2ft; 
Wbitelock,  Parliamentary  Writ,  vol.  i.  406;  Hale's  Jurisdiction  of  the  Lords'  House,  4, 
10,  11, 14  ;)  sach  assent  being  inferred  from  the  presence  of  the  estates  at  the  time  of  the 
actual  enactment,  preceded  by  their  advice,  and  prospective  assent,  given  by  passing  the 
bills  in  their  respective  houses.* 

Except  in  this  ultimate  and  operative  stage  of  legislation,  the  peculiar  functions  of 
parliament  are  exercised  distributively  in  their  separate  houses.  Some  of  these  func- 
tions are  common  to  the  whole  parliament,  though  exercised  separately ;  others  are  pecu- 
liar to  the  commons,  others  to  the  lords,  as  consisting  of  the  spiritualty  and  the  peerage; 
others,  it  would  seem,  to  one  of  those  estates,  the  lords  temporal,  only.  The  unrestricted 
exercise  of  all  these  several  functions  by  the  parliament,  whether  acting  collectively  or 
in  its  twofold  or  in  its  threefold  division,  (Cott.  Rec.  11,  12, 18,)  appears  to  have  been 
formerly  considered  essential  to  the  due  maintenance  of  the  constitution. 

To  insure  the  unrestricted  exercise  and  due  discharge  of  these  functions,  the  parlia- 
ment was,  up  to  the  period  in  question,  supposed  to  be  clothed  with  all  privileges  neces- 
sary to  the  exercise  and  discharge  of  these  functions,  and  to  be  invested  with  all  powers 
required  for  the  assertion  and  maintenance  of  these  privileges. 

The  nature  and  extent  of  the  privileget  of  parliament  would  be  prescribed  to  those  who 
were  called  upon  to  exercise  and  to  maintain  them,  partly  by  the  nature  of  the  duties, 
the  uninterrupted  discharge  of  "which  those  privileges  were  designed  to  protect,  and 
partly  by  the  varying  circumstances  under  which  those  duties  were  from  time  to  time 
reqaired  to  be  discharged.  The  powers  of  parliament  would  be  regulated,  not  only  by 
the  nature  of  the  privileges  to  be  asserted  and  maintained,  but  also  very  materially,  by 
the  form  and  shape  in  which  those  privileges  might  from  time  lo  time  be  assailed.  To 
foresee  all  the  emergencies  which  may  arise,  and  to  fix,  by  anticipation,  in  what  particu- 
lar manner  such  emergencies  shall  be  met  and  dealt  with  at  the  moment  they  shall  arise, 
would  be  impossible.  It  has,  therefore,  hitherto  been  left  to  the  parliament,  whether  act- 
ing collectively  or  distributively,  to  decide,  from  time  to  time,  as  the  necessity  for  de- 
ciding has  occurred,  both  what  privileges  were  required  for  the  due  discharge  of  its 
functions,  and  what  powers  were  indispensable  for  the  maintenance  of  those  privileges. 
Such  powers,  like  all  others  intrusted  to  human  agency,  are  liable  to  abuse,  both  inten- 
tional and  unintentional.  But  until  lately  it  was  never  contended  that  the  possibility,  or 
even  the  fact,  of  such  powers  being  abused,  was  a  ground  for  denying  their  existence. 
The  old  doctrine,— that  the  extent  of  parliamentary  privilege  was  to  be  judged  of  directly 
and  conclusively  by  those  only  upon  whom  the  constitution  had  thrown  the  burden  of 
discharging  the  functions  which  those  privileges  were  to  enable  them  to  perform,  and 
that  the  extent  of  the  powers  necessary  for  the  assertion  and  maintenance  of  those  privi- 
leges, was  to  be  determined  by  those  whom  the  constitution  called  upon  to  exercise  from 
time  to  time  all  powers  which  the  due  assertion  and  maintenance  of  those  privileges 
mi^t  require,  was  however,  so  much  brought  into  question  by  the  decision  of  the  court 
of  Queen's  Bench  in  Stockdale  v.  Hansard^  that  it  was  supposed,  by  a  majority  of  the 
House  of  Commons,  to  be  expedient,  in  order  to  meet  the  particular  emergency  above 
mentioned,  and  to  avoid  those  difficulties  which  might  arise  from  the  assertion  of  its 
privileges,  to  resort  to  the  aid  of  the  legislature ;  although  the  non-possesfion  of  the  power 
of  self-protection  appears  to  be  thereby  virtually  admitted. 

•  It  is  *  mischievous  error  to  regard  the  king  as  forming  part  of  the  parliament  The 
connection  between  the  king  and  the  three  estates  of  the  realm  assembled  in  parliament 
is  the  same  as  that  which  subsists  between  the  king  and  those  estates — the  people  at 
large — out  of  parliament,  (Cotton's  Records,  710,)  the  king  not  being,  in  either  case,  a 
member,  branch,  or  co-estate,  but  standing  solely  in  the  relation  of  sovereign  and  head. 
Rot.  Pari.  vol.  iii.  623  a,  iv.  135  a.  b,  326  b,  v.  608,  vi.  98  a,  240  a,  241  b,  242  a;  4  Co 
Inst.  c.  1 ;  Cotton,  Rec.  4,  7,  10,  281,  329,  389,  425,  664,  670,  709,  712,  713,  714 ;  stat 
1  W.  db  M.  sess.  2,  c.  2;  Bac.  Abr.  tit.  PrerogcUivet  6th  and  6th  ed.  vol.  v.  486. 
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0>iH  n*nlm,  h**  or  ti*»n  iui«nr  iarr*  ccw* :  i»  «•-_  t.ame  ^faft'imuL  bar  Vti 
•nkon  lorlli  or  M'n«-0  :  auc  tlia*  n*  sirpni  ^   ~    r  -okt  afiimmiri''af 

h>  n?n  Nurli  privili-jffr*  itt/aL  wr  rnssTs^^  c  dicr-atir  Tnn  ir  m  im  lO'ii 
>^•^Mfv1x>\lM  lor  (Ji'livpfif  j^  niT  of  exr"ini  i!  an"  &i2i  zTrr-itts^rL  iMsot.!©, 

^n\  Nn»»i  no  nrliial  mol'^aiian.     i.  hrran  i   I.-rttyt^    r    Sr  l^  ^ 
^  1^  1*^i»  (hint  Moriion  provi'i»-^  **  ttur  tni-  ar.  *»-  am  tr:ac  la'-im   onDBBfi^*!' 

*^ **'«  nM  u|>iin  nnv  person  wtnvu  Kfrrciiih?'  nux   Ti-fcr-  •.«-  vrMcins-  u  srsfc^fur 

>%'  I  «    >,v*,  ^x  )H  nforrniiid." 

'    l»    *•  •Its***  ^ ,  /'W/vM«  Ih^  ^♦'Midani.  n  a««ninT*-*;  tw-^»:»-.'  ib*  ^awir  rt  izBiti*:^*! 
*  ^    «  o   l^  »^  \hr  plmniifl  mp.t^C  ma:  tut  ci^hn  .:ir..  a  ar  mns  ti_  mt  jir«t>e.*ri 

'^*     *    '^^  i»Ni>irnl,  and  ihat  br  tti*»  ir-.n  !>•«»  ir  mTi:amsn^  r*^'  t  iiPTK«  >pr£  I 
s.    tK..  >s^(   ,x  An,)  onfrht  to  be  ir^r  innn  al   artinih*  w^.*!-  hk:  in-. i t<jniitfmt>  k *>! 

'.»v\    ^^\  biTHCh  (jnfrA.  44)1;  cif  Uit  i»eact,  *t  tta-  i  »  iti»  am^a.  ir  «•? .« 

^    ^     '^       tM  hill  MKninHt  a  mfriuber  of  pa^.uuD*!!!  i^nn.  ari  ul'  xnr  caa^**  cirs. 

^  •    •»  ">tiu  ,  MiKi  that  from  Umt  detit  -c  OnarH-^  1  u  tbe-  T>-stnTBnr«  rfCter*! 

»   ^x  *».%   ^i)x  i\\\m  of  Chaneerr  of  onr  Jnm  mr  cmr  rnraa  vturaai  -r.rszi 

.>,.*»  »»,*,  miv  o(hi*r  court  of  recorc  nf  onr  inn:  me  cmr  i^«  «  w*jcfi  dw 

v«.  ^ ,  ivouKbl  hix  action  in  ihhi  iiiiervb.  :  anc  ttac  ttif  acD'«  vas  br ira: 

N     -    N  s  ^.M  iho  restoration.    Tb<r  deicrDO&i*:  TrMinrc.  Ota:  ;Br  C?«n  of  Cfiai* 

V .    ..  i\  ..„  o.^nrts  had  been  alwar*  opm-    Tti^  WEnitit  i=nrryy>iaed.  tfca:  lae 

V  X    .X .  KsM>  nlwfiyit  open.    Wbereoiwin  ib^  OffpDOar*  lifmuiifd. 

^    o«  I'M*  i>i  upturn,  which  occoired  a.  2vy,  1M&.  vooic  kair  been  bamd 

vv    *-.    >voM  h,id  disclosed  mailer  of  excepuan  oui  of  ibe  fiatoie,coo- 

»     ^    ,\.»>  iv/'noement  of  the  six  years  nen  preredme  ifte  ccvnacacemftt 

*^'      f    niix  held  that  the  action  wa*  birred  br  tbe  statvir;  lad  ii 

vv     ,      « v , , „oi  t»»«nds,  each  of  whicb  rei>dered  it  lottlh- nnneeessarT i» 

N  %v  »,^  ihr  existence  or  non-ezif>ieiice  of  aar  exespuoa  fron  bil»* 

N  ^«  ,«  .>n\i)e^.   First,  thestaiateof  limitat)oii5  coBtUB5  Boeicf^ 

V  .^n^  Immeni;  so  that  althooeb  it  sbonld  hare  appeared  ihii 
^ '  N   .Sr  debt  would,  notwitbstandinf  the  hardship  oC  ibec«se, 

V    .^    «  me*  if  the  parliament  had  continaed  to  sit  forsii  jrtn 

-     « •  v^  .X.  A«  non.   8econdljr,  supposing  the  noii-5iubility  of  tk(d^ 

•  !•*>  e  vilipended  the  operation  of  the  statute,  as  infiutcj.in- 

s  V        *  ,,s^  v!i|l  upon  the  dissolution  of  die  parliament  in  Jiiio«7» 

\  X  .  s^  ri>n.  and  the  six  years  would  expire  in  Janoary,  1654-ik 

-     -^     \v   iNi  oo<Hts,sittin|(  under  usurped  authority,— or  rather  Ike 

-   ..  %vx,  n-x-'KU— furnished  a  new  excuse.    But  tbe stamie of 

-  -^    ^   v.v  I  ,  j»vr,  and  contains  no  exception  which  would  meet  it 

x^  N-  N^^s.  TO  the  replication,  which  were  referred  to  bf 

.  \    XV.- 1,  V,  NnmMirH,  (Proceedings,  dbc,  86,)  h  mar  be 

"  -N  ,,.  .^«s  h  »>;  ;he  plaintiff**s  answers  to  be  good  p«r  #«  for  ibe 
^    .   ■»  »  s  V    ^.  *  applieti,  it  docs  not  follow  that  they  could  hire 

V  V*  «    K  ,>;  *n  continuation  of,  each  other.    For  thong* 
\      *     *    .r     ^VN  ;^  K,  1$,)  provides  forafMcmfiMof  disabili* 

V    V    V     '   n-sM  -t>*  ^^^pe^tT,  the  statute  of  21  Jac.  l,c.  16,««- 

»    s .    .,    'K  x«%  1  c  a$  lo  rights  of  entry  in  the  second  section 

*     .     ..    V  >....«.  tv  •»  ivv  .r  ihe  serenth;  and  no  instance  has  be<» 

-    :■  »iw  V  \  ttvA-sL  having  elapsed  since  the  cesser  of 

*     >  ^tN    V  «K*  .  WW*  the  cao^e  of  action  accrued,  the  riF* 

^  .         .    N».  ^  V  «  >iAN,  .>,.<■  .^.  <^lvt  1 1  ty  arising  before  the  fint  VIS 

^     *   •  ^*     ..  .'>v   *  s  -    2"s  right  of  action  in  BnqpM^'^ 

^      ^  V    ,.    "^r  r«.^  exceptions  set  up  by  the  repli- 

^  ^  •  » >'  ^  >  ...-•>^  j^- ,  >r -;i:rT  into  the  extent  of  the  p»^ 

"  « '-^   '  »    r*».-V  A   :Se  reasons  perfecilv  in**!'"*' 

'     '                -    ^.    «;  ,,  "ot,  .^  ..^  ,r  sTTTs-n^  hi<  extrajudicial *n*i 

:    ^        '     '         ^    ..    ^      V   ..^.   ,     ^,     ,'     T-*A.v«:  lo  support  tbe  opiw<« 
-'  ^    ^v  V»x  *--  *h.       --rvrraio.    Tlie  exnaordiaaiy *»• 
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LJkNDO  Bbidgbcan,  then  lord  chief  justice  of  the  court,  held  that  the  replica- 
^ARm  ^^^  ^^^  ^^^>  *being  of  opinion  that  a  member  of  parliament  tnighi 

*  be  sued  even  while  the  parhament  was  sitting.  Prynne  says,  (a) 
**  My  twenty-second  authority  wherewith  I  shall  acquaint  you,  is  the  Re- 
monstrance of  the  Lords  and  Conmions  in  Parliament  assembled,  2d  of 
November,  1642,  in  answer  to  a  declaration  under  his  majesty's  name,  26th 
of  May,  1642,  where  (in  the  case  of  the  then  demanded  impeached  mem- 
•4611   ^^'  *^^  controversy  •concerning  them)  as  the  Lords  and  Commons 

J  denied  that  his  majesty,  or  any  other  person  may,  upon  suggestions 
or  pretences  of  treason,  felony,  or  breach  of  the  peace,  (o)  take  the  members 
of  parliament  out  of  either  House,  without  giving  satisfaction  to  the  House, 
whereof  they  are  members,  of  the  grounds  of  such  suggestion  or  accusation, 
and  without  or  against  their  consent,  whereby  they  may  dismember  a  par- 
liament when  they  please,  and  make  it  what  they  will,  when  they  will 
under  false  pretences  and  accusations,  of  such  or  so  many  members  of  both 
or  either  House  of  Parliament  taken  out  of  it  at  any  time  by  any  persons  to 
serve  a  tum,  as  to  make  a  major  part  of  whom  they  will  at  pleasure. 

Upon  which  grounds  they  voted  and  declared  the  impeachment  of  his 
majesty's  attorney  against  the  five  members,  and  the  king's  coming  person- 
ally unto  the  Commons'  House  to  command  and  apprehend  them,  4th  Janu- 
ary, 1641,  (c),  to  be  a  high  breach  of  the  rights  and  privilege  of  parliament, 
inconsistent  with  the  liberty  and  freedom  thereof,  5th  January,  1641,  and 
♦4621   ^^'^^'^s*     *So,  on  the  contrary,  they  answer,  we  did  not  say  that  no 

-*  member  of  either  House  ought  to  be  meddled  withal  for  treason,  felony, 
or  any  other  crime,  without  the  cause  first  brought  before  them,  that  they  may 
judge  of  the  fact,  and  their  leave  obtained  to  proceed.  But  we  do  say  (whicn 
was  the  highest  peg  they  wound  up  their  privilege  to)  that  no  member  of 
either  House  ought  to  be  declared  or  adjud^d  a  traitor,  or  proceeded 
against  in  any  other  court  or  way  than  in  parliament,  whereby  he  may  be 
taken  or  detained  from  the  service  of  the  parliament,  or  the  parliament 
deprived  of  a  member,  without  their  consent.  But  that  he  may  be  arrested 
in  such  cases,  or  detained  in  safe  custody  in  order  to  his  appearance  before 
the  parliament,  and  to  the  intent,  and  till  such  time,  that  he  may  be  brought 
carpus  cum  causa ^  with  his  cause,  before  the  parliament,  we  did  not,  nor 
cannot  deny.  So  as  the  true  old  grand  privilege  of  the  members  of  both 
Houses  is  an  exemption  from  all  arrests  and  imprisonments  of  their  bodies 

listened  to  in  silence  by  the  rest  of  the  court ;  none  of  whom,  like  the  chief  justice,  had 
been  driven  from  the  House  of  Commons, — a  circumstance  which  may,  in  a  great  mea^ 
sore,  account  for  the  course  taken  by  him  upon  an  occasion,  when  no  opinion  as  to  the 
extent  of  parliamentary  privilef^e  was  called  for,  and  when  noparliameta  was  litting, 

(a)  Fourth  Register,  813,  814. 

(6)  The  exeepied  cases  were,  treason,  felony,  and  mre/y  of  the  peace,  that  is,  cases 
»  here  security  was  demanded  against  an  anticipated  breach  of  the  peace.  Prynne*s  expre»> 
(ion  might,  from  the  context,  naturally  be  supposed  to  apply  to  breach  of  the  peace 
already  committed;  and  it  seems  to  have  been  so  understood  in  Mr.  Lerhmere  Charlton* t 
case,  (2  Mylne  &  Cr.  316;  Proceedings  in  Stockdale  v.  Hansard,  40,  93.)  in  which  the 
attention  of  the  committee  does  not  appear  to  have  been  directed  to  the  consideration  of 
the  difierenf  degrees  of  urgency  exititing  with  reference  to  cases  where  a  breach  of  the 
peace  is  to  be  prevented  and  where  it  is  to  be  punished.    Bt  vide  supni,  459  (A). 

(r)  j.  e.  4  Jan.  16  Car.  1.,  or  1641-2,  being  the  tenth  month  of  the  year  1641,0.8.  This 
particularity  will  not  appear  to  be  altogether  unnecessary,  when  it  is  remembered  that 
the  reerular  and  unopposed  distribution  of  printed  papers  in  the  summer  of  1641,  was 
considered,  in  the  case  of  Stockdale  v.  Haneard,  to  be  a  circumstance  entitled  to  little  or 
no  weight,  and  which  ought  not  even  to  have  been  referred  to,  as  having  occurred  after 
the  rupture  between  king  and  parliament  on  the  4th  of  January  in  that  year ;  it  being  in 
that  case  assumed  that  an  event  which  happened  in  January,  1641,  must  neeesitarily 
have  preceded  every  thing  which  took  place  in  or  after  May,  1641. 
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in  all  civil  personal  actions,  (except  in  these  special  criminal  causes,)  bj 
attachments  or  ctynas  out  of  any  other  courts  of  justice,  sitting  parliaments ; 
that  the  Houses  may  not  be  deprived  of  their  members,  nor  they  detained 
from  the  service  of  the  parliament,  by  any  other  persons  at  their  will  and 
pleasure,  without  the  House's  leave  obtained ;  not  a  protection  pr  exemp- 
tion from  all  actions,  suits,  process,  judgments,  or  executions  in  other  couits 
of  law  and  equity,  whereof  the  parliament  hath  no  jurisdiction,  without  anj 
restraint  or  imprisonment  of  their  persons ;  which  both  Houses  never  claimed, 
as  an  ancient  necessary  privilege,  by  any  public  declaration,  remonstrance, 
or  petition  that  I  have  hitherto  seen ;  which,  doubtless,  they  would  hare 
frequently  done,  had  there  been  any  such  ancient  privilege,  as  well  as  ia 
cases  of  arrest  and  imprisonments."  (a) 

*The  uniformity  of  process  act,  (6)  it  may  be  admitted,  leaves  the  r.^gj 
question  where  it  was  before.  *• 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  it  is  an  irregularity 
to  sue  out  a  capias  ad  satisfaciendum  against  a  member  of  parliament  dur- 
ing the  time  of  privilege,  for  the  purpose  of  proceeding  to  outlawry. 

The  first  point  to  be  considered  is,  whether  it  is  irregular  generally  to  sue 
out  such  a  capias  ad  satisfaciendum ;  and,  if  so,  the  next  point  is,  wbetfaer 
the  object  of  the  plaintiii  in  issuing  the  process  can  make  any  difference  as 
to  the  regularity  or  irregularity  of  the  proceeding. 

In  order  to  aetermine  the  first  question,  it  will  be  proper  to  consider  the 
origin  of  the  writ  of  capias  ad  satisfaciendum.  At  common  law  no  cajncs 
issued  in  proceedings  purely  civil.  But  where  a  capias  ad  respondendm 
was  given  by  statute,  the  courts  held,  that  in  order  to  secure  to  the  plamtiff 
the  fruits  of  a  judgment  obtained  in  an  action  commenced  by  cqpias  ad  ret- 
pondendum^  a  writ  of  capias  ad  saiisfaciendum  should  issue  after  r«  j^ 
•judgment.  By  the  statute  of  Marlebridge,  (c)  a  capias  ad  rfispon-  *• 
dendum  was  given  in  actions  of  account ;  and  the  remedy  was  extended  to 

(a)  The  qnesiion  whether  the  brinfrin^r  of  actions  amounted  to  a  breach  of  pririle^ 
Appears  to  have  been  more  or  less  considered  in  the  following  cases:  Biifp*« case , 35, 
Lords*  Journals,  185;  Fuller**  case,  (commitment  for  indicting  serjeant-at-arms,)  Lordr 
Calendar,  267;  rvrraw*!i  case,  lb.  266;  Crv$hy*9  case,  19  Howell's  Slate  Trials.  U98; 
3  Wils  199,  2  W.  Bla.  754;  ClarhTg  case,  2  Lords'  Journals,  93;  Dif^i'9  case,  8  I^rds 
Journals,  66;  EI/ard'M  case,  18  Commons'  Journals,  420;  FUzhtrbert**  case,  F.  Moort, 
340 ;  Hogan'i  case.  2  Lords'  Journals,  233;  Hyde*$  case,  (1788.)  38  Lords'  Journals,  UO; 
Jay  V.  Topham,  12  How.  Sia.  Tri.  821,  supra  457;  LeitihtofCs  case,  Lords'  Calendar,  «57; 
Marsh's  case,  ciied.  Latch,  150;  Begina  v.  Pairy,  2  Lord  Raym.  1105,  2  8alk.  503,  Holt, 
856 ;  Proceedings  in  Stockdale  v.  Hansard,  52 ;  Rnc  v.  WxUiamt^  10  Commons'  Jonrnals, 
21,  146,  215 ;  Ixxhop  of  St,  David's  case,  I  Hot.  Pari.  61  b;  SorocoUPt  case.  Lords* Calo- 
dar,  263 ;  Stwniy^s  case,  9  Commons'  Journals,  399 ;  The  Umbrella  case.  Lords'  Joornws, 
26ih  March,  1827. 

(b)  Under  that  statute,  (2  &  3  W.  4,  c.  39,)  process  to  enforce  the  appearance,  in  per- 
sonal actions,  of  persons  having  privilege  of  peerage  or  of  parliament,  is  the  same  is 
against  other  persons. 

(«■)  52  H.  3.  By  that  statute,  c.  23.  it  is  provided,  that  if  bailiffs  who  ought  to  tcconat 
abscond  (fe  subtraxerint)  and  have  no  lands  or  tenements  by  which  they  can  be  dtttratm^  their 
hodies  shall  be  attached,  so  that  the  sheriff  in  whose  bailiwick  they  may  be  found  (»*• 
veniantur,  ante,  440)  may  cause  them  to  come  to  render  account.  No  caffiasadnv"^ 
dendvtn  was  given  by  this  statute  if  there  were  lands  or  tenements  by  which  the  ^^^^^, 
could  be  distrained ;  and  the  value  of  the  lands  or  tenements  was  immaterial.  Dt  ^' 
ease,  H.  3  E.  2,  Maynard.  fo.  69 ;  8.  C.  Fitz.  Abr„  tit.  Brief,  pi.  791 ;  provided  the  W<i^ 
Ac.  were  in  the  country  in  which  the  money  was  alleged  to  be  received,  H.  ^  ^^  *J5' 
fo.  189,  Fitz.  Abr.  tit.  Frief  pi.  806.  But  lands,  Ac,  of  which  the  accountant  was  seis^ 
in  right  of  his  wife,  created  no  exemption  unless  there  had  been  issue  between  t°* 
(which  would  create  an  inchoate  tenancy  by  the  courtesy.)  JdamiscBse,?-*}^^ 
Mayn.  fo.  99.  If  a  party  who  has  lands  or  tenements  in  the  country  in  which  IW 
charged  as  receiver,  is  taken  upon  a  capiat^  he  may  have  a  writ  to  the  sheriff,  to  discM*^ 
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other  actions  by  subsequent  statutes,  (a)  and  as  far  as  can  be  ascertained,  the 
capias  ad  saiisjaciendum  was  awarded  by  the  court,  in  those  cases  in  which 
a  capias  ad  respondendum  was  allowed  by  statute  to  issue.  But  it  only  lies 
against  persons  who  are  subject  to  a  capias  ad  respondendum,  (b)  It  is  neces- 
sary, th^efore,  to  inquire  whether  a  member  of  parliament  is,  during  the 
•4651  ^^  privilege,  liable  to  a  capias  ^ad  respondendum.  In  all  cases 
-'  peers  and  members  of  parliament  are  exempted  from  being  taken 
upon  any  capias.  The  books  of  practice  lay  this  down  distinctly.  From  the 
earliest  times,  members  of  parliament  taken  upon  a  capias^  have  been  dis- 
charged from  custody  by  writ  of  privilege.  In  the  older  books  we  find  an 
exception ;  which  exception  shows  that  in  other  cases  members  of  parliament 
cannot  be  imprisoned.  In  Harrvs  v.  Lord  Mountjoy,  2  Leon.  173,  the 
^ods  of  the  defendant  were  attached,  according  to  the  custom  of  London, 
in  the  hands  of  the  garnishee,  (c)  The  case  being  removed  into  this  court,  by 
writ  of  privilege,  the  question  was,  whether  the  defendant,  a  lord  of  parlia- 
ment, should  find  bail.  The  court  held  that  he  should  find  bail ;  /or, 
though  the  condition  would  be  void  as  to  rendering  the  body  of  the  defendant 
to  prison  in  execution,  it  would  stand  as  to  the  other  alternative,  the  payment 
of  the  condemnation  money.  The  report  states,  that  all  the  justices  were  of 
clear  opinion  that  for  execution  upon  a  statute  staple  merchant  upon  the  statute 
of  Acton  Bumell,  or  upon  the  statute  of  53  Hen.  8,  the  body  of  a  baron  of 
parliament  shall  betaken  in  execution ;  for,  by  these  statutes,  such  persons  are 
not  exempted.  The  very  exception  as  to  allowing  imprisonment  under  these 
statutes  show  that  the  privilege  exists,  although  it  cannot  prevail  against  an  act 
of  the  legislature,  {d)  So,  in  the  Executors  rf  Skewis  v.  Chamond,  Dyer,  59, 
where  a  member  of  the  House  of  Commons  had  been  taken  in  execution  upon 
J^ARa^  ^  ^^  ^^  exigent  issued  upon  a  capias  ad  *satis/aciendum.  In  that 
J  case  one  Trewynnard  was  imprisoned  upon  a  writ  of  exigent  which 
had  issued  upon  a  capias  ad  satisfaciendum  upon  a  judgment  obtained  by  the 
testator,  Skewis ;  and  he  being  so  in  execution,  a  writ  of  privilege  of  parlia- 
ment issued  to  Chamond,  sheriff  of  Cornwall,  reciting  that  Trewynnard  was  a 
burgess,  and  also  reciting  the  custom  of  the  privilege  of  parliament.  By  vir» 
tue  of  which  writ  the  sheriff,  during  the  session  of  parliament,  let  Trewynnard 
po  at  large.  The  executors  of  Skewis  brought  an  action  of  debt  against 
Chamond  for  the  escape.  Upon  demurrer,  one  question  raised  was,  whether 
the  privilege  was  allowable  in  the  case  of  a  burgess  taken  in  execution  during 
*4671  ^^^  sitting  of  parliament.  The  court  held  that  it  was  ;  and  added — 
J  that  every  privilege  is  by  prescription,  (e)  and  every  ^prescription 
him  and  warn  the  plaintiff  to  answer  for  the  proceeding;  Registrtim  Brevium,  137.  And 
see  M.  17  E.  3,  Fitx.  Abr.  tit.  Proret*,  pi.  203;  2  Inst  144.  ante,  440,  n. 

The  statute  of  Weslm.  2,  (18  Edw.  1,)  c.  11,  authorizes  the  auditors  to  imprison  ccr-^ 
tein  classes  of  accountants,  and  ^ves  an  exigent  against  them. 

(a)  The  25  Edw.  3,  c.  17,  directs  that  such  process  be  made  on  writs  of  debt,  detinue 
of  chattels,  and  taking  of  cattle,  (qu.  replevin  or  trespass  de  bonis  atportatiSf)  by  writ  of 
tnpias  and  process  of  exigent  upon  the  return  of  the  sheriff,  as  is  used  in  writs  of  ac- 
.  count.  The  19  H.  7,  c.  9,  gives  the  like  process  in  actions  on  the  case,  as  in  actions  of 
trespass  or  debt.  In  trespass  vi  et  armiitt  a  eapias  ad  retpondenthun  and  ad  tatufaeiendumf 
lay  at  common  law  in  respect  of  the  breach  of  the  peace  ;  Sir  William  HarheriU  casev- 
3  Go.  Rep.  11  b,  12  a. 

(6)  Sir  W,  Hiirbert*t  case,  ubi  suprA. 

fc)  See  JJruce  v.  Wait,  in  error,  ant^,  vol.  i.  p.  1. 

(tT)  In  jhum.,  4  Leon.  6.  **  it  was  holden  by  the  justices,  that  a  nobleman  shall  be  bound' 
with  his  bail  in  a  recognisance  to  render  his  body;  and  that  upon  the  stat.  13  E.  1.  If 
he  has  not  goods  or  lands  (ante,  440,  n.)  his  body  shall  be  taken  in  execution ;  for  clerks 
only  are  excepted."     Agreeably  to  the  maxim  Exreptio  probed  rtz^tlam,  de  won  exrrptii. 

(e)  During  the  controversy,  already  referred  to,  between  the  House  of  Commons  and 
the  corporation  of  London  in  1839,  as  to  the  right  of  the  former  to  animadvert,  in  their 
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in  and  b j  which  advertisements  die  defendants,  as  such  directors,  lespec&vdj 
gave  notice  that  a  special  general  meeting  of  the  shareholders  of  the  com- 
pany would  be  held  on  Thursday  14th  of  April  in  the  year  last  aforesaid^  at 
twelve  o'clock  precisely,  at,  &c.,  for  the  purpose  of  receiving  a  report  of  tlie 
state  of  the  said  mine,  and  an  explanation  of  the  reason  for  postponing  the 
^dividend  for  the  then  present  month ;  which  fecial  general  meeting  r^xoc 
of  the  shareholders  was  afterwards,  to  wit,  14th  of  April  in  the  year  ^ 
last  aforesaid,  in  pursuance  of  the  said  advertisements,  duly  holden,  at  &€., 
and  divers  of  the  shareholders  of  the  company  attended  the  said  meeting,  and 
the  defendant  Blount  also  attended,  and  was  in  the  chair,  and  the  other  de- 
fendants were  als9  present ;  at  which  meeting  the  defendants  then  gave  in, 
and  caused  to  be  read  and  laid  before  the  shareholders  present,  a  report  in 
writing,  purporting  to  be  a  report  of  the  then  state  and  prospects  of  the  mine, 
and  also  a  written  statement  purporting  to  be  a  statement  of  the  accounts  of 
the  company  from  its  commencement  m  July,  1836,  to  the  31st  of  March 
then  last;  and  also  an  explanation  in  writing,  purporting  to  explain  the 
reasons  for  the  postponement  of  the  dividend  fbr  the  three  months  then  last 
past,  and  also  relating  to  other  matters  connected  with,  and  concerning  the 
mine  and  the  company. 

And  that  on  divers  other  days  and  times  between  the  formation  of  the 
company  and  the  times  of  the  committing  of  the  grievance,  &c.,  divers  of  die 
scrip-certificates  representing  the  said  shares  or  interests  of  the  respective 
shareholders  of  and  in  the  company,  and,  amongst  others,  divers  of  the  scrip- 
certificates,  representing  the  shares  or  interests  of  and  in  the  company  of 
and  belonging  to  defendants  were  in  the  public  market  for  sale ;  and  the  said 
scrip-certificates  so  being  in  the  public  market  for  sale,  and  the  defendants 
so  being  such  directors  of  the  company,  and  having  the  sale  and  entire  con- 
trol of  &e  affairs  thereof,  the  defendants  contriving  and  intending,  by  fraud, 
deceit,  and  the  other  subde  ways  and  means  thereinafter  mentioned,  to  induce 
and  lead  the  plaintiff  and  divers  other  unsuspecting  persons,  li^e  subjects, 
&c.,  to  suppose  and  believe  that  the  company  was  formed  and  e^iblished  in 
good  faith,  and  *that  the  mine  had  been  and  was  yielding  and  pay-  rm^j 
mg,  and  was  then  likely  to  yield  and  pay  to  the  respective  share-  ^ 
holders  a  large  dividend  and  profit  upon  the  shares  respectively  held  by  them, 
and  that  the  purchase  of  shares  or  interests  of  and  in  the  company  would  be 
an  advantageous  investment  of  capital,  and  to  cause  the  plaintifis  and  other 
unsuspecting  liege  subjects  to  go  into  the  public  market  and  purchase  shares 
or  interests  of  and  in  the  company;  theretofore,  to  wit,  28th  of  July,  1835, 
and  on  divers  other  days  and  times  wrongfully  contriving  and  intending  to 
deceive,  defraud,  daminfy,  and  injure  the  plaintiff,  and  divers  other  liege  sub- 
jects, did  then  frdsely,  fraudulently,  and  deceitfully  cause  it  to  be  stated  and 
represented  on  the  said  last-mentioned  scrip-cerdficates  so  issued  by  the  de- 
fendants as  aforesaid,  that  the  capital  of  the  company  was  100,000/.,  and  did 
also  then  fraudulently  and  deceitfully  cause  to  be  printed,  stated,  and  re- 
presented on  the  back  of  the  scrip-certificates  so  issued  by  the  ddTendants, 
that  the  Wheal  Bjfothers'  Mine  had  not  only  paid  its  way  from  the  commence- 
ment of  the  workings  in  January,  1832,  but  that  a  dividend,  at  the  rate  of 
18/.  per  cent,  per  annum,  had  been  paid  for  the  month  of  March  then  last, 
on  the  agreed  capital  of  100,000/.,  and  that  the  like  dividend  had  been  de- 
clared payable  on  the  15th  day  of  July,  1835,  for  the  month  of  April  then 
last,  and  that  there  were  assets  in  hand  for  the  month  of  May ;  that  it  was 
the  opinion  of  the  mining  agent  that  when  the  lode  should  have  been  pierceil 
ten  frithoms  below  the  then  present  bottom  of  the  said  mine,  which  wonltt 
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party  and  party,  regularly  a  capias  or  exigent  lies  not  against  a  lord  of  par* 
liameAt  of  £ngland,  whether  secular  or  ecclesiastical,  yet  in  case  of  an  in- 
dictment for  treason  or  felony,  yea,  or  but  for  a  trespass  vi  et  arnds^ — as  an 
assault  01  riot, — ^process  of  outlawry  shall  issue  against  a  peer  of  the  realm ; 
for  the  suit  is  for  the  king,  and  the  ofience  is  a  contempt  against  him.  And 
therefore,  if  a  rescue  be  returned  against  a  peer,  1  H.  5 ;  or,  if  a  peer  of 
parliament  be  convicted  of  a  disseisin  with  force,  H.  32  Eliz.  B.  R.  Crokc, 
n.  9 ;  Lord  SlqffbrcTs  case,  Cro.  Eliz.  170 ;  or  denies  his  deed,  and  it  be 
found  against  him,  M.  38  &  39  Eliz.  B.  R.  Croke,  n.  26,  the  Earl  of  Linr 
coMs  case,  Cro.  Eliz.  503,  a  capias  pro  fine  and  exigent  shall  issue ;  for  the 
king  is  to  have  a  fine ;  and  the  same  reason  is  upon  an  indictment  of  tres- 
pass or  riot,  and  much  more  in  the  case  of  felony."  The  general  exemption 
to  which  it  is  allowed  by  Lord  Hale  that  a  lord  of  parliament  is  entitled, 
may  fairly  be  regarded,  for  this  purpose  of  privilege,  as  extending  to  mem- 
bers of  the  House  of  Commons  during  the  time  of  privilege. 

Then,  if  it  be  irregular  to  sue  out  a  comas  ad  satisfaciendum  against  a 
member  of  parliament,  it  can  make  no  dinerence  with  what  intention  the 
•4701  P^^^^  ^^  issued.  *The  mtention  of  the  party  who  issues  the  writ 
^  cannot  make  it  the  more  or  less  irregular.  The  duty  of  the  sheriflT 
is  to  obey  the  mandate  contained  in  the  writ  which  is  delivered  to  him ;  or 
if  he  acted  upon  directions  from  the  plaintiff,  the  plaintiff  might  change  his 
intention,  and  call  upon  the  sheriff  to  take  the  defendant  according  to  the 
exigency  of  the  writ.  But,  in  reality,  the  intention  of  issuing  the  writ  merely 
for  the  purpose  of  proceeding  to  outlawry  against  the  defendant,  instead  of 
diminishing,  rather  increases  the  difficulty.  The  object  avowed  is,  to 
issue  a  viniofeocigi  facias y  by  which  the  sheriff  is  commanded  to  require  the 
defendant  to  render  himself  into  his  custody.  The  statutes  which  have  been 
referred  to  appear  to  me  either  not  to  bear  upon  the  point,  or  to  make  against 
the  present  appUcation.     Before  the  12  &  13  W.  3,  c.  3,  members  of  par- 

materially  lo  affect  the  period  of  limitation.*  By  the  statute  of  Merton,  (1236,)  c.  6,  an 
epoch  more  nearly  approaching  the  actual  duration  of  human  rememhrance  was  intro- 
duced ;  viz.  the  coronation  of  Henry  II.,  which  had  taken  place  eighty-one  years  before, 
namely,  on  the  20th  of  October,  1154.  In  1275,  the  eighty-one  years  had  swollen  to  121 
jrears :  which  bein^  considered  an  absurdity,  a  new  epoch  was  introduced  ;  viz.  the  (tm« 
of  Richard  I.,  i.  e.  his  coronation  in  1189,  being  eighty-six  years  before.  This  continued 
nnalfered  till  1540,  when  the  more  convenient  rule,-!-  of  sixty  years  before  action  brought, 
was  introduced.  Dnring  the  whole  interval  between  1275  and  1540,  the  coronation  of 
Richard  I.,  in  1189,  was  the  period  of  legal  memory  in  nspeet  ofwrittof  right ;  shorter 
periods  being  adopted  with  respect  to  the  limitation  of  possestory  actions.  From  the  very 
frequent  recurrence  of  this,  as  the  longest  period  of  limitation,  in  the  discussions  which 
took  place  daily  in  this  court  in  respect  nf  real  actions,  it  was  thought  convenient  by  the 
judge»,  that  in  all  other  cases  of  cusiomary  or  prescriptive  rights,  depending  upon  the 
memory  of  man,  ihe  same  epoch  should  be  resorted  to.  And  this  usage,  resting  solely 
upon  the  arbitrary  introduction  of  a  rule  of  analogy  resting  upon  the  statute  of  Edward 
I.  in  1275,  had  become  so  inveterate  before  1540,  that  when  the  statute  of  1275  was  re- 
pealed in  1540,  a  rule  which  had  no  other  foundation  than  the  repealed  statute  was 
tacitly  allowed  to  remain,  and  it  has  continued  down  to  our  own  times.  Vide  2  dc  3  W. 
4,  c.  71. 

For  no  better  reason,  therefore,  than  this, — that  in  1275,  eighty-six  years  was  thought 
to  be  not  an  unreasonably  long  time  (tempt  mult  paue)  to  allow  to  suitors  for  the  assertion 
of  a  right  to  land, — a  possession  of  650  y^'^rs  is  considered  to  be  now  necessary  to  the 
establishment  of  rights,  to  which  the  statute  does  not  in  any  way  allude.  It  is  also  a 
circumstance  not  to  be  overlooked,  that  not  only  these  modifications  of  the  period  of  legal 
memory,  but  the  judicial  application  of  them  to  collateral  objects,  have  taken  place  tince 

*  As  such  an  injunction  would  seldom  be  given  until  a  dispute  had  arisen,  the  parental 
communication  would  resemble  a  deposition  in  a  pending  canse,  rather  than  eviaence 
under  a  bill  to  perpetuate  testimony. 

t  2  Rot.  Pari.  300  b,  312  b,  366  a. 
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liament  held  themsdves  to  be  privileged  from  being  sued.(a)  By  that 
statute  parties  were  enabled  to  sue  peers  and  members  of  parliament  wbile 
the  parliament  was  not  actually  sitting ;  but  a  reservation  was  made  of  their 
right  to  immunity  from  personal  arrest.  The  statute  of  10  G.  3,  c.  50, 
allows  suits  against  members  while  the  House  is  actually  sitting,  as  well  as 
during  the  recess  of  parUament ;  with  the  same  reservation  of  Ae  right  of 
freedom  from  arrest.  A  similar  reservation  is  contained  in  the  recent  statute 
2  W.  4,  c.  39,  in  express  terms. 

If  a  writ  of  capias  ad  satisfaciendum  could  be  issued  in  this  case,  ve 
should  be  ordering  the  sheriff  to  arrest  *a  person  who,  immediately  r«4'-i 
upon  being  taken,  would  be  entided  to  his  discharge.  '- 

I  think  the  order  made  by  my  brother  Erskine  in  this  case  was  propeHf 
made,  and  that  this  rule  for  setting  it  aside  ought  to  be  discharged  vnm 
costs. 

BosANQUET,  J.  I  also  am  of  opinion  that  this  rule  ought  to  be  discharged. 
There  is  no  doubt, — and  it  is  not  denied  on  the  part  of  the  plaintiff, — that 
the  members  of  both  houses  of  parliament  are  privileged  fit)m  arrest.  For- 
merly they  were  exempt  from  being  sued,  (anti,  p.  470.)  Their  exemption 
from  arrest  is  recognised  in  various  acts  of  parUament.  The  arrest,  therefore, 
of  a  member  of  parliament  would  clearly  be  an  illegal  act.  But  if  the  thing 
ordered  to  be  done  be  illegal,  the  order  must  also  be  illegal.  It  is  said  that 
the  object  of  the  plaintiff  m  issuing  this  writ  is  not  to  molest  the  person  of 
the  defendant,  but  to  place  himself  in  a  position  to  issue  a  capias  tUlagahaa 
against  the  defendant  when  the  period  of  privilege  shall  have  ceased.  But 
the  writ  requires  the  sheriff  to  do  an  act  immediately,  which  act,  if  done  by 
that  officer  in  obedience  to  the  writ,  would  be  a  violation  of  the  privilege  of 
parliament,  and  would  throw  upon  the  defendant  the  trouble  and  the  ex- 
pense of  obtaining  that  discharge  to  which  he  would  be  undoubted!?  en- 
titled. Upon  this  short  ground  I  am  of  opinion  that  the  writ  was  illegal. 
The  plaintiff  avails  himself  of  the  authoritj'  of  the  court  to  order  the  defend- 
ant to  do  an  act  that  is  illegal. 

Maule,  J.  I  also  think  that  this  rule  ought  to  be  discharged.  The  sta- 
tutes of  11  &  12  W.  3,  c.  3,  and  10  G.  3,  c.  50,  give  to  persons  who  hare 
demands  against  peers  and  members  of  the  House  of  Conmions,  the  power 
of  suing  by  a  particular  mode  of  proceeding,  not  by  a  capias^  but  by  sum- 
mons. If  the  defendant  was  *not  liable  to  be  arrested,  a  writ  by  rt^^yj 
which  the  sheriff  is  commanded  to  arrest  the  defendant  must  be  irre-  *• 
gular.  This  was  the  ground  upon  which  the  proceedings  were  set  aside  bj 
this  court  in  Fortnam  v.  Lord  Bokeby,  4  Taunt.  668 ;  anti,  450.  The  cqp«tf 
was  held  to  be  irregular,  on  the  ground  that  the  defendant  was  not  liable  to 
the  reign  of  Richard  I.,  and  are,  therefore,  themselves  posterior  to  the  very  period  atvhich 
all  such  rights  are  said  to  be  fixed. 

Such  is  the  nature,  origin,  and  history  of  a  standard  by  which  it  is  contended,  bjwriten 
of  great  weight  and  respectability,  that  the  functions,  the  powers,  the  rights,  and  the 
privileges  of  parliament  are  lo  be  measured.  Thus,  upon  a  rule  of  practice  vatrodncK 
b)  the  sole  authority  of  the  Courtof  Common  Pleas,  in  ease  of  saitors  in  respectof  whoo 
the  legislature  had  omitted  to  define  the  extent  of  human  memory,  are  the  privileges  w 
the  Imperial  Parliament,  the  constitution  of  the  United  Kingdom,  and  the  political  n'piv 
of  the  subjects  of  the  British  empire,  made  to  depend. 

(a)  An  exemption  from  being  sued,  or  at  least  from  being  uvoed  with  process, might  be 
reasonable  at  a  time  when  suits  were  so  conducted,  that  by  defending  them,  *  mtmh^ 
would  be  disabled  from  applying  himself  to  his  parliamentary  duties,  so  entirely  a*  »J 
nature  and  the  importance  of  those  duties  required.  In  the  Close  Rolls  of  1315  (SE^^ 
Ilyley,  Plac.  Pari.  551,)  the  reason  why  assises  and  verdicts  should  not  be  taken  »ga'"*' 
peers  or  members  during  the  sitting  of  parliament,  is  stated  to  be,  that  their  interesw 
could  not,  during  their  necessary  absence,  be  so  well  protected. 
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be  arrested,  although  he  had  been  merely  served  with  a  copy  of  the  process, 
no  attempt  ha^dng  been  made,  or  any  intention  manifested,  (a)  to  proceed  to 
an  arrest.  In  Briscoe  v.  Lord  Egremmty  3  M.  &  S.  88 ;  ant^,  451,  a  bill 
of  Middlesex,  though  merely  a  serviceable  process,  was  held  to  be  irregular. 
It  is  indeed  admitted,  on  the  part  of  the  plaintiff,  that  in  a  case  of  privi- 
lege of  peerage,  such  a  proceeding  as  has  been  attempted  in  this  case,  could 
not  have  been  supportea.  It  is  true,  that  the  privilege  of  peers  and  that  of 
members  of  the  House  of  Commons  stand  upon  somewhat  different  grounds ; 
since  otherwise  peeresses  would  not  be  entitled  to  privilege,  (ant^,  451  6J. 
The  distinction  does  not,  however,  apply  to  the  matter  in  nand.  The  pn- 
yilege  of  parliament  attached  to  all  the  members  of  the  parliament  when  the 
two  houses  sat  together ;  (6)  and  it  has  belonged  to  the  members  of  each 
house  since  they  have  sat  separately.  It  belonged  to  all  who  were  called 
upon  to  perform  the  same  important  duties. 

EasKiNE,  J.  When  I  made  the  order  appealed  against,  it  appeared  to  me, 
^and  I  still  think,  that  the  proceeding  was  irregular.  The  principle  upon  which 
I  acted  in  making  that  order  has  been  fully  stated  by  the  court.  In  addition  to 
•4731  ^^  cases  which  have  been  *observed  upon,  I  would  refer  to  that  of 
J  BaUes  v.  CTew,  (c)  in  which  the  rule  is  laid  down,  that  where  no 
capias  ad  respondendum  lies,  there  no  capias  ad  satisfaciendum  or  exigent  can 
be  awarded.  Formerly  a  plaintiff  could  not  have  commenced  an  action 
against  a  person  having  privilege  of  parliament,  still  less  could  any  proceed- 
ing to  outlawry  have  been  supported.  Before  the  12  &  13  W.  3,  c.  3,  no 
f>T0cess  at  all  could  have  issued  against  a  member  during  the  time  of  privi- 
ege.  That  statute  points  out  what  process  shall  be  allowed  to  issue.  Not 
only  does  the  statute  contain  no  words  which  allow  a  proceeding  to  outlawry, 
but  it  does  contain  words  which  show  that  it  was  intended  that  no  process, 
other  than  that  given  by  the  statute,  should  be  issued.  When  the  statute 
says  that  the  member  shall  not  be  arrested,  it  impliedly  forbids  the  issuing 
of  a  capias.  The  10  G.  3,  c.  50,  is  more  genend  in  its  language ;  but  the 
object  of  that  statute  was  only  to  extend,  to  all  time,  the  liberty  given  by 
the  statute  of  William  to  sue  during  the  intervals  between  the  sittings  of 
parliament,  {d)  The  court  ought  not  to  place  in  the  hands  of  a  suitor  a 
process  which  it  would  be  illegal  for  him  to  execute. 

Rule  cfischarged,  with  costs.(6) 

(a)  There  could  have  been  no  arrest  at  that  time  without  an  affidavit  to  hold  to  bail. 

(6)  As  to  the  houses  sitting  separately  or  together,  see  Rot.  Pari.  vol.  i.  pp.  1,  23,  76, 
104.  159,  361,  383,  416,  442,  443,  453;  vol.  ii.  pp.  7,  12,  63,  64,  56,  57,  64,  65,  66,  69,  106, 
107, 112,  113.  117,  127,  148,  200.  237.  322.  364;  vol.  iii.  pp.  167.  304,486. 

(0  "  A  writ  of  error  was  brought  upon  a  judgment  given  in  the  Common  Pleas  on  a 
bill  of  privilege  brought  by  an  attorney  of  the  said  court  upon  an  obligation;  and  upon 
the  said  judgment  iss^jed  forth  process  of  execution,  upon  which  the  defendant  was  out- 
lawed; and  the  error  was  assigned  in  this,  that  upon  that  judgment,  process  of  oatlawrjr 
doth  not  lie,  for  cnpiaM  is  not  in  the  original  action ;  and  so  was  the  opinion  of  the  whole 
court,  being  upon  a  bill  of  privilege;  and  the  outlawry  was  reversed."     1  Leon.  329. 

(rf)  It  also  enables  parties  to  sue  in  all  courts  of  record,  instead  of  restricting  them  to 
Ae  superior  courts. 

(<)  And  see  Jack»tm  v.  Knl<m,  1  Brownl.  dc  G.  91 ;  Sir  Ralph  Everden*t  case,  M.  38  £.  3, 
fo.  30,  pi.  18;  Wolverton'9  case,  2  Rot.  Pari.  19;  22  Ass.  fo.  90,  pi.  24,  H.  35,  H.  6,  fo.  46, 
Pl-  8;  Ryl.  Plac.  Pari.  666,  Serviens  ad  legem,  177,  274. 

The  ancient  practice  in  such  cases  is  shown  by  the  writ  of  iuperudeaa  and  the  pro 
teedings  and  judgment  thereon. 

^4741  "  ^^*  *^^"*  *®  '***  sheriffs  of  the  city  of  York,  greeting :  •Know  ye  that  we,  b/  our 
J  writ  to  our  justices  of  the  bench,  directed,  have  recorded  (ante, 462,  n.)  that  B.N., 
TO  of  L^  knight,  is  one  of  the  barons  coming  to  our  parliaments  by  our  summons; 
yherefoie  we  will  that  if  B.,  before  them,  at  the  suit  of  any  one  by  action  personal,  be 
tnipleaded,  they  cause  to  be  made  against  him  in  such  action,  such  process,  and  no  other 
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as  against  lords,  magnates,  earls,  or  barons  of  our  kingdom  of  E.,  who  to  our  parlia- 
ments by  our  summons  ought  to  come,  or  any  of  them,  according  to  the  lair  and  custom 
of  our  kingdom  of  E.  is  to  be  made.  And  because  no  process  against  any  of  them,  by 
attachment  of  their  bodies,  or  by  teritt  of  exigent^  ought  to  be  made,  but  to  be  brought  into 
our  court  to  answer  in  such  pleas  by  tumnuma,  atlachmenlf  amd  di$tres$  bf  their  Umdi  amd 
chattels^  we  command  you  that  you  surcease  altogether  to  demand  [de  exigendo]  to  take  or 
in  any  thing  to  molest  the  said  E.  by  reason  of  any  our  writs  or  writ  of  judgment,  re- 
maining with  you,  which  have  issued  from  the  said  court  of  the  bench  :  and  how,  &c 

At  which  day  comes  here  the  said  E.  by  I.  B.  his  attorney;  and  the  now  sherifis  of  the 
city  aforesaid,  to  wit,  I.  G.  and  W.  W.,  return,  that  at  the  connty  court  of  the  city  of  T., 
holden  there  on  Monday,  to  wit,  the  17th  day  of  September,  in  the  thirty-second  year  of 
the  reign  of  the  lord  the  now  king,  and  so  at  four  county  courts  next  preceding,  the  saiid 
E.  was  demanded,  and  did  not  appear;  and  because  he  appeared  at  none  of  the  said 
county  courts,  he  was  outlawed ;  as  1. 1,  and  I.  W^  late  sheriffs  of  the  city  aforesaid,  the 
last  predecessors  of  the  said  now  sheriffs,  have,  on  the  back  of  the  said  writ  of  earigtmi, 
to  them  the  now  sheriffs,  delivered ;  and  that  afterwards  a  writ  of  supersedeas  of  the 
execution  of  the  said  writ  of  exigent  was  delivered  to  the  now  sheriffs  by  their  said  pre- 
decessors, containing  therein  that  by  his  other  writ  to  his  justices  of  the  bench  directed, 
he  had  recorded  that  the  said  E.  is  one  of  the  barons  of  his  kingdom  coming  to  his  par- 
liaments, and  that  he  willed  that  if  he  should  be  impleaded  before  them  at  the  suit  of 
any  one  by  action  personal,  they  should  cause  to  be  made  such  process,  and  not  other, 
against  him,  in  such  action,  as  against  lords,  magnates,  earls,  or  barons  of  his  kingdom 
of  England,  who  ought  to  come  to  his  parliaments,  or  against  any  of  them,  according  to 
the  law  and  custom  of  his  kingdom  of  England  oug^t  to  be  madob 

And,  because  this  was  recorded  before  the  justices  of  the  lord  the  king  here,  a  kmg 
lime  before  the  promulgation  of  the  outlawry  aforesaid;  as  by  the  said  writ  thereof, 
amongst  the  records  without  day  affiled,  sufficiently  appears ;  and  no  process  agamst 
any  of  them  by  attachment  of  their  bodies,  or  by  writs  of  exigent^  ought  to  be  made,  bat 
rather  they,  by  summons,  attachment,  and  distress  (but  see  1  Rot  Pari.  61  b,)  by  their 
lands  and  chattels,  in  the  court  of  the  lord  the  king,  ought,  in  such  pleas,  to  be  brought 
to  answer:  therefore  let  the  said  outlawry  be  annulled,"  du:.    RasiaU's  Entries,  313. 
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In  an  action  by  A.,  against  B.  C.  and  D.,  for  false  representations  alleged  to  hare  been 
made  by  them,  acting  as  directors' of  a  joint  stock  company,  conversations  between 
B.  and  C.,  and  conversations  between  C.  and  E.,  a  former  agent  of  the  company,  are 
admissible  in  evidence  to  show  the  bonafidet  of  the  defendants  in  making  such  repre- 
sentations. 

Books  in  the  hand- writing  of  E.,  sent  by  him  after  he  had  ceased  to  be  such  agent,  lo 
the  secretary  of  the  company,  are  not  admissible  in  evidence  for  the  plaintifl^  unless 
it  be  shown  that  the  books  ^ere  kept  by  E.  as  agent 

An  action  does  not  lie  for  a  false  representation  whereby  the  plaintiff,  being  indaced  to 
purchase  the  subject-matter  of  the  representation  from  a  third  party,  has  sustained 
damage, — the  representations  appearing  to  have  been  made  bon&  fide  under  a  reason- 
able and  well-grounded  belief  that  the  same  were  true,  (a) 

Case.  The  declaration  stated,  that  before  the  time  of  the  committing  of 
the  grievances  by  the  defendants,  the  defendants,  one  Joseph  M alachy  and 
Thomas  May,  one  James  Husband  and  lliomas  Husband,  and  divers  other 
persons,  had  formed  themselves  into  a  company,  by  the  name  or  style  (^ 
"  The  Wheal  Brothers  Copper,  Tin,  Lead,  and  SUver  Mining  Company," 
for  the  working  and  explormg  of  a  certain  copper,  tin,  lead,  and  silver  mine, 
called  and  known  by  the  name  of  "  The  Wheal  Brothers  Mine,"  situate  in 
the  parish  of  Calstock,  (6)  in  the  county  of  Cornwall ;  which  company,  be- 
fore and  at  the  time  of  the  committing  of  the  said  grievances,  after  and  be 

(a)  As  to  the  necessity  of  the  existence  of  a  reasonable  ground  of  belief  where  there 
is  bond  fidet,  see  Haycraft  v.  Creasy,  2  East  92 ;  Tapp  v.  Xec,  3  Bos.  dc  Pull.  367 ;  Bamar 
T.  AUxander,  2  N.  R.  241,  244 ;  Scott  v.  Lara,  Peake,  N.  P. C.  226 ;  jimet  v.  MiUward,%^ 
Moore,  714;  Jithlin  v.  White,  Holt,  N.  P.  C.  387. 

(6)  As  to  the  assessionable  manor  of  Calstock,  its  tenure  and  its  minerals,  see  8  Msbd. 
&Ryl.  140,  141,  142,  156,  188,  190,  230,  231,  243,  461,  464,467,  477.  As  to  its  tin- 
bounds  in  1659,  see  Mann.  Exch.  PracU  380,  n. ;  post,  507. 
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foie  and  at  the  time  of  the  purchase  by  the  plaintiff  of  divers  shares  in  the 
said  company,  as  thereinafter  next  mentioned,  had  been  and  was  an  existing 
company  for  the  purposes  aforesaid  ;  and  that  also  before  and  at  the  time  of 
the  committing,  &c.,  the  defendants  Blount,  Harrison,  and  Heathom,  haci 
*A7fil    *^^^^^^  ^^^  vfere  the  trustees  of  the  funds  and  property  of  the  said 

^  company ;  and  as  such  trustees  the  said  Blount,  Harrison,  and  Hea- 
thom, before  and  at  the  time  of  the  committing,  &c.,  had  become  and  were 
possessed  and  interested  for  the  remainder  of  two  unexpired  terms  of  years, 
of  and  in  the  liberties,  licenses,  powers,  and  authorities,  (a)  before  then  re- 
spectively given  and  granted  to  the  said  Joseph  Malachy  and  one  Robert 
Malachy,  by  one  Wilham  Worth,  to  dig,  work,  mine,  ancf  search  for  silver, 
silver  ores,  tin,  tin  ores,  copper,  copper  ores,  lead,  lead  ores,  and  all  other 
metals  and  minerals,  in  and  throughout  the  said  mine ;  and  that  the  defend- 
ants Blount,  Harrison,  and  Heathom,  as  siich  trustees,  had  then  become  and 
were  also  possessed  of  all  and  singular  the  shafts,  pits,  engines,  erections, 
and  buildings,  ores,  metals,  and  minerals,  machines,  utensils,  machinery, 
and  all  other  property  of  and  belonging  to  the  said  company ;  and  that  also 
before  and  at  the  time  of  committing,  &c.,  the  defendants  had  become,  and 
were  the  directors  of  the  said  mining  company,  with  such  qualifications,  and 
subject  to  such  conditions  as  were  and  are  declared  by  the  scrip-certiiicates ' 
of  the  said  company  as  thereinafter  next  mentioned,  and  the  officers  of  the 
said  company  had  been,  and  were  under  the  sole  and  entire  control  of  the 
defendants  as  directors ;  and  that  on  the  formation  of  the  said  company,  and 
thence  continually  until  the  committing,  &c.,  the  interest  and  property  of  the 
individuals  forming  the  said  company,  of  and  in  the  said  mine  and  the  said 
other  property  had  been  and  was  divided  into  5000  shares,  and  the  defend- 
ants and  the  said  other  persons  on  the  fomiation  of  the  said  companv  as 
^4771   ^^^^^^9  vfere  then  the  several  and  respective  ^parties  entitled  to, 

^  and  to  whom  the  shares  belonged ;  and  that  also  the  defendants,  as 
such  directors,  on  the  formation  of  the  said  company,  and  afterwards  and 
before  the  committing,  &c.,  had  issued  and  delivered  to  the  said  several 
holders  of  the  said  5000  shares  certain  scrip-certiiicates  having  the  names  of 
some  three  of  the  defendants  as  directors,  with  the  consent  and  approbation 
of  the  defendants,  as  such  directors,  signed  and  subscribed  thereto  by  such 
three  directors  in  the  body  thereof;  and  by  such  certificates  the  respective 
bearers  thereof  were  represented  and  stated  to  be  entitled  to  the  number  of 
shares  in  the  said  company,  in  the  said  scrip-certificates  respectively  speci- 
fied, but  subject  to  certam  conditions  respectively  annexed  thereto,  which 
conditions  were  in  substance  to  the  purport  and  eflfect  following :  (that  is  to 

''  Conditions  for  the  mans^ment  of  the  company.  Capital  100,000/.  in 
5000  shares  at  20/.  each.  Directors,  E.  B.,  &c.  The  affairs  of  the  com- 
pany to  be  under  the  sole  and  entire  control  of  the  directors,  three  of  whom 
to  be  a  quorum,  who  are  to  appoint  all  officers  and  servants  of  the  company. 
The  directors  to  make  such  calls  as  shall  be  required,  not  exceeding  1l  per 
share,  and  one  month's  notice  to  be  given  of  each  call ;  although  it  is  very 
improbable  that  any  call  will  become  necessary,  as  the  directors  have  Junds 
t»  hand  arising  from  the  working  of  the  rrme^  to  declare  dividends  for  April 
<in<2  Mayy  and  will  retain  fundb  for  expenses  of  the  working  of  the  mmes 
before  a  dividend  shall  be  declared.     In  the  event  of  the  nonpayment  of 

(a)  As  to  the  nature  of  the  interest  acquired  under  such  a  grant,  see  Doe  d.  Hanky  r. 
HW,  2  B.  &  Aid.  724 ;  Goderick  y,  Oateoyne,  Latch*  189 ;  Roberts  y.  Davey,  4  B.  &  Ad 
Mi,  1  Ner.  dtM.  448;  Jonn  ▼.  JUynoids,  6  N  &  M.  441,  442  a. 
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any  one  of  such  calls  within  thirty  days  after  the  expiration  of  such  notice,  the 
directors  shall  have  the  power  to  declare  the  shares  forfeited,  and  all  divi- 
dends, profits,  and  advantages  thereon,  to  be  for  the  benefit  of  the  lemaining 
•  shareholders.  A  general  meeting  of  the  shareholders  shall  be  held  on  the 
first  Wednesday  in  June,  1836,  and  *in  each  subsequent  year,  when  p.  .^.o 
a  full  statement  of  the  affairs  of  the  company  shall  be  presented.  The  *■ 
directors,  or  any  twenty  shareholders  holding  not  less  than  twenty-five 
shares  each,  may,  at  any  time,  call  a  special  general  meeting  on  giving  ten 
days'  notice  in  the  London  Gazette,  or  one  of  the  daily  newspapers. 
Each  shareholder  shall  be  entitled  to  the  following  number  of  votes  at  aoy 
general  meeting  or  special  general  meeting, — the  holder  of  fifteen  d^ares 
shall  have  one  vote,  &c.,  and  the  chairman  the  casting  vote.  AD  ad- 
vertisements inserted  in,  &c.,  shall,  for  eveiy  purpose,  be  sufficient  notice 
to  every  shareholder  of  the  company.  The  company  may  be  dissolved 
by  a  majority  of  votes  at  two  special  general  meetings,  called  for  that 
purpose." 

That  also  on  divers  and  very  many  days  and  times  between  the  formatioD 
of  the  company  and  the  times  of  the  committing,  &c.,  divers  and  very  many 
of  the  said  scrip-certificates,  representing  the  shares  or  interests  of  the  re- 
spective shareholders  of  and  in  the  company,  and,  amongst  others,  divera 
and  very  many  of  the  said  scrip-certificates  representing  me  ^ares  or  in- 
terests of  and  in  the  company  of  and  belonging  to  the  defendants,  were  in 
the  public  market  for  sale,  and  the  same  so  being  in  the  public  maiket  ibr 
sale,  and  the  defendants  so  being  such  directors  of  the  said  company,  and 
having  the  sole   and  entire  control  of  the  affairs  thereof,  they,  the  de- 
fendants, contriving  and  intending  by  fraud  and  deceit  and  misrepresenta- 
tions as  thereinafter  next  mentioned,  to  induce  the  plaintiflf  and  divers  other 
unsuspecting  persons  to  suppose  and  believe  that  the  company  was  fonned 
and  established  in  good  faith,  and  that  the  mine  had  been  and  was  yielding 
and  paying,  and  was  then  likely  to  yield  and  pay,  to  the  respective  diare- 
holders  of  and  in  the  company  a  large  dividend  and  profit  upon  the  shares 
respectively  held  by  tliem  ;  and  that  the  purchase  of  shares  and  interests  of 
and  in  the  ^company  would  be  an  advantageous  investment  of  capi-  rt^iyg 
tal,  and  to  cause  the  plaintifif  and  other  unsuspecting  individuals  to  *- 
buy  shares  or  interests  of  and  in  the  said  company,  theretofore,  to  wit,  on  the 
28th  day  of  Jidy,  1835,  and  on  divers  other  days  and  times,  wrongfiilly  and 
injuriously  contriving  and  intending  craftily  and  subtily  to  deceive,  denaud, 
damnify,  and  injure  the  plaintiff  and  divers,  &c.,  did  then  folsely,  fraudn- 
lently,  and  deceitftiUy  cause  it  to  be  stated  and  represented  on  the  said  sciip- 
certificates,  that  the  capital  of  the  said  company  was  100,000/.,  and  did  abo 
then  firaudulently  and  deceitfully  cause  to  be  printed,  stated,  and  represented  on 
the  back  of  the  said  scrip-certificates  that  the  said  Wheal  Brothers'  mine  had 
not  only  paid  its  way  from  the  commoicement  of  the  workings  in  January, 
1832,  but  that  a  dividend  at  the  rate  of  18/.  per  cent,  per  annum  had  been  paid 
for  the  month  of  March  then  last  on  the  agreed  capital  of  100,000/.,  and  that 
the  like  dividend  had  been  declared  payable  on  the  15di  dayof  Joljj 
1835,  for  the  month  of  April  then  last ;  and  that  there  were  assets  in  hand 
to  pay  the  like  dividend  for  the  month  of  May ;  that  it  was  the  opinion  rf 
the  mining  agent  that  when  the  lode  should  have  been  pierced  ten  fethofltf 
below  the  then  present  bottom  of  the  said  mine,  which  would  be  done  in 
about  three  months  then  next,  a  dividend  of  from  30/.  to  40/.  per  cent,  p^ 
annum  would  be  produced ;  that  the  machinery  and  three  water  engines, 
then  already  erected,  were  equal  to  the  draining  oif  the  mine  seventy  ftthoitf; 
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fiiat  there  were  oiSces,  sheds,  and  all  conyenient  buildings  for  working  the 
mine  and  assaying  the  ores,  &c.,  &c.,  with  all  necessary  apparatus,  furnish- 
ing an  entire  mining  establishment,  all  paid  for  out  of  the  produce  of  the 
mme,  and  without  any  call  having  been  made  on  account  of  the  capital  of 
the  company.  And  that  the  defendants,  on  the  said  28th  day  of  July,  1835, 
*4801  ^'^  ^°  divers*  other  days  and  times,  did  also  falsely,  fraudulently, 
^  and  deceitfully  cause  to  be  printed  and  to  be  represented  in  the  said 
conditions  annexed  to  the  said  scrip-certificates,  that  it  was  very  impro- 
bable that  any  call  would  become  necessary,  as  the  defendants  had  fimds 
in  hand  arising  from  the  working  of  the  mine,  to  declare  dividends  for 
the  months  of  April  and  May,  1835,  and  that  they  would  retain  funds  for 
expenses  of  the  woridng  of  the  mine  before  a  dividend  should  be  declared. 

And  that  the  defendants,  as  such  directors,  as  aforesaid,  did  also  thereto- 
fore, to  wit,  on  the  24th  day  of  July,  1835,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this  suit,  falsely,  fraudu- 
lendy,  and  deceitfully  cause  to  be  inserted,  printed,  and  publi^ed  in 
a  certain  periodical,  called  the  Mining  Journal,  and  in  a  certain  daily 
newspaper,  called  The  Times,  divers  and  very  many  advertisements,  and 
in  and  by  divers  of  such  advertisements,  did  then  fraudulently  and  de- 
ceitfully state  therein  and  give  nodce  thereby  that  a  dividend  of  18/.  per 
cent,  would  be  paid  on  a  certain  day,  to  wit,  on  the  30th  day  of  July, 
1835,  at  the  said  company's  office,  26  New  Broad  Street,  that  a  fur- 
ther dividend  of  18/.  per  cent,  per  annum  would  be  paid  on  Monday,  the 
3ist  day  of  August,  1835,  at  the  said  company's  office.  New  Broad  Street, 
on  the  subscribed  capital  of  100,000/.,  for  the  month  of  May,  1835.  That 
the  defendants,  by  divers  other  of  the  advertisements,  did  then  fhiudulently 
and  deceitfully  state  therein  and  give  notice  thereby  that  a  dividend  of  18/. 
per  cent,  per  annum  would  be  paid  on  Wednesday,  the  30th  day  of  Sep- 
tember, 1835,  at  the  said  office  of  the  said  company  on  the  subscribed  capi- 
tal of  lOOjOOO/.  for  the  month  of  June,  1835.  And  that  in  and  by  divers 
other  of  the  said  advertisements  did  then  fraudulently  and  deceitfully  state 
•4811  ^^®^®^^  ^^^  S^^^  notice  thereby  that  a*  dividend  of  *18/.  percent. 
^  per  annum  would  be  paid  on  Saturday,  the  31st  day  of  October,  in 
the  year  1835,  at  the  said  office  of  the  said  company,  on  the  subscribed 
capital  of  100,000/.  for  the  month  of  July,  1835. 

And  that  the  defendants,  in  and  by  divers  other  of  the  said  advertise- 
ments, did  then  fraudulently  and  deceitfully  state  therein,  and  ^ve  notice 
thereby,  that  a  dividend  of  18/.  per  cent,  per  annum  would  be  paid  on  Mon- 
day, ^e  20th  day  of  November,  1835,  at  the  said  office  of  tibe  said  com- 
pany, on  the  subscribed  capital  of  100,000/.,  for  the  month  of  August,  1835. 

And  that  the  defendants,  in  and  by  divers  other  of  the  said  advertise- 
ments, did  then  fraudulently  and  deceitfully  state  therein,  and  give  notice 
thereby,  that  a  further  dividend  of  18/.  per  annum  for  the  month  of  Septem- 
,ber,  lo35,  on  ihe  fixed  capital  of  100,1X)0/.  would  be  paid  on  Thuraday, 
the  31st  day  of  December,  1835,  at  the  said  office  of  the  said  company; 
and  that  in  future  the  dividends  would  be  payable  quarterly  instead  of 
monthly,  as  theretofore.  And  that  the  defendants,  as  such  directors  as 
aforesaid,  in  pursuance  of  such  several  advertisements,  on  the  said  several 
days  and  times  mentioned  and  specified  in  the  said  several  advertisements  in 
that  behalf,  did  fraudulently  and  deceitfully  pay  to  divers  of  the  shareholders 
c(  and  in  the  said  company  the  amounts  of  the  said  several  pretended  divi- 
dends of  18/.  per  cent,  per  annum,  so  advertised  as  aforesaid,  upon  their 
•everal  and  respective  shares  of  and  in  the  said  company,  for  the  several 
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months  mentioned  in  the  said  advertisements  as  aforesaid ;  and  the  defend* 
ants  did  then,  and  on  divers  other  days  and  times,  fraudulently  and  deceit- 
fully cause  certain  memorandums  or  endorsements  of  the  respective  pay- 
ments of  the  whole  of  the  several  pretended  thereinbefore  mentioned 
dividends,  to  be  endorsed  upon  such  of  the  said  scrip-certificates  as  were 
held  by  the  shareholders  who  had  received  such  pretended  *divi-  p^Qo 
dends,  specifying  the  period  for  which  such  respective  dividends  *■ 
were  paid,  when  they  were  respectively  payable,  the  amount  per  cent  per 
annum,  and  to  whom  they  were  respectively  paid. 

Averment :  that  the  plaintiff,  having  seen  and  read  divers  of  the  said 
scrip-certificates  respecting  divers  of  the  shares  or  interests  of  and  in  the 
said  company,  and  also  having  seen  and  read  the  statements,  representa- 
tions, endorsements,  and  memorandums  printed  and  written  on  the  face  and 
back  of  such  scrip-certificates,  and  having  also  seen  and  read  the  conditions 
annexed  to  the  scrip-certificates,  and  having  also  seen  and  read  the  said 
several  advertisements  inserted,  printed,  and  published  as  aforesaid  in  the 
said  periodical  and  in  the  said  daily  newspaper,  and  believing  and  confiding 
in  the  said  several  false,  fraudulent,  and  deceitful  statements,  representations, 
endorsements,  and  memorandums,  conditions,  and  advertisements  to  have 
been  true,  and  to  have  been  made  and  published  by  the  defendants  on  good 
and  sufficient  foundation,  and  having  no  reason  or  grounds  to  suspect  to  the 
contrary,  afterwards,  to  wit,  on  the  1st  day  of  June,  1836,  and  on  diveis 
other  days  and  times  between,  &c.,  was  mduced  to,  and  did  go,  into  the 
public  market  and  purchase  and  buy  divers,  to  wit,  eighteen  scrip-cerfifi- 
cates,  representing  divers,  to  wit,  seventy  shares  of  interests  of  and  in  the 
said  company,  at  and  for  a  certain  large  price  or  sum  of  money  per  shaie, 
to  wit,  12/.  per  share,  the  said  shares  of  and  in  the  company  bein^  then  in 
the  public  market  for  sale  at  a  certain  discount  per  share,  to  wit,  SI.  per 
share,  divers  of  which  shares  so  bought  by  the  plaintiff  as  aforesaid,  to  wit, 
forty  shares,  were  bought  of  one  Richard  Wace,  divers  other  of  the  said 
shares,  to  wit,  twenty  shares,  were  bought  by  the  plaintiff  of  one  John  Field, 
and  the  remainder  thereof,*  to  wit,  ten  shares,  were  bought  by  the  plaintiff 
of  one  Joseph  Davis ;  Wace,  *Field,  and  Davis  then  being  re^c-  r^^^ 
tively  the  holders  of  the  last-mentioned  shares ;  and  that  Wace,  Field,   *- 
and  Davis  then  respectively  delivered  to  the  plaintiff  the  scrip-certificates 
representing  the  several  shares  so  purchased  of  them  respectively  by  the 
plaintiff,  together  with  the  memorandums  and  endorsements  of  the  payment 
to  the  respective  holders  of  such  scrip-certificates  at  the  time  of  such  pay- 
ment of  the  whole  of  the  several  pretended  dividends  thereinbefore  men- 
tioned respectively  endorsed  thereon  ;  and  also  together  with  all  other  the 
before-mentioned  statements,  representations,  memorandums,  and  conditions 
endorsed  thereon  and  annexed  thereto  respectively. 

And  that,  by  reason  of  the  several  false,  fraudulent,  and  deceitful  state- 
ments, representations,  endorsements,  and  memorandums,  pretended  divi- 
dends, advertisements  of  dividends,  pretended  payments  of  dividends,  and 
memorandums  and  endorsements  of  such  payments,  and  the  other  false 
fraudulent,  and  deceitful  conduct  of  the  defendants  concerning  the  premises, 
in  manner  thereinbefore  stated,  divers  and  very  many  of  the  shares  or  in- 
terests of  the  holders  of  the  said  scrip-certificates,  of  and  in  the  said  cwn- 
pany,  before  and  at  the  time  of  the  purchase  by  the  plaintiff  of  the  said 
seventy  shares  of  and  in  the  said  company,  and  of  the  said  scrip-certificates 
representing  the  same,  in  manner  aforesaid,  were  in  the  public  market  fct 
sale  at  an  averae^  Quotation  in  price  per  share,  to  wit,  at  12/.  per  share,  and 
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the  whole  amount  of  each  share,  to  wit,  20/.,  was  quoted,  stated,  and  repre- 
sented in  the  said  public  market  as  having  been  then  fully  paid  up  and  sub- 
scribed by  the  then  scrip  or  shareholders  of  and  in  the  said  company. 

Whereas,  in  truth  and  in  fact,  both  before  and  at  the  time  when  the 
plaintiff  became  such  purchaser  of  the  said  seventy  shares,  and  of  the  scrip- 
certificates  representing  the  same,  in  manner  aforesaid,  the  said  shares 
*4841  *^^  interests  of  and  in  the  said  company  were  quoted,  and  bought 
-'  and  sold  in  the  said  public  market  at  a  much  greater  price  per  share 
than  the  same  were  actually  and  really  worth,  all  which  the  defendants  then 
well  knew. 

[The  declaration  then  proceeded,  in  the  same  form,  ^to  assert  that  the 
several  other  representations  stated  to  have  been  made  by  the  defendant? 
were  false  within  the  knowledge  of  the  defendants.] 

And  so  the  plaintiff  saith  that  the  defendants,  by  means  of  the  premises, 
felsely  and  fraudulently  deceived  the  plaintiff  upon  the  purchase  by  him  of 
the  seventy  shares ;  and  thereby  the  shares  became  and  were,  and  are  of 
Htde  or  no  use  or  value  to  the  plaintiff,  and  the  money  so  paid  by  the  plain 
tiff  to  Wace,  Field,  and  Davis,  on  the  purchase  of  the  said  last-mentioned 
shares,  were  and  are  unreasonable,  exorbitant,  and  unfair  prices,  in  that  be- 
half; and  the  plaintiff  hath,  by  means  of  the  premises,  not  only  lost  and  been 
deprived  of  the  benefit  and  profits  which  he  otherwise  might  and  would  have 
acquired  fiom  the  use  and  employment  of  the  moneys  so  paid  by  him  as 
aforesaid,  but  has  been  put  to  great  expense,  amounting,  &c.,  in  investi- 
gating and  ascertaining  the  affairs  of  the  company,  the  state  of  the  mine  and 
Its  working,  and  otherwise  relating  to  the  firaudulent  conduct  of  the  d&> 
fendants,  and  the  falsehood  of  their  firaudulent  representations,  statements, 
pretended  payments  of  dividends,  and  other  firaudulent  and  deceitful  acts  of 
the  defendants;  and  the  plaintiff  has  been  called  upon,  and  forced  and 
obliged  to  pay  a  certain  call  of  1/.  per  share  upon  each  of  the  shares  so  pur- 
chased by  him,  and  which  call  amounts,  &c.  And  the  plaintiff  hath  thereby 
lost  all  benefit  which  he  might  and  otherwise  would  have  derived  from  the 
use  and  employment  of  the  last-mentioned  moneys,  and  the  same  have  be- 
*4851  ^^"^^  wholly  lost  to  the  plaintiff.  And  the  ^plaintiff  hath  been,  and 
-'  is  by  means  of  the  premises,  otherwise  greatly  injured,  prejudiced, 
aggrieved,  and  damnified. 

The  second  count  stated  the  fonnation  of  the  company :  that  the  defendants 
Blount,  Harrison,  and  Heathom  had  oecome  trustees  of  the  funds  of  the 
company,  and  possessed  of  two  terms,  and  of  shafts,  property,  &c. :  that  the 
defendants  had  become  the  directors  of  the  company,  with  the  qualifications, 
and  subject  to  the  conditions,  declared  in  the  scrip-certificates:  that  the 
affairs  of  the  company  were  under  the  control  of  the  defendants,  as  directors : 
that  the  interests  of  the  individuals  forming  the  company  had  been  divided 
into  5000  shares:  that  the  defendants  and  other  persons  were  the  parties  to 
whom  the  shares  belonged :  that  the  defendants,  as  directors,  had  caused  to 
be  issued  to  the  holders  of  shares  scrip-certificates,  signed  by  the  directors, 
with  the  approbation  of  the  defendants,  whereby  it  was  represented  that  the 
l^^arers  thereof  were  entitled  to  the  number  of  shares  mentioned  in  such 
certificates,  subject  to  the  conditions  set  out  in  the  first  count,  (ant&,  477.) 

The  second  count  then  alleged  that  before,  &x;.,  to  wit,  1st  of  March, 
1836,  and  on  divers  other  days  and  times  between  that  day  and  14th  of 
April  in  the  same  year,  the  defendants,  as  such  directors,  caused  to  be  in- 
serted and  published  in  a  daily  newspaper,  called  The  Times,  and  also  in  a 
periodical,  called  the  Mining  Journal,  aivers,  to  wit,  twenty  advertisements^ 
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in  and  by  which  advertisements  the  ddendants,  as  such  directors,  reflectively 
gave  notice  that  a  special  general  meeting  of  the  shareholders  of  the  com- 
pany would  be  held  on  Thursday  14th  of  April  in  the  year  last  aforesaid,  at 
twelve  o'clock  precisely,  at,  &c.,  for  the  purpose  of  receiving  a  report  of  the 
state  of  the  said  mine,  and  an  explanation  of  the  reason  for  pos^ning  the 
^dividend  for  the  then  present  month ;  which  special  general  meeting  r%A<^ 
of  the  shareholders  was  afterwards,  to  wit,  14th  of  April  in  the  year  ■- 
last  aforesaid,  in  pursuance  of  the  said  advertisements,  duly  holden,  at  &c., 
and  divers  of  the  shareholders  of  the  company  attended  the  said  meeting,  and 
the  defendant  Blount  also  attended,  and  was  in  the  chair,  and  the  other  de- 
fendants were  alsg  present ;  at  which  meeting  the  defendants  then  gave  in, 
and  caused  to  be  read  and  laid  before  the  shareholders  present,  a  report  in 
writing,  purporting  to  be  a  report  of  the  then  state  and  prospects  of  the  mine, 
and  also  a  written  statement  purporting  to  be  a  statement  of  the  accounts  of 
the  company  from  its  commencement  m  July,  1836,  to  the  3lst  of  Maidi 
then  last;  and  also  an  explanation  in  writme)  purporting  to  explain  the 
reasons  for  the  postponement  of  the  dividend  for  the  three  months  then  last 
past,  and  also  relating  to  other  matters  connected  with,  and  concerning  the 
mine  and  the  company. 

And  that  on  divers  other  days  and  times  between  the  formation  of  tlie 
company  and  the  times  of  the  committing  of  the  grievance,  &c.,  divers  of  the 
scrip-certificates  representing  the  said  shares  or  interests  of  the  respectiye 
shareholders  of  and  in  the  company,  and,  amongst  others,  divers  of  the  8ciip> 
certificates,  representing  the  shares  or  interests  of  and  in  the  company  of 
and  belonmng  to  defendants  were  in  the  public  market  for  sale ;  and  the  said 
scrip-certificates  so  being  in  the  public  market  for  sale,  and  the  defendants 
so  being  such  directors  of  the  company,  and  having  the  sale  and  entire  con- 
trol of  tiie  affairs  thereof,  the  defendants  contriving  and  intending,  by  fraud, 
deceit,  and  the  other  subtle  ways  and  means  thereinafter  mentioned,  to  induce 
and  lead  the  plaintiff*  and  divers  other  unsuspecting  persons,  liege  subjects, 
&c.,  to  suppose  and  believe  that  the  company  was  formed  and  established  in 
^od  faith,  and  *that  the  mine  had  been  and  was  yielding  and  pay-   twaqj 
m^,  and  was  then  likely  to  yield  and  pay  to  the  respective  shsffe-   ^ 
holders  a  large  dividend  and  profit  upon  the  shares  respectively  held  by  them, 
and  that  the  purchase  of  shares  or  interests  of  and  in  the  compauny  would  be 
an  advantageous  investment  of  capital,  and  to  cause  the  plaintiffs  and  other 
unsuspecting  liege  subjects  to  go  into  the  public  market  and  purchase  shares 
or  interests  of  and  in  the  company;  theretofore,  to  wit,  28th  of  July,  1835, 
and  on  divers  other  days  and  times  wrongfully  contriving  and  intending  to 
deceive,  defraud,  danmify,  and  injure  the  plaintiff,  and  divers  other  liege  sub- 
jects, did  then  fklsely,  fraudulently,  and  deceitfully  cause  it  to  be  stated  and 
represented  on  the  said  last-mentioned  scrip-cerdncates  so  issued  by  the  de- 
fendants as  aforesaid,  that  the  capital  of  the  company  was  100,000/.,  and  did 
also  dien  fraudulently  and  deceitfully  cause  to  be  printed,  stated,  and  r^ 
presented  on  the  back  of  the  scrip-certificates  so  issued  by  the  ddfendants, 
that  the  Wheal  Brothers'  Mine  had  not  only  paid  its  way  from  the  commence- 
ment of  the  workings  in  January,  1832,  but  that  a  dividend,  at  the  rate  of 
18/.  per  cent,  per  annum,  had  been  paid  for  the  month  of  March  then  last, 
on  the  agreed  capital  of  100,000/.,  and  that  the  like  dividend  had  heea  de- 
clared payable  on  the  15th  day  of  July,  1835,  for  the  month  of  April  then 
last,  and  that  there  were  assets  in  hand  for  the  month  of  May ;  that  it  was 
the  opinion  of  the  mining  agent  that  when  the  lode  should  have  been  pierced 
ten  fietthoms  below  the  then  present  bottom  of  the  said  mine,  which  woabl 
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be  done  in  about  three  months  then  next,  a  dividend  from  30  to  40  per  cent, 
per  annum  would  be  produced ;  that  the  machinery  and  three  water  engines 
then  already  erected  were  equal  to  the  draining  of  the  mine  seventy  fathoms, 
that  there  were  offices,  sheds,  and  all  convenient  buildings  for  working  the 
mAQQi    mines  and  assaying  *the  ores,  &c.  &c.,  with  all  necessary  apparatus 

^  furnishing  an  entire  mining  establishment,  all  paid  for  out  of  the  pro- 
duce of  the  mine,  and  without  any  call  having  been  made  on  account  of  the 
capital  of  the  company ;  and  the  defendants  on  the  28th  of  July,  1835,  and 
on  divers  other  dap  and  times,  did  also  falsely  and  fraudidently ,  and  deceitfully 
cause  to  be  printed,  and  to  be  represented  in  the  conditions  anneiced  to  the 
scrip-certificates  so  issued  and  delivered  by  defendants,  that  it  was  very  im- 
probable that  any  call  would  be  necessar)^,  as  the  defendant  had  funds  in 
hand,  arising  from  the  working  of  the  mine,  to  declare  dividends  for  the 
months  of  April  and  May,  1835,  and  that  they  would  retain  funds  for  the 
expenses  of  the  working  of  the  same  mine  before  a  dividend  should  be  de- 
clared. The  count  then  stated,  as  in  the  first  count,  that  the  defendants  had 
advertised  a  dividend  of  18  per  cent,  (a)  on  the  subscribed  capital  of 
100,000/.  to  be  paid  31st  of  August,  1835,  for  the  month  of  May,  1835, 
and  similar  dividends  to  be  paid  on  30th  of  September,  31st  of  October, 
30th  of  November,  and  31st  of  December,  1835,  and  that  in  future  the 
dividends  would  be  quarterly  instead  of  monthly ;  and  that  the  defendants, 
as  such  directors,  fraudulently  paid  such  dividends  to  divers  shareholders, 
and  endorsed  such  payments  on  the  scrip-certificates.  The  count  then  set 
out  the  report  laid  by  the  defendants  before  the  shareholders  attending  at  the 
April  general  meeting,  14th  of  April,  1836,  in  which  the  nonpayment  of  the 
quarterly  dividend  on  the  31st  of  March  was  attributed  to  circumstances  not 
inconsistent  with  the  productiveness  of  the  mine,  and  alleged  that  the  state- 
ment of  the  accounts  of  the  company,  so  given  in  and  read  before  the  share- 
holders attending  at  the  meeting  of  14th  April,  1836,  did  falsely,  fraudu- 
♦4891    '^^%'  *^^^  deceitfully  state  and  represent  that  the  amount  of  ore 

^  raised,  gotten,  and  sold,  from  and  out  of  the  mine  from  the  time  of 
the  commencement  of  the  company  in  July,  1835,  to  the  31st  of  March, 
1836,  amounted  to  5847/.  12^.  od,,  and  that  the  amount  of  ores  on  hand, 
raised  and  gotten  from  the  mine  up  to  the  end  of  September,  1835,  less  one- 
eighth  for  lord's  dues,  amounted  in  value  to  3500/.,  together  amounting  to 
9437/.  I2s.  8(i.,  and  that  to  the  end  of  September,  1835,  the  whole  amount  of 
the  monthly  cost  and  expenditure  for  the  mine  from  the  time  of  the  commence- 
ment of  the  company  in  July,  1835,  and  of  the  six  pretended  dividends  so 
alleged  to  have  been  paid,  and  of  cash  paid  for  lord's  dues,  in  the  whole 
amounted  to  11,323/.  2^.  10^<i.,  leaving  the  company  in  debt  in  a  large 
balance,  to  wit,  1975/.  IO5.  2^^.,  and  that  the  amount  of  the  monthly  cost 
and  expenditure  for  the  mine  from  September,  1835,  to  March,  iScfe,  to- 
gether with  the  said  balance  of  1975/.  10s.  2^rf.  amounted  together  to  3438/. 
149.  6]^(f.,  which  sum  was  then  debited  to  and  against  the  company.  And 
that  the  defendants  on  1st  June,  1836,  and  on  divers  other  days  and  times 
between  that  day  and  the  purchase  by  the  plaintiff  of  shares  in  the  company 
as  thereinafter  mentioned,  did  also  fraudulently  and  deceitfully  produce, 
show,  and  give  to  Ae  plaintiffs  a  printed  copy  of  the  report,  and  also  of  the 
statement  of  the  accounts  so  given  in,  read,  and  laid  before  the  shareholders 
attending,  &c.,  and  did  also  then  falsely,  fraudulently,  and  deceitfully  pro- 
duce, and  show  to  the  plaintiff  divers  false  and  untrue,  and  pretended 
weekly  reports,  by  them  alleged  to  have  been  received  from  the  mine,  and 

(a)  if.  1}  per  cent,  per  month,  being  at  the  rate  of  18  per  cent  per  annum. 
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which  reports  represented  the  mine  to  be  in  a  most  flourishing  condition,  and 
yielding  large  and  profitable  quantities  of  ores ;  and  the  defendant  on  the 
several  days  and  times  last  aforesaid,  did  also  fadsely,  fraudulently,  and  de- 
ceitfully produce,  and  show  to  the  plaintiff,  divers  ^statements  of  i^aqq 
account  of  cost,  and  expenditure  of,  and  in  relation  to  the  mine,  and  ^ 
of  the  amount  and  value  of  the  ores  raised,  &c.,  from  which  accounts  it  ap- 
peared that  the  amount  and  value  of,  &c.,  was  veiy  considerable,  and  likely 
to  yield  large  dividends  and  profits  to  any  person  holding,  or  buying  shares. 
That  the  plaintiff  having  seen  and  read  divers  of  the  scrip-certificates  re- 
presenting divers  of  the  shares  or  interests  in  the  company,  and  the  state- 
ments, representations,  endorsements,  and  memorandums  printed  and  i^tten 
on  the  face  and  back  of  such  last-mentioned  scrip-certificates,  and  hsLvimg 
also  seen  and  read  the  several  reports  and  statements  of  accounts,  and  also 
the  several  advertisements,  and  having  read  the  said  printed  report  and  state- 
ment of  the  accounts  of  the  company  so  produced  and  shown,  and  given  to 
him  by  the  defendants ;  and  confiding  in  the  several  last-mentioned  £adse, 
fraudulent,  and  deceitful  statements,  representations,  endorsements,  and 
memorandums,  conditions,  advertisements,  and  reports,  and  statements  of 
accounts,  and  believing  the  same  to  be  true  and  correct,  and  to  have  been 
made  and  published  by  the  defendants  on  good  and  sufficient  foundation, 
and  having  no  reason  or  ground  to  suspect  to  the  contrary,  afterwards  on 
1st  June,  1836,  and  on  divers  other  days  and  times,  &c.,  was  induced  to 
and  did  go  into  the  public  market  and  purchase  and  buy  divers,  to  wit, 
eighteen  scrip-certificates, — stating  the  purchases,  and  alleging,  in  separate 
and  distinct  averments,  that  each  representation  was  false,  within  the  know- 
ledge of  the  defendants ;  and  stating  special  damage  as  in  the  first  count. 

The  defendants  Blount,  Caffary,  Harrison,  and  Heathom  pleaded ;  1st, 
not  guilty,  to  the  whole  declaration  ;  then  as  to  the  first  count ;  2dly,  that 
the  defendants  and  Malachy,  &c.,  had  not  formed  themselves  into  a  company, 
and  the  same  was  not  an  existing  ^company  for  the  purposes  in  that  r.^gj 
count  mentioned ;  3dly,  that  the  defendants  had  not  become  and  were  ^ 
not  the  directors  of  the  said  company,  vnih  such  qualification,  and  subject  to 
such  conditions,  as  in  the  first  count  mentioned,  nor  were  the  affairs  of  the 
company  under  the  sole  or  entire  control  of  the  defendants  as  such  directors, 
modo  et  forma ;  4thly,  that  the  scrip-certificates  in  the  first  count  mentioned, 
representing  the  shares  or  interest  m  the  company  of  and  belonging  to  the 
defendants,  were  not,  nor  were  any  of  them,  in  the  public  market  for  sale, 
at  the  times,  or  in  manner  and  form  as  in  the  declaration  alleged ;  5thly,  that 
the  plaintiff  was  not  induced  to  go,  and  did  not  go,  into  the  public  market, 
and  did  not  purchase  or  buy  the  said  scrip-certificates  or  any  of  than,  modo 
etforrrvA  ;  6thly,  that  at  the  time  in  the  declaration  mentioned,  the  said  shares 
or  interests  of  the  holders  of  the  said  scrip-certificates  were  not,  nor  were  any 
of  them,  in  the  public  market  for  sale  at  such  quotation  or  price  per  share, 
nor  was  the  amount  of  each  share  quoted,  stated,  or  represented  in  the  public 
market  as  having  been  then  fully  paid  on  or  subscribed,  modo  et  form/k ; 
7thly,  that  the  plaintiff,  before  and  at  the  time  he  purchased  the  several  scrip- 
certificates  representing  the  said  shares  or  interests  in  that  count  mentioned, 
and  before  and  at  the  time  of  his  sustaining  the  alleged  dkonage,  had  notice 
of  and  well  knew  the  true  state  of  facts  as  to  the  several  matters  and  things, 
in  respect  of  which  the  defendants  are  in  that  count  alleged  to  hare  made 
such  false,  fraudulent,  and  deceitful  representations,  statements,  reports,  oi- 
dorsemcnts,  memorandums,  dividends,  and  payments,  and  to  have  been 
guilty  of  the  false,  firaudulent,  and  deceitful  conduct,  and  grievances  in  that 
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count  mentioned,  modo  d  forma  ;  8thly,  that  the  company  or  partnership  in 
that  count  mentioned,  durmg  all  the  time  therein  mentioned,  and  bef'>re  and 
*4921   ^^  ^^  ^^  *when  the  plaintiff  bought  the  said  scrip-certificates  in 

-I  that  count  mentioned  was,  and  hence  hitherto  has  been  and  still  is, 
an  alleged  company  or  partnership  illegaUy  presuming  to  act  as  if  they  were 
and  are  a  corporate  body,  as  talong  upon  themselves  as  such,  and  without 
any  lawiul  authority,  and  without  any  charter  firom  the  crown  for  that  pur- 
pose, to  raise  a  transferable  and  assignable  stock  and  interest  to  a  large 
amount,  (to  wit,)  to  the  amount  of  ]  00,000/.,  to  be  divided  into  a  large 
number  of  shares,  (to  wit,)  5000  shares,  which  shares  were  to  be  and  are 
transferable  and  assignable,  at  the  pleasure  of  such  holders  thereof,  to  any 
person  or  persons  at  the  pleasure  of  such  holder,  and  without  any  control 
or  restriction  whatsoever ;  whereof  the  plaintiff,  during  all  the  time  in  the 
first  count  mentioned,  had  notice,  and  so  bought  the  said  scrip-certificates 
and  shares  being  part  of  the  said  5000  shares,  in  order  to  become  a  share- 
holder in  such  iuegal  company. 

To  the  second  count:  9thly,  that  the  defendants  and  the  said  J.  M.,  T. 
M.,  J.  H.,  and  T.  H.,  and  the  said  other  persons  mentioned  in  that  count, 
had  not  formed  themselves  into  a  company,  and  the  same  was  not  an  exist- 
ing company,  for  the  purposes  in  the  second  count  mentioned,  modo  et/ormd ; 
lOthly,  that  the  defendants  in  this  suit  had  not  become,  and  were  not,  the 
directors  of  the  company,  with  such  qualifications,  and  subject  to  such  con- 
ditions as  in  that  count  is  mentioned,  nor  were  the  afiairs  of  the  company 
under  the  sole  or  entire  control  of  the  defendants  as  such  directors,  modo  el 
fbrmA  ;  1  Ithly,  that  Blount,  Caffary,  Harrison,  and  Heathom  were  not  pre- 
sent at  the  meeting,  and  did  not  give  in,  or  cause  to  be  read,  or  laid  before 
the  shareholders  present,  such  report  as  in  the  last  count  mentioned,  modo 
ti  formA;  12thly,  that  the  scrip-certificates  in  the  last  count  mentioned,  re- 
•4931   P'*^"^"?  *^®  shares  or  interests  of  and  in  the  company,  of  and  *be- 

^  longing  to  the  defendants  were  not,  nor  were  any  of  them  in  the 
public  market  for  sale  at  the  times,  or  in  manner  and  form,  &c.;  I3thly,  that  the 
plaintiff  was  not  induced  to  go,  and  did  not  go  into  the  public  market,  and  did 
not  purchase  or  buy  the  scrip-certificates  in  the  last  count  mentioned,  or  any  of 
them,  modo  et  forma  ;  14thly,  that  at  the  time  in  the  declaration  mentioned, 
the  said  shares  or  interests  of  the  holders  of  the  said  scrip-certificates  were 
not,  nor  were  any  of  them,  in  the  public  market  for  sale  at  such  quotation 
or  price  per  share,  nor  was  the  amount  of  each  share  quoted,  stated,  or  repre- 
sented in  the  public  market,  as  having  been  then  fully  paid  up  or  subscribed^ 
modo  et  formA;  15thly,  that  the  plaintiffbefore  and  at  the  time  he  purchasea 
the  several  scrip-certificates,  representing  the  said  shares  or  interests  in  the 
last  count  mentioned,  and  before  and  at  the  time  of  his  sustaining  the  alleged 
damage,  had  notice  of,  and  well  knew,  die  true  state  of  facts  as  to  the  seve- 
ral matters  and  things,  in  respect  of  which  the  defendants  are,  in  the  last 
count,  alleged  to  have  made  such  false,  fraudulent,  and  deceitful  representa- 
tions, statements,  reports,  endorsements,  memorandums,  dividends,  adver* 
tisements,  and  payments,  and  to  have  been  ^ilty  of  the  false,  fraudulent, 
and  deceitful  conauct,  and  grievances,  in  the  last  count  mentioned,  modo  et 
formA;  16thly,  that  the  company  or  partnership  in  the  second  count  men- 
tioned, during  all  the  time  therein  mentioned,  and  before  and  at  the  time 
when  the  plaintifT  bought  the  scrip-certificates  in  that  count  mentioned,  was 
and  thence  hitherto  has  been,  and  still  is  an  illegal  company  or  partnership. 
illegally  presuming  to  act  as  if  they  were  and  are  a  corporate  body,  and 
takmg  upon  themselves,  as  such,  and  without  any  lawfiil  authori^,  and 

80 


710  Shrewsbury  r.  Blount.  H.  T.  1841.  [49$ 

without  any  charter  from  the  crown  for  that  purpose,  to  raise  a  traosfeiahk 
and  assignable  stock  and  interest,  to  a  large  amount,  to  wit,  to  the  amount 
of  100,000/.,  to  be  •divided  into  a  large  number  of  shares,  to  wit  r^^g. 
5000  shares,  which  shares  were  to  be  transferable  and  assignable  *- 
from  time  to  time  by  the  holders  thereof  to  any  person  or  persons  at  the  pies- 
sure  of  such  holders,  and  without  any  control  or  restnction  whatsoever; 
whereof  the  plaindff  during  all  the  time  in  that  count  mentioned  had  notice, 
and  so  bought  the  said  scrip-certificates  and  shares,  being  part  of  the  said 
5000  shares,  in  order  to  become  a  shareholder  in  such  illegal  companj. 
Verification. 

The  defendants  Grout  and  Sapte  pleaded  m  the  same  manner,  except  tfait 
in  their  pleas  the  two  traverses  contained  in  the  third  plea  of  die  other  de- 
fendants were  stated  in  separate  pleas ;  as  were  also  the  traverses  contained 
in  the  tenth  plea  of  the  other  defendants. 

The  replication  took  issue  upon  the  pleas  alleging  the  illegality  of  tbe 
company,  viz.  the  8th  and  16th  pleas  of  Blount,  Cafiary,  Harrison,  and 
Heathom,  and  the  9th  and  I8th  pleas  of  Grout  and  Sapte ;  and  joined  issue 
upon  the  other  pleas. 

At  the  trial  before  Erskine,  J.,  at  the  sittings  after  last  Michaelmas  tenn, 
the  defendants  Blount,  Cafiary,  Harrison,  and  Heathom,  and  the  defendants 
Grout  and  Sapie  severed  in  dieir  defence,  as  they  had  done  in  pleadii^; 
and  they  were  represented  by  different  counsel. 

G.  W .  Harrison,  the  son  of  the  third  defendant, — ^who  had  been  appointed 
secretary  to  the  mine  in  July,  1835,  shortly  after  the  formation  of  ibe  cooh 
pany,  which  office  he  held  until  the  discontinuance  of  the  working  at  the 
mine  in  November,  1837,  when  he  handed  over  the  documents  in  his  pos- 
session to  the  defendants,^ — was  examined  as  to  the  proceedings  of  the  com- 
pany. The  defendants  had,  in  1835,  purchased  from  Malachy,  upon  his 
representation  of  the  produce  and  the  property  of  the  mine,  450  shares,  at 
the  price  of  "^20/.  a  share,  which,  the  assumed  value  of  the  mine  being  t»4q^ 
100,000/.  and  divided  into  5000  shares,  would  give  a  nominal  value  *• 
of  5/.  per  share ;  and  the  defendants  did  not  appear  to  have  parted  with  any 
of  such  shares,  though  they  had  at  one  time  risen  to  the  price  of  35/.  per 
share.  The  purchase  of  these  450  shares  was  proved  by  the  production  of 
a  paper  which  had  been  delivered  to  die  witness  Harrison  by  his  faffier. 

It  was  obiected  by  Kelly  and  Manning^  Sent.,  for  the  defendants  Groat 
and  Sapte,  that  a  statement  by  the  defendant  Harrison  was  not  admissible  m 
evidence,  inasmuch  as theyought  not  to  be  prejudiced  by  statements  which  he 
might  choose  to  make.  The  learned  judge  overruled  the  objection,  on  the 
ground  that,  although  to  fix  all  the  defendants,  it  was  necessa^  to  bring  the 
charge  home  to  each  of  them ;  yet,  as  upon  this  record,  Imriscm  alone 
might  be  found  guilty,  evidence  of  an  act  done  by  him  could  not  be  ex- 
cluded. 

Books  containing  entries  of  minutes  of  the  proceedings  of  the  company 
were  produced  by  the  defendants  in  pursuance  of  notice,  as  was  also  a  <»• 
partnership  deed,  executed  by  all  the  shareholders  in  July,  1835,  and  an 
a^^gnment  of  the  lease  of  the  mine  ftx>m  Malachy  to  Blount,  Heathom,  and 
otDers,  who  executed  a  declaration  of  trust  in  favour  of  the  new  paitaersfc?- 
Six  monthly  dividends  of  1^  per  cent  each,  being  at  the  rate  of  18  per  cent 
per  armum,  upon  the  nominal  capital  of  100,000/.,  (amounting  to  9000/< 
with  the  exception  of  57/.  left  outstanding,)  were  paid  by  their  dircctioii  to 
the  shareholders,  out  of  funds  supplied  by  Malachy,  as  produced  by  the  nfim^ 
though  a  large  portion  of  the  9000/.  was  b  reali^  taken,  partly  out  of  the 
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money  which  Malachy  had  obtained  from  the  defendants  and  others  upon 
sales  of  shares  in  the  mine,  and  partly  from  the  proceeds  of  accommodaticni 
*4961  ^^*  ^  book  kept  by  Malachy  containing  entries  of  the  *disburse- 
-l  ments  made  for  working  the  mine,  called  the  cost-book,  and  also  a 
book  containing  an  account  of  ue  sale  of  ores,  were  received  from  Malachy 
in  1837,  by  G.  W.  Harrison  as  secretary.  These  books  were  offered  in 
evidence  by  the  plaintiff,  as  showing  that  the  defendants  either  knew,  or  had 
the  means  of  knowing,  the  real  character  of  the  mine. 

The  learned  judge  was  of  opinion  that,  as  the  entries  in  these  books  were 
not  proved  to  be  made  by  Malachy  in  the  course  of  his  agency,  they  could 
not  be  received  in  evidence,  but  if  the  books  could  be  shown  tahave  been 
kept  at  the  mine  whilst  Malachy  was  acting  as  mine  a^t  to  the  defendants, 
the  entries  therein  made  by  Malachy  and  his  clerk  might  be  considered  as 
the  entries  of  the  defendants. 

Upon  cross-examination,  G.  W.  Harrison  stated  that,  from  the  representa- 
tions made  by  Malachy  to  the  defendants,  he  entertain^  the  highest  opinion 
of  the  concern,  and  with  the  concurrence  and  by  the  persuasion  of  his  father, 
gave  up  a  conmiission  in  the  Madras  artillery,  for  the  purpose  of  taking  the 
office  of  secretary  of  this  and  two  adjoining  mines.  He  was  then  asked  as 
Co  a  conversation  between  his  fether  and  his  co-defendant  Grout,  in  wl»ch 
the  latter  had  introduced  and  recommended  the  concern  to  the  former.  It 
was  objected  on  the  part  of  the  plaintiff,  that  any  conversation  between  two 
of  the  defendants  could  not  be  evidence  against  the  plaintiff.  The  learned 
judge,  however,  said,  "  Although  the  evidence  is  of  very  trifling  value,  I 
should  put  the  plaintiff  to  the  risk  of  a  motion  for  a  new  trial  were  the  evi- 
dence excluded.  If  the  only  question  between  these  parties  were,  whether 
the  representations  stated  in  the  declaration  were  made  by  the  defendants, 
and  whether  they  were  true,  then  any  conversation  between  the  defendants 
would  be  inadmissible.  But  here  the  plaintiff  is  bound  further  to  show  that 
^AOji  *^®  representations  -werefrauduleTit.  Another  main  question  in  this 
-I  cause  will  probably  be  the  bandjides  with  which  the  representations 
were  made.  Every  mformation  which  the  defendants  received  before  they  made 
such  representations  would  be  matter  to  be  taken  into  consideration  with  refer- 
ence to  that  point.  Each  defendant  must  be  found  guilty  in  respect  of  the 
part  which  he  took  in  the  transaction.  All  the  defendants  may  have  Joined  in 
the  representations,  whilst  some  of  them  may  not  have  known  that  they  were 
6dse.  Grout,  who  had  been  an  original  shareholder,  must  have  known 
whether  he  had  received  any  profits  from  the  mine,  and  would  be,  therefore, 
a  proper  person  to  refer  to." 

The  objection  being  overruled,  the  witness  stated,  that  before  the  com- 
pany was  formed,  he  had  more  than  once  accompanied  his  father  to  Grout's. 
Grout  stated  that  he  had  bought  shares  in  an  adjoining  mine  in  consequence 
of  the  &vourable  opinion  which  he  entertained  of  this  rmne,  an  opinion  found- 
ed upon  statements  made  by  Malachy,  which  corresponded  with  the  repre- 
sentations set  out  in  the  declaration.  The  witness  had  also  been  present 
when  similar  representations  had  been  made  to  the  other  defendants,  who 
thereupon  all  took  shares.  Harrison,  besides  his  oridnal  share,  bought 
shares  at  a  premium  which  he  still  held.  The  plaintiff  then  called  oth^ 
witnesses  to  negative  the  representations  made  by  the  defendants,  but  was  at 
last  under  the  necessity  of  calling  Malachy,  who,  however,  not  only  stated 
that  he  had  made  the  representations  seriously  to  the  defendants,  but  swore  tl  at 
the  representations  were  substantially  true.  He  admitted  that  the  dividends 
had  been  paid  out  of  moneys  supplied  by  himself;  but  he  stated  that  he 
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considered  the  mine  (which  had  ceased  to  be  worked  since  1837) 
really  worth  70,000/.,  and  that  he  could  have  sold  the  mine  for  that  sum  ib 
1834. 

*A  previous  lessee  of  the  mine,  (the  name  of  which  had  been  sub-    r«^QQ 
sequently  changed,)  proved  that  he  had  abandoned  the  mine  in  1834,    ^ 
after  expending  200/.  or  300/.  upon  the  adventure. 

No  evidence  was  ^ven  on  the  part  of  the  defendants  beyond  that  whidi 
was  obtained  from  me  cross-examination  of  the  witnesses  called  by  tbe 
plaintiff. 

The  learned  judge  told  the  jury,  that  the  questions  for  their  con^deratioo 
were,  whether  the  plaintiff  had  sustained  damage  by  rea.<ion  of  a  purchase 
of  shares  made  by  him  upon  the  faith  of  representations  held  out  by  the  de- 
fendants, and  known  by  them  to  be  unfounded  in  fact.  That  the  jury  in 
finding  a  verdict  for  the  plaintiff  must  be  satisfied,  1st,  that  the  represents 
tions  set  out  in  the  declaration  were  made  by  the  defendants,  or  some  of 
them ;  2dly,  that  these  representations  were  false ;  3dly,  that  the  defendants, 
at  the  time  they  made  such  representations,  knew  them  to  be  false ;  4thly, 
that  the  plaintiff  advanced  his  money  believing  the  representations  in  the 
scrip-certificates  to  be  true ;  5thly,  that,  as  alleged  in  the  second  count,  the 
plaintiff,  in  advancing  his  moneys,  confided  not  only  in  the  scrip-certificates, 
but  also  in  the  report.  With  respect  to  the  allegation  that  me  mine  had 
paid  its  way,  his  lordship  observed,  that  a  public  prosecutor  appearing  oq 
behalf  of  the  crown,  is  bound  to  produce  every  title  of  evidence  bearing^  on 
the  charge ;  whereas  a  plaintiff  in  a  civil  action  is  only  required  to  produce 
that  which  is  sufficient  to  make  out  his  case.  But  that  here  it  lay  on  the 
plaintiff  to  negative  the  statement,  not  on  the  defendants  to  prove  that  it 
was  correct ;  and  that  there  did  not  appear  to  be  any  evidence  that  in  July 
1835,  the  mine  had  not  paid  its  way.  That  as  to  this  allegation  no  witness 
was  examined  except  Malachy,  who  stated  it  to  be  true.  That  with  respect 
to  the  ^statement  respecting  the  100,000/.  agreed  capital,  it  was  ob-  r^^oQ 
vious,  that  it  could  not  be  meant  that  100,000/.  had  been  subscribed,  ^ 
That  the  statements  made  by  the  defendants  showed  great  want  of  caution, 
but  that  the  question  for  the  consideration  of  the  juiy  was,  whether  their 
statements  were  made  fraudulently.  That  if  the  defendants  had  brought 
their  own  shares  into  the  market,  there  would  have  been  some  ground  for 
suspecting  that  the  representations  had  been  made  with  a  view  to  their  own 
advanta^ ;  but  that  there  was  no  evidence  of  any  shares  being  sold  except 
by  Hamson,  and  he  had  bought  more  than  he  sold.  That  upon  the  second 
count,  the  juiy  were  to  consider  whether  the  statements  certified  in  the  report 
were  untrue,  and  known  to  the  defendants  to  be  untrue.  That  there  was 
no  evidence  of  the  plaintiff's  having  seen  the  report,  or  the  accounts  men- 
tioned in  the  second  count.  That  the  plaintiff  was  not  bound  to  show  diat 
his  purchases  were  made  from  the  persons  named  in  the  declaration,  out 
that  it  was  for  the  jury  to  say,  whether  they  were  made  under  a  belief  that  the 
representations  were  true,  taking  into  consideration  that  when  the  plaintiff 
bought,  the  shares  had  not  kept  up  at  the  high  price  of  30/.  to  40/.  a  share, 
but  had  fallen  considerably  below  the  nominal  price  of  20/.  That  he  was 
of  opinion,  that  supposing  the  allegations  to  be  proved  to  the  satisfaction  of 
the  jury,  the  company  was  illegal ;  and  that  all  the  evidence  in  the  case 
showed  that  the  shares  passed  fit)m  hand  to  hand,  and  were  made  payable 
to  bearer,  as  alleged. 

That  supposing  the  plaintiff  was  entitled  to  recover,  the  question  would 
vise  as  to  the  amount  of  damages ;  and  that  the  plaintiff  shoidd  have  proved 
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that  he  had  sold  the  shares  at  a  loss,  or,  if  he  retained  them,  he  should  have 
shown  the  reduction  in  value. 

*5001       '^^^  J^'y  having  found  a  verdict,  generally,  for  the  *defendants,  the 
^   learned  judge  gave  the  plaintiff  leave  to  move  to  enter  a  verdict 
upon  the  issues  taken  on  the  pleas  setting  up  the  iUegalitj  of  the  company, 
(antd,  491,  493.) 

Hakombej  Serjl.,  now  moved  for  a  new  trial,  Ist,  on  the  ^und  of  mis- 
direction ;  2dly,  that,  as  to  some  of  the  defendants,  the  verdict  was  against 
the  evidence ;  3dly,  that  evidence  had  been  rejected  which  ou^ht  to  have 
been  received ;  and,  4thly,  that  evidence  had  been  received  which  ought  to 
have  been  rejected. 

The  principal  question  is,  whether  the  defendants  are  not  liable  for 
damages  sustained  by  the  plaintiff  in  consequence  of  false  representations 
made  to  him  by  them,  although  they  may  have  been  ignorant,  at  the  time 
of  making  such  representations,  that  they  were  false.  It  is  submitted  that 
the  defendants  are  answerable  for  putting  forth  false  representations,  whether 
knowingly  or  not,  by  which  other  persons  are  induced  to  purchase  shares  in 
this  mine.  [Tindal,  C.  J.  The  contrary  is  established  b^  all  the  modem 
cases.  BosANQUET,  J.  Do  you  controvert  the  doctrine  laid  down  in  Hay- 
craft  V.  Creasy^  2  East,  92.]  It  was  the  duty  of  the  defendants,  having 
ample  means  of  knowledge,  to  ascertain  whether  the  representations  which 
they  held  out  to  the  public  were  true.  In  Crawford  v.  Fowke^  6  M.  &  W. 
35o,  Lord  Abingeb,  C.  B.,  observes :  "  The  warranty  of  a  fact  which 
does  not  exist,  or  the  representation  of  a  material  fisict  contrary  to  the  truth, 
are  both  said  in  the  language  of  the  law,  to  be  fraudulent,  although  the 
party  making  them  suppose  them  to  be  correct."  His  lordship,  referring  to 
Pawson  V.  Watson^  Cowp.  785,  adds,  "  Lord  Mansfield  lays  it  down 
♦5011  g®"®"^'y>  *^^  ^'^  ^  representation  to  *induce  a  party  to  make  a  con- 
•'  tract,  it  is  equally  false  for  a  man  to  affirm  that  of  which  he  knows 
nothing,  as  it  is  to  affirm  that  to  be  true  which  he  knows  to  be  false.  This 
maxim  is  neither  negatived  nor  qualified  by  the  doctrine  laid  down  in  that 
class  of  cases  derived  firom  Paslcy  v.  Freeman.  The  plaintiffs  in  diose 
cases  sought  to  charge  a  party  with  damages  for  stating  that  which  he 
believed  to  be  true,  though  he  did  not  know  it  to  be  so,  in  answer  to  inqui- 
ries made  by  the  plaintin  respecting  the  credit  of  a  third  person.  There  the 
defendant  had  no  end  to  gain,  no  interest  in  the  event,  no  motive  to  deceive ; 
he  was  not  one  of  the  dramatis  personae  in  the  construction  of  any  contract." 
[Erskine,  J.  The  issue  raised  upon  the  allegation,  that  the  plaintifr  pur- 
chased upon  the  faith  of  the  scrip-certificates,  was  expressly  left  to  the  iury, 
and  they  were  to  say,  whether  the  plaintiff  purchased  on  the  faith  of  the 
representations,  and  without  knowledge  of  the  truth  of  the  facts.  Tindal, 
C.  J.  Before  you  can  come  to  the  point  of  law,  you  must  get  rid  of  the  verdict 
of  the  jury  upon  the  fifth  issue.  A  prudent  man  could  not  believe  that  this 
mine  was  paying  dividends  at  the  rate  of  18/.  per  centum  per  annum,  when  he 
paid  no  more  than  12/.  for  a  20/.  share.]  If  it  was  the  duty  of  the  defend- 
ants, having  the  means  of  knowledge  to  ascertain  whether  the  dividends 
were  paid  out  of  the  proceeds  of  the  mine,  and  they  falsely  represented  that 
they  were  so  paid,  they  ai^  guilty  of  a  wrong,  and  are  bound  to  make  satis- 
faction to  the  plaintiff  for  the  loss  which  he  has  sustained  in  consequence  of 
that  wrong,  and  they  ought  not  to  be  allowed  to  shelter  themselves  under 
an  allegation  of  ignorance.  All  judges  seem  to  agree  in  opinion  that  when 
the  party  has  an  interest  in  the  false  representation  which  he  makes,  he  is 
•Rnoi  Ji^^Ic  though  the  misrepresentation  was  made  innocently ;  Pawson  v. 
^^J   *Wai$im,  Cowp.  785;  Deoaux  v.  Steinkeller,  6  New  Cases,  84,  (37 
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£.  C.  L.  R.  290,)  8  Scott,  202 ;  DobeU  v.  Stevent,  3  B.  &  C.  623,  (IDE.  C 
L.  R.  201,)  5  Dowl.  &  R.  490 ;  Haycraft  y.  Creasy^  2  East,  92 ;  Laid  Ba- 
con's Maxims,  Regula,  7,  p.  31 ;  Schnadery.  Healhy  3Campb.  506  ;  Poffey 
T.  Freeman^  3  T.  R.  57;  Baiky  y.  MerreUy  3  Bulst.  94;  Com.  Dig.  Mkh 
on  the  case  /or  a  deceipi,  (A.  1.)  [Mauls,  J.  The  defendants  are  not  the 
vendors ;  the  plaintiff  buys  of  some  other  person.  These  are  represaitatioDS 
made  upon  some  other  occasion.  Tindal,  C.  J.  You  cannot  bring  it  to  a 
case  of  warranty ;  the  defendants  not  being  the  vendors.  It  cannot  be  said, 
wanxmtkando  vefutidenmt,  Maule,  J.  It  is  clear  that  no  action  upon  any 
contract  could  have  been  brought  here.  Tindal,  C.  J.  You  cannot  pat 
the  case  higher  than  that  these  were  representations  made,  not  by  parties  to 
the  contract  with  the  plaintiff,  but  by  parties  generally  interested  in  the  sub- 
ject-matter of  such  contract.]  Foster  v.  Charles^  6  Bingfa.  396,  (19  £.  C. 
L.  R.  113,)  7  Bingh.  105,  (20  E.  C.  L.  R.  64,)  4  M.  &  P.  61,  741;  Wd- 
liamson  v.  AUcmsonj  2  Esust,  446,  is  an  important  case  in  point.  It  is  sub- 
mitted that  the  scrip-certificates  amounted  to  a  warranty ;  but  if  not,  the  case 
should  be  considered  as  felling  within  the  same  rule,  (a)  [Erskine,  J.  At 
the  meeting  in  April,  a  report  was  made  which  was  afterwards  printed  and 
circulated.]    There  was  no  evidence  that  the  plaintiff  ATieu?  of  the  report.  (4) 

Evidence  was  improperly  rejected.  Books  containing  an  account  of  the 
disbursements  and  of  the  sales  of  ores  were  tendered  on  me  part  of  the  plain- 
tiff, as  books  kept  by  Malachy  under  the  directions  of  the  defendants,  but 
*the  learned  judge  refused  to  receive  them.  [£Ikskine,J.  Theobjec-  t»pm 
tion  was,  that  there  was  no  evidence  that  these  books  had  been  kq»t  at  '- 
the  mine  at  all.  Harrison,  the  secretary,  first  saw  the  books  in  1837,  whea 
they  were  sent  up  by  Malachy,  as  books  made  out  by  himself  and  his  clerk. 
I  tnought  that  before  they  could  be  received  in  evidence,  it  ou^t  to  be 
shown  that  they  were  kept  at  the  mine.  Though  the  books  were  in  the 
hand-writing  of  the  agent  Malachy  and  his  clerk,  it  was  not  shown  at  what 
times  the  entries  therein  were  made.  For  any  thing  that  appeared,  the 
books  might  have  been  made  up  afterwards.] 

The  learned  judge  received  evidence  of  conversations  between  some  of  the 
defendants  themselves,  (ant^,  496.)  [Erskine,  J.  Not  as  evidence  of  facts 
stated  in  those  conversations,  but  as  evidence  that  certain  representations 
had  been  made  to  some  of  the  defendants  by  persons  who  were  acquainted 
with  the  facts.]  It  would  be  mischievous  to  allow  defendants  in  actions  of 
tort,  to  give  evidence  of  that  which  one  defendant  has  said  to  another. 

TixDAL,  C.  J.  I  shall  give  no  opinion  upon  the  main  question  that  lias 
been  argued  before  us,  with  respect  to  the  alleged  misdirecticm,  because  it  is 
unnecessary  to  consider  it  so  long  as  the  verdict  upon  the  issue — whether  die 
plaintiff  purchased  his  shares  on  the  faith  of  the  representations  madeb^  the 
defendants, — stands  for  the  latter.  The  jury  have  found  that  the  plamtiff 
did  not  purchase  his  shares  in  consequence  of  such  representations ;  and 
before  we  set  aside  their  verdict  we  must  be  satisfied  that  they  have  come 
to  a  wrong  conclusion.  It  appears,  that  in  1835,  the  scrip-certificates 
were  issued  at  the  nominal  value  of  20/.  per  share,  giving,  as  usual,  a  glow- 
ing account  of  the  speculation.  The  plaintiff  bou^t  certain  shares  in  Julj 
and  August  *1836,  at  12/.  per  share.  It  was  a  question  for  the  jury,  r»gQ4 
whether  the  plaintiff  had  been  induced  to  make  nis  purchase  on  the  ^ 

(a)  And  see  Wood  v.  Smith,  5  Mann.  &  Ryl.  124. 

(6)  In  the  second  count  the  report  is  set  out,  vide  supri,  4S8.  The  information  com- 
municated by  that  report,  however,  would  not  be  evidence  against  the  plaintiff  of  kna^ 
'edge,  so  as  to  affect  his  right  to  recover  under  the  first  count. 
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faith  of  the  representations  contained  in  the  scrip-certificates.  One  point  for 
their  consideration  was  the  nominal  value  of  the  scrip-receipts  as  compared 
^th  their  market  price.  The  fact  that  the  plaintiiT  purchased  20/.  shares  at 
121.  each,  ought  to  have  put  a  prudent  person  upon  inquiring  as  to  whether 
the  undertaking  remained  m  the  state  in  which  it  was  represented  to  be  at  the 
time  when  the  scrip  was  first  issued.  It  is  to  be  observed,  that  the  directors  had 
no  power  to  recall  the  scrip ;  for,  when  once  issued,  it  became  the  property  of 
the  holders.  In  April,  1836,  a  public  meeting  of  the  shareholders  was  held, 
and  a  report  was  published  which  tended  greatly  to  overthrow  the  flattering 
statements  made  in  the  scrip-receipts.  There  was  undoubtedly  no  evidence 
that  the  report  came  to  the  knowledge  of  the  plaintitT,  fant^,  502  b ;)  but 
the  jury  had  a  right  to  consider  whe&er  an  inquiry  woula  not  have  satisfied 
the  plaintiff,  that  no  dependence  was  to  be  placed  on  the  representations 
contained  in  the  scrip-certificates.  ,1  can  see  no  objection  to  the  jury  coming 
to  the  conclusion,  that  if  the  plaintijffhad  acted  as  a  reasonable  man  would 
have  done,  he  could  not  have  failed  to  ascertain  the  true  state  of  the  mine. 
On  the  whole,  I  am  of  the  opinion,  that  the  jury  mi^ht  very  feirly  arrive  at 
the  belief  that  the  plaintiff  did  not  purchase  his  shares  on  the  raith  of  the 
representations  made  in  the  scrip-certificates.  I  wish  to  urge  the  &ct  that 
the  plaintiff  was  an  attorney  no  fiirther  than  this, — that  his  knowledge  of  the 
world  and  experience  must  have  taught  him  how  little  reliance  was  to  be 
placed  on  representations  of  such  a  nature ;  and  that  he  was  likely  to  use 
the  same  discretion  in  his  own  affairs  which  he  would  employ  in  transacting 
the  business  of  his  clients. 

•5051  *The  objection  that  the  learned  judge  was  wrong  in  rejecting  the 
-*  books  said  to  have  been  kept  by  Malachy,  has  received  its  answer 
during  the  course  of  the  argument.  To  render  them  admissible,  some  evi- 
dence should  have  been  given  that  the  books  were  kept  by  Malachy  in  the 
course  of  his  employment  as  agent  for  the  defendants.  At  the  time  when 
they  were  rejected  by  the  learned  judge,  there  was  clearly  nothing  to 
connect  them  with  the  defendants. 

Another  objection  is,  that  the  conversation  between  the  defendants  Grout 
and  Harrison,  and  between  Grout  and  Malachy,  with  reference  to  the  state 
of  the  mine,  ought  not  to  have  been  received  on  the  part  of  the  defendants. 
Undoubtedly,  those  conversations  were  not  evidence  of  the  truth  of  the  facts 
stated.  But  when  it  is  considered  what  the  issue  was,  and  that  the  question 
which  the  jury  were  called  upon  to  decide,  was,  whether  or  not  the  defen- 
dants had  acted  with  bona  fides,  it  seems  to  me  that  the  conversations  were 
admissible,  and  that  the  information  which  the  defendants  had  received 
with  rei^ect  to  the  state  of  the  mine  went  to  the  root  of  the  matter  into 
which  the  jury  had  to  inquire.  The  learned  judge,  who  tried  the  cause, 
has  expressed  no  dissatisfaction  with  the  verdict,  and  I  am  therefore  of 
opinion  that  it  ought  not  to  be  disturbed. 

BosANQUET,  J.  I  also  think  that  there  is  no  ground  for  saying  that  the 
jury  have  come  to  a  wrong  conclusion  upon  the  question,  whether  the 
plaintiff  purchased  his  shares  upon  the  faith  of  the  representations  contained 
in  the  scrip-certificates.  It  appears  that  the  plaintiff  did  not  buy  his  shares 
until  a  twelvemonth  after  the  scrip-certificates  were  issued.  Many  changes 
must  have  occurred  in  the  interval ;  and  the  great  depression  which  had 
taken  place  in  the  price  of  the  shares,  would  naturally  put  any  one  upon 
*5061  ^^  gu^  *agadnst  trusting  too  much  to  the  statements  contained  m 
J   the  scrip-receipts.     In  my  opinion,  the  jury  might  very  propeOy 
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come  to  the  conclusion,  that  the  shares  had  not  been  bought  upon  the  fidA 
of  such  statements,  and  that  the  plaintiff  must  have  known  that  the  canxpuq 
were  not  then  in  a  condition  to  pay  a  dividend  of  18  per  cent.;  the  more 
especially  as  he  was  a  professional  man ;  which  &ct  mig^t  have  some 
weight  in  influencing  their  decision. 

With  respect  to  the  rejection  of  the  books,  it  was  necessaiT)  in  order  to 
make  them  evidence,  to  show  that  they  were  kept  by  Malachv  in  his  em- 
ployment by  the  company ;  but  when  the  books  were  rejected,  and  up  to 
the  time  when  Malachy  hmoiself  was  called  as  a  witness,  no  such  proof  had 
been  given. 

With  regard  to  the  admissibility  of  the  conversations,  it  was  material,  in 
order  to  ascertain  whether  the  defendants  had  acted  bond  fide,  to  know 
what  information  they  had  received  as  to  the  state  and  the  prospects  of 
the  mine. 

Maule,  J.     I  also  think  that  this  verdict  should  not  be  disturbed.    Here 
was  clearly  evidence  from  which  the  jury  might  infer,  that  the  plaintiff  did 
not  buy  his  shares  on  the  fidth  of  die  representations  made  m  the  scrip- 
certificates  ;  and  if  I  had  been  on  the  jury,  I  should  have  come  to  the  same 
conclusion.     It  therefore  is  unnecessary  to  decide  the  main  question  which 
has  been  argued ;  namely,  whether,  in  order  to  render  the  defendants  liable 
to  this  action,  they  must  have  known  the  representations  to  be  false ;  except, 
so  far  as  it  is  material  to  consider  the  point  with  reference  to  the  admissi- 
bilitjr  of  the  conversations.     As  regards  the  rejection  of  the  books,— at 
the  time  they  were  tendered  nothing  was  shown,  except  that  they  ha4  been 
received  from  Malachy,  and   were  in  his  handwriting.     There  was  no 
•proof  that  they  were  the  books  of  the  company ;  and,  £ough  such  r^^ 
proof  was  subsequently  given,  they  were  not  again  tendered  in  evi-   *• 
dence.     With  respect  to  the  statement  made  by  the  defendant  Grout  to  the 
defendant  Harrison,  I  am  of  opinion  that  it  was  admissible, — supposing  that 
it  was  a  question  upon  the  record,  whether  each  of  the  defendants  acted 
bond  fide,  and  that  it  would  be  an  answer  to  the  action,  to  show  that  be  had 
good  reason  to  believe  the  representations  which  he  had  made.     Whether 
Qie  proof  of  that  fact  was  material,  depends  in  some  decree  upon  the  main 
question  in  the  case.     I  have  no  hesitation  in  concumng  with  the  rest  of 
the  court  to  this  extent, — ^that  it  would  amount  to  a  defence  to  the  present 
action,  that  although  the  representations  were  not  conformable  to  &dt,  thej 
were  made  under  a  belief,  reasonably  well  grounded,  of  their  truth.    The 
tendency  of  the  conversations  was,  lo  show  uiat,  at  the  time  the  defendants 
made  the  representations  contained  In  the  scrip-certificates,  they  enteitained 
a  well-founded  belief  that  they  were  true ;  and  I  think  that  the  conversations 
were  admissible  for  that  purpose. 

Erskine,  J.  I  see  no  reason  to  be  dissatisfied  with  the  verdict  It  nf- 
peared  to  me  that  the  defendants,  at  the  time  they  made  the  representations, 
really  believed  in  their  truth.  Perhaps  it  would  have  been  as  well  if  I  had 
put  It  more  distinctly  to  the  jury  to  consider,  whether  the  defendants  bonestiy 
believed  the  representations  to  be  true ;  but  that  was  in  substance  left  to 
Ihem.  And  as  the  jury  found  that  the  plabtiff  did  not  purchase  his  shares 
on  the  faith  of  such  representations,  the  further  consideration  of  this  point 
becomes  unnecessary. 

Rule  for  a  new  trial  refused :  ndc  granted  to  show  cause  why  the  ye^ 
diet  should  not  be  entered  for  the  plaintiff  upon  the  ei^th  aiid  ninth 
issu««. 
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*5081  ^Manningj  Serjt,  now  showed  cause.  The  rule  is  incorrect  in 
^  form.  The  leave  was  reserved  as  to  the  issues  relating  to  the  ille- 
gality of  the  company.  This  would  appl^  not  to  the  eighth  and  ninth  issues 
mentioned  in  the  rule  obtained  by  the  plaintiff,  but  to  the  issues  joined  upon 
the  replications  to  the  eighth  and  the  sixteenth  or  last  pleas  of  the  defendants 
Blount,  Caffary,  Harrison,  and  Heathom,  and  to  the  issues  joined  upon  the 
replications  to  the  ninth  and  the  eighteenth  or  last  pleas  of  the  defendants 
Grout  and  Sapte ;  and  as  this  is  merely  a  question  as  to  the  costs  of  these 
issues,  about  which  the  defendants,  under  all  the  circumstances,  are  wholly 
indifferent,  their  instructions  are,  to  consent  to  the  rule.  It  may,  however, 
be  proper  to  suggest  that,  as  the  jury  found  the  facts  out  of  which  the  alleg- 
ed liability  arose,  for  the  defendants,  the  plaintiff  is  not  entitled  to  a  verdict 
upon  these  issues,  but  should  have  moved  for  judgment  nan  obstante 
veredicto. 

The  court,  however,  intimated  an  opinion,  that  a  judgment  nan  obstante 
veredicto  cannot  be  entered  where  there  is  a  verdict  for  the  defendant  upon 
a  good  issue  going  to  the  whole  cause  of  action; (a)  and  Holcombe^  Serjt., 
acquiescing  in  the  alteration  proposed  by  Mannings  Serjt,  in  the  form  of  the 
rule,  as  to  the  particular  issues  to  be  entered  as  found  for  the  plaintiff. 

Rule  absolute  accordingly. 

(a)  The  ordinary  form  of  a  judgment  non  ob$tanteveredicto  (which  see  2  Roll.  Abr.  99., 
14  vin.  Abr.  585,)  appears  to  be  inapplicable  to  such  a  state  of  the  record.  It  does  not, 
however,  seem  necessarily  to  follow  that  upon  a  plea,  true  in  fact  but  bad  in  law,  a  ver- 
dict negativing  the  truth  of  the  plea  ought  to  be  entered.  And  see  Broadbent  v.  WUk$, 
Willes,  360.  366 ;  8.  C.  in  error,  1  Wils.  63. 

The  same  difficulty  appears  to  have  really  existed  upon  the  state  of  the  pleadings  in 
Clean  v.  Stevetu,  8  Taunt  413,  (4  E.  C.  L.  R.  153 ;)  2  B.  Moore,  464 ;  but  Uie  point  is  not 
noticed.    Vide  post  547, 548. 


•509]  •TREGO  v.  TATHAM. 

It  is  irregular  to  move  to  make  a  rule  absolute  to  compute  pending  a  summons  to  show 
cause  why  the  judgment  should  not  be  set  aside. 

Assumpsit  on  a  bill  of  exchange,  for  money  had  and  received,  and  upon 
an  account  stated. 

Special  demurrer  to  the  declaration  on  the  ground  that  the  promise  which 
followed  the  indebitatus  allegation  embraced  all  the  preceding  sums  instead 
of  being  limited  to  those  in  me  indebitatus  counts. 

The  demurrer,  which  should  have  been  entitled  "  Tat?iam  ats  Trego^^^ 
was  entitled  and  endorsed,  "  Trego  ats  Tatham ;"  and  it  was  entitled  of, 
and  delivered  on,  the  19th  of  November.  -On  the  20th,  the  plaintiiT  signed 
judgment  for  want  of  a  plea.  Later  in  that  day  the  defendant's  attorney 
demanded  a  rejoinder  in  demurrer ;  when  he  was  informed  that  on  account 
of  the  informality  of  the  demurrer,  judgment  had  been  signed.  On  the  21st, 
the  defendant's  attorney  obtained  and  served  a  summons  returnable  on  the 
23d,  for  setting  aside  the  judgment.  On  the  23d,  the  plaintiff's  attorney 
not  attending  at  the  judge's  chambers,  a  fresh  summons  was  taken  out  re- 
turnable on  the  25th.  On  the  24th,  the  rule  to  compute  was  made  absolute 
upon  an  affidavit  of  service,  no  cause  being  shown.  On  the  25th,  Adams^ 
Serjt.,  obtained  a  rule  calling  upon  the  plaintiflfto  show  cause  whv  the  rule 
to  compute  should  not  be  discharged  with  costs,  on  the  ground  that  it  had 
been  irr^ularly  made  absolute  pending  the  summons  to  set  aside  the  judg- 
ment. 
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Channettf  Seijt.,  now  showed  cause.  The  ground  of  demurrer  assigned 
was  frivolous,  and  was  evidently  intended  for  delay.  The  court  tfaereibre 
will  not  assist  the  defendant  in  his  attempts  to  relieve  himself  from  the  con- 
sequences of  a  step  which  he  evidently  took  *for  no  other  purpose 


than  that  of  introducing  some  confusion  into  the  cause.     It  is  sub- 
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mitted  that  a  summons  issued  by  a  single  judge  cannot  have  the  effect  dT 
arresting  the  course  of  a  proceeding  commenced  by  a  rule  of  the  whole  court. 
In  showmg  cause  against  a  rule  to  compute,  the  defaidant  cannot  take  ad- 
vantage of  any  irregularity  in  the  judgment,  Marryat  v.  Winkfieldy  2  Chitt. 
Rep.  119.  The  defendant  instead  of  taking  out  a  summons  should  have 
made  a  direct  application  to  the  court. 

Adams^  Sent.,  in  support  of  the  rule.  It  is  for  the  convenience  of  the 
court  that  applications  which  were  formerly  made  to  the  full  court  are  now 
disposed  of  by  a  judge  at  chambers.  The  practice  must  be  discontinued  if 
it  be  held  that  the  service  of  a  judge's  summons  is  no  stay  of  proceedings. 

TiNDAL,  C.  J.  A  summons,  from  the  time  at  which  it  is  returnable  is  a 
stay  of  proceedings,  at  least  upon  the  parties.  There  is  no  necessity  for  set- 
ting the  authority  of  a  judge  against  the  authority  of  the  court. 

So  many  points  of  htigation  have  been  raised  on  both  sides  in  this  case, 
that  I  think  each  party  should  pay  his  own  costs. 

Erskine,  J.  liie  summons  appears  to  operate  by  way  of  mjunctioii. 

Rule  absolute,  widiout  costs. 
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•Sit]  •ATHERSTONE  v.  BOSTOCK. 

A  writes  to  B^  ''I  hereby  agree,  according  to  ottr  cotwenation  of  Icut  evening,  to  pay  you 
fifty  guineas  for  the  occupation  of  your  first  floor  furnished,  from  March  4  to  September 
4.  I  also  agree  either  to  occupy  the  said  rooms  from  September  4  to  December  4, 
furnished,  on  the  same  terms,  that  is  to  say,  twenty-five  guineas  for  the  three  months, 
or  take  them  unfurnished  at  the  rate  of  eighty  guineas  per  annum."  Held,  that  B.  may 
declare  as  upon  an  agreement, — to  pay  him  for  the  occupation  of  the  first  floor 
furnished,  from  March  4  to  September  4,  the  sum  of  62/.  iOs.,  and  either  to  occupy  the 
rooms  from  September  4  to  December  4,  furnished,  on  the  same  terms,  that  is  to  say, 
36/.  6f.  for  three  months,  or  take  the  same  rooms  unfurnished  for  ttu  $aid  three  monlfu 
at  the  rate  of  84/.  per  annum;  and  that  the  words  '*at  the  rate  of  eighty  guineas  pet- 
annum"  do  not  imply  a  contract  for  a  year. 

To  prove  this  contract,  under  a  plea  of  non  assumpsit  in  an  action  by  B.  against  A.  for 
refusing  to  occupy  the  rooms  furnished  till  December  4,  or  to  take  them  unfurnished 
after  the  three  months  at  the  rate  of  84/.  per  annum,  A.'s  letter  was  put  in,  stamped 
with  a  80fl.  stamp.  To  show  that  the  real  contract  between  the  parties  was  for  a 
yearly  tenancy  of  the  unfurnished  rooms,  A.  produced  a  contemporaneous  letter 
written  to  him  by  B.,  unstamped,  in  which  B.  stated  that  he  agreed  to  let  the  rooms  by 
the  yiar.  Held,  that  this  letter  was  properly  rejected,  inasmuch  as,  if  it  created  a  new 
or  substituted  contract,  it  required  a  30«.  stamp,  and  if  it  formed  part  of  the  original 
agreement,  a  36s.  stamp  was  required  for  some  one  of  the  letters,  under  the  general 
stamp  act,  65  G.  8,  c  184,  schcd.  Part  L  ''Agreement:'     Vide  post,  610(a},  622(c). 

AssuBfPsiT.  The  first  count  of  the  declaration  stated  that  the  plaintiff, 
before  and  at  the  time  of  the  makmg  of  the  agreement  thereinafter  mentioned, 
^'as  lawfully  possessed  of  a  dwelung-liouse,  the  rooms  on  the  first  floor 
whereof  were  furnished  with  and  contained  furniture,  &c.,  necessary  for  the 
occupation  thereof;  that  thereupon,  to  wit,  on  the  1st  of  March,  a.  d.  1839, 
by  a  certain  agreement  then  made  by  and  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other  part,  it  was  agreed  by  and  between  the 
*5121  pi^^^  *^TiA  the  defendant  in  manner  and  form  following ;  that  is  to 
^  say,  the  defendant  agreed  to  pay  the  plaintiff  for  the  occupation  of  the 
said  first  floor  furnished  as  aforesaid  from  the  4th  of  March  to  the  4th  of 
September,  1839,  the  sum  of  52/.  10^. ;  and  the. defendant  also  agreed  either 
to  occupy  the  said  rooms  from  the  4th  day  of  September  aforesaid  to  the  4di 
<lay  of  December,  1839,  furnished,  on  the  same  terms,  that  bi  to  say,  26/.  bs 
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for  the  three  months,  or  take  the  said  rooms  unfurnished  for  the  said  tfarei 
months  at  the  rate  of  84i.  per  annum.  And  the  plaintiff  then  thereby  agreed 
that  the  defendant  should  have  and  occupy  the  said  first  floor  and  rooms  for 
the  times  and  on  the  conditions  and  terms  aforesaid,  furnished  as  aforesaid, 
from  the  said  4th  of  March  to  the  said  4th  of  September,  and  furnished  or 
unfurnished  as  aforesaid  fix)m  the  said  4th  of  September  to  the  said  4th  of 
December.  That  the  defendant  then  undertook  and  then  promised  to  per- 
form the  said  agreement.  Averment:  that  although  the  plaintiff  finom  the 
time  of  the  making  of  the  said  agreements,  hitherto  performed  all  things 
therein  contained  on  his  part  to  be  performed  and  ^suffered,  and  per-  r^cio 
mitted  the  defendant  to  have  and  occupy  the  said  first  floor  furnished  ^ 
as  aforesaid  from  the  said  4th  of  March,  1839,  to  the  said  4th  of  September, 
1839,  for  the  sum  and  on  the  conditions  and  terms  in  that  behalf  in  the  said 
agreement  mentioned.  And  although  the  plaintiff  before  the  said  4th  of 
September,  to  wit,  on  the  3d  of  September,  1839,  and  firom  thence  until  and 
to  the  said  4th  of  December,  1839,  was  ready,  and  willing,  and  tendered, 
and  offered  to,  and  requested  that  the  defendant  would  have  and  occupy  the 
said  rooms  from  the  said  4th  of  September,  1839,  to  the  said  4th  of  Decent 
ber,  1839,  furnished  or  unfurnished  as  aforesaid,  and  on  the  conditions  and 
terms  in  that  behalf  in  the  said  agreement  mentioned ;  yet  the  defendant  had 
not  perfonned  his  said  agreement,  or  occupied  the  said  rooms  either  from  tbt 
said  4th  of  September  to  the  said  4th  of  December,  furnished,  at  261.  bs.  for 
the  said  three  months,  or  taken  the  said  rooms  uniumished  for  the  said  three 
months  at  the  said  rate  of  84/.  per  annum,  or  paid  the  plaintiff  the  ssdd  sum 
of  26/.  5^.,  or  at  the  rate  aforesaid.  The  declaration  contained  also  a  count 
for  use  and  occupation. 

The  original  pleas  to  this  declaration  were :  first,  non  assumpsit  to  the 
whole  declaration :  secondly,  to  the  second  count,  payment. 

In  the  replication,  the  plaintiff  joined  issue  upon  die  first  plea,  and  took 
issue  upon  the  second  plea ;  and  the  defendant  joined  issue. 

Afterwards  the  defendant  obtained  a  judge's  order  for  leave  to  plead  two 
additional  pleas  to  the  first  count,  viz.,  secondly,  that  before  any  breach  of 
the  agreement,  the  plaintiff  and  the  defendant  had  agreed  to  rescind  it; 
thirdly,  that  before  any  breach,  the  plaintiff  and  the  defendant  had  agreed 
upon  a  weekly  tenancy  at  two  guineas  a  week,  in  full  discharge  o?  the 
agreement. 

*The  following  particulars  of  the  plaintiff's  demand  were  de-  r«g|^ 
livered : —  *- 

^^  This  action  is  brought  to  recover  such  damages  as  the  plaintiff  may  be 
entided  to  claim  under  the  first  count  of  the  declaration  delivered  in  this 
cause,  and  also  the  sum  of  6/.  65. ,  being  the  balance  due  to  the  plaintiff  from 
the  defendant  for  rent  of  certain  furnished  apartments,  as  follows: — 

£    s.  I 

<<  For  rent,  firom  the  4th  of  March,  1839,  to  September  the  4th, 

1839 62  10   0 


ii 


Cr.    By  payments  on  account  -        -        -        -        -        -4640 

£6    6^ 

*'  And  also  the  fiuiher  sum  of  26/.  6s.  for  a  quarter's  rent  of  the  same  fin^ 
nished  apartments,  firom  the  said  4th  of  September  to  the  4th  of  De- 
cember, 1839." 

At  the  trial  before  Maule,  J.,  at  the  Middlesex  sittings,  in  last  £a^ 
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tenn,  the  plaintifi*,  in  support  of  the  first  count  of  the  declaration,  produced 
the  following  letter,  addressed  by  the  defendant  to  the  plaintiflf,  dated  the 
!25th  of  February,  1839,  and  bearing  a  30s,  stamp. 

'^  I  hereby  agree,  according  to  our  conversation  of  last  evening,  to  pay 
you  for  the  occupation  of  your  first  floor  furnished,  from  Monday,  March  4th, 
1839,  to  September  4th,  1839,  the  sum  of  fifty  guineas.  I  also  agree  either 
to  occupy  the  rooms  from  September  4th  to  December  4th,  furnished,  on  the 
same  terms,  that  is  to  say,  twenty-five  gumeas  for  the  three  months,  or  take 
them  unfiimished'at  the  rate  of  eighty  guineas  per  annum." 

The  plaintiff  then  gave  in  evidence  a  letter  from  himself  to  the  defendant, 
^thout  date,  but  written  August  30th,  1839,  as  follows: — "  According  to 
the  terms  of  your  agreement  with  me,  you  are  at  liberty,  on  the  4th  Septem- 
ber next,  to  continue  the  tenant  of  my  apartments  furnished,  or  to  take  them 
*5151  ^^^^^^^>  ^^  ^^  ^^^  of  ^  guineas  per  annum.  I  shall  therefore 
-I  be  obliged  if  you  will  immediately  announce  to  me  your  determina- 
tion. But,  in  the  event  of  your  not  doing  so,  before  the  4tn  of  September 
next,  I  shall  consider  you  a  tenant  of  the  furnished  apartments  till  the  period 
named  in  the  agreement,  namely,  till  the  4th  day  of  December  next." 

It  was  stated  by  the  plaintiff's  counsel,  but  not  proved,  that  the  defendant 
occupied  tiU  the  11th  of  August. 

It  was  objected  on  the  part  of  the  defendant,  that  the  special  count  was 
not  established  by  these  letters.  The  learned  judge,  however,  refused  to 
nonsuit  the  plaintiff,  and  also  refused  to  reserve  leave  to  move  to  enter  a 
nonsuit,  unless  the  defendant  would  rest  upon  the  case  as  it  stood.  This 
not  being  acceded  to,  the  defendant  proposed  to  ^ve  in  evidence  the  follow- 
ing letter  from  the  plaintiff  addressed  to  the  defendant,  dated  25th  of  Febru- 
ary, 1839,  but  unstamped,  written  at  the  same  time  with  the  defendant's 
letter  to  the  plaintiff.  "  I  hereby  agree  to  let  you  my  first  floor,  furnished, 
from  Monday,  March  4th,  1839,  to  September  4th,  1839,  for  the  sum  of  fifly 
guineas.  At  the  expiration  of  that  time  you  will,  according  to  agreement, 
either  continue  to  hold  them  furnished  for  the  succeeding  three  months,  end- 
ing December  4th,  at  the  rate  of  twenty-five  guineas  for  the  said  three  months, 
or  will  take  them  unfurnished,  for  the  year,  at  the  rate  of  eighty  guineas." 
The  defendant  proved  that  the  plamtifl  had  given  him  notice  to  produce  the 
last-mentioned  letter. 

It  was  objected  that  this  letter  required  a  stamp  ;  and  the  learned  judge 
being  of  that  opinion,  refused  to  receive  it  in  evidence  ;  and  a  verdict  was 
found  for  the  plaintiff,  damages  21/. 

BampaSj  Serjt.,  in  the  same  term,  obtained  a  rule  nisi  for  a  new  trial ; 

*5161    ^^^^  ^^         ground  of  misdirection,  in  ^holding  and  stating  to  the 

J  jury  that  the  defendant's  letter  proved  the  contract  as  laid  in  the  first 

count ;  secondly,  on  the  ground  that  the  second  letter  had  been  improperly 

rejected. 

Channellj  Serjt.,  now  showed  cause.  No  objection  was  taken  to  the  ad- 
missibility of  the  letter  of  the  30th  of  August ;  and  that  letter  proved  the 
defendant's  liability  to  pay  21/.  for  a  quarter's  rent  of  the  apartments  unfur- 
nished, from  September  the  4th  to  December  4th.  If  the  contract  contained 
in  the  letter  of  the  30th  of  August  was  correctly  stated  in  the  declaration, 
the  plaintiff's  case  was  complete ;  and  it  is  submitted  that  it  was  correctly 
stated.  The  defendant,  when  he  could  not  support  the  objection  to  the  suffi- 
ciency of  the  two  letters  to  make  out  the  plaintiff's  case,  was  not  at  liberty 
to  meet  that  case  by  giving  in  evidence  a  third  letter,  unstamped,  to  prove 
that  the  parties  had  entered  into  a  different  contract  from  that  declared  upon 

VOL.  XL.  91  8  P 
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and  which  the  plaintifT  had  established  by  the  two  letters,  of  which  one  was 
produced  stamped,  and  the  other  was  read  without  any  objection  being 
taken. 

Bramicellj  on  the  same  side.  The  ground  taken  at  the  trial  in  support  of 
the  first  objection  was,  that  the  terms  ^'  or  to  take  them  unfurnished  at  the  ratt 
of  50  guineas  per  annum,"  which  occur  in  both  letters,  import  a  yeariji 
tenancy.  But  it  is  submitted,  that  no  period  being  mentioned,  the  lan- 
guage of  the  letters  would  be  equally  applicable  to  a  taking  for  a  week,  or  lor 
two  years,  or  for  100  years,  as  to  a  yearly  tenancy.  [Tindal,  C.  J.  "  Rate" 
will  apply  to  any  time.  Maule,  J.  The  words  ^'  at  the  rate  of  80  guineas 
per  annum,"  seem  rather  more  appropriate  to  a  period  different  from  a  year.] 
There  is  no  difference  between  "  taking"  at  the  rate  of  80  guineas  per 
annum,  and  occupying  at  the  *rate  of  80  guineas  per  annum.  Upon  r«.  <^ 
the  second  point,  it  was  properly  objected  on  the  part  of  the  plaintiff,  *• 
that  the  letter  tendered  in  evidence  by  the  defendant  could  not  be  receiretl 
for  want  of  a  stamp.  If  this  third  letter  is  to  be  considered  as  amounting 
to  a  counterpart,  it  would  require  the  stamp  imposed  upon  counterparts  or 
duplicates  of  leases,  (a)  It  was  not  contended  at  the  trial  that  there  \ras  no 
agreement  between  the  parties ;  nor  was  the  letter  offered  in  evidence  for  the 
purpose  of  showing  that  the  terms  proposed  by  the  plaintiff  differed  from 
those  proposed  by  the  defendant.  [Maule,  J.  If  an  instrument,  admissible 
for  any  purpose,  be  improperly  rejected,  it  will  be  a  ground  lor  a  new  trial.] 
It  is  not  contended  that  the  document  was  not  evidence,  but  it  was  not  evi- 
dence for  the  purpose  for  which  it  was  sought  to  be  used.  [Maule,  J. 
I  understand  it  was  not  put  upon  that  ground  when  the  motion  was  made.] 
No  evidence  was  given  to  show  that  the  plaintiff  was  not  entitled  to  recorer 
on  the  merits. 

BampaSy  Seijt.,  in  support  of  the  rule.  The  plaintiff  abstained  fiom  caU- 
ing  any  witness  to  prove  the  occupation  of  the  apartments  by  the  defend- 
ant, having,  no  doubt,  good  reason  to  believe  that  such  witnesses,  if  called, 
would  have  established  one  or  the  other  of  the  special  pleas  put  upon  this 
record.  The  form  of  the  declaration,  and  of  the  agreement  which  it  sets 
out,  are  very  material.  The  notice  to  produce  served  by  the  plaintiff  was 
put  in,  for  die  purpose  of  showing  that  he  recognised  the  letter  mentioned 
in  that  notice  as  forming  part  of  the  contract  between  the  parties.  The 
court  has  lately  held,  that  you  may  look  at  an  unstamped  instrument  for  the 
purpose  of  ascertaining  what  is  the  •subject-matter  to  which  it  pur-  r«^|g 
ports  to  apply,  (b)  The  letters  produced  by  the  plaintiff  cannot  be  '- 
held  to  amount  to  a  lease,  because  a  proposal  there  contained  is  in  the 
alternative.  [Maule,  J.  Such  a  clause  is  often  found  in  regular  leases.] 
The  two  letters  of  25th  of  February,  taken  together,  form  one  lease  or  one 
agreement.  A  counterpart  is  a  copy  of  the  lease  executed  by  the  lessee,  (c) 
The  plaintiff  is  not  entitled  to  recover  as  upon  a  lease  without  showing  an 

(a)  Vide  57  G.  3,c.  184,  Sched.  Part  I.  lit.  Ltatet. 

(b)  And  see  Bex  v.  Pendlettm,  15  East,  449;  SuttoH  v.  Toomer,  1  Mann.  &  Ryl.  1S5,199; 
Tkoma»  V.  Cooke,  3  M.  &  R.  444 ;  lb.  446  («). 

(c)  The  counterparts  or  counterpanes  of  an  indenture  arc  the  two  pieces  of  one  enOJ* 
parchment  (or  paper)  on  which  the  contract  between  the  parties  is  engrossed  in  dupli- 
cate, the  piece  sealed  by  one  party  being  delivered  to  the  other.  The  two  parts  pui,or 
considered  as  put,  together,  constitute  the  contract  by  deed.  In  common  parlance,  bov- 
ever,  the  counterpart  or  counterpane  sealed  by  the  party  from  whom  the  estate,  Ac, 
moves,  is  called  the  original ;  and  the  counierparf  or  counterpane  sealed  by  the  pirty 
accepting  the  estate,  Ac,  is  called  the  counterpart  When  both  counterparts  or  couIll«^ 
panes  are  sealed  and  delivered  by  eacb  parly,  (which,  of  late  years,  has  been  frrqaeBtly 
done,)  they  are  commonly  spoken  of  as  "  duplicate  originals." 
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acceptance  of  the  lease  on  the  part  of  the  defendant,  or  occupation  by  him 
of  the  demised  premises.  [Tindal,  C.  J.  The  defendant  says,  "  I  agree, 
according  to  our  conversation  of  last  evening."]  Still  some  assent  by  the 
plaintiff  to  the  terms  of  the  defendant's  letter  should  have  been  shown. 
J^Maule,  J.  People  need  not  go  on  assenting  forever.]  A  general  taking 
IS  a  yearly  taldng.  [Maule,  J.  Where  do  you  find  sucn  a  rule  laid  down  ?J 
Upon  the  true  construction  of  the  letters  put  in  by  the  plaintiff,  and  most 
clearly  upon  the  construction  of  both  the  letter  of  25th  February  considered 
together,  this  was  a  yearly  taking.  [Ckannell^  Serjt.  If  the  lease  was  in  the 
alternative,  it  would  require  a  larger  stamp.] 

Saunders^  on  the  same  side.  The  merits  of  the  case  have  not  been  tried. 
•5191   ^^        defendant  had  an  option  to  •hold  the  premises  for  a  year,  the 

■'  contract  set  out  in  the  declaration,  which  contains  no  such  option,  is 
not  proved.  The  declaration  limits  the  option  to  three  months,  whereas  tlie 
contract  proves  it  not  so  limited :  Wain  v.  WarUers^  5  East,  10 ;  BoydeU  v. 
Ihummumdj  11  East,  142. 

TiNDAi.,  C.  J.  Upon  the  question  first  argued,  I  am  of  opinion  that  the 
letter  offered  in  evidence  on  the  part  of  the  defendant  was  properly  rejected 
for  want  of  a  stamp.  The  plaintiff,  in  support  of  his  declaration,  gave  in 
evidence  the  letter  written  to  him  by  the  defendant  on  the  26th  of  February, 
— that  letter  constituting  in  itself  a  perfect  agreement,  being  an  assent  on 
the  part  of  the  defendant  to  terms  proposed  by  the  plaintiff  m  a  previous 
conversation  between  them.  That  letter  was  properly  stamped,  whether  it 
be  considered  as  a  lease  or  an  agreement  This  evidence  was  said  by  the 
defendant  not  to  be  complete,  because  the  agreement  was  made  by  several 
letters  passing  between  the  parties,  and  that  two  of  those  letters,  namely, 
that  put  in  by  the  plaintiff,  and  another  offered  in  evidence  by  the  defend- 
ant, formed  the  real  agreement  between  the  parties.  If  so,  the  new  evi- 
dence produced  by  the  defendant  constituting  a  new  case,  the  letter  should 
have  been  properly  stamped.  If  two  letters  constitute  an  agreement,  one 
of  them  ou<2;ht  to  be  stamped  with  a  1/.  15.?.  stamp,  the  provision  of  the 
stamp  act,  55  G.  3,  c.  184,  sched.  part  I.,  being,  that  "  where  divers  letters 
shall  be  offered  in  evidence  to  prove  any  agreement  between  the  parties 
who  shall  have  written  such  letters,  it  shall  be  sufficient  if  any  one  of  such 
letters  be  stamped  with  the  duty  of  1/.  15^.,  although  the  same  shall,  in  the 
whole,  contain  .twice  the  number  of  a  thousand  and  eighty  words,  and 
upwards."  (a) 
•5201       *    *^  ^ords  of  the  first  agreement  had  been,  "  or  take  them  nn- 

-l'  furnished  ai  the  rent  of  eighty  guineas  per  annum,"  I  should  have 
had  no  doubt  that  the  meaning  was  that  the  room  should  be  taken  for  a 
year.  (6)  But  the  agreement,  as  it  stands,  does  not  carry  to  my  mind  the 
conviction  that  the  parties  must  necessarily  have  contemplated  a  taking  for 
a  year.  Where  the  terms  of  the  agreement  are  doubtful,  we  have  a  right  to 
look  at  the  subsequent  conduct  of  the  parties.  The  plaintiff  writes  a  letter 
to  the  defendant,  in  which  he  puts  his  construction  upon  the  agreement,  by 
telling  the  defendant  that  in  the  event  of  his  not  announcing  to  the  plaintiff 

(a)  Qtitfre,  whether  the  intention  of  the  legislature  was  not  this,  that  agreements  eoB* 
tain«d  in  several  letters,  not  in  the  whole  exceeding  3160  words,  might  be  given  in  evi- 
dence if  a  30«.  stamp  were  imposed  upon  any  of  them,  and  that  35s.  should  be  sufficient, 
although  the  entire  correspondence  should  exceed  2160  words.  Vide  Parfdnt  ▼.  Moravia^ 
1  Carr.  &  P.  376,  379,  (11  E.  C.  L.  R.;)  Stead  v.  Liddard,  1  Bingh.  196.  (8  E.  O.  L.  R. 
S94,)  8  B.  Moore,  t ;  Htmming  v.  Perry,  3  M.  &  Scott,  375 ;  Peate  v.  Didcen,  5  l^rrwh 
116,  1  C.  M.  &  R.  499,  8  Dowl.  P.  G.  171. 

(6)  The  words  **for  the  year^  appear  to  be  even  stronger. 
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his  determination  to  continue  the  tenant  of  the  apartments  furnished,  or  to 
take  them  ilnfumished  at  the  rate  of  eighty  guineas  per  annum,  he  should 
consider  the  defendant  as  tenant  of  the  nimished  apartments  till  the  period 
named  in  the  a^ement,  viz.,  till  the  4th  day  of  December  next.  To  this 
letter  no  answer  is  sent.  The  defendant,  by  nis  silence,  assents  to  the  con- 
struction put  upon  the  agreement  by  the  plaintiff.  He  appears  to  have  con- 
sidered that  he  was  to  hold  for  the  three  months ;  and  I  diink  the  conclusioD 
at  which  he  seems  to  have  arrived  was  not  an  improper  one. 

BosANQUET,  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
On  the  part  of  the  defendant  it  has  been  argued,  that  this  was  not  the  case 
of  a  lease,  but  of  an  agreement  to  be  gathered  from  several  letters.  Where 
an  a^eement  is  to  be  collected  from  several  ^letters,  a  stamp  of  1/.  fMi 
lbs.  IS  necessary,  (a)  No  such  stamp  having  been  affixed,  the  case  *- 
must  stand  upon  the  defendant's  letter  to  the  plaintiff,  the  terms  of  which 
do  not  appear  to  me  to  vary  from  the  contract  set  out  in  the  declaration. 
The  expression  relied  upon  by  the  defendant  is  the  term  "  rate,"  which  is 
used,  not  in  the  defendant's  letter,  but  in  the  plaintiff's.  Standing  by  itself, 
I  think  the  letter  does  support  the  declaration.  I  think  that  even  if  the 
second  letter  had  been  admitted  it  would  not  have  varied  the  case,  as  the 
plaintiff  does  not  in  that  letter  say,  you  have  mistaken  the  efiect  of  our  con- 
versation ;  but,  on  the  contrary,  he  states  his  assent  to  the  agreement  (6) 
The  defendant,  on  receiving  this  letter,  must  have  understood  that  the 
plaintiff  thereby  intended  to  assent  to  the  terms  of  the  defendant's  letter. 
Agreeably  to  tms  view  of  the  case,  the  letter  of  the  30th  of  August  only  con- 
templates a  taking  for  three  months.  No  answer  having  been  returned  to 
the  letter  of  the  30th  of  August,  the  defendant  must  be  considered  as 
having  assented  to  what  is  said  in  that  letter, — that  the  plaintiff  would  con- 
sider me  defendant  as  his  tenant  till  the  4th  of  December,  unless  an  answer 
was  returned^ 

Maule,  J.  I  think  also  that  the  rule  must  be  discharged.  It  appears  to 
me  that  the  construction  of  the  first  letter  is  very  plain.  The  probability  is, 
that  nothing  had  passed  on  the  day  before  beyond  a  proposal  on  the  part  of 
the  plaintiiT  It  is  clear  that  the  agreement  between  me  parties  consisted  of 
the  parol  proposal,  or  conversation,  and  the  defendant's  letter,  acceding  to 
what  had  been  proposed  by  the  plaintiff.  Upon  the  sending  of  that  letter, 
the  contract  was  complete.  The  subsequent  letter  of  the  plaintiff  would 
have  the  effect  of  altering  the  terms  of  the  agreement  which  had  already 
been  *concluded.  That  letter  being,  therefore,  evidence  of  ^  new  r^e^j 
and  substituted  agreement,  would  require  a  stamp ;  as  was  nded  by  *- 
my  brother  Bosanqcjet,  at  Hereford.  Rule  discharged,  (r) 

(a)  Bed  vide  sopra,  619  (a). 

(6)  Bed  vide,  530,  S82  (c). 

(c)  Upon  a  plea  of  lum  at  factum  to  a  declaration  in  covenant,  if  the  indentnre  pro- 
duced with  a  U.  16«.  deed  stamp  contained  less  than  3160  words,  it  would  be  read  ia 
evidence  for  the  plaintiff,  although  it  referred  to  an  unannezed  schedule,  the  contents  of 
which  were  unconnected  with  any  of  the  breaches  of  covenant  assigned.  If  the  defeod- 
ant  produced  the  schedule— containing  10,000  words, — for  the  purpose  of  showing  that 
the  indenture  was  insufficiently  stamped,  an  objection  that  the  schedule  could  not  be 
read,  for  that  purpote,  without  a  stamp,  would  probably  not  prevail. 

In  tfie  principal  case  it  might  perhaps  have  been  said,  "  If  the  effect  of  the  plaiatitTt 
letter  of  the  85th  of  February  had  been  to  set  up  a  new  agreement  in  sabstimtion  for  a 
former  completely  concladed  agreement,  that  letter  would  have  required  a  \L  IO».stamp> 
But  it  is  admitted  that  the  two  letters  were  contemporaneous.  It  is  true  that  an  aceept- 
ance  by  the  defendant  of  a  proposal  made  by  the  plaintiff  and  unrecalled  bybim,wooM 
constitute  a  binding  agreement ;  but  the  defendant's  itatement  in  his  letter  as  to  what  the 
plaintiff  had  proposed,  would  not  show, — as  against  any  contemporaneous  statrmeat  of 
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Oie  plaintiff, — that  such  a  proposal  had  beea  made ;  still  less  that  it  was  a  continuing 
proposal  down  to  the  time  of  the  alleged  acceptance  of  that  proposal.'' 

Where  the  language  of  a  bought  note  differs  from  that  of  the  sold  note,  the  first  ques- 
tion is,  whether  they  can  be  reconciled  so  as  for  each  to  stand.  If  both  a  bought  and 
a  sold  note  required  a  stamp,  it  is  conceived  that  in  an  action  brought  by  the  vendor 
upon  the  stamped  sold  note,  it  would  be  competent  lo  the  vendee  to  produce  the  un- 
stamped bought  note,  for  the  purpose  of  showing  that  inasmuch  as  the  plaintiff  had  not 
»old  upon  the  terms  contained  in  the  bought  note,  the  defendant  could  not  have  bought, 
and  therefore  had  not  bought,  on  those  terms. 

In  the  principal  case  it  is  probable  that  neither  party  was  aware  of  the  existence  of 
any  material  discrepancy  between  the  two  interchanged  letters.  A  contrary  supposition 
would  involve  a  charge  of  gross  negligence,  or  of  fraud.  Nor  indeed  does  any  such 
discrepancy  appear  really  to  exist;  the  omission  of  the  term  "for  the  year''  in  the  de- 
fendant's letter,  not  being  at  variance  with  the  insertion  of  it  in  the  plaintiff's ;  though 
in  consequence  of  the  former  letter  alone  being  considered  as  legitimately  before  the 
court,  the  inftrence  drawn  from  the  omission  led  to  a  conclusion  directly  the  reverse  of 
that  which  would  hare  resulted  from  the  insertion  of  those  words. 


•523]   •DOE  on  the  Demise  of  JAMES  WINNALL  v.  FRANCIS 

BROAD. 

Where,  in  ejectment  by  landlord  against  tenant,  particulars  of  breaches  of  covenant  are 
delivered, — for  selling  hay  and  straw  off  the  land,  removing  manure,  and  non-c%dlivatvm, 
— evidence  of  a  breach  of  covenant  by  mismanagement  in  over-cropping,  or  by 
deviating  from  the  usual  rotation  of  crops,  is  inadmissible. 

Ejectment  for  lands  in  the  Chapelry  of  Elmbridge,  in  the  county  of 
Worcester,  on  a  single  demise  and  ouster,  laid  on  the  1st  of  January,  1840. 

The  consent  rule,  instead  of  specifying  the  premises  for  which  the  tenant 
meant  to  defend,  adopted,  as  is  frequently  done,  the  vague  language  of  the  de- 
claration. The  defendant,  therefore,  upon  an  affidavit  setting  out  a  demise, 
by  indenture,  to  himself  from  the  lessor  of  the  plaint  iff  of  certain  hereditaments, 
and  a  demise  of  other  hereditaments,  under  a  written  agreement,  and  stating 
that  he  was  ignorant  what  premises(a)  were  sought  to  be  recovered,  ana 
what  breaches  of  covenant  or  agreement  were  intended  to  be  alleged  against 
him,  obtained  an  order  on  the  25th  of  February,  1840,  requiring  the  plain- 
tiff to  deliver  "  a  particular  of  the  premises  for  which  he  goes,  and  of  the 
breaches  for  which  the  ejectment  is  brought  with  the  first  of  the  breaches 
the  plaintiff  can  furnish,  and,  in  default,  proceedings  to  be  stayed."  Under 
this  order  the  following  particulars  (which  relate  only  to  the  hereditaments 
demised  by  the  indenture)  were  delivered. 

"  The  lessor  of  the  plaintiff  seeks  to  recover  all  that  messuage,  tenement, 
•5241  ^^  dwelling-house,  with  the  earden,  ^buildings,  hereditaments,  and 
-I  appurtenances  to  the  same  belonging;  and  also  all  those  four  pieces 
or  parcels  of  arable,  meadow,  and  pasture,  containing  in  the  whole,  by 
admeasurement,  twelve  acres,  or  thereabouts,  (be  the  same  more  or  less,)  all 
which  said  messuage  or  tenement,  pieces  or  parcels  of  land,  hereditaments, 
and  premises  are  situate,  lying,  and  being  near  Crutnell  Green,  in  the  Cha- 
pelry of  Elmbridge,  in  the  county  of  Worcester,  now  in  the  occupation(ft) 
of  the  above-named  defendant. 

(o)  There  had  been  previous  litigation  between  these  parties,  in  which  the  only  ques- 
tion was,  whether  in  August,  1838,  the  defendant  had,  surreptitiously,  obtained  the  sig- 
nature of  the  lessor  of  the  plaintiff  to  a  receipt  for  20/.,  as  for  a  half-year's  rent  due  at 
Ladv-day,  1838,  instead  of  Lady-day,  1837,  three  half-years'  rent  being  due  at  the  time 
of  the  payment    This  action  ended  in  a  compromise. 

(b)  Possession  being  now  admitted  by  the  consent  rule,  this  part  of  the  d*«scriptioo 
appears  to  be  unnecessary. 

3p2 
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^'  The  breaches  for  which  this  action  is  brought  are,  for  selling  hay  and 
straw  off  the  premises,  removing  manure,  uTid  non-cuUivoHony  on  or  about 
the  1st  day  of  November,  1839.     Dated  the  25th  day  of  February,  1840." 

At  the  trial,  before  Gurney,  B.,  at  tlie  Worcester  Spring  assizes,  1840, 
the  indenture  of  lease,  dated  23d  of  October,  1824,  was  produced  by  an 
attorney  who  held  the  same  for  both  parties.  It  contained  a  demise  from 
tlie  lessor  of  tlie  plaintiff  to  the  defendant  of  the  hereditaments  mentioned 
m  the  particulars,  for  twenty-one  years  from  Lady-day,  1830,  subject  to  a 
proviso  for  a  re-entry  upon  breach  of  any  covenant.  It  also  contained  a 
covenant  on  the  part  of  the  defendant  "  that  he  would  not,  during  the  tenn, 
plough  or  break  up  any  part  of  the  meadow  or  pasture  land  thereby  demised, 
but  would,  in  every  respect,  use,  manage,  and  cultivate  the  demised  premises 
according  to  the  usual  and  most  approved  system  of  husbandry  practised 
amongst  farmers  and  agriculturists,  m  that  part  of  the  county  of  Worcester 
where  the  lands  lie ;  and,  in  such  state  of  management  and  culdvatioD, 
would  yield  and  rive  up  the  same  at  the  expiration',  or  other  sooner  deter- 
mination, of  the  demise:"  and  also,  a  covenant  between  the  parties  "that 
if  •more  manure  were  made  upon  the  premises  than  what  was  wanted  rt^oo 
to  improve  the  cultivation  of  the  same,  it  should  be  la\i^l  for  the  *■ 
defendant  to  sell  and  dispose  of  the  same  to  any  person  or  persons 
whatsoever." 

The  plaintiff  proved  that,  by  the  custom  of  the  country,  hay  could  not  be 
removed  from  the  demised  premises  except  where  the  landlord  assented  to 
its  being  removed,  the  tenant  bringing  on  an  equal  quantity  of  manure.  It 
was  shown  that  hay  and  straw  had  been  sold  from  the  premises  by  the 
defendant;  but  evidence  was  produced  on  the  part  of  the  defendant  that  he 
had  brought  manure  to  the  premises,  and  that  there  was  no  deficiency  of 
manure.  Evidence  was  produced  on  the  part  of  the  plaintiff,  that  the  mrin 
had  been  mismanaged  by  over-cropping,  and  by  debating  from  the  usual 
rotation  of  crops ;  but  this  evidence  was  rejected  by  the  learned  judge  as 
inapplicable  to  the  breaches  mentioned  in  the  particulars  delivered.  The 
evidence,  as  to  the  bringing  of  manure  upon  the  premises,  was  objected  to 
on  the  part  of  the  defendant,  as  irrelevant.  It  was,  however,  received,  a 
note  being  taken  of  the  objection. 

The  learned  judge  called  the  attention  of  the  jury  to  the  terms  of  the 
covenant ;  and  told  them  that,  in  his  opinion,  there  was  fair  general  evidence 
of  the  custom  of  the  country ;  that  it  had  not  been  proved  that  the  defendant 
had  sold  manure,  and  that  supposing  he  had  sold  hay,  the  lessor  of  the 
plaintiff  was  not  injured,  inasmuch  as  the  defendant  had  brought  maoore 
upon  the  land ;  and  that  it  was  for  them  to  say  whether  the  defendant  had 
broken  his  covenant.  The  jury  stated  that,  in  their  opinion,  there  had  been 
no  breach  of  covenant. 

The  verdict  having  been  entered  for  the  defendant, 

Talfourdj  Serjt.,  in  Easter  term,  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  the  improper  rejection  *of  evidence,  the  improper  ^535 
admission  of  evidence,  and  for  misdirection.  Upon  the  first  point,  *• 
the  learned  judge  refused  to  receive  evidence,  except  as  to  removal  of  hay 
and  straw,  and  excluded  evidence  of  defective  cultivation.  It  is  submitted 
that  evidence  of  defective  cultivation  was  admissible  under  the  term  non* 
cultivation.  The  particulars,  though  inartificially  framed,  could  not  have 
misled  the  defendant,  who  knew  that  the  farm  had  not  lain  waste.  Upon 
the  second  point,  it  was  proved  on  behalf  of  the  plaintiff,  that  the  deJendant 
had,  on  one  or  two   occasions,  removed  hay  from  the  premises.    The 
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defendant  called  witnesses  to  show  that  the  land  was  suflSciently  manured ; 
but  on  the  part  of  the  plaintiiT  it  was  contended  that  this  evidence  was  irre- 
levant to  the  question  between  the  parties,  which  was, — whether  the  custom 
bad  been  proved,  and  whether  it  had  been  broken.  Upon  the  third  point, 
it  is  submitted  that  the  learned  judge  should  have  pointed  out  to  the  jury 
tbe  bearing  of  the  evidence  upon  the  breaches  of  covenant  enumerated  in 
tbe  particulars ;  he  ought  not  to  have  thrown  both  law  and  feet  upon  the 
jury,  by  barely  leaving  the  case  to  them,  to  say  whether  the  defendant  had 
or  had  not  broken  his  covenant.  [Bosanquet,  J.  The  question  comes  to 
the  improper  reception  of  evidence.] 

The  rule  was  granted  both  upon  the  improper  admission,  and  upon  the 
improper  rejection  of  evidence. 

LudhWj  Serjt.,  (with  whom  was  Whatekyy)  now  showed  cause.  The 
lease  contained  no  covenant  restricting  the  defendant  from  selling  hay  and 
straw  off  the  premises.  The  breach  relied  upon,  was  a  breach  of  the  cove- 
nant to  cultivate  according  to  the  custom  of  Uie  country.  The  general  rule 
may  be,  that  all  the  hay  and  straw  grown  upon  the  land  should  be  consumed 
on  the  premises ;  but  the  object  of  that  rule  is  to  secure  a  sufficiency  of 
*^271  "^^"^^'^  upon  the  premises.  It  was  *expressly  stipulated  that  if  more 
'■  manure  should  be  made  than  was  wanted  to  miprove  the  cultivation 
of  the  premises,  it  should  be  lawful  for  the  defendant  "  to  sell  or  dispose  of 
the  same  to  any  person  whatsoever."  The  rule  does  not  apply  to  a  form 
sw^T-saiurated  with  manure,  as  this  was  shown  to  be.  The  evidence,  as 
to  the  state  of  the  ferm,  was,  therefore,  properly  admitted,  and  the  case  was 
correctly  left  to  the  jury. 

The  evidence  of  over-cropping  was  properly  rejected,  as  no  breach  of  the 
covenant  to  manage  the  premises  according  to  the  usual  and  most  approved 
system  of  husbandry  in  liiat  part  of  the  country,  was  stated  in  the  particu- 
lars ;  out  of  which,  more  especially  in  a  harsh  (a)  action  brought  to  enforce 
a  forfeiture,  the  plaintiff  will  not  be  allowed  to  travel. 

Channelly  Seijt.,  (with  whom  were  Talfourdy  Serjt.,  and  Bmbyy)  in  sup- 
port of  the  rule.  The  evidence  rejected  was  clearly  admissible,  unless  the 
plaintiff  was  precluded,  by  the  form  of  the  particulars,  from  giving  it.  The 
^eog,  lessor  of  the  plaintiff  was  prepared,  and  offered,  to  •show  that  the 
^  land  was  not  ploughed  or  dressed  as  it  ought  to  have  been.  This  is 
called  in  the  particulars  "  non-cultivation," — a  term  which  is  sufficiently 
intelligible,  for  it  could  not  be  supposed  bv  the  defendant  that  he  was 
cbaiged  with  having  abandoned  the  land.  The  action  is  not  founded  upon 
that  which  is  stated  in  the  particulars.  They  are  merelv  given  in  ease  of 
the  defendant ;  and  if  they  present  any  ambiguity,  the  defendant  ought  to 
apply  for  better  particulars. 

(a)  **  I  do  Dot  think  provisoes  for  re-entry  in  leases  are  to  be  constraed  with  the  strict- 
cess  of  conditions  at  common  law.  These  are  matters  of  contract  between  the  frarties, 
and  should  be  constraed,  in  my  opinion,  as  other  contracts  ;  the  parties  agree  to  a  te- 
nancy on  certain  terms,  and  there  is  no  hardship  in  binding  them  to  those  terms."  Per 
Lord  Tenterden,  C.  J.,  in  Doe  dem,  Davis  v.  Elsam,  Moo.  6c  Malk.  I8d|  (38  E.  C.  L.  IL 
896.)  Bat  relief  will  be  given  in  equity  against  a  forfeiture  by  breach  of  covenant  by  a 
lessee,  in  cases  where  complete  compensation  can  be  made ;  see  Davis  v.  West,  12  Yes* 
475.  As  to  relief  against  negligence  and  voluntary  acts,  see  Sanders  v.  Pope,  13  Yes.  283, 
cited  and  remarked  upon,  2  Johns.  Cha.  Rep.  (American,)  635 ;  Rolfe  v.  Harris,  2  Price, 
906,  n.  And  see  the  general  rule  laid  down  by  Chancellor  Kent,  3  Johns.  Cha.  Rep.  536» 
See  also  Reynolds  v.  Pitt,  2  Price,  212,  n.,  and  19  Ves.  134;  HiU  v.  Barclay,  16  Ves.  402^ 
and  18  Ves.  66,  63 ;  While  v.  Warner,  2  Merivale,  459;  Skinner  v.  White,  17  Johns.  Rep^ 
357 ;  Vaughan,  ex  parte,  1  Turner  &  Russ.  436 ;  Doe  dem,  Mayhw  v.  Jisby,  10  A.  dc  E.  71 
(37  E.  C.  L.  R.  47,)  2  P.  &  D.  302 ;  Coote,  Landlord  and  Tenant,  655. 
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TiNDAL,  C.  J.  The  particulars  state  two  positive  breaches,  and  one 
negative  breach.  Upon  the  positive  breaches  no  question  is  raised ;  but  it 
is  objected  that  under  the  breach  by  non-cultivation,  the  learned  judge 
should  have  admitted  evidence  of  over-cropping.  It  does  not  appear  to  me 
that  over-cropping  comes  within  the  ordmaiy  meaning  of  the  term  ^'  non- 
cultivation." 

BosANQUET,  J.  I  am  of  the  same  opinion.  Non-cultivation  means  leaving 
the  land  to  go  to  waste.  I  am  acquainted  with  a  part  of  the  country  in 
which  lai^  &rms  are  taken,  parts  of  which  are  leil  to  be  overrun  with 
rushes. 

Maule,  J.  I  am  also  of  the  same  opinion.  The  defendant  mav  hare 
been  misled  by  these  particulars.  If  the  construction  now  contended  for 
be  correct,  it  might  have  been  shown,  under  the  term  ^^  non-cultivation," 
that  old  grass  lands  had  been  improperly  ploughed  up. 

Rule  discharged. 
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Where,  in  contemplation  of  a  deed  to  be  executed  between  the  parties,  a  draft  is  pre- 
pared, is  finally  approved  of,  and  is  afterwards  engrossed  and  ezecated,  an  agreeioeBt 
contained  in  such  draft  cannot  form  the  subject  of  an  action  of  assampsit. 

To  a  count  in  assumpsit  on  such  an  agreement,  non  assumpsit  is  a  sufficient  plea. 

In  assumpsit  upon  a  parol  agreement,  the  defendant  cannot,  under  non  assumpsit 
show  that  an  agreement,  which  was  once  a  perfect  contract,  has  since  merged  in  t 
contract  by  deed.    Per  Maule,  J. 

To  a  count  containing  an  allegation — that  the  plaintiff  consented  and  agreed  not  to 
take  any  further  proceedings  in  a  certain  other  action  between  the  plaintiff  and  the 
defendant,  and  that  by  an  order  made  by  Mr.  Justice  A.,  it  was  ordered  that  all  pro* 
ceedings  in  the  said  action  should  be  stayed,  and  that  the  same  then  were  and  thence 
hitherto  have  been  and  still  are  stayed, — the  defendant  pleads,  that  the  further  pro* 
ceedings  in  the  said  action  have  not  been  and  are  not  stayed  according  to  the  plaiatifi^s 
agreement  in  that  behalf,  but  on  the  contrary  thereof,  the  said  action  is  still  depending 
and  not  discontinued  or  stayed ;  and  that  it  is  by  the  said  order  of  Mr.  Justice  A. 
ordered  that,  upon  payment  of,  dec.,  [the  debt  for  which  that  action  was  brongbt,] 
together  with  interest  thereon,  on,  dec,  all  further  proceedings  should  be  stayed;  and 
that  unless  the  said  debt  and  interest  were  paid  as  aforesaid,  the  plaintiff  was  to  be  at 
liberty  to  sign  judgment  and  issue  execution  for  the  amount,  with  costs  of  judgment, 
dec.  Replication,  that  the  plaintiff  did  consent  and  agree  not  to  take  any  further  pro- 
ceedings in  the  said  action,  and  did  cease,  and  hath  from  thence  hitherto  ceased,  to 
prosecute  the  same,  and  all  further  proceedings  therein  were  and  have  been  stoyed, 
according  to  the  plaintiff's  agreement  in  that  behalf,— concluding  to  the  conutry.  ^^ 
that  upon,  the  issue  raised  by  this  replication,  the  plaintiff  was  bound  to  prove  aa 
absolute  stay  of  proceedings ;  and  that  such  absolute  stay  of  proceedings  was  disproved 
by  the  judgie*s  order,  which,  upon  production  by  the  plaintiff,  appeared  to  be  in  the 
conditional  form  stated  in  the  plea. 

An  allegation  of  an  offer  to  pay  a  "just  and  reasonable  sum'*  in  satisfaction  of  a  demand 
for  an  attorney's  bill  of  costs,  is  not  established  by  proof  of  an  offer  to  pay  the  costs 
v^un  the  bill  is  taitd. 

Assumpsit.  The  declaration,  after  reciting  that  before  the  making  of  the 
defendant's  promise,  a  certain  action  had  been  commenced  and  prosecuted, 
by  and  at  the  suit  of  the  plaintiff,  against  the  defendant,  in  the  court  of  our 
lady  the  queen,  before  the  queen  herself,  for  the  recovery  of  a  certain  sum 
of  money,  to  wit,  234/.  125.,  then,  and  at  the  time  of  the  making  of  the 
promise,  due  and  owing  from  the  defendant  to  the  *plaintiff,  that  is  ^539 
to  say,  the  sum  of  100/.,  parcel  thereof,  for  goods  sold  and  delivered  *• 
by  the  plaintiff  to  the  defendant ;  and  the  sum  of  I34i.  12*.,  residue  thererf, 
for  goods  sold  and  delivered  by  the  plaintiff  to  one  Mary  Aime  Hamiuond, 
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'He  wife  of  George  Hammond,  on  the  collateral  guarantee  of  the  defendant; 
and  which  action,  at  the  tune  of  the  making  of  the  promise,  was  depending 
in  that  court.     That  before  and  at  the  time  of  the  making  of  the  promise  the 
defendant  was  entitled,  under  and  by  virtue  of  an  indenture  of  settlement 
made  on  his  marriage  with  one  Frances  Falconer,  to  the  residue  of  certain 
moneys  in  the  said  mdenture  mentioned :  and  the  defendant  was  then  also, 
under  and  by  virtue  of  the  said  setdement,  interested  in,  and  entitled  to, 
other  residue  of  certain  other  moneys,  to  be  recovered  upon  two  several 
policies  of  assurance  then  effected  on  the  life  of  his  said  wife  Frances.     Of 
all  which  premises  the  defendant,  at  the  time  of  the  making  of  the  promise, 
had  notice.     And  thereupon,  on  the  23d  day  of  January,  a.  d.  1840,  in 
coDsideradon  that  the  plaindfT,  at  the  request  of  the  defendant,  (a)  would  accept 
the  security  thereinafter  mentioned,  ana  would  consent  and  agree  not  to  take 
any  further  proceedings  in  the  said  action,  the  defendant  promised  the  plaintiff 
to  secure  the  said  sum  of  100/.,  and  so  much,  if  any,  of  the  said  sum  of 
134/.  12s.  as  should  not  have  been  recovered  before  the    16th   day  of 
November,  then  next,  in  an  action  which  the  plaintiff  conditionally  cove- 
nanted, at  the  request  of  the  defendant,  to  commence  against  the  said  Greorge 
Hammond,  and  also  all  costs  and  expenses  which  might  be  incurred  in  the 
last-mendoned  action,   with  interest  thereon, — ^by  an   assignment  of  the 
respective  residues  payable  to  the  defendant  under  or  by  virtue  of  the  said 
•go  11   indenture  of  settlement  as  aforesaid :  and  also  to  give  *the  accept- 
-<   ance  of  the  defendant  for  the  payment  of  die  said  debt  of  234/.  12f., 
payable  on  the  Said  J6th  day  of  November,  subject  to  the  aforesaid  agree- 
ment as  to  the  said  sum  of  134/.  12s.,  together  with  interest  thereon ;  and 
also  to  pay  the  costs,  as  between  attorney  and  client,  then  incurred  in  the 
said  action  so  commenced  and  prosecuted  by  the  plaintiff  against  the  defend- 
ant as  aforesaid  ;  and  also  the  costs  of  and  relating  to  the  said  security, 
and  other  the  costs  of  the  plaintiff  then  incurred,  or  to  be  incurred  by  him 
in  relation  to  the  premises.     Averment :  that  the  plaindff,  confiding  in  the 
said  promise  of  the  defendant,  did  then  consent  and  agree  to  accept  the  said 
security,  and  not  to  take  any  further  proceedings  in  the  said  last-mentioned 
action ;  and  thereupon  afterwards,  to  wit,  on  the  23d  day  of  January,  a.  d. 
1840,  by  a  certain  order  of  the  Honourable  Mr.  Justice  Williams,  then 
made,  by  consent,  in  the  last-mentioned  action,  it  was  ordered  that  all 
further  proceedings  in  the  last-mentioned  action  should  be,  and  the  same 
then  were,   and  from  thence  hitherto  have  been,  and  still  are,   stayed. 
Further  averment :  that  although  the  defendant,  in  part-performance  of  his 
said  promise,  did  afterwards,  to  wit,  on  the  22d  day  of  January,  a.  d.  1840 
aforesaid,  seal  and  deliver  to  the  plaintiff,  and  the  plaintiff  then  accepted, 
as  such  security  as  aforesaid,  a  certain  indenture  of  assignment  of  the  said 
respective  resiaues  payable  to  the  defendant  as  aforesaid  ;  and  although  the 
defendant  did  also  then  accept,  and  deliver  to  the  plaintiff,  a  bill  of  exchange, 
drawn  by  the  plaintiff  upon  the  defendant,  for  the  said  sum  of  234/.  12i., 
payable  on  the  said  16th  day  of  November,  with  interest  thereon ;  never- 
theless, although  the  costs  as  between  attorney  and  client,  then  incurred 
in  the  said  action  so  stayed  as  aforesaid,  together  with  the  costs  of  and 
relating  to,  the  said  security,  amounted  to  a  large  sum  of  money,  to  wit, 
*5321  ^^^'    ^^'   ^^''   ^^^  although  the  costs  *of  the  plaintiff,  then  and 
-'  since  incurred  by  him  in  relation  to  the  premises,  amount  to  another 
large  sum  of  money,  to  wit,  20/. ;  whereof  the  defendant  afterwards,  to 
^t,  &c.,  had  notice;   yet  die   defendant,  not  regarding,  &c.,  hath  not, 
(a)  Vide  ante,  vol.  i.  p.  265  (fr),  (89  E.  C.  L.  R.  487,)  post,  674. 
VOL.  XL.  92 
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although  often  requested  so  to  do,  paid  the  said  costs  as  between  attomej 
and  client,  then  incurred  in  the  last-mentioned  action,  or  the  costs  of  and 
relating  to  the  said  security,  or  the  said  other  costs  of  the  plaintiff  incurred  by 
him  in  relation  to  the  premises,  or  any  of  them,  or  any  part  thereof;  bat,  on 
the  contrary  thereof,  hath  wholly  omitted  and  refused,  and  stiU  doth  omit 
and  refuse  so  to  do ;  by  reason  whereof  the  plaintiff  heretofore,  to  wit,  on 
the  7th  day  of  March,  a.  d.  1840,  aforesaid,  was  forced  and  obliged  to  paj, 
and  did  necessarily  and  unavoidably  pay,  to  John  Beardmore  Wathen,  then 
being  the  attorney  of  him  the  plaintiff  in  and  about  the  premises,  a  large  sum 
of  money,  to  wit,  55/.  Is.  8rf.,  being  the  amount  of  the  said  costs  between 
attorney  and  client,  incurred  in  the  said  action  so  stayed  as  aforesaid,  to- 
gether with  the  costs  of  and  relating  to  the  said  security ;  and  the  plaintiff 
hath  also  become  liable  to  pay  to  the  said  J.  B.  Wathen,  as  such  attorney  as 
aforesaid,  another  large  sum  of  money,  to  wit,  20/.,  as  and  for  the  costs  of 
the  plaintiff  then  and  since  incurred  by  him  in  relation  to  the  premises.  By 
means  whereof  the  plaintiff  hath,  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  lost,  and  been  deprived  of,  the  use,  benefit,  and  advantage  of  the 
said  sum  of  55/.  1^.  8(f.,  and  of  divers  great  gains  and  profits  which  he 
might,  and  otherwise  would,  have  obtained  from  the  use  of  the  same ;  and 
is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified.  To 
the  damage  of  the  plaintiff  of  200/. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  further  proceedings  in  the 
said  action  so  commenced  and  prosecuted  by  the  plaintiff  against  the  de- 
fendant, as  in  the  *declaration  mentioned,  have  not  been,  nor  are  ^#533 
they,  stayed,  according  to  the  plaintiff's  agreement  in  that  behalf,  *■ 
and  on  the  contrary  thereof  the  said  action  is  still  depending  and  not  discon- 
tinued or  stayed  ;  and  it  is  by  the  said  order  of  the  said  Mr.  Justice  Wu.- 
LiAMS  in  the  declaration  mentioned,  and  which  order  bears  date  the  23d  day 
of  January,  1840,  ordered,  that  upon  payment  of  234/.  12*.,  the  debt  for 
which  that  action  was  brought,  together  with  interest  thereon,  on  the  16th 
day  of  November  then  next,  all  further  proceedings  should  be  stayed ;  and 
it  IS  thereby  further  ordered,  that  unless  the  said  debt  and  interest  be  paid  as 
aforesaid,  the  plaintiff  is  to  be  at  liberty  to  sign  final  judgment  and  issue 
execution  for  the  amount,  with  costs  of  judgment,  execution,  oflScers'  fees, 
sheriff's  poundage,  and  all  incidental  expenses.     Verification. 

Thirdly ;  that  so  far  as  relates  to  the  non-payment  of  the  said  costs,  as  be- 
tween attorney  and  client,  incurred  in  the  said  action  commenced  and  prose- 
cuted by  the  plaintiff  against  the  defendant,  as  in  the  declaration  mentioned, 
and  the  costs  of  and  relating  to  the  said  security, — actio  nan;  because  the 
defendant  says  he  was  always,  from  the  time  of  his  making  the  said  promise, 
and  still  is,  ready  and  willing  to  pay  a  just  and  reasonable  sum  in  satisfac- 
tion and  discharge  of  those  costs  respectively  ;  whereof  the  said  J.  B.  Wa- 
then,— being  the  attorney  of  the  plaintiff,  by  whom  such  costs  were  claimed, 
— ^then  had  notice,  and  afterwards  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  day  of  March,  a.  d.  1840,  the  defendant  proposed 
and  offered  to  the  said  J.  B.  Wathen,  to  pay  him  such  just  and  reasonable 
sum  in  satisfaction  and  discharge  of  such  costs  respectively ;  but  the  said 
J.  B.  Wathen  then  refused  to  accept  the  sum  so  offered,  and  demanded  of 
the  defendant,  for  the  said  costs,  an  exorbitant  sum,  and  more  than  was  justly 
due  and  of  right  payable  to  •him  in  respect  of  the  said  costs.  Veri-  rt^ 
fication ;  and  prayer  of  judgment — if  the  plaintiff  ought  to  maintain  his  *• 
aforesaid  action  against  hm*  as  to  the  premises  in  the  introductory  part  of 
that  plea  mentioned. 
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The  replication  joined  i&sue  on  the  first  plea. 

Replication  to  the  second  plea,  predudi  non;  because  the  plaintiff  says 
that  he,  at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  did, 
as  in  the  said  declaration  alleged,  consent  and  agree  not  to  take  any  further 
proceedings  in  the  said  action,  and  did  then,  until  and  at  the  time  the  plain- 
tiff so  accepted  the  said  security  as  aforesaid,  cease,  and  hath  from  thence 
hitherto  ceased,  to  prosecute  the  same  ;  and  all  further  proceedings  therein 
were,  at  the  time  the  plaintiff  so  accepted  the  said  security  as  aforesaid,  and 
from  thence  hitherto  have  been  stayed,  according  to  the  plaintiff's  said 
agreement  in  that  behalf,--^oncluding  to  the  country. 

Replication  to  the  last  plea, — so  far  as  that  plea  relates  to  the  nonpayment 
of  the  costs  as  between  attorney  and  client,  incurred  in  the  action  commenced 
and  prosecuted  by  the  plaintiff  against  the  defendant,  as  in  the  declaration 
mentioned,  and  the  costs  of  and  relating  to  the  said  security,  predudi  non, — 
because  he  saith  that  the  defendant  did  not  offer  to  pay  the  said  J.  B.  Wa- 
then  a  just  and  reasonable  sum  in  satisfaction  and  discharge  of  such  costs 
respectively,  modo  et  fortm^ — concluding  to  the  country, — ^and  adding  the 
stmiliier. 

This  cause  was  tried  before  Maule,  J.,  at  Westminster,  at  the  first  sittings 
in  Easter  term,  1840,  when  a  verdict  was  found  for  the  defendant  on  all  the 
issues,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff — for  such 
amount  as  Mr.  Robert  Southee  should  certify  to  be  due. 

The  only  witness  examined,  was  Mr.  J.  B.  Wathen,  the  plaintiff's  attor- 
^EOE-i  ney ;  who  stated  that  in  December,  1839,  *he  issued  a  writ  of  sum- 
J  mons  against  the  defendant  Bumby,  at  the  suit  of  the  plaintiff  Filmer, 
to  which  writ  the  said  Robert  Southee  gave  an  undertaking  to  appear.  The 
indenture  mentioned  in  the  declaration  was  produced  and  taken  as  proved, 
Wathen  also  producing  the  original  draft.  Wathen  stated  further  that,  prior 
to  the  execution  of  the  deed,  he  had  an  interview  with  the  said  Robert 
Southee,  who  said  that  it  was  likely  that  the  defendant  would  be  unable  to 
pay  the  costs  upon  demand  ;  and  that,  in  consequence  of  this  representation, 
the  recital  in  the  deed  was  altered  ;  that  at  the  time  of  the  execution  of  the 
deed,  the  amount  of  costs  (which  was  afterwards  found  to  be  55/.  1^.  8d.) 
had  not  been  ascertained  ;  that  after  the  witness's  bill  of  costs  was  deUvered, 
the  plaintiff  had  paid  him  the  amount  in  goods ;  that  a  summons  taken  out 
to  tax  the  bill  was  attended  before  Tindal,  C.  J.,  who  refused  to  make  any 
order. 

The  indenture  mentioned  in  the  declaration  being  read,  appeared  to  be 
made  between  Bumby  of  the  one  part  and  Filmer  of  the  other  part ;  after 
reciting  Burnby's  title  to  the  property,  and  also  that  Bumby  then  stood 
justly  and  truly  indebted  to  Filmer  in  the  sum  of  234/.  12;.,  viz.  in  the 
sum  of  100/.  for  poods  sold  and  delivered  by  Filmer  to  Bumby,  and  in  the 
further  sum  of  134/.  12*.  for  goods  sold  and  delivered  by  Filmer  to  one 
Mary  Ann  Hammond,  the  wife  of  George  Hammond,  of,  &c.,  on  the  collate- 
ral  guarantee  of  Bumby ;  and  that  Filmer  did,  on  or  about  the  3d  day  of 
December  then  last,  commence  an  action  in  the  court  of  Queen's  Bench  at 
Westminster  against  Bumby,  for  the  recovery  of  the  said  sum  of  234/.  12*., 
and  that  such  action  was  still  pending ;  and  that  in  order  to  prevent  further 
proceedings  in  the  said  action,  and  the  increase  of  costs  consequent  thereon, 
Bumby  had  proposed  to  secure  the  said  sum  of  100/.  so  due  in  reject  of 
*^^1  ^^^^  ^'^  ^^^  delivered  to  Bumby  as  aforesaid,  and  also  so  *much 
J  (if  any)  of  the  said  sum  of  134/.  12*.  so'  due  in  respect  of  goods 
sold  and  dehvered  to  the  said  Mary  Ann  Hammond  as  should  not  have  been 
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recovered  on  or  before  the  16th  day  of  November  then  next,  in  an  action 
which  Fihner  had  conditionally  consented,  at  the  request  of  Burnbyy  to  com- 
mence against  the  said  George  Hammond  for  the  recovery  of  such  last-men* 
tioned  sum ;  and  also  all  costs  and  expenses  which  might  be  incurred,  or 
sustained  and  paid  by  Filmer  in  such  last-mentioned  action,  together  with 
interest  on  such  sum,  costs,  and  expenses  respectively,  at  the  rate  of  5/.  per 
cent,  per  annum,  by  an  assignment  of  the  said  respective  residues,  payable  to 
Bumby  under  or  by  virtue  of  the  said  indenture  of  settlement  as  sdbresaid 
of  the  thereinbefore  mentioned  sum  of  8709/.  155.  lOd.  3^  per  cent  nev 
consolidated  bank  annuities,  and  of  the  moneys  to  be  recovered  under  the 
thereinbefore  mentioned  policies  of  assurance  on  the  life  of  Bumby,  remain- 
ing after  deducting  or  satisfying  the  said  sum  of  8000/.  mentioned  in  the 
same  indenture  of  settlement,  and  also  to  give  the  acceptance  of  him,  Bumby, 
for  the  whole  amount  of  the  said  debt  or  sum  of  234/.  12^.,  payable  on  tbe 
said  16th  day  of  November  then  next,  subject  to  the  aforesaid  agreement  as 
to  the  said  sum  of  134/.  12$.,  together  with  mterest  thereon  in  the  mean 
time  at  the  rate  aforesaid ;  and  also  to  pay  the  costs,  as  between  attorney 
and  client,  then  already  incurred  in  the  said  action ;  and  also  the  costs  of 
and  relating  to  that  security,  and  other  the  costs  of  Filmer  incurred  or  to  be 
incurred  by  him  in  relation  to  the  premises ;  and  to  which  Filmer  had  con- 
sented ancl  agreed,  and  had  accordingly  agreed  not  to  take  any  further  pro- 
ceedings in  the  said  action.     And  dSso  reciting  that  in  part  performance  of 
the  said  proposal  and  agreementy  Bumby  had  accepted  and  delivered  to 
Filmer  a  bill  of  exchange  drawn  by  Fihner  upon  Bumby  for  the  said  sum 
of  234/.  I2s.y  bearing  even  date  with  the  said  *indenture,  and  paya-  r^^^ 
ble  on  the  said  16th  day  of  November,  with  interest  from  the  date  ^ 
thereof;  it  is  witnessed,  that  in  further  pursuance  of  the  said  proposal  and 
agreementy  and  in  consideration  of  the  premises,  and  also  in  consideration  of 
bs.y  Bumby  bargained,  sold,  assigned,  transferred,  and  set  over  unto  Filmer, 
his  executors,  &c.,  all  that  the  residue  payable  to  Bumby,  under  and  by 
virtue  of  the  said  indenture  of  settlement,  thenceforth  absolutely,  subject 
nevertheless  to  the  tmsts  thereinafter  declared :  Provided  always,  and  it  was 
thereby  agreed  and  declared  that  if  Bumby,  his  heirs,  executors,  or  ad- 
ministrators should  either  take  up  and  pay  me  said  bill  of  exchange  when 
the  same  should  become  due  and  payable,  or  pay  unto  Filmer,  his  executors, 
&c.,  on  the  said  16th  day  of  November,  or  within  three  months  after  the  day 
of  the  decease  of  Frances  Bumby,  which  should  first  happen,  the  sum  of 
100/.,  and  also  so  much,  if  any,  of  the  sum  of  134/.  125.,  for  which  Filmer 
was  about  forthwith  to  commence  an  action  against  George  Hammond  as 
aforesaid,  as  should  not  have  been  recovered  and  received  by  Filmer  fiom 
George  Hammond,  on  or  before  the  said  16th  day  of  November,  then  next, 
or  widiin  three  months  after  the  day  of  the  death  of  the  said  Frances  BurabV) 
which  should  first  happen,  together  with  interest  on  such  sums  respectively 
at  the  rate  of  5/.  for  100/.  by  the  year,  to  be  computed  fix>m  the  day  of  the 
date  of  flie  indenture ;  and  also  should  pay  unto  Filmer,  his  executors  or 
administrators,  on  demand,  all  such  costs,  charges,  and  expenses  as  mi^t  be 
incurred,  or  sustained  and  paid  by  him  or  Aem  in  the  last-mentioned 
action,  together  with  interest  on  such  costs,  as  between  attorney  and  client, 
charges,  and  expenses  at  the  rate  aforesaid,  from  the  time,  or  respective 
times,  when  the  same  should  be  so  incurred,  or  sustained  and  paid,  without 
any  deduction  or  abatement  whatsoever ; — ^then  that  indenture,  and  ereiy 
thmg  therein  contained,  should  cease  and  be  void.     And  by  •that  r»g38 
indenture  Bumby  did  for  himself,  his  heirs,  executors,  and  aominis-  ^ 


S38J  8  Manning  &  Granger.  733 

trators,  covenant  with  Filmer,  his  executors,  administrators,  and  assigns,  that 
he,  Bumby,  his  heirs,  executors,  or  administrators  would  either  take  up  and 

Eay  the  said  bill  of  exchange  when  the  same  should  become  due  and  paya- 
le,  or  pay  unto  Filmer,  his  executors,  administrators,  or  assigns,  on  the  said 
16tfa  day  of  November,  or  within  three  months  after  the  day  of  the  death  of 
the  said  Frances  Burnby,  (which  should  first  happen,)  the  said  sum  of  100/., 
and  also  so  much  (if  any)  of  the  said  sum  of  134/.  12^.  as  should  not  have 
been  recovered  and  received  by  Filmer  from  the  said  George  Hanmiond  on 
or  before  the  said  16th  day  of  November,  or  within  three  months  after  the 
death  of  the  said  Frances  Bumby,  (which  should  first  happen,)  together  with 
such  interest  thereon  as  aforesaid :  and  also  would  pay  unto  Filmer,  his 
executors  or  administrators,  on  demand,  all  such  costs,  charges,  and  ex- 
penses as  aforesaid,  together  with  such  interest  as  aforesaid,  without  any 
deduction  or  abatement  whatsoever;  according  to  the  effect  of  the  said 
proviso,  and  the  true  intent  and  meaning  of  that  indenture :  provided  alwavs 
that  Fibner,  his  executors,  administrators,  or  assigns,  should  stand  and  be 
possessed  of,  and  interested  in,  as  well  all  moneys  which  mi^ht  come  to  his 
or  their  hands,  or  be  received  by  him  or  them,  under  or  by  virtue  of  that  in- 
denture, as  also  all  moneys  (if  any)  which  might  be  recovered  and  received 
by  Filmer,  his  executors  or  administrators,  in  the  action  to  be  brou^t 
against  the  said  George  Hammond  as  aforesaid  (after  paying  and  satisfymg 
thereout  all  the  extra  or  other  costs  of  Filmer,  his  executors  or  administrators 
in  or  about  such  action ;)  upon  the  trusts  following,  (that  is  to  say,)  upon 
trust,  in  the  first  place  to  take  up  and  pay  the  said  biU  of  exchange  when 
•5391  *®  ^^^  should  become  due  and  payable,  and  to  retain  and  •pay 
■I  thereout  to  and  for  himself  and  themselves  respectively  all  other  (if 
any)  the  principal  and  interest  moneys  thereby  intended  to  be  secured,  which 
should  be  then  due  and  owing  to  Filmer,  his  executors,  administrators,  and 
assigns,  and  all  costs,  charges,  and  expenses  attending  the  recovery  and  ob- 
taining payment  of  such  moneys,  and  the  execution  of  the  trusts  and  powers 
thereby  created,  and  to  pay  and  assign  the  residue  or  surplus  (if  any)  of  the 
said  moneys,  after  such  payment  and  deductions  as  aforesaid,  unto  Bumby, 
his  executors,  administrators,  and  assigns. 

The  following  documents  were  then  put  in  and  read. 

The  writ  of  summons  in  the  original  action  in  the  Queen's  Bench,  tested 
6th  of  December,  1839,  and  Mr.  Southee's  undertaking  to  appear  thereto. 
The  original  bill  of  costs.  A  summons,  dated  22^  of  January,  1840,  fthe 
day  the  deed  was  executed,)  "  to  show  cause  why  on  payment  of  the  debt 
of  234/.  12^.,  for  which  the  action  was  brought,  with  costs  to  be  taxed,  all 
further  proceedings  should  not  be  stayed."  And  the  following  order  thereon, 
dated  23d  of  January,  1840,  (drawn  up  on  the  19th  of  February,  1840.) 

"  Filmer  v.  Bumby, — Upon  hearing  the  attorneys  or  agents  on  both  sides, 
and  by  consent,  I  do  order,  that  upon  payment  of  234/.  12^.,  the  debt  due 
from  the  defendant  to  the  plaintiff*,  for  which  this  action  is  brought,  together 
with  interest  thereon,  on  the  16th  of  November  next,  all  further  proceedings 
in  this  cause  be  stayed.  And  I  further  order,  that  unless  the  said  debt  and 
interest  be  paid  as  aforesaid,  the  plaintiff*  be  at  liberty  to  sign  final  judgment 
and  issue  execution  for  the  amount,  with  costs  of  judgment,  execution, 
officer's  fees,  sherifl*'s  poundage,  and  all  incidental  expenses.  Dated  this 
23d  day  of  January,  1840.  "J.  Williams." 

%viAfw       ^Lastly,  a  fiirther  summons,  and  the  following  order  thereon,  dated 
^J    14th  of  February,  1840. 

8Q 
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"  PUmer  v.  Bumby. — Upon  hearing  the  attorneys  or  agents  on  both  sides, 
and  by  consent,  I  do  order  that  Mr.  Robert  Southee  forthwith  enter  an  ap- 
pearance for  the  defendant  in  this  cause,  pursuant  to  his  undertakiDg. 
Dated  the  14th  day  of  February,  1840.  "  J.  Wiluams." 

On  coming  from  the  judge's  chambers,  the  defendant's  attorney  offered  to 
pay  the  amount  of  the  bill  of  costs,  on  the  basis  of  the  agreement,  when 
taxed.     The  present  action  was  brought  on  the  following  day. 

Erky  for  the  defendant,  submitted,  that  on  the  first  issue  the  plaintiff  had 
feiled ;  that  the  ultimate  agreement  was  contained  in  the  deed,  b  which 
there  is  a  covenant  applicable  to  the  contract ;  and  that  what  preceded  was 
mere  negotiation.  On  the  part  of  the  plaintiff  it  was  contended,  that  the  ob- 
jection was  not  open  to  the  defendant  under  the  plea  of  non  assumpsit. 

The  learned  judge  was  of  opinion  that  it  was  a  question  of  fact  whethei 
there  was  a  complete  agreement,  independently  of  the  deed ;  and  that  if  there 
was  not,  it  was  open  to  the  defendant  to  insist  upon  the  objection  under  dod 
assumpsit. 

A  struggle  also  arose  as  to  the  verdict  to  be  entered  upon  the  second  and 
third  issues ;  but  ultimately  a  verdict  was  taken  for  the  defendant  on  all  the 
issues,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff,  with  such 
damage  as  the  court  should  direct. 

In  the  same  term,  Bompasy  Serjt.,  moved  to  enter  a  verdict  for  the  plain- 
tiff on  all  the  issues,  with  such  damans  as  the  court  or  an  arbitrator  should 
direct,  or  to  *  enter  judgment  for  the  plaintiff  non  obstante  veredicto  on  r«ej| 
the  second  issue.  ^ 

A  rule  nisi  having  been  granted, 

Ludlow  and  Channell,  Serjts.,  and  Sbann,  now  showed  cause.  It  may 
be  admitted,  that  if  it  had  been  shown  that  the  parties  had  come  to  a  com- 
plete agreement  by  parol,  antecedently  to  the  deed,  though  in  respect  of  the 
cause  of  action  contained  in  the  deed,  the  defence  of  merger  ought  to  have 
been  pleaded,  and  could  not  have  been  set  up  ui)der  non  assumpsit.  But 
here  there  was  no  proof  of  any  such  antecedent  contract.  The  deed,  for 
the  first  time,  carried  into  effect  that  which  before  was  not  binding  upon  the 
parties.  The  second  issue  is  correctly  entered  for  the  defendant  The 
judge's  order  was  a  step  in  the  cause ;  Ball  v.  Stanley^  8  Dowl.  P.  C. 
344.  Looking  at  the  form  of  the  third  plea,  there  is  no  ground  for  disturb- 
ing the  finding  upon  the  third  issue.  The  non-averment  of  the  tender  of  a 
specified  sum  would,  a{  most,  be  ground  of  special  demurrer;  Painkr  v. 
lAnsell,  8  Dowl.  P.  C.  250.  [Tindal,  C.  J.  You  contend  that  taxation 
was  the  only  mode  of  ascertaining  the  amount] 

BompaSy  contra,  in  support  of  the  rule.  The  plaintiff  is  entided  to  have 
the  veixlict  entered  for  him  upon  the  first  issue.  A  draft  approved  by  4e 
attorneys  on  both  sides  would  have  been  sufficient  to  support  a  bill  in  equity 
for  a  specific  performance,  or  an  action  of  asstunpsit  for  not  executing. 
The  deed  recites  the  agreement  as  entered  into  at  a  by-gone  period; 
therefore,  the  words  "  hath  agreed,"  are  to  be  construed  as  meaning  some- 
thing more  than  "  doth  agree."  The  deed  carries  into  effect  the  preceding 
agreement,  but  its  operation  is  limited  tt)  the  costs  mentioned  in  the  proviso 
*5421  ^^^^^  ^^  contains.  •The  question  is,  whether,  according  to  the  new 
-I  rules,  it  ought  not  to  be  pleaded  that  the  contract  was  by  deed,  w 
ts  a  defence  "  in  confession  and  avoidance,"  as  much  as  if  the  simple  con- 
tract had  merged  in  the  subsequent  deed.  In  the  case  of  an  illegal  agree- 
ment there  exists  in  point  of  law  no  contract,  yet  the  defence  must  be 
pleaded ;  Weston  v.  Foster^  2  New  Ca.  693,  (29  E.  C.  L.  R.  457 ) 
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The  verdict  upoa  the  second  issue  ou^t  to  be  entered  for  the  plaintiff. 
If  the  plaintifl*  proves  enough  to  entitle  hunself  to  maintain  his  action,  it  is 
immaterial  that  other  allegations  are  found  for  the  defendant.  The  plaintiff 
had  a  rieht  of  action  at  the  moment  he  accepted  the  security.  The  defend-  • 
ant  would  have  had  his  remedy  by  action  if  the  plaintiff  had  refused  to 
obey  the  judge's  order.  The  allegation, — that  it  was  ordered  that  all  further 
proceedings  should  be  stayed, — might  have  been  struck  out  of  the  decla- 
ration, the  order  being  prospective  only.  The  defendant,  instead  of  taking 
issue  upon  the  agreement,  has  set  up  a  defence  under  the  order.  It  cannot 
be  contended,  that  the  performance  of  that  order  was  a  condition  precedent, 
inasmuch  as  it  was  to  take  effect  in  future.  [Tindal,  C.  J.  It  frequently 
happens  that  a  party  loses  an  advantage  by  pleading  too  largely.  Maule, 
J.  The  issue  is  taken  upon  the  staying  of  the  proceedings ;  the  replication 
alleges  matter  not  denied  in  the  plea ;  the  matter  so  alleged  is  not  in  issue.] 
The  only  material  allegation  is,  as  to  the  staying  the  proceedings  up  to  the 
time  of  action  brought;  the  words  "thence  hitherto"  may  be  rejected  as 
immaterial.  [Maule,  J.  Is  not  the  allegation  as  to  the  proceedings  being 
stayed  up  to  the  time  of  the  acceptance  of  the  security,  equally  immaterial  r 
If  the  stay  of  proceedings  for  one  period  is  not  a  condition  precedent,  is  it 
•^4*^1  ^  ^^^  ^^^^^  '^  Either  the  fact  is  *material  and  the  plea  bad,  or  it 
^  is  immaterial,  and  the  finding  upon  the  issue,  taken  on  the  repli- 
cation, is  also  immaterial.  [Bosanquet,  J.  It  cannot  be  meant  by  the  third 
plea,  ihzt  there  was  an  offer  to  pay  instanter.  Ludlow ^  Serjt.,  referred  to 
Vincent  v,  Venner^  1  jMylne  &  Craig,  212.  Tindal,  C.  J.,  to  Bompas^  Serjt. 
You  need  not  trouble  yourself  as  to  the  third  issue.] 

Hurktane  on  the  same  side.  Neither  covenant  nor  debt  could  have  been 
maintained  in  respect  of  the  cause  of  action  mentioned  in  this  declaration. 
The  deed  refers  to  the  costs  in  an  action, — the  proviso,  by  which  the  plaintiff 
is  to  hold  the  surplus,  refers  only  to  the  costs  of  the  action ;  the  parties 
never  intended  that  these  costs  should  be  included.  It  may  be  admitted 
that  a  recital  amounts  to  a  covenant,  where  it  appears  upon  the  whole  instru- 
ment that  the  subject  of  such  recital  forms  part  of  the  arrangement  between 
the  parties.  If  a  party  recites  that  he  is  possessed  of  a  term  of  years,  and 
then  assigns  such  term,  it  amounts  to  a  covenant  that  he  is  so  possessed. 
The  covenant  in  this  case  does  not  state  that  the  defendant  -has  "  hereby" 
proposed  to  pay  these  costs ;  and  it  is  simply  evidence  of  a  prior  contract. 
[Bosanquet,  J.  No  one  doubts,  that  if  a  parol  contract  existed,  and  that 
contract  merged  afterwards,  it  must  be  specially  pleaded.]  It  originally 
formed  no  part  of  the  contract,  that  these  costs  should  be  secured  by  deed ; 
there  were,  therefore,  two  distinct  contracts. 

Upon  the  second  issue,  the  plaintiff  is  entitled  to  have  the  verdict  entered 
in  his  favour,  or  to  have  jud^ent  n^  obstante  veredicto.  The  contract 
consbts  of  two  parts ;  the  defendant,  by  pleading  to  an  immaterial  allegation, 
cannot  make  that  allegation  material ;  the  issue  is  joined  upon  the  traverse 
mps^AA}  ^  ^®  replication  only.  *Provided  the  proceedings  were  stayed,  it  was 
^  not  necessary  that  tliere  should  be  any  discontinuance  of  the  action. 
In  support  of  the  motion  for  judgment  non  obstante  veredicto^  the  case  of 
Mopes  V.  Sydney^  Cro.  Jac.  683,  majr  be  referred  to.  In  that  case,  the 
mere  &ct  of  forbearance  was  held  sufficient  to  maintain  the  action.  Cooks 
V.  Douze,  Cro.  Car.  241;  Jewis  v.  fi^rfney,  3  Dowl.  &  Ryl.  483,  (16  E. 
C.  L.  R.  173.)  The  judge's  order,  which  was  conditional,  could  not  have 
the  effect  of  altermg  the  plaintiff's  right  The  order  was  not  \  dvene^  but 
was  made  by  consent. 
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TiNDAL,  C.  J.  I  am  of  opinion  that  the  verdict  entered  for  the  plaintiff, 
upon  the  first  issue,  ought  not  to  be  disturbed.  For  the  defence  it  was 
contended,  that  the  contract,  in  respect  of  which  the  present  action  is  brought, 
formed  the  subject  of  a  covenant  lOider  seal,  upon  which  the  plaintiff  has  a 
remedy  co-extensive  with  his  demand  in  the  present  action.  That  defence 
involves  two  questions ;  first,  whether  the  covenant  in  the  deed  was  co-ex- 
tensive with  the  contract  declared  upon ;  and,  secondly,  if  so,  whether  there 
existed  a  complete  parol  contract  antecedendy  to  the  deed ;  in  which  case 
the  merger  of  that  contract  in  the  subsequent  engagement  under  seal,  would 
be  properly  the  subject  of  a  special  plea,  and  €ould  not,  since  the  rules  of 
H.  4  W.  4,  post,  (a)  be  given  in  evidence  under  non  assumpsit. 

It  appears  to  me  mat  the  covenant,  read  in  connection  with  the  recital 
and  the  proviso,  is  sufficiently  large  to  embrace  the  two  classes  of  costs 
which  form  the  subject-matter  of  the  present  action. 

Then,  the  second  question,  arising  upon  the  first  issue,  is,  whether  the 
defence  is  open  to  the  defendant  under  die  plea  of  non  assumpsit.  I  cannot 
see,  looking  *at  the  recital  in  the  deed,  and  at  the  evidence  in  the  r*p^ 
cause,  that  there  was  any  distinct  parol  agreement,  such  as  that  *- 
declared  upon.  It  appears  to  me,  that  all  that  passed  before  the  execution 
of  the  deed  was  mere  negotiation,  preparatoiy  to  a  contract  under  seal. 
But  it  is  said,  that  even  if  no  substantive  agreement,  distinct  from  the  deed 
itself,  can  be  shown,  yet  by  the  third  rule  of  H.  4  W.  4,  AssumpsU^  (a)  the 
defence,  that  the  contract  was  by  deed  and  not  by  parol,  should  have  been 
specially  pleaded.  That  rule,  however,  applies  to  those  cases  only  where 
the  defence  is  one  which  admits  the  promise  stated  in  the  declaration,  but 
seeks  to  avoid  the  effect  of  such  promise ;  whereas,  here,  the  defence  is,  that 
there  never  was  any  parol  promise,  of  which  nature  is  tiie  promise  declared 
upon ;  and  the  effect  of  the  plea  of  non  assumpsit  is  to  deny  the  making  of 
such  a  promise. 

Upon  the  second  issue  I  think  the  verdict  ought  also  to  stand.  The  sub- 
stance of  that  issue  is,  whether  the  proceedings  in  the  action  in  tiic  Court 
of  Queen's  Bench  had  been  stayed ;  and  die  affirmative  of  that  issue  was 
not  proved. 

Upon  the  third  issue  I  think  the  verdict  ought  to  be  entered  for  the  plain- 
tiff. The  allegation  in  the  third  plea,  that  the  plaintiff  proposed  and  offered 
to  the  said  J.  B.  Wathen  to  pay  him  a  just  and  reasonable  sum  in  satis&c- 
tion  *and  discharge  of  such  costs  respectively,  which  is  traversed  r»^ 
by  the  replication,  was  not  supported  by  evidence  of  an  offer  to  pay  '- 
"  when  the  bill  should  be  taxed." 

BosANQUET,  J.  The  material  question  in  this  case  is,  whether  there  was 
an  agreement  by  simple  contract  between  these  parties,  or  whether  the  de- 
mand sought  to  be  enforced  in  this  action  arose  out  of  a  contract  by  specialty. 
At  the  trial  the  learned  judge  was  of  opinion,  upon  the  evidence,  that  no 
promise  by  simple  contract  had  been  estabUshed,  and  he  accordingly  directed 
a  verdict  to  be  entered  lor  the  defendant  upon  the  first  issue.  It  has  been 
contended  that  this  direction  was  erroneous.     First,  it  is  said  that  there  vas 

(o)  •*  In  every  species  of  assumpsit,  aU  matters  in  confession  and  avoidance,  inclnd- 
ing  not  only  those  by  way  of  discharge,  bat  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  hff 
specially  pleaded.  Ex,  gr.  infancy,  coverture,  release,  payment,  performance,  illegality 
of  consideration,— either  by  statute  or  common  law,— drawing,  endorsing,  accrpting.*^* 
bills  or  notes  by  way  of  accommodation,  set-off,  mutual  credit,  unseaworthiness  ni'^J^ 
presentation,  concealment,  deviation,  and  various  other  defences,  must  be  pleaded. 
Vide  Jlcoek  v.  Taylor,  6  Nev.  &,  Mann.  298;  ante,  vol.  i.  p.  232. 
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a  complete  agreement  by  parol  antecedently  to  the  execution  of  the  deed ; 
and,  no  doubt,  if  such  an  agreement  had  once  existed,  the  means  by  which 
It  had  been  put  an  end  to  would,  under  the  new  rules,  be  properly  me  sub- 
iect  of  a  special  plea.  But  though  the  draft  of  the  deed  was  signed  by 
both  parties,  it  was  evidently  not  intended  to  operate  as  a  contract  obligatory 
on  the  parties,  but  to  serve  merely  as  a  memorandum  preparatory  to  the 
more  formal  instrument  by  which  they  meant  to  be  boimd.  Where  a  nego- 
tiation takes  place  with  a  view  to  an  arrangement  to  be  perfected  by  deed, 
a  draft  is  commonly  prepared,  for  the  purpose  of  obtaining  the  approbation 
of  both  parties  to  the  substance  and  to  the  fonn  of  the  proposed  instrument, 
without  any  intention  that  the  draft  shall  operate  as  an  agreement  by  simple 
contract.  In  this  case  it  is  clear  that  the  draft  was  merely  preparatory  to  the 
deed,  and  was  not  meant  to  operate  as  a  binding  engagement.  It  was  also 
contended,  that  the  recital  in  the  deed  was  evidence  of  a  prior  contract  b) 
parol,  which,  unless  carried  into  effect  by  the  deed,  might  be  made  the  sub- 
♦5471  J^^^  ^^  ^^  action  of  assumpsit.  This  *would  depend  upon  the  ques- 
■l  tion,  whether  the  costs,  for  the  recovery  of  which  the  action  is 
brought,  are  secured  by  the  deed.  It  appears  to  me  that  they  are ;  and  that 
all  that  is  contained  in  the  recital  is  carried  into  effect  by  the  subsequent 
provisions  of  the  deed.  I  am  therefore  of  opinion,  that  the  deed  raises  a 
covenant  for  the  performance  of  that  for  which  this  action  on  simple  contract 
is  brought.  The  object  of  the  parties  having  been  effected  by  deed,  the 
deed  alone  constitutes  the  contract  between  the  parties. 

As  the  plaintiff's  demand  is  barred  by  the  finding  upon  the  first  issue,  the 
entry  of  the  verdict  upon  the  second  issue  becomes  of  comparatively  little 
importance.  I  think,  however,  that  if  the  proceedings  have  not  been 
stayed,  the  verdict  upon  the  second  issue  is  properly  entered  for  the  defend- 
ant. I  also  think  that  a  judgment  for  the  plaintiff  rum  obstante  veredicto^  in 
respect  of  any  defect  in  the  second  plea,  would  be  wholly  ineffectual,  (a) 
since  he  could  recover  nothing  upon  such  a  judgment,  after  a  finding  for 
the  defendant  upon  a  plea  of  non  assumpsit  to  the  whole  declaration.  It 
does  not,  however,  appear  to  me  that  there  is  any  ground  for  the  objection 
taken  to  the  sufficiency  of  that  plea. 

Upon  the  third  issue,  I  am  of  opinion  that  the  verdict  should  be  entered 
for  the  plaintiff,  for  the  reasons  stated  by  my  lord  chief  justice. 

Maule,  J.  I  also  think  that  the  verdict  should  be  entered  in  the  manner 
which  has  been  suggested — upon  the  first  and  second  issues,  for  the  defend- 
ant ;  upon  the  third,  for  the  plaintiff.  It  appears  to  me,  that  though  there 
was  ^rnie  evidence  upon  the  subject  of  a  parol  agreement  antecedent  to  the 
deed,  yet  that,  in  point  of  fact,  no  complete  parol  agreement  existed  between 
*5481  *^^  parties  with  respect  to  the  costs  in  question,  until  the  deed  was 
•■  executed.  There  may  perhaps  have  been  an  agreement  sufficient  to 
entitle  either  par^  to  msist  upon  a  specific  performance,  or  to  support  an 
action  of  assumpsit,  upon  a  refusal  to  execute  a  deed  in  conformity  with  the 
draft  which  had  been  signed.  There  was,  however,  no  agreement  between 
the  parties,  otherwise  than  as  to  what  the  deed  should  contain — no  agree- 
ment to  do  the  things  which  it  was  contemplated  the  parties  should  covejutvd 
to  do.  The  actual  agreement  would  be  no  more  this,  that  the  parties  should 
bind  themselves  by  a  deed  to  do  certain  acts ;  and  they  have  so  bound 
themselves.  No  action  of  assumpsit  will  therefore  lie.  If  there  had  been 
a  prior  parol  agreement,  the  defendant  could  not,  under  a  plea  of  non  as- 
sumpsit, have  set  up  as  a  defence  that  the  engagement  by  simple  contract 
(a)  Vide  Shrtunhury  y.  BUntfU,  ant^,  608. 
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had  been  extinguished  by  a  deed.  But  it  is  said,  that  though  there  was  do 
prior  parol  agreement,  the  defence,  that  the  contract  was  by  deed,  should 
have  been  pleaded  specially.  The  allegation,  however,  of  a  promise  in  a 
declaration  in  assumpsit  imports  a  parol  promise,  a  promise  riot  under  seal ; 
and  upon  non  assumpsit  pleaded,  the  allegation  is  not  supported  by  showing 
a  promise  under  seal. 

I  think  the  second  issue  raised  the  question,  whether  the  proceedings  in 
the  action  in  the  Queen's  Bench  had  been  stayed.  Those  proceeding 
clearly  were  not  stayed ;  and  the  defendant  is  consequently  entitled  to  retain 
his  verdict  upon  that  issue  also. 

Upon  the  question,  whether  judgment  could  be  entered  for  the  plaintiff 
non  obstante  veredicto^  I  dve  no  opinion ;  because  I  do  not  think  that,  in 
this  state  of  the  record,  mat  question  can  properly  be  raised. 

Upon  the  third  issue,  though  I  entertain  some  doubt,  I  incline  to  think 
that  an  offer  to  pay — what  shall  be  found  due  on  taxation, — does  not  sus- 
tain an  allegation  *of  an  offer  to  pay — a  just  and  reasonable  sum.  r^cjo 
Consistently  with  the  defendant's  oner  to  pay  what  should  be  found  1 
due  on  taxation,  Wathen  may  have  been  willing  to  accept  **  a  just  and 
reasonable  sum,"  by  voluntarily  making  any  deduction  from  his  bill  which 
might  be  just  and  reasonable,  and  thereby  render  any  taxation  unnecessary. 
The  defendant,  by  his  offer,  makes  the  taxation  a  condition  precedent  to  his 
readiness  and  willingness  to  pay ;  whereas  the  plea  states  an  unconditional 
readiness  and  willingness  to  pay  a  just  and  reasonable  sum,  whether  the  bill 
were  taxed  or  not. 

Rule  discharged,  as  to  the  first  and  second  issues;  and  absolute,  as  to 
the  third  issue. 


FORD  V.  YATES. 

In  an  action  for  the  non-delivery  of  hops,  sold  under  the  following  contract  i — *^  Of  E.  T. 
thirty-nine  pockets  Sussex  hops,  Sprlngett's,  five  pockets  Kenward's,  78«.  Springelt's 
to  wait  orders  "  Held,  that  the  contract  imported  a  sale  for  ready  money,  and  thil 
parol  evidence  was  not  admissible  to  show  that,  by  the  usual  coarse  of  dealing 
between  the  parties,  the  hops  were  sold  on  a  credit  of  six  months. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  theretofore,  to 
wit,  on  the  17th  of  May,  1838,  the  plaintifi",  at  the  request  of  the  defendant, 
bargained  and  agreed  with  the  defendant  to  buy,  and  bought  of  him,  and  the 
defendant  then  sold  to  the  plaintiff,  divers  goods,  to  wit,  thirty-nine  pockets 
of  Sussex  hops,  called  or  known  by  the  name  Springett's,  containing  divers, 
to  wit,  65  cwt.  2  qrs.  2  lbs.,  and  five  pockets  of  other  Sussex  hops,  at  a  certain 
rate  or  price,  to  wit,  at  the  rate  or  price  of  7&.  for  each  cwt.  of  the  said  hops, 
to  be  paid  for,  by  the  plaintiff  to  the  defendant,  at  the  expiration  of  a  certain 
credit,  to  wit,  six  ^months  from  the  time  of  the  making  of  the  said  r«^ 
bargain  and  agreement,  the  said  thirty-nine  pockets  of  Sussex  hops  *• 
called  Springett's  to  be  delivered  by  the  defendant  to  the  plaintiff,  or  his 
order,  on  request,  but  to  wait  orders,  that  is  to  say,  to  be  kept  by  the  de 
fendant  for  the  plaintiff  until  the  plaintiff  should  give  orders  to  the  defendant 
for  the  delivery  thereof.  And  thereupon  afterwards,  on  the  day  and  year 
aforesaid,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  then  promised  the  defendant  to  accept  and  receive, 
and  pay  for  such  hops  upon  the  terms  and  at  the  time  in  that  behalf  agreed 
upon  as  aforesaid,  the  defendant  undertook  and  promised  the  plaintiff  to  de- 
liver such  hops  to  the  plaintiff,  or  his  order,  when  the  defendant  should  be 
thereunto  afterwards  requested ;  that  afterwards,  to  wit,  on  the  day  and  year 


550J  2  Manning  &  Granger.  739 

aforesaid,  the  defendant  delivered  to  the  plaintiff,  and  the  plaintiff  then  ac- 
cepted and  received  of  and  from  the  defendant,  part  of  the  said  hops  so  sold 
as  aforesaid,  to  wit,  the  said  five  pockets  of  other  Sussex  hops ;  that  the 
plaintiff  confiding  in  the  said  promise  of  the  defendant,  aflerwards,  and  before 
Hi  delivery  of  the  said  thirty-nine  pockets  of  Sussex  hops  called  Springett's, 
or  any  part  thereof,  to  him  the  plaintiff,  and  before  the  expiration  of  the  said 
credit,  to  wit,  on  tibe  2d  of  October,  1838,  bargained  and  agreed  with  om 
Humble,  to  sell  to  him,  and  the  said  Humble  then  agreed  to  buy  of  the 
plaintiff,  certain  hops,  to  wit,  twenty-six  pockets  of  Sussex  hops,  called  or 
known  by  the  name  of  Smith's,  of  the  growth  of  1837,  and  thirty-nine 
pockets  of  Sussex  hops  called  Springett's,  of  the  growth  of  1837,  then  repre- 
sented by  the  plaintifTto  be  lying  in  London,  &c.,  at  a  certain  rate  or  price, 
to  wit,  the  rate,  &c.,  of  828.  per  cwt.,  allowing,  &c.,  and  sixteen  to  eighteen 
pockets  of  Kent  hops,  of,  Slc.j  at  a  certain  rate,  &c.,  to  be  paid  for  by  an 
acceptance  of  Humble  at  four  months  after  date ;  that  the  said  thirty-nine 
'*5511  P^^^^^  *^^  Sussex  hops  called  Sprin^tt's,  so  bought  by  the  plaintiff 

-'  of  the  defendant  as  aforesaid,  were  of  the  growth  of  the  year  1837, 
and  of  the  average  quality  of  the  samples  by  and  according  to  which  the 
said  Humble  agreed  to  purchase  the  thirty-nine  pockets,  called  Springett's, 
of  the  plaintiff;  that  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  before  the  expiration  of  six  months  from  the  time  of  the  making 
of  the  said  first-mentioned  contract,  delivered  to  the  said  Humble,  and  the 
said  Humble  then  accepted  and  received  from  the  plaintiff  the  sixteen  to 
eighteen  pockets  of  Kent  hops  so  agreed  to  be  sold  to  the  said  Humble  as 
aforesaid,  and  then  ordered  and  requested  the  defendant  to  deliver  the  said 
tfiirty-nine  pockets  of  Sussex  hops  called  Springett's,  so  purchased  by  the 
plaintiff  of  the  defendant  as  aforesaid,  to  the  said  Humble,  on  account  of  him 
the  plaintiff.  And  although  the  plaintiff  was  always  ready  and  willing  to 
perform  and  fulfil  the  said  bargain  and  contract  so  made  by  and  between  the 
plaintiff  and  the  defendant  as  aforesaid,  and  to  pay  the  defendant  for  the  said 
Dops  so  bought  of  the  defendant  as  aforesaid,  according  to  the  terms  of  the 
said  first-mentioned  contract ;  whereof  the  defendant,  on,  &c.,  had  notice ; 
yet  the  defendant,  not  regarding  the  said  promise,  did  not  nor  would,  on  the 
day  and  year  last  aforesaid,  or  at  any  other  time,  although  he  was  then,  to 
wit,  on,  &c.,  and  oftentimes  afterwards,  requested  so  to  do,  deliver  the  thirty- 
nine  pockets  of  Sussex  hops  called  Springett's,  so  sold  to  the  plaintiff  as 
aforesaid,  to  the  said  Humble,  or  to  the  plaintiff  or  his  order ;  but  then 
wholly  neglected  and  refiised  so  to  do,  and  then  converted  and  disposed 
thereof  to  his  own  use ;  whereby  the  plaintiff  was  hindered  and  prevented 
firom  performing,  and  unable  to  perform  and  complete  lus  said  bargain  and 
contract  with  the  said  Humble,  so  far  as  the  same  related  to  the  sale  of  the 
*f>^91   ^^  thirty-nine  pockets  *of  Sussex  hops  called  Springett's,  so  agreed 

^  to  be  sold  by  the  plaintiff  to  the  said  Humble  as  aforesaid ;  and  in 
consequence  thereof  the  said  Humble  then  wholly  refused  to  perfonn  the  said 
contract  so  entered  into  between  him  and  the  plaintiff  as  aforesaid,  so  &r  as 
the  same  related  to  the  said  thirty-nine  pockets  of  hops  called  Springett's, 
and  to  the  said  twenty-six  pockets  of  Sussex  hops  called  Smith's,  so  agreed 
to  be  purchased  by  him  of  the  plaintiff,  and  then  refused  to  buy  or  to  accept 
from  the  plaintiff  the  said  twenty-six  pockets  of  Sussex  hops  called  Smith's, 
which  the  plaintiff  was  then  ready  and  willing  to  sell  and  deliver  to  him ; 
and  by  reason  and  in  consequence  thereof  the  plaintiff  had  been  hindered 
and  prevented  from  selling  and  disposing  of  the  said  twenty-six  pockets  of 
Sussex  hops  called  Smith's,  and  of  die  thirty-nine  pockets  of  Sussex  haps 
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called  Springett's,  or  any  part  thereof,  so  advantageously  and  profitably  as 
he  otherwise  mi^t  and  would  have  done,  and  had  also  been  deprived  of 
divers  gains  and  profits  which  he  might  and  otherwise  would  have  gained 
and  acquired  from  performing  and  carrying  into  effect  the  said  contract  so 
entered  into  as  aforesaid  with  the  said  Humble ;  and  the  said  twenty-six 
pockets  of  hops  called  Smith's,  and  the  said  thirty-nine  pockets  of  hops 
called  Springett's,  had  become  and  were  greatly  deteriorated  in  value ;  and 
also  by  reason  of  the  premises,  the  plaintiff  had  been  forced  and  obliged  to 
incur  and  pay,  and  become  liable  to  pay,  divers  sums  of  money,  amounting 
to  20/.,  for  warehousing,  keeping,  and  taking  care  of  the  said  twenty-six 
pocket  of  hops  called  Smith's.  The  declaration  also  contained  a  count  for 
money  had  and  received,  and  upon  an  account  stated. 

Plea:  first,  non  assumpsit;  secondly,  to  the  first  count,  that  the  plaintiff, 
at  the  said  time  when  he  requested  the  defendant  to  deliver  to  the  said  Humble 
the  said  thirty-nine  pockets  of  Sussex  hops  called  Springett's,  *as  in  rcggo 
the  declaration  mentioned,  refiised  to  pay  him,  the  defendant,  for  the  ^ 
said  thirty-nine  pockets  of  Sussex  hops  called  Springett's,  although  then 
requested  by  the  defendant  so  to  do ;  wUhoui  t/dsy  that  the  plaintiff  was  ready 
and  willing  to  pay  the  defendant  for  the  said  hops  so  bought  of  the  defendant 
as  aforesaid,  in  marmer  and  form  as  in  the  declaration  alleged ;  concluding 
to  the  country.     The  third  plea  set  up  a  lien  for  warehouse  rent 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  replied  de 
injuridy  to  the  third. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sitting  in  London  after  last  Hi- 
lary term,  it  appeared  that  in  May,  1838,  Walton,  the  defendant's  traveller, 
called  upon  the  plaintiff  at  Huddersfield,  and  entered  into  a  contract  mA 
him  for  the  sale  of  hops,  and  that  Walton  made  and  signed  the  following 
note  of  the  contract  in  the  plaintiff's  order  book  — 
"Of  Edward  Yates, 
39  pockets  of  Sussex  hops,  Springett's,  )  ^o^ 
5  pockets  of  Sussex  hops,  Kenward's,  \ 
Springett's  to  wait  orders. 
May  14th,  1838.  Wm.  Walton." 

The  five  pockets  of  hops  (Kenward's)  were  delivered  soon  after  the 
making  of  the  contract  On  the  3d  of  October,  1838,  the  plaintiff  agreed 
to  sell  to  one  Humble,  among  others,  thirty-nine  pockets  of  Sussex  hops, 
(Springett's,)  at  82^.  per  cwt.,  and  gave  him  an  order  upon  the  defendant 
for  the  delivery  of  the  thirtv-nine  pockets  which  the  plaintiff  had  purchased 
of  the  latter.  The  plaintiff  also  wrote  to  the  defendant  on  the  4th  of  Octo- 
ber, desiring  him  to  deliver  the  hops  to  Humble.  To  this  letter  the  defend- 
ant on  the  6th  of  October  sent  a  reply,  in  which,  among  other  things,  he 
said,  "  If  you  will  remit  the  amount,  they  shall  be  immediately  delivered." 
On  the  8th  of  October,  the  plaintiff  *again  wrote  to  the  defendant,  r»g^ 
alleging  that  the  hops  had  been  sold  to  him  on  a  credit  of  six  months,  '- 
and  once  more  desiring  that  they  might  be  delivered  to  Humble*  He  de- 
fendant's answer,  on  the  9th,  contained  no  denial  of  the  hops  having  been 
sold  on  credit. 

Evidence  was  also  tendered  to  show  diat  the  usual  course  of  dealing  had 
been  for  the  defendant's  traveller  to  call  upon  the  plaintiff  twice  a  year,  and 
that  on  each  occasion  the  latter  paid  him  for  the  soods  which  had  been 
ordered  on  the  previous  journey.  On  the  part  of  me  defendant,  this  evi- 
dence was  objected  to  upon  the  ^und  diat  it  went  to  vary  the  written  con- 
tract between  the  parties.     The  lord  chief  justice  though  it  admissible,  as 
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the  contract  was  silent  as  to  the  time  for  payment  of  the  hops  in  question. 
The  jury  having  returned  their  verdict  for  the  plaintiiSry  damages  19/.  10*., 

Bompas^  Serjt.,  in  last  Easter  term  obtained  a  rule  msi  ioi  a  new  trial, 
contending  that  the  evidence  as  to  the  general  course  of  dealing  between 
the  plaintm'  and  the  defendant  was  improperly  received.  He  also  moved 
in  arrest  of  judgment,  upon  the  ground  that  the  declaration  contained  no 
averment  that  Humble  was  ready  and  willing  to  receive  the  hops,  and  cited 
Morton  v.  Lcmthj  7  T.  R.  125.  A  rule  msi  having  been  granted  upon  botli 
points, 

Talfoiufrdy  Serjt.,  and  Peacock  now  showed  cause.     With  respect  to  the 
first  point — whether  the  evidence  given  was  admissible  to  explain  the  con- 
tract— ^there  is  no  doubt  as  to  the  law,  but  the  difficulty  is  with  respect  to 
its  application.     Although  it  is  not  competent  for  a  party  to  engraft  upon  a 
^5551    ^'^^^  contract  any  parol  stipulation  in  contradiction  of  such  con- 
^    tract,  parol  ^evidence  may  be  given  of  a  collateral  agreement,  not 
inconsistent  with  the  written  contract ;  or  where  the  latter  is  ambiguous,  th^: 
parties  may  show  what  was  really  meant  by  the  terms  which  they  have  em- 
ployed.    Greaves  v.  Ashlin^  3  Campb.  426,  is  distinguishable  from  the  pre- 
sent case.     There,  it  was  sought  to  introduce  a  distinct  and  independent 
stipulation,  materially  varying  the  relation  of  the  parties.     Here,  it  is  un- 
certain, on  the  face  of  the  contract,  whether  tlie  goods  were  sold  for  ready 
money  or  at  six  months'  credit ;  and  the  plaintiff  merely  sought  to  show  that, 
according  to  the  usual  course  of  dealing,  the  goods  were  sold  at  six  months' 
credit,    in  Powell  v.  Edmunds^  12  East,  6,  the  parol  evidence  was  rejected 
on  the  ground  that  it  went  to  vary  the  written  contract.    So  in  Yates  v.  Pim, 
6  Taunt.  446,  (1  E.  C.  L.  R.  446,)  the  evidence  tendered  would  have  intro- 
duced a  material  alteration  into  the  contract.     The  question  is,  whether  the 
present  case  is  within  the^principle  of  the  above  authorities,  or  whether  it  falls 
within  that  class  where  what  has  been  considered  to  be  a  kind  of  omission  in 
the  contract  has  been  allowed  to  be  supplied.  In  Birch  v.  Depeyster^  4  Campb. 
385,  1  Stark.  N.  P.  C.  210,  (2  E.  C.  L.  R.  359,)  a  written  agreement  had 
been  entered  into,  whereby  it  was  stipulated  that  the  defendant  should  receive 
120/.  "  in  lieu  of  privilege  and  primage  ;"  and  a  witness  was  called  on  his 
part  to  state  what  one  of  the  plaintifTs  had  said  respecting  privilege  before  the 
agreement  was  made.    Gibbs,  C.  J.,  held  the  evidence  admissible,  observing, 
"  The  case  turns  upon  the  meaning  of  the  word  privilege.  This  is  a  mercantile 
term ;  and  I  must  leave  its  meamng  for  mercantile  men.     Then,  if  indiffer- 
ent witnesses  may  be  called  to  explain  what  is  understood  by  privilege^  may 
we  not  hear  the  construction  put  upon  the  word  by  the  parties  themselves, 
•5561    ^^'^^  *®  *agreement  was  entered  into?"     In  Smith  v.  Wilsofij 
^    3  B.  &  Ad.  728,  which  was  an  action  of  covenant  upon  a  lease  of 
a  rabbit  warren,  it  was  held  that  evidence  was  admissible  to  show  that  by 
the  custom  of  ihe  county  where  the  lease  was  made,  the  word  thousand, 
as  applied  to  rabbits,  denoted  twelve  hundred.     So  in  HuMon  v.  Warren^ 
Tyrwh.  &  G.,  1  M.  &  W.  466,  where  a  Question  arose,  whether  evidence 
of  the  custom  of  the  country  was  admissible,  the  tenant  holding  under  the 
terms  of  a  lease ;  Parke,  B.,  said,  ^^  It  has  long  been  setded,  that,  m  com- 
mercial transactions,  extrinsic  evidence  of  custom  and  usage  is  admissible 
to  annex  incidents  to  written  contracts,  in  matters  with  respect  to  which 
they  are  silent.     The  same  rule  has  also  been  applied  to  contracts  in  other 
transactions  of  life,  in  which  known  usages  have  been  established  and  pre- 
vailed ;  and  this  has  been  upon  the  principle  of  presumption  that  in  such 
transactions  the  parties  did  not  mean  to  express  in  writing  the  whole  of  the 
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contract  by  which  they  intended  to  be  bound,  but  a  contract  with  refereDce 
to  those  known  usages."  So  here,  it  is  to  be  assumed  that  the  parties  in 
entering  into  this  contract  intended  the  goods  to  be  supplied  on  a  six  months' 
credit,  by  reference  to  the  usual  course  of  dealing  between  them. 

Another  question  is,  whether  this  was  intended  to  be  a  final  agreement, 
or  is  it  a  mere  memorandum  of  an  order ;  for  if  it  be  only  the  latter,  then 
parol  evidence  is^  admissible.  It  is  clear,  that  if  there  had  not  been  a  part 
delivery  of  the  goods,  it  would  not  have  been  a  note  or  memorandum  of  a 
contract  sufficient  to  satisfy  the  statute  of  frauds.  The  plaintiff's  name  is 
not  mentioned ;  and  taking  the  memorandum  as  it  stands,  18s.  would  appear 
to  be  the  price  of  the  whole  hops  sold.  If  parol  evidence  is  not  receivable 
to  show  that  they  were  sold  on  credit,  the  defendant  could  not  be  r»^j 
•allowed  to  prove  that  those  figures  meant  785.  per  cwt.  There  are  *- 
several  cases  in  which  parties  have  been  permitted  to  prove,  by  parol,  temia 
as  to  which  the  agreement  was  silent ;  Ingram  v.  jLea,  2  Campb.  521,  and 
Knapp  V.  Harden,  1  Gale,  47,  referred  to  in  Phill.  on  Ev.  772,  773,  (8di 
edit.)  In  Jefery  v.  WaUan,  1  Stark.  N.  P.  267,  (2  E.  C.  L.  R.  385,)  where 
at  the  time  of  hiring  a  horse  a  note  of  the  agreement  was  made,  stating  the 
time  and  the  price,  it  was  held  that  the  plaintiff  was  not  precluded  from  proving 
by  parol  evidence  additional  terms  of  agreement.  Lord  Ellenborougr,  C.  J., 
said,  "  The  written  agreement  merely  regulates  the  time  of  hiring  and  the 
rate  of  payment ;  and  I  shall  not  allow  any  evidence  to  be  given  by  the 
plaintiff  in  contradiction  of  these  terms  ;  but  I  am  of  opinion  that  it  is  com- 
petent to  the  plaintiff  to  give  in  evidence  suppletory  matter  as  part  of  the 
agreement."  So  here,  the  contract  being  silent  as  to  the  time  of  payment, 
the  plaintiff  was  at  liberty  to  supply  the  omission  by  parol  evidence.  It  is 
apprehended,  if  the  order  for  the  hops  had  been  verbal,  that  evidence  of  the 
former  dealings  between  the  parties  would  have  been  admissible ;  and  it  is 
the  same  thing  where  there  is  a  written  agreement,  but  that  agreement  is 
wholly  silent  as  to  the  terms  of  credit. 

With  respect  to  the  second  point,  the  declaration  contains  a  general  aver- 
ment by  the  plaintiff  of  his  readiness  to  perform  the  contract,  and  an  allegation 
that  the  defendant  neither  delivered  the  hops  to  Humble  nor  to  the  plaintiff. 
The  request  stated  to  deliver  the  hops  shows  that  the  plaintiff  was  willin?  to  re- 
ceive them.     The  declaration,  therefore,  is  clearly  sufficient,  after  verdict  (a) 

Bompas,  Serjt.,  in  support  of  the  rule.  It  is  submitted  that  the  evidence 
of  the  previous  dealings  between  the  *partie8  was  improperly  re-  r^cto 
ceived,  as  it  went  to  vary  the  contract.  Where  goods  are  sold  at  a  I- 
stipulated  price,  in  the  absence  of  any  express  stipulation  to  the  contrary, 
the  delivery  of  the  goods  and  the  payment  of  the  price  are  to  be  concurrent 
acts.  The  engrafting,  therefore,  upon  this  contract  of  a  provision  for  a  six 
months'  credit,  which  would  compel  the  vendor  to  part  with  his  goods 
without  receiving  the  price,  would  materially  vary  such  contract.  Greaves 
V.  Ashlin  is  a  direct  authority.  In  that  case,  which  was  an  action  by  the 
purchaser  against  the  seller  for  not  delivering  oats  contracted  to  be  sold 
under  the  following  note,  "  Sold  to  John  Greaves  fifty  quarters  of  oats  at 
45^.  6(i.  per  quarter  out  of  175  quarters ;"  Lord  Ellenborough  held,  that 
it  was  not  competent  to  the  defendant  to  prove  a  verbal  condition  that  the 
plaintiff  was  to  take  away  the  oats  immediately,  inasmuch  as  such  evidence 
"  materially  varied  the  contract,  which  had  been  reduced  into  writing ;"  and 
he  cited  Meres  v.  Jhtsell^  3  Wils.  275.  His  lordship  also  ruled  that  a  wit- 
i  could  not  be  asked,  whether,  according  to  the  usage  of  the  com  market, 
(a)  See  KtmhU  v.  UaU,  1  Mann.  &  G.  767,  2  Scott's  New  Rep.  Ul. 
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if  com  be  sold  to  be  delivered  at  a  distant  day,  the  time  should  not  be  in- 
serted in  the  contract ;  as  that  was  only  "  an  indirect  method  of  giving 
parol  evidence  to  vary  the  contract."  So  in  Powell  v.  Edmunds^  12  JESst,  6, 
Inhere,  on  a  sale  of  growing  timber,  the  conditions  of  sale  were  silent  as  to 
the  quantity,  parol  evidence  that  the  auctioneer  at  the  time  of  sale  warranted 
a  certain  quantity  was  held  inadmissible.  Lord  Ellenborough,  C.  J.,  there 
said,  "  If  the  parol  evidence  were  admissible  in  this  case,  I  know  of  no  in- 
stance where  a  party  may  not  by  parol  testimony  superadd  any  term  to  a 
i^tten  agreement,  which  would  be  setting  aside  all  written  contracts  and 
rendering  them  of  no  effect."  So  in  Yates  v.  Pirn,  6  Taunt.  446,  (1  E.  C. 
*5591  ^*  446,)  where  bacon  sold  to  the  plaintiff  had  *been  warranted 
^  in  writing  as  prime  singed  bacon,  it  was  held  that  evidence  could 
not  be  given  of  a  practice  in  the  bacon  trade  to  receive  bacon,  to  a  certain 
degree  tainted,  as  prime  singed  bacon,  or  of  a  practice  to  preclude  the  pur- 
chaser from  all  remedy,  if  he  did  not  discover  and  point  out  the  defect  by 
an  early  day.  And  in  Halliky  v.  JVtchokanj  1  Price,  404,  it  was  held  that 
parol  evidence  is  not  admissible  to  explain  an  imperfectly  worded  written 
contract,  although  some  parts  of  it  are  difficult  to  be  understood  alone. 

With  respect  to  the  point  that  this  is  not  a  perfect  contract,  even  admit- 
ting for  the  sake  of  the  argument  that  you  must  add  something  to  it  to  render 
it  m  some  respects  intelligible,  it  does  not  follow,  that  parol  evidence  is 
admissible  with  regard  to  Uiose  terms  which  are  not  doubtful.  Supposing, 
therefore,  that  evidence  is  requisite  to  show  that  the  contract  relates  to  the 
sale  of  hops,  it  is  by  no  means  a  necessary  consequence,  that  the  opposite 
party  may  be  allowed  to  prove  that  the  goods  were  sold  on  credit ;  for  there 
can  be  no  doubt,  if  the  agreement  is  one  of  sale,  that  it  is  for  ready  money. 
The  admission  of  parol  evidence  to  explain  technical  terms  in  use  among^ 
mercantile  men  men  rests  on  a  different  principle.  [He  was  here  stopped  by 
the  court.] 

TiNDAL,  C.  J.  My  two  learned  brothers  think  that  the  legal  construction 
of  this  contract  is,  that  the  hops  were  to  be  paid  for  on  delivery,  and  conse- 
quently that  the  evidence  given  on  the  part  of  the  plaintiff  that  the  goods  were 
sold  on  credit  ought  not  to  have  been  received.  The  rule  for  a  new  trial 
must  therefore  be  made  absolute. 

BosANQUET,  J.  The  doubt  I  have  entertained  in  this  case,  has  been, 
•5601  ^^^^®''  ^^  writing  in  question  amounted  'to  a  final  contract,  or  was 
^  merely  a  memorandum ;  and  if  so,  whether  the  plaintiff  was  not  at 
liberty  to  show  what  was  the  meaning  of  tiie  parties  with  respect  to  the  time 
of  payment  for  the  goods.  But,  on  mrther  consideration,  it  appears  to  me, 
that  the  writing  does,  in  terms,  import  a  contract  of  sale  for  ready  money.. 
Greaves  v.  AsUin  is  a  decisive  authority  that  parol  evidence  is  not  admis- 
sible widi  respect  to  terms  which  appear  on  the  &ce  of  the  contract.  In 
Jeffery  v.  Walton  the  memorandum  was  clearly  imperfect,  and  some  evi- 
dence was  necessarily  required  to  show  the  otner  parts  of  the  agreement. 
Here,  it  seems  to  me,  that  the  terms  of  the  contract  sufficiently  disclose  that 
the  sale  of  the  hops  was  for  ready  money ;  and,  if  so,  parol  evidence  is  not 
admissible  to  prove  that  the  sale  was  on  credit. 

Maule,  J.  I  also  think  that  this  was  a  contract  for  the  sale  of  hops,  and 
that  the  meaning  of  it  was  that  the  one  party  was  to  keep  his  hops,  and  the 
other  his  money,  until  an  exchange  should  be  effected ;  and,  therefore,  that 
parol  evidence  could  not  be  received  to  vary  the  written  memorandum. 

Rule  absolute 
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In  an  action  of  slander,  the  words  laid  in  the  declaration  were,  <*8.  has  got  himself  into 
trouble ;  he  is  out  on  bail  for  iOOL,  and  he  is  to  be  tried  at  the  Old  Bailey,  for  buying 
cocks  which  have  been  stolen  from  P.  and  Co.  by  their  apprentice,  who  sold  them  to 
Wm  who  sold  them  to  8."  The  words  proved  were,  "  S.  has  got  himself  into  trouble; 
he  is  out  on  bail  for  100/.,  and  /  have  keard  he  is  to  be  tried,  6ic" 

Held:  a  variance ;  but  one  which  might  be  cured  by  an  amendment  at  nisi  prioSf  under 
the  3  dc  4  W.  4,  c.  42,  s.  23,  or  by  a  special  endorsement  on  the  nisi  prius  record  under 
S.24. 

Case,  for  defamation.  The  declaration  charged  tiie  defendant  with  har- 
ing  uttered  the  following  words  of  the  plaintifif  '^  Smith  has  got  himself 
into  trouble ;  he  is  out  on  bail  for  100/.,  and  he  is  to  be  tried  at  the  Old 
Bailey  next  Monday,  for  buying  cocks  which  have  been  stolen  from  Ponti- 
fex  and  Co.,  by  one  of  their  apprentices,  who  sold  them  to  a  person  named 
Westbrook,  who  again  sold  them  to  Smith." 

At  the  trial  before  Coltman,  J.,  at  the  second  sitting  in  Hilaiy  term, 
1840,  the  slander  was  proved  as  laid  in  the  declaration,  except  that,  instead 
of  the  words,  "  and  he  is  to  be  tried  at  the  Old  Bailey,"  the  expressions 
were,  "  and  /  have  keard  that  he  is  to  be  tried,"  &c. 

Upon  the  part  of  the  defendant,  it  was  contended,  that  the  plaintiff  ou^t 
to  be  nonsuited  on  the  ground  of  variance. 

For  the  plaintiff  it  was  submitted,  that  the  variance  was  not  material  to 
the  merits  of  the  case,  and  that  the  record  might  be  amended  pursuant  to 
the  3  &  4  W.  4,  c.  42,  s.  23,  which  empowers  the  judge  to  cause  the  record, 
writ,  or  document  on  which  any  trial  may  be  pending,  "  when  any  variance 
shall  appear  between  the  proof  and  the  recital,  or  setting  forth  on  the  record, 
writ,  or  document,  on  which  the  trial  is  proceeding,  of  any  contract,  custom, 
prescription,  name,  or  other  matter,  in  any  particular  or  particulars  in  the 
judgment  of  such  court  or  judge,  not  material  to  the  merits  of  the  case,  and 
by  which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of 
his  action,  prosecution,  or  defence,  to  be  forthwith  amended,"  &c. 

*The  learned  judge  refused  to  nonsuit  the  plaintiff,  but  took  the   r*5g9 
opinion  of  the  jury  on  the  words  proved,  and  directed  their  finding  *■ 
to  be  endorsed  on  the  record  under  the  provisions  of  the  twenty-fourth  sec- 
tion of  the  3  &  4  W.  4,  c.  42.(a)    A  verdict  having  been  returned  for  the 
plaintiff,  with  40^.  damages, 

Channell^  Serjt.,  in  Easter  term  last,  in  pursuance  of  leave  reserved  at  the 
trial,  obtained  a  rule  nisi  to  enter  the  verdict  for  the  defendant,  or  for  a  non- 
suit ;  against  which 

BompaSy  Serjt.,  and  Saunders  now  showed  cause.  It  is  not  necessary  to 
enter  into  the  cjuestion,  whether  there  is  a  material  variance  between  the 
words  charged  in  the  declaration,  and  the  proof;  for  assuming  that  there  is 
a  variance,  it  is  clear  that  it  is  amendable  under  the  statute.  Whether  the 
words  actually  spoken  were  those  laid  in  the  declaration,  or  those  proved  in 

(a)  Whioh  enacts,  **  that  the  said  court  or  judge  shall  and  may,  if  they  or  he  think  fit, 
in  all  such  cashes  of  variance,  instead  of  causing  the  record  or  document  to  be  amended 
as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  according  to  the  evidence;  and 
hereupon  such  finding  shall  be  stated  on  such  record  or  document;  and  notwithstand- 
ing the  finding  on  the  issue  joined,  the  said  court,  or  the  court  from  which  the  reeonl 
has  is«rued,  shall,  if  they  shall  think  the  said  variance  immaterial  to  the  merits  of  the 
rase,  and  the  misstatement  such  as  could  not  have  prejudiced  the  opposite  party  in  the 
conduct  of  the  action  or  defence,  give  judgment  according  to  the  very  right  and  justicf 
of  the  case." 
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evidence,  they  impute  the  same  offence  to  the  plaintiff,  and  there  is  no 
ground  for  saying  that  the  defendant  would  he  prejudiced  in  his  defence  by 
Qie  amendment.  The  authorities  on  the  subject  have  gone  much  beyond 
the  present  case. 

Chtamellf  Serjt.,  and  Wordsworth^  in  support  of  the  rule.  There  can  be 
*5631  '^^  doubt  &at  this  is  a  variance.  •[Tindal,  C.  J.  We  think  it  is.] 
-I  It  is  moreover  a  variance  material  to  the  merits  of  the  case ;  for  the 
words  ^^  I  have  heard"  give,  a  different  character  to  the  charge,  and  show 
that,  instead  of  beiu^  an  assertion  within  the  knowledge  of  the  party  by 
whom  it  is  made,  it  is  merely  idle  gossip.  In  an  action  of  this  land,  the 
amount  of  compensation  depends  on  the  nature  of  the  chaise,  and  whether 
it  is  of  an  aggravated  character  or  not.  The  defendant  would  clearly  be 
"prejudiced  by  an  amendment;"  because,  if  the  words  had  been  laid  as 
proved,  he  might  have  suffered  judgment  by  defeult,  or  otherwise  have 
pleaded  a  justification.  In  MPherson  v.  Daniehy  10  B.  &  C.  263,  (21  E. 
C.  L.  R.  69,)  Mann.  &  R.  251,  Parke,  J.,  says,  "  It  appeara  from  BeU  v. 
Byme^  13  East,  554,  that  if  a  defendant  has  not  made  an  assertion  as  his 
own,  but  has  merely  alleged  that  some  other  person  had  made  it,  it  must  be 
so  averred ;  and  that  an  averment  in  a  declaration — that  the  defendant  used 
slanderous  words — must  be  taken  to  mean  that  he  used  them  as  his  own 
words  and  as  a  substantive  allegation  of  his  own,  and  will  not  be  supported 
by  proof  that  he  used  them  as  the  words  of  another  person."  No  case  has 
occurred  in  which  an  amendment  has  been  allowed  in  an  action  for  verbal 
slander.  [Bosanquet,  J.  It  was  clearly  contemplated  by  the  iiramers  of  the 
act.]  There  are  many  statutes  which  place  actions  for  words  on  a  different 
footing  from  actions  for  written  slander ;  and  the  general  poUcy  of  the  law 
has  been  to  discourage  the  former.  If  judges  have  the  power  of  amendment 
under  the  3  &  4  W.  4,  c.  42,  in  actions  for  words,  k  should  be  very  spar- 
ingly exercised. 

Tindal,  C.  J.  I  do  not  agree  that  the  twenty-third  section  of  the  3  &  4 
•5641  ^"  ^'  ^'  ^^^  ^^  ^^  ^^  strictly  •construed  ;  I  should  rather  say,  that  it 
-'  ought  to  receive  a  liberal  interpretation.  The  object  of  the  leeisla- 
^re  in  passing  the  statute  being  to  prevent  the  necessity  of  multiplying 
counts,  it  would  be  unjust  to  tie  a  plaintiff  down  to  the  restrictions  imposed 
by  the  new  rules  of  pleading,  if  he  were  not  at  the  trial  to  have  the  full 
benefit  of  the  power  of  amendment  intended  to  be  conferred  by  this  section. 
It  may  be  difficult  to  give  any  precise  meaning  to  the  words  "  merits  of  the 
case,"  when  applied  to  an  action  like  the  present,  but  they  seem  to  intend 
the  substantial  matter  which  the  parties  came  to  try.  The  other  words, 
"prejudiced  in  the  conduct  of  his  action,"  are  capable  of  a  clearer  explana- 
tion. Here,  I  cannot  see  how  the  defendant  could  possibly  be  prejudiced 
in  his  defence  by  allowing  this  amendment  to  be  made ;  for  any  witness 
called  in  support  of  the  plea  of  not  guilty  might  disprove  the  one  form  of 
expression  as  well  as  the  other.  If  3ie  defendant  wished  to  plead  a  justifi- 
cation, or  if  he  were  taken  by  surprise,  the  judge  was  autliorized  to  postpone 
the  trial.  It  cannot  be  said  that  the  defendant  was  prejudiced,  in  respect  of 
tile  amount  of  the  damages,  by  the  words  laid  in  the  declaration  ;  for  it  was 
the  words  proved^  which  were  left  to  the  jury.  It  seems  to  me  that  this 
<^^^  is  clearly  within  the  statute,  and  that  the  amendment  should  be  allowed 
on  payment  of  costs. 

Bosanquet,  J.  I  also  am  of  opinion  that  this  is  a  variance ;  but  that  it  is 
one  in  which  the  court  is  authorized  to  allow  an  amendment  to  be  made.    I 
^^  by  no  means  agree  with  the  proposition,  that  the  power  of  amendment 
VOL.  XL.  94  SB 
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given  by  the  3  &  4  W.  4,  c.  42,  ought  to  be  sparingly  exercised.  Manj 
cases  have  occurred  in  which  the  judges  have  expressed  a  different  opinioo. 
In  Sainsbury  v.  MaUhews,  4  M.  &  W.  343 ;  7  Dowl.  P.  C.  23,  Pajlke,  B., 
says,  "  Unless  *the  judges  are  very  liberal  in  the  allowance  of  amend-  r^^gs 
ments,  the  rule  which  binds  a  plaintiff  to  one  count  will  operate  very  *- 
harshly."  By  the  statute  no  amendment  is  to  be  made  except  in  some 
particular  '^  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite 
party  cannot  have  been  prejudiced  in  the  conduct  of  his  action,  prosecutioD, 
or  defence."  Here,  the  introduction  of  the  words  "  I  haye  heard"  leaves 
the  slander  as  actionable  as  before,  although  the  amount  of  damages  may  be 
lessened.  It  does  not  appear  to  me  that  a  variance  which  is  not  material  to 
the  issue  raised,  but  which  may  affect  the  quantum  of  damages,  was  within 
the  contemplation  of  the  legislature  when  speaking  of  the  "  merits  of  the 
case."  I  agree  with  the  lord  chief  justice,  that  as  the  damages  were 
given  for  the  words  as  proved,  and  as  the  defendant  did  not  apply  to  amend 
his  pleadings,  or  to  put  off  the  trial,  it  does  not  appear  how  he  could  have 
been  prejudiced  in  his  defence. 

Maule  J.  I  also  think  that  this  is  a  case  in  which  an  amendment  ought 
to  be  made.  The  power  of  a  court  or  a  judge  to  allow  amendments  was 
given  in  lieu  of  the  power  which  a  plaintiff  formerly  had  of  introducing  a 
variety  of  counts  in  his  declaration ;  and  the  judges  ought,  therefore,  to  be 
as  liberal  in  making  amendments  as  pleaders  used  to  be  m  inserting  a  mul- 
tiplicity of  counts.  With  respect  to  the  merits  of  this  case,  the  questicm 
was,  whether  the  defendant  had  used  words  imputing  an  offence  to  the 
plaintiff;  if  so,  the  precise  words  employed  were  not  material.  If  we  were 
to  hold  that  every  thing  is  "  material  to  the  merits,"  within  the  meaning  of 
the  statute,  which  may  vary  the  amount  of  damages,  we  should  exclude 
amendments  in  almost  %very  case.  The  judge,  under  the  discretion  vested 
in  him  by  the  act,  may  take  into  consideration  not  only  the  facts  and  circum- 
stances, but  also  the  •conduct  of  the  parties  at  the  trial.  Here,  it  r^cgg 
caimot  be  doubted  that  the  defendant  meant  to  deny  that  he  had  •• 
used  any  words  imputing  the  offence  to  the  plaintiff  charged  in  the  decla- 
ration. It  is  very  likely  that  neither  party  expected  the  precise  words  laid 
in  the  declaration  to  be  proved,  but  that  they  came  prepared  to  try  whether 
the  plaintiff  was  injured  by  the  slander,  and  to  what  extent 

Rule  discharged ;  the  plaintiff  to  be  at  liberty  to  amend  the  record  and 

pleadings  m  accordance  with  the  finding  of  the  jury,  on  payment 

of  costs,  (a) 

(a)  See  Smith  v.  Brandram,  ante,  p.  244. 
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finder  an  agreement  to  assign  a  lease,  the  defe^^dant  ajE^reed  to  pay  the  rent  and  taxes  to 
become  due  in  respect  of  the  premises  after  a  certain  day,  and  to  indemnify  the  plain- 
tiff against  the  rent  and  covenants  contained  in  the  lease,  and  from  all  loss  which  be 
might  incur  by  the  non-payment  or  non-observance  of  such  rent  or  covenants. 

No  legal  assignment  was  made,  but  the  defendant  was  let  into  the  possession,  and  cer- 
tain of  the  plaintiff's  goods  which  had  been  left  upon  the  premises  were  distrained  for 
the  rent  and  taxes.  In  an  action  upon  the  agreement  for  not  indemnifying,  the  decla- 
ration alleged,  "  that  divers  goods  or  chattels  of  the  plaintiff  were  in  and  apon  the 
demised  premises  with  the  leave  and  license  of  the  defendant y  and  were  liable  to  be  seized 
and  taken,  ^c,  and  afterwards  divers  of  the  said  goods  were  lawfully  seized  and 
taken  as  dis^tresses  for  arrears  of  rent  due  under  the  said  indenture  in  respect  of  the 
aaid  demised  premises,  and  sold,  ^.'* 
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The  defendant  pleaded  tnat  "no  goods  or  chattels  of  the  plaintiff  were  at  any  time  in 
and  upon  the  demised  premises  with  the  leave  and  license  of  the  defendant,  nor  waa 
any  part  of  tuch  goods  lawfully  seized  or  taken  as  and  for  a  distress,  or  sold  or  disposed 
of  as  therein  alleged." 

H^ldj  that  the  statement  relating  to  the  leave  and  license  was  immaterial ;  and  that  the 
substance  of  the  plea  was,  that  the  plaintiff's  goods  had  not  been  seized;  and  that  as 
the  facts  involved  in  the  issue  raised  thereon  had  been  found  for  the  plaintiff,  the 
yerdict  upon  such  issue  should  have  been  entered  for  him. 

Assumpsit.  The  declaration, — after  reciting  an  indenture  of  lease  of  the 
28th  of  November,  1826,  whereby  a  house  and  premises  in  Cockspur  street 
were  demised  to  Colnaghi  for  twenty-one  years,  and  setting  out  proceedings 
in  bankruptcy,  under  which  Colnaghi  was  duly  declared  a  bankrupt,  and 
the  plaintiif  and  one  Marks  (since  deceased)  were  appointed  his  assignees, 
and  became  possessed  of  the  said  demist  premises, — averred  that  after- 
wards, to  wit,  on  the  30th  of  August,  1833,  a  memorandum  of  agreement 
was  made  between  Marks  and  the  plaintiff,  as  such  assignees,  and  the 
defendant,  whereby  Marks  and  the  plaintiff  agreed  to  sell,  and  the  defendant 
agreed  to  buy  the  shop-fixtures  in  the  said  house  in  Cockspur  street,  and  all 
the  stock  in  trade;  in  consideration  whereof,  Marks  and  the  plaintiff  thereby 
agreed,  well  and  sufficiently,  to  convey  unto  the  defendant  the  said 
*5fiS1    ^s'^op*^^^^^^)  ^^^  stock  in  trade,  and  all  the  estate  and  interest  of 

-I  Marks  and  the  plaintiff,  as  such  assignees  as  aforesaid,  and  to  pay 
the  rent,  and  all  rates,  taxes,  and  outgoings  payable  for  or  in  respect  of  the 
said  premises  aforesaid,  up  to  the  1st  of  September,  then  next;  and  from 
and  after  that  date,  the  defendant  did  thereby  agree  to  bear,  pay,  and  dis- 
char^  the  rent,  and  all  rates,  taxes,  and  outgoings,  payable  in  respect  of  the 
said  premises,  and  to  indemnify  and  save  harmless  Marks  and  the  plaintiff,  and 
their  and  each  of  their  heirs,  executors,  and  administrators,  lands,  goods,  chat- 
tels, and  effects,  of,  from,  and  against  the  rents  and  covenants  reserved  and  con- 
tained in  such  lease  as  aforesaid,  and  of  and  from  all  loss,  costs,  damages,  and 
expenses  which  they  might  incur,  sustain,  or  be  put  imto  by  reason  of  the 
non-payment  of  such  rent,  or  non-observance  of  such  covenants,  or  any  of 
them,  in  anywise.  That  the  defendant,  thereupon,  entered  into  and  upon 
the  said  demised  premises,  and  became  and  was  possessed  thereof,  and  con- 
tinued so  possessed  from  thenceforth  to  the  date  of  the  declaration.  That 
afterwards  Marks  died,  leaving  the  plaintiff  him  surviving.  That  after  the 
making  of  the  said  memorandum,  and  in  the  lifetime  of  Marks,  and  during 
the  continuance  of  the  term,  and  after  the  said  1st  day  of  September,  6bL 
I2s.  6d.  became  due  for  rent  of  the  premises,  which  the  plaintiff  and  Marks 
were  obliged  to  and  did  pav ;  and  that  part  thereof,  to  wit,  2lL  14s.  Id, 
was  for  rent  which  became  due  after  the  said  1st  of  September.  And  after 
making  a  similar  averment  with  respect  to  taxes  paid  by  the  plaintiff  and 
Marks,  part  whereof,  namely,  1^.  3^.  9d.  had  accrued  after  the  said  1st  of 
September,  the  declaration  alleged — ^that  afterwards,  and  during  the  conti- 
nuance of  the  term,  and  in  the  lifetime  of  Marks,  divers  goods  and  chattiils 
of  the  plaintiff  and  Marks  were  in  and  upon  the  demised  premises,  with  the 
^fWiQ1   ^^"^  ^"^  license  of  the  *defendanty  and  were  liable  to  be  seized  and 

J  taken  as  and  for  a  distress  for  rent  due  under  the  said  indenture  of 
lease,  or  for  certain  taxes  due  in  resp^t  of  the  said  premises.  That  after- 
wards, and  during  the  continuance  of  the  term,  divers  of  the  said  goods  and 
chattels  were  lawfully  seized  and  taken  as  distresses  for  arrears  of  rent  due 
under  the  said  indenture  in  respect  of  the  demised  premises,  and  sold  and 
disposed  of  in  that  behalf;  and  that  divers  others  of  the  said  ^oods  and 
chattels  were  lawfully  seized  and  taken  as  and  for  distresses  for  divers  other 
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sums  of  money  due  in  respect  of  the  said  taxes,  the  said  rent  and  taxes 
having  become  due  since  the  said  1st  of  September,  in  the  said  memoraD- 
dum  mentioned ;  and  that  the  plaintiff  and  Marks  were,  on  those  occasions, 
forced  and  obliged  to  pay,  and  did  pay  a  large  sum,  to  wit,  16/.  10^.,  in  order 
to  release  the  said  goods  and  chattels  so  distrained  for  such  taxes  as  afore- 
said ;  of  all  which  said  premises  the  defendant  had  notice,  and  was  called 
upon  and  requested  bv  Marks  and  the  plaintiff  in  the  lifetime  of  Marks,  and 
by  the  plaintiff  after  bis  decease,  to  pay  the  said  several  sums  so  paid  as 
aforesaid,  and  to  indemnify  them  respectively  according  to  the  said  meino- 
randum.  Breach,  that  the  defendant  did  not  and  would  not  pay  the  said 
sums,  or  indemnify. 

Pleas :  first,  non  assumpsit ;  secondlv,  so  &r  as  related  to  the  said  dis- 
tresses for  rent  and  the  non-payment  of  the  said  sum  of  16i.  lOs.,  that  no 
goods  or  chattels  of  the  plaintiff  and  Marks  were  at  any  time  in  and  upon 
die  demised  premises  with  the  leave  and  license  of  the  defendant ;  nor  was 
any  part  of  suck  goods  lawJuUy  seized  or  taken  as  and  for  a  distress^  or 
sold  and  disposed  ofj  as  therein  alleged :  concluding  to  the  country.  Isue 
thereon. 

At  the  trial,  before  Coltbcan,  J.,  at  the  sittings  in  London  after  Hilsuj 
term,  1840,  it  appeared  that  the  goods  in  question  consisted  of  Cobaghi's 
furniture,  which  the  ^plaintiff  and  Marks  had  allowed  to  remain  in  r^^^Q 
the  private  part  of  the  house  for  the  use  of  Colnagfai,  who  continued  '■ 
to  reside  there  after  the  defendant  had  been  let  into  possession  of  the  shop. 

No  evidence  was  given  that  these  goods  were  on  the  premises  with  the 
leave  and  license  of  die  defendant. 

For  the  plaintiff,  it  was  contended  that  the  allegation  in  the  second  plea 
denying  the  leave  and  license  was  immaterial. 

On  me  part  of  the  defendant  it  was  admitted  that  the  plaintiff  was  entided 
to  recover  the  two  sums  of  21/.  I4s,  Id.  and  1/.  35.  9d.  mentioned  in  the 
declaration  as  paid  for  rent  and  taxes  accruing  due  after  the  date  of  the 
agreement  with  the  defendant ;  but  the  latter  disputed  his  liability  to  pa? 
the  sum  of  128/.,  which  was  proved  to  be  the  value  of  the  furniture  whick 
was  subsequently  sold  under  a  distress  for  rent,  as  well  as  the  sum  of  16/. 
105.  also  alleged  in  the  declaration  to  have  been  afterwards  paid  by  the 

!)laintiff  and  Marks  to  redeem  their  furniture,  when  distrained  for  taxes,  al- 
eging  that  the  defendant  was  not  bound  to  indemnify  the  plaintiff  with  re- 
spect to  those  sums,  as  it  was  the  plaintiff's  own  fault  that  the  goods  were 
left  on  the  premises. 

The  jury  having  found,  upon  the  second  plea,  that  the  plaintiff's  goods 
had  been  distrained,  but  that  they  were  not  upon  the  premises  with  the 
leave  and  license  of  the  defendant,  the  verdict  was  entered  for  the  plaintiff 
upon  the  first  issue,  for  167/.  8s,  4c/.,  and  for  the  defendant  upon  the  second 
issue ;  the  damages  on  the  first  issue  to  be  reduced  to  22/.  1&.  4d.y  in  case 
the  verdict  for  the  defendant  on  the  second  issue  could  be  sustained ;  leave 
being  reserved  for  the  plaintiff  to  move  to  have  the  verdict  entered  for  him 
upon  the  second  issue,  in  the  event  of  the  court  being  of  opinion  that  the 
allegation  of  leave  and  license  was  immaterial. 

*R.  V.  RichardSy  in  last  Easter  term,  having  obtained  a  rule  msi  n^ji 
accordingly,  ^ 

Stoann  now  showed  cause.  There  is  no  ground  for  disturbing  the  ver- 
dict entered  for  the  defendant  upon  the  second  issue.  The  second  plea 
alleges,  not  that  no  goods  of  the  plaintiff  were  distrained,  but  that  none  were 
distrained  such  as  those  mentioned  in  the  declaration^  namely,  goods  on  tk 
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premises  i^vith  the  leave  and  license  of  the  defendant.  The  defendant  says, 
that  he  agreed  to  indemnify  the  plaintiff  against  the  rent  of  the  premises,  but 
not  against  rent  to  which  the  latter  improperly  subjected  himself.  The 
agreement  must  receive  a  reasonable  construction,  and  cannot  be  held  to 
extend  to  rent  for  which  the  plaintiff  could  not  have  been  made  liable,  if  he 
had  not  placed  his  property  m  a  situation  to  be  distrained.  The  defendant 
may  be  bound  under  his  agreement  to  repay  rent  paid  by  the  plaintiff,  but 
not  to  indemnify  him  against  any  loss  sustained  by  his  goods  being  unlaw- 
fully upon  the  premises.  The  declaration  avers,  that  the  defendant  entered 
under  an  agreement  with  the  plaintiff;  it  must,  therefore,  be  assumed,  that 
the  defendant  was  lawfully  in  possession,  and  consequently  that  the  plaintiff 
had  no  right  to  place  his  goods  upon  the  premises  without  the  leave  of  the 
defendant,  which  leave  is  expressly  negatived  by  the  jury.  It  is  said  that 
the  allegation  in  the  declaration  as  to  the  leave  and  license  is  immaterial, 
but  it  is  submitted  that,  in  the  way  in  which  the  averment  is  worded,  such 
leave  and  license  forms  part  of  the  description  of  the  ^oods.  If  the  plea 
had  raised  an  immaterial  issue,  the  application  of  the  plaintiff  should  have 
been  for  jud^ent  non  obstante  veredicto. 

BichardSy  m  support  of  the  rule.  The  plea  is  good ;  and  the  issue  raised 
thereon  has  been  substantially  found  for  the  plaintiff.  The  allegation  of 
*5721  '^^^^  ^^^  license  is  *wholly  immaterial.  The  question  is,  whether 
•I  the  seizure  of  the  plaintiff's  goods  is  not  a  breach  of  the  defendant's 
agreement  to  indemnify.  If  the  defendant  had  performed  such  agreement, 
the  goods  of  the  plaintiff  never  could  have  been  distrained. 

TixDAL,  C.  J.  There  cannot  be  a  doubt  that  the  merits  of  the  case  are 
with  the  plaintiff.  The  plaintiff  agreed  to  assign  to  the  defendant  a  lease  of 
certain  premises.  No  actual  assignment  was  made,  but  the  defendant  was 
allowed  to  enter  into  possession  under  the  agreement,  part  of  such  agreement 
being  that,  afler  the  first  day  of  September,  1833,  the  defendant  should  pay 
the  rent  and  taxes  payable  in  respect  of  the  premises,  and  indemnify  the 
plaintiff  against  the  rent  and  covenants  reservea  and  contained  in  the  lease. 
Durm^  the  continuance  of  the  defendant's  possession,  certain  goods  of  the 
plaintiff,  which  had  been  left  on  the  premises,  were  distrained  for  rent  and 
taxes,  which  accrued  after  the  1st  of  September.  The  question  for  our  con- 
sideration is,  whether  it  is  a  material  part  of  the  issue  raised  upon  the  second 
plea,  that  these  goods  were  upon  the  premises  wUh  the  leave  and  license  of 
the  defendant.  That  circumstance  appears  to  me  to  be  quite  immaterial ;  ror 
as  the  plaintiff  never  parted  with  the  legal  interest  in  the  premises,  his  ^ds 
must  be  presumed  to  have  been  lawfiiUy  upon  the  premises.  This  Deing 
so,  the  substance  of  the  plea  is,  whether  the  distresses  were  satisfied  out  of 
the  plaintiff's  goods ;  for,  even  supposing  the  leave  and  license  to  be  part 
of  the  description  of  the  goods,  you  get  nd  of  such  description  by  showing 
its  immateriality.  As  the  substantial  part  of  the  plea  was  proved,  I  think 
the  verdict  on  the  second  issue  must  be  entered  for  the  plaintiff. 

BosANQtTET,  J.   The  only  difficulty  I  have  felt  during  the  s^rgument  has 
*5731  ^^^  ^  technical  one,  arising  out  of  *the  pleadings.     l%e  reasons 
^  given  by  the  lord  chief  justice  have  satisfied  me  Uiat  you  may  get 
rid  of  that  difficultjr.     Although  the  defendant  was  let  into  possession,  ne 
" " "  -    -       -      .        ^^^  ^^  ^.j 

:  substantial 

seized 

and  taken,  as  and  for  distresses^ which  has  been  foun^  for  the  plaintiff. 

Maule,  J.    I  also  think  that  the  verdict  must  be  entered  for  the  plaintiff 

8r2 
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under  the  leave  reseired  at  the  trial.  The  declaration  set  out  an  agreement, 
by  which  the  defendant  undertook  to  pay  the  rent  and  taxes  for  the  premises 
in  question,  and  to  indemnify  the  plaintiff  against  such  rent  and  taxes,  and 
all  losses  to  be  sustained  by  him  in  consequence  of  their  non-payment.  It 
further  appears  that  the  defendant  has  not  paijd  the  rent  and  taxes,  and  that 
the  plaintilThas  been  damnified  by  his  default ;  certain  goods  of  the  plaintifl^ 
which  were  on  the  premises,  having  been  taken  for  distresses.  The  declara- 
tion alleges  that  the  goods  were  on  the  premises  with  the  leave  and  license 
of  the  defendant.  Hniis  is  denied  by  the  plea,  which  also  traverses  that  the 
^oods  were  lawfully  seized  for  distreaaes  and  sold,  as  averred  in  the  declua- 
tion.  Even  supposing  that  the  defendant  had  had  die  exclusive  possesston 
of  the  premises,  I  very  much  question  whether  he  would  not  have  been  «tin 
liable  to  the  plaintiff  under  his  indemnity.  It  is  not,  however,  neoessaiy  to 
decide  that  point ;  for  it  does  not  appear  that  the  defendant  had  such  exclusive 
possession  as  to  make  it  wrongful  for  the  goods  to  be  on  the  premises  -witiioat 
his  leave.  K,  therefore,  the  plaintiff's  goods  were  rightfully  there,  and  were 
distrained,  I  cannot  entertain  a  doubt  mat  he  has  been  damnified  so  as  to 
make  the  defendant  liable  under  his  agreement  of  ^indemnity.  The  ff^fjs 
substance  of  the  plea  is,  that  the  goods  were  not  distrained  or  sold  ;  L 
and  that  having  been  negatived  by  the  jury,  the  verdict  should  be  entered 
for  the  plaintiff. 

Rule  absolute. 


T.  S.  RICHARDS  and  Another  v.  M.  P.  HAYWARD. 

In  a  correspondence  in  which  it  is  proposed  to  the  defendant  to  go  out  as  sargeon  to  tiie 

plain tiff^s  emigrant  ship,  it  is  stated  that  the  ship  helongs  to  a  certain  class,  and  that 

the  appointment  must  he  subject  to  the  approval  of  certain  commissioners.    The 

proposal  is  accepted. 
Neither  the  quality  of  the  ship  nor  the  approval  of  the  commissioners  is  a  condition 

precedent  to  the  obligation  to  go  out  as  surgeon. 
A  representation  that  a  ship  "  will  carry  emigrant  labourers  not  over  forty,**  is  satisfied 

if  no  more  than  forty  labouring  men  are  taken,  although  with  their  wives  and  chiklren 

that  number  is  exceeded. 
A  negotiation  respecting  an  appointment  as  surgeon  to  a  ship  was  held,  tinder  tke 

circamstanceM,  to  have  terminated  in  a  complete  contract 

Assumpsit.  The  declaration  stated  that  before  the  making  of  the  defoid- 
ant's  promise,  the  plaintifis  had  chartered  a  ve^l  called  the  Orissa,  to  convey 
passengers  and  goods  on  freight  from  London  to  certain  parts  beyond  die 
seas,  to  wit,  to  South  Australia,  Port  Adelaide,  and  Port  Phillip,  and  which 
vessel  was  then  intended  shortly  to  sail  to  the  places  above  mentioned  with 
a  surgeon  on  board  thereof:  that  thereupon,  heretofore,  to  wit,  on  the  2l8t 
day  of  August,  1839,  in  consideration  that  the  plaintifis,  at  the  special  in- 
stance and  request  (a)  of  the  defendant,  would  take  out  the  defendant  as 
surgeon  for  the  voyage  aforesaid,  in  and  on  board  the  said  vessel,  on  certain 
terms,  that  is  to  say, — in  case  of  the  defendant's  occupying  a  cabin  in  the 
cuddy  of  and  in  the  said  vessel,  for  his  sole  use  during  die  said  voyage,  the 
plaintiffs  would  char^  him  *fof  his  passage  a  certain  sum  of  money,  r^e^e 
to  wit,  52/^  105.  in  lieu  of  the  full  and  usual  charge  of  105/.,  and  m  ^ 
case  of  the  defendant's  making  the  said  voyage  in  me  said  vessel  in  company 
with  another  person,  and  both  occupying  ony^  one  cabin  in  the  cuddy  of  the 
said  vessel,  that  the  plaintifis  would  charge  him  a  certain  sum  of  money,  to 

(fl)  As  to  a  request  where  the  contract  is  executory,  see  ante,  vol.  i.  p.  J66, 810,  (89  B. 
C.L.R.);ant^,630. 
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^t,  168/.  for  himself  and  such  other  person,  and  deduct  therefrom  the  sum 
^f  52/.  10^.  for  the  services  of  the  defendant  as  such  suj^eon, — the  defendant 
accepted  the  appointment  and  situatioi^of  surgeon  for  the  said  voyage,  in 
and  on  board  the  said  vessel  so  about  to  sail  as  aforesaid,  and  then  promised 
the  plaintiffs  to  sail  in  and  on  board  the  same,  as  such  surgeon  to  the  said 
vessel  on  the  voyage  aforesalB ;  and  although  the  plaintiffs,  confiding  in  the 
said  promise  of  the  defendant,  were  then,  and  thenceforth  continually  until 
the  sailing  of  the  said  vessel  as  hereinafter  mentioned,  ready  and  wilun?  to 
perform  and  fulfil  the  said  agreement  in  all  things  on  their  part  and  behaSf  to 
be  performed  and  fulfilled,  and  to  take  out  the  defendant  as  such  surgeon  as 
aforesaid,  upon  the  terms  aforesaid ;  whereof  the  defendant  then  had  notice ; 
and  although  the  said  vessel  afterwards,  to  wit,  on  the  15th  day  of  October, 
1839,  sailed  on  the  voyage  aforesaid ;  yet  the  defendant  did  not  nor  would, 
although  often  requested  so  to  do,  perform  or  fulfil  the  said  agreement  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  and  sail  on  the  voyage  afore- 
said, in  and  on  board  the  said  vessel,  as  such  surgeon  as  aforesaid,  although 
the  plaintiffs  reserved  for  him  such  cabin  in  the  cuddy  of  the  said  vessel  for 
the  said  voyage,  but  wholly  neglected  and  refused  so  to  do ;  and  thereby  the 
plaintiffs  not  only  lost,  and  were  deprived  of  the  services  of  the  defendant  as 
such  surgeon  in  and  on  board  the  said  vessel  as  aforesaid,  and  were  put  to 
great  trouble  and  expense  of  their  moneys  in  and  about,  endeavouring  to 
*5761  P^^^^^  ^"^  procuring  another  surgeon  *to  sail  in  and  on  board  the 
-'  said  vessel  as  such  surgeon  on  the  said  voyage,  but  were  also  forced 
And  obliged  for  that  purpose  to  engage,  and  did  engage  a  surgeon,  to  wit, 
one  J.  Greenwood,  as  such  surgeon,  at  a  greater  and  higher  rate,  and  for 
greater  fee  and  reward  to  him  in  that  behalf,  to  wit,  of  100/.  more  than  the 
services  of  the  defendant  would  have  cost  them,  if  the  defendant  had  per- 
formed his  said  promise. 

Second  count,  upon  an  account  stated. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  defendant  did  not  accept 
the  appointment  and  situation  of  surgeon  for  the  said  voyage,  in  and  on  board 
the  said  vessel  so  about  to  sail  as  aforesaid,  modo  et/brmd ;  thirdly,  that  the 
plaintiffs  were  not  continually  until  the  time  of  the  sailing  of  the  said  vessel 
ready  and  willing  to  perform  and  fulfil  the  said  agreement  in  all  things  on 
their  part  and  behalf  to  be  performed  and  fulfilled,  and  to  take  out  the  de- 
fendant as  such  surgeon  as  siforesaid,  upon  the  terms  aforesaid,  nor  did  the 
plaintifi^  reserve  for  the  defendant  such  cabin  in  the  cuddy  of  the  said  vessel 
for  the  said  voyage,  modo  et  formd ;  fourthly,  that  the  plaintiffs  caused  and 
promised  the  aefendant  to  enter  into  the  said  agreement,  and  to  promise  as 
m  the  first  count  alleged,  and  the  defendant  was  mduced  to  enter  mto  and  to 
make  the  said  agreement  and  promise,  through  and  bv  means  of  the  fraud 
carried,  and  misrepresentations  of  the  plaintiffs.     Verification. 

The  replication  joined  issue  upon  the  first  three  pleas,  and  took  issue  upon 
the  fourth  plea,  by  alleging  that  they  did  not  cause,  &c.,  nor  was  the  defend- 
ant induced,  &c.,  through  or  by  means  of  the  firaud,  covm,  or  misrepresenta- 
tion of  the  plaintiffs,  modo  etformA, 

By  their  bill  of  particulars  the  plaintiffs  demanded  53/.  as  the  amount  of 
Actual  loss,  in  difference  of  passage  money  and  expenses,  sustained  in  conse- 
•5771  fl^^"^^  ^f  ^^  defendant  having  refused  to  perform  on  his  part  the 
J  *agreement,  stated  in  the  first  count  of  the  declaration,  to  go  out  as 
•urgeon  in  the  Orissa,  chartered  by  the  plaintiffs  to  convey  passengers  and 
goods  on  freight  from  London  to  South  Australia.  Of  this  sum  52/.  10*.  was 
claimed  in  respect  of  the  difference  of  passage-money,  the  plaintiffs  having 
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been  obhged  to  allow  to  the  surgeon  employed  to  go  out  as  surgeon  in  the 
vessel  in  the  place  of  the  defendant  his  whole  passage-money  of  105/.  instead 
of  the  sum  of  52/.  lOs.,  which  was  to  have  been  allowed  the  defendant  as 
such  surgeon  out  of  his  passage-money ;  and  10^.,  the  balance  of  the  said  sum 
of  53/.,  was  claimed  in  respect  of  the  cost  of  advertising  for  another  surgeoo 
in  the  place  of  the  defendant,  and  other  pettif  expenses  occasioned  by  such 
refusal  of  the  defendant  to  go  out  as  surgeon  m  the  vessel. 

At  the  trial  before  Maule,  J.,  at  the  sittings  at  Guildhall,  after  Hilaij 
term,  1840,  the  plaintifis,  in  support  of  the  affinnative  of  the  first  three  issues, 
put  in  the  following  correspondence  in  pursuance  of  a  judge's  order  to  admit 
under  Reg.  H.  4  W.  4. 

The  correspondence  commenced  with  the  following  letter,  addressed  bj 
the  plaintifis  to  the  defendant  at  his  residence  at  Stroud,  on  the  31st  July, 
1839. 

"  We  merely  write  to  inform  you,  that  if  you  have  not  yet  decided  on  a 
ship,  we  shall  be  happy  to  give  you  any  particulars  you  can  desire  as  to  the 
accommodation  in  our  ship  the  Orissa,  which  we  shall  despatch  early  in 
September  for  Ports  Adelaide  and  Phillip.  The  arrangements  wiU  be  the 
same  as  those  in  the  ^  Caroline,'  (which  vessel  we  sent  from  Plymouth  fou> 
teen  days  since,)  which  were  quite  to  the  satisfaction  of  the  passengers. 

"  P.  S.   The  Orissa  is  490  tons,  British  built." 

The  next  letter  was  the  following,  addressed  to  the  plaintiflls  by  the  de- 
fendant on  the  10th  of  August. 

"  In  answer  to  your  letter  of  the  date  of  July  31st,  *you  will  r^c^g 
oblige  me  by  writing  me  fuU  particulars  respecting  the  passage  to  ^ 
Adelaide  and  Port  Phillip  in  the  Orissa,  viz.,  what  you  would  allow  me  as 
surgeon  to  that  vessel ;  what  kind  of  cabin  I  should  have ;  whether  there 
are  emigrant  labourers  taken  out,  &c.  I  also  wish  to  know  your  charge  for 
a  single  person  in  best  cabin ;  and  also  the  charge  for  two  in  one  cabin. 

"  f  have  several  fiiends  who  intend  emigrating  to  some  part  of  the  conti- 
nent of  New  South  Wales  this  autumn,  and  although  I  could  not  promise 
you  even  one  passenger,  (were  you  to  appoint  me  surgeon,)  but  of  course  I 
should  endeavour  to  prevail  upon  them  to  accompany  me  for  the  sake  of 
society.  If  your  fare  is  moderate,  I  have  litde  doubt  but  I  could  persuade 
one  or  two  to  sail  in  the  Orissa,  if  she  is  a  well-built  and  convenient  vessel, 
&c.     You  will  oblige  me  by  returning  an  answer  as  soon  as  convenient" 

On  the  12th  of  August  the  plaintiflS  wrote  to  the  defendant  as  foUows:— 

"  Sir, — We  have  to  say  in  reply  to  your  favour  of  the  10th  current,  that 
a  gentleman  has  been  proposed  to  us  as  surgeon  to  the  Orissa,  but  that  it  is 
probable  nothing  will  be  settled  immediately.  Our  intention  is  to  conclude 
with  whoever  first  accepts  our  terms,  which  we  will  proceed  to  state  to  you. 

'*  A  cabin  in  cuddy  for  two  persons,  (gendeman  and  wife,)  150  guineas. 

"  A  cabin  in  cuddy  for  two  persons,  (two  gentlemen,)  160  guineas. 

"  A  cabin  in  cuddy  for  one  person,  (a  gentleman,)  100  guineas. 

'^  A  cabin  in  cuddy  for  one  person,  (a  lady,)  90  guineas. 

"  We  propose  to  give  you  a  100  guinea  cabin,  and  allow  you  for  your 
services  as  surgeon  60  guineas  off  same.  The  Orissa  is  A.  1,  and  all  tbat  a 
vessel  should  be.  The  provisions  in  cuddy  or  cabin  equal  to  those 
•5791  *P'^^*^®^  "^y  ^5  f^^  ^^^  *  Caroline,'  lately  sailed.  On  this  head  jou 
-'  shall  be  satisfied.  The  duties  of  surgeon  will  be  light,  as  we  do  not 
take  (of  emigrant  labourers)  over  forty.  We  embark  them  at  Plymouth  to- 
wards latter  end  of  September.  In  &e  other  emigrant  ships  there  will  be 
firom  200  to  300  labourers. 
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'^  Besides  the  60  guineas  allowance  from  us,  there  is  an  allowance  from 
the  commissioners,  payable  on  landing  in  South  Australia,  of  8s.  per  head 
for  each  emigrant ;  any  appointment  we  make  must  be  subject  to  the  ap- 
proval of  the  South  Australian  commissioners. 

"  The  last  surgeon  we  appointed  was  Mr.  J.  A.,  son  of  Colonel  A.,  of  S. 
He  paid  us  100  guineas  for  his  cabin,  and  for  self  and  lady ;  that  is,  we 
allowed  him  50  guineas  from  150  guineas.  Should  you  know  any  of  his 
friends,  we  think  they  will  say  how  pleased  he  expressed  himself  to  be,  that 
he  took  his  passage  in  a  vessel  with  few  emigrants. 

"  P.  S.  If  you  were  married,  we  should  make  you  same  proposal  as  was 
accepted  by  Mr.  A." 

On  the  15th  of  August  the  defendant  wrote  as  follows : — 

"  In  reply  to  your  letter  of  the  12th  instant,  I  beg  to  say  I  shall  be  most 
happy  to  accept  die  appointment  of  surgeon  to  your  vessel,  the  Orissa,  which 
leaves  England  the  latter  end  of  September.  And  I  consent  to  give  you  40 
guineas  and  my  services  as  surgeon  for  the  voyage,  (of  course  mdependent 
of  the  commissioners'  pay,^  unless  a  friend  accompanies  me  to  Adelaide, 
when  we  should  require  only  one  cabin ;  then  I  should  agree  to  your  terms, 
viz.  160  guineas  for  both,  deducting  50  guineas  for  m^  services ;  and  I 
have  every  reason  to  think  that  at  least  one  of  my  friends  will  go  out 
with  me. 

"  P.  S.  I  shall  of  course  make  final  arrangements  with  you  regarding  my 
•'SROI  ^^  ^^^  cabin  in  the  Orissa,  •when  I  have  seen  and  decided  with  my 
^  friends ;  and  then  I  shall  call  and  see  you  m  town.  You  will  oblige 
me  by  answering  this  early,  and  informing  me  what  articles  for  cabin  or 
berth,  &c.,  I  shall  require  to  find  myself.  Of  course  suigical  instruments, 
drugs,  &c.,  you  will  provide  for  me." 

On  the  l8th,  the  plaintiffs  wrote  as  follows  • — 

"  We  regret  that  the  alteration  you  propose  in  terms,  prevents  our  closing 
with  you  as  surgeon  to  the  Orissa,  at  least  till  receipt  of  your  reply  to  this, 
which  we  trust  will  be  immediate.  We  are  so  situated  with  another  party, 
that  we  cannot  alter  the  terms  proposed  in  ours  of  th^  12th  current.  As  it 
is  likely  a  friend  will  accompany  you  in  the  same  cabin,  it  is  really  a  pity 
you  should  have  proposed  any  deviation.  Your  cabin  fittings  you  will  in  a 
(lay  or  two  arrange  when  in  London.  Drugs  we  find,  but  not  surgical  instru- 
ments. You,  in  case  of  need,  must  have  your  own  for  use.  If  you  decide  • 
upon  accepting  the  appointment,  you  will  be  pleased  remit  one-third  the 
amount  of  passage-money. 

"  On  our  part  we  promise  to  do  all  in  our  power  to  make  your  appoint- 
ment agreeable  to  vou." 

On  me  21st  of  August  the  defendant  wrote  to  the  plaintifis  fipom  Glouces- 
ter as  follows : 

"  In  answer  to  your  last  letter,  I  beg  to  say  that  I  wiD  accept  the  appoint- 
ment of  surgeon  to  your  vessel  on  the  terms  you  propose,  viz.  50  ^meas, 
&c.;  if  I  should  not  have  a  friend  to  accompany  me,  when,  of  course,  it  would 
be  160  guineas  for  both,  &c.  I  should  have  answered  your  letter  before, 
but  a  friend  of  mine  was  going  to  London,  and  proposed  calling  on  you,  but 
for  some  reason  was  prevented,  as  his  stay  in  town  was  but  for  a  few  hours. 
I  expect  to  be  in  London  Saturday  or  Monday,  when  I  will  call  on  you  and 
make  final  arrcmgemerUs  ;  for  I  cannot  possibly  do  so  sooner  for  many  rea- 
*58ll  ®^"**  ^  ^^  ^**'y  expecting  to  hear  from  some  •friends  who  are 
-'  going  to  Australia  this  autumn,  and  whom  I  have  requested  to 
accompany  me." 
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The  next  letter  was  of  the  5th  of  September,  from  llie  plaintifis,  as  fot 
lows : — 

"  We  expected  to  have  seen  you  ere  this.  However,  it  does  not  matter, 
as  we  shall  not  be  able  to  get  the  Orissa  off  till  the  25th  from  London.  We 
think  it  right  to  give  you  an  early  intimation  of  this. 

'^  P.  S.  Let  us,  if  you  please,  hear  in  a  day  or  two  when  you  will  be  up, 
and  if  any  of  your  friends  accompany  you." 

Then  followed  a  letter  from  the  defendant  of  the  8th  of  September. 

"  My  delay  in  answering  yours  of  Thursday  is  owing  to  my  being  from 
home  yesterday  and  Friday.  In  consequence  of  my  receiving  do  answer  to 
my  last  letter  to  you,  dated  August  21st,  I,  of  course,  concluded  that  yos 
had  made  arrangements  with  the  other  party  who  had  been  proposed  to  yoo 
as  sur^on  to  the  Orissa,  particularly  as  you  required  from  me  a  deposit  of 
one-third  passage  money,  and  also  an  immediate  reply  to  your  letter  of  16tik 
instant,  which  I  could  not  answer  till  the  21st ;  e^cially,  too,  as  I  obserred 
afterwards  in  a  London  newspaper  that  your  ship  Orissa  would  sail  punctually 
on  the  15th  of  September,  (whereas,  in  your  second  letter,  I  understood  she 
would  not  leave  till  the  end  of  September,)  and  consequently  I  should  not 
have  had  time  to  prepare  myself  to  join  her.  I  regret  exceedingly  that  I 
should  have  caused  you  any  inconvenience  regarding  the  surgeoncy  to  tbe 
Orissa,  but  I  certainly  must  now  decline  the  appointment." 

The  correspondence  closed  with  the  following  letter  from  flie  plainti£, 
dated  9th  of  September,  1839 : 

"  We  were  much  surprised  on  receiving  your  letter,  dated  8th  of  Septem- 
ber, to  find  you  declined  going  as  surgeon  to  the  Orissa,  and  the  more  so  on 
account  of  *the  explanation  you  offer.  We  have,  under  advice,  to  ffg^ 
inform  you  that  we  hold  the  situation  for  you  under  your  letter  of  the  ^ 
21st  of  August,  and  shall,  in  the  event  of  your  declining  to  go  in  the  vessel, 
hold  you  liable  for  all  damages  we  may  sustain  through  the  same.  Should 
you  not  have  a  copy  of  your  own  letters,  they  shall  be  sent  you  on  appHct- 
tion.  We  leave  the  St.  Katherine^s  Docks  early  in  October,  not  later,  we 
believe,  than  the  4th." 

On  the  14th  of  September,  1839,  the  defendant  was  informed  by  the 
plaintiffs'  attorney  that  the  Orissa  would  leave  the  docks  on  the  14th  of  Oc- 
tober, and  that  unless  within  a  week  he  withdrew  his  letter  and  renutted 
.  one-third  of  the  passage-money,  the  plaintiffs  would  proceed  to  fill  up  the 
appointment,  and  hold  the  defendant  responsible  for  any  loss. 

To  this  application  no  answer  was  returned. 

No  evidence  was  called  by  the  defendant  to  support  the  fourth  plea;  ^ 
it  was  contended  by  Whatetey  that  the  plaintiffs  ou^t  to  be  nonsuited  on 
the  ground  of  variance,  the  contract  declared  on  being  absolute,  that  eii- 
denced  by  the  correspondence,  conditional.  The  learned  judge  orowW 
the  objection,  but  gave  leave  to  the  plaintiffs  to  amend  the  declaration  by 
qualifying  the  statement  in  the  declaration  of  the  terms  of  the  consideratt* 
.  by  insertmg  the  words  "  amongst  other  things,"  and  to  the  ddendant,  to 
move  to  enter  a  nonsuit,  in  case  the  court  should  consider  that  there  was  t 
variance,  and  that  such  variance  was  too  material  to  be  a  proper  subject  tot 
amendment.  The  jury  having  returned  a  verdict  for  the  plaintiffs,  dam^ 
52/.  165., 

WUde^  Solicitor-General,  in  Easter  term  last,  obtained  a  rule  nisi  for  ente^ 
ing  a  nonsuit,  on  the  ground  that  the  correspondence  showed  that  the  matto 
nad  rested  *merely  in  negotiation,  and  that  if  it  showed  any  contract,  r^ggj 
it  was  not  that  declared  upon. 
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Chemnelly  Serjt.^  now  showed  cause.     The  rule  for  a  nonsuit  was  moved 
for  upon  two  grounds ;  but  the  leave  reserved  applies  to  the  latter  of  those 
grounds,  variance,  only.     The  first  ground  of  variance  insisted  on  at  the 
trial  was,  that,  in  the  contract  proved,  it  was  a  condition  precedent,  that  not 
more  than  forty  emigrant  labourers  should  be  taken  out,  but  that  such  quali- 
fication of  the  contract  was  not  noticed  in  the  declaration.     It  is  submitted 
that  the  contract  was  absolute ;  and  that  it  was  proved  as  laid.     By  the  de- 
fendant's letter  of  the  5th  of  September,  he  accepted  the  offer  in  the  alter- 
native.    The  terms  of  that  letter  would  be  well  understood  by  both  parties, 
the  alternative  having  been  suggested  before.     It  is  no  objection  that  the 
defendant  did  not  at  that  time  remit  the  passage-money.     A  remittance 
would  probably  have  been  made  if  the  acceptance  of  the  engagement  had 
not  been  so  worded  as  to  leave  it  open  to  the  defendant  afterwards  to  de- 
cide whether  he  went  out  alone.     Nothing  can  be  clearer  than  that  here 
there  was  a  distinct  offer  and  as  distinct  an  acceptance  of  the  appointment. 
If  any  new  terms  had  been  introduced,  it  might  have  been  necessary  that 
the  acceptance  should  be  repeated  ;  but  none  were  proposed.     The  defend- 
ant puts  his  refusal  upon  an  extraordinary  groimd :  ^'  Particularly  as  you 
required  from  me  a  deposit  of  one-third  passage-money,  and  also  an  imme- 
diate reply  to  your  letter  of  the  16th  instant,  which  I  could  not  answer  till 
the  21st."     Yet  in  that  very  letter  of  the  21st,  which  he  thus  represents 
as  being  too  late,  he  says,  "  I  accept  the  appointment  of  surgeon  to  your 
vessel  on  the  terms  you  propose."     The  substance  of  the  contract  was,  the 
amount  of  passage-money  to  be  charged,  and  the  amount  of  deduction  to  be 
*5841   °*^^  "*  respect  of  the  defendant's  services  as  *surgeon  to  the  vessel. 
^   All  other  matters  were  merely  collateral,  and  do  not  affect  the  merits 
of  the  case.    The  declaration  was  therefore  capable  of  bein^  amended.    But 
it  is  submitted  that  no  amendment  was  necessary,  the  dleged  omissions 
being  merely  in  matters  of  representation,  or  the  subject  of  minor  arrange- 
ment, (a)     The  statement  of  the  class  and  tonnage  of  the  Orissa  was  per- 
fectly immaterial.     Neither  were  the  plaintiffs  bound  to  obtain  the  approval 
of  the  commissioners. 

BompaSy  contr^,  in  support  of  the  rule.  It  is  necessary  to  look  to  the 
position  which  these  parties  were  in  at  the  time  the  correspondence  between 
them  took  place.  The  plaintiff,  being  in  the  country,  first  writes  up  to  in- 
quire. The  letters  of  the  15th,  18th,  and  21st,  are  ail  that  it  will  be  neces- 
sary to  consider.  It  will  not  be  contended  that  any  contract  was  entered 
into  after  the  21st.  [Maule,  J.  The  subsequent  correspondence  consists 
in  getting  further  apart.  Tindal,  C.  J.  I  think  the  letter  on  the  21st  over- 
leaps that  of  the  15th.  Maule,  J.  It  is  not  suggested  that  the  contract  was 
complete  on  the  15th.]  To  make  a  com])lete  contract  there  should  have 
been  the  same  power  to  sue  in  the  defendant  as  in  the  plaintiffs ;  unless 
both  parties  were  bound  there  could  be  no  agreement.  There  was  nothing 
to  prevent  the  plaintiffs  firom  writing  on  the  22d,  that  all  the  cabins  were 
engaged,  and  they  might  have  concluded  a  bargain  with  another  surgeon  as 
early  as  the  20th.  [Tindal,  C.  J.  That  was  not  a  question  of  law,  it  was 
for  the  jury  to  say  whether  there  had  been  a  waiver.  An  alteration  not 
objected  to  must  be  taken  to  have  been  agreed  to.] 

The  contract  was  misdescribed  in  the  declaration.     In  the  letter  of  the 
12th  of  Au^st,  it  is  said  the  Orissa  is  A.  1.    That  statement,  as  well  as  the 

' previous  statement,  *the  Orissa  is  490  tons  burden,  amounted  to  a 

warranty,  the  omission  of  which  in  the  declaration  could  not  have 
(a)  Vide  post,  588  (a). 
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been  made  the  subject  of  amendment  imder  the  3  &  4  W.  4,  c.  42,  s.  23. 
[Maule,  J.  The  statement  implies  that  some  person  has  entered  the  Orissa 
as  a  vessel  of  that  description.]  The  Tessel  might  have  been  insuied  at  a 
different  rate  in  consequence  of  that  description.  Such  insurance  would 
have  been  void  if  it  had  turned  out,  as  the  fact  here  was,  that  the  Tessel 
was  not  A.  1,  and  was  not  of  the  burden  described  ;  yet  if  this  does  not 
amount  to  a  warranty,  the  defendant  would  have  no  remedy  eyen  against 
the  plaintiffs  for  the  loss  of  his  insurance  contract. 

The  approval  of  the  South  Australian  ccMnmissioners  appeared  by  the 
letter  of  the  12th  of  August  to  hare  been  a  condition  precedent.  >  He 
clause  in  the  letters  of  the  12th  of  August,  which  states  that  the  appointnient 
was  to  be  subject  to  their  approval,  ou^t  to  have  been  stated  as  part  of  the 
contract.  [Maule,  J.  It  is  like  saying,  you  must  ^t  proper  clothes  for 
the  voyage.  Tutdal,  C.  J.  If  a  condition  at  all,  it  is  a  condition  subse- 
quent, a  non-performance  of  which  must  be  shown  by  the  other  party,  (a) 
Supposing  such  an  averment  to  be  necessary,  the  declaration  might  now  be 
amended  on  payment  of  nominal  costs.} 

In  the  letter  of  the  12th  of  August  it  is  said,  ^'  The  duties  of  the  surgeon 
will  be  light,  as  we  do  not  take  of  emigrant  labourers  over  forty."  That 
was  a  condition  precedent  which  should  nave  been  set  out  as  part  of  the 
contract.  It  would  then  have  been  necessary  to  allege  performance  of  that 
condition,  which  allegation  the  defendant  mi^t  and  would  have  traversed, 
as  a  greater  number  were  taken  out.  [Tindal,  C.  J.  That  was  matter  of 
representation,  not  amounting  to  a  condition ;  we  must  *look  at  the  r«^ 
substance  of  the  contract.  Maule,  J.  The  number  of  it  might,  no  ^ 
doubt,  have  been  made  part  of  the  contract,  that  not  more  than  forty  la- 
bourers should  be  taken  out  by  the  Orissa:  the  question  is  whether  the  con- 
tract to  be  extracted  from  the  letters  does  in  fact  make  this  statemoit  a  pait 
of  the  contract.]  The  variances  between  the  contract  proved  and  the  con- 
tract declared  upon  could  not  properly  be  amended,  according  to  the  deci- 
sion of  this  court  yesterday  in  Smith  v.  Kncwelden^  ant^,  561.  Nor  would 
the  introduction  of  the  words  "  amongst  other  things"  have  removed  Ae 
(iifGculty ;  the  necessity  of  averring  performance  would  still  have  remained, 
Ughtred^s  case,  7  Co.  hep.  9  b.  An  action  for  not  going  before  the  South 
Australian  commissioners  for  their  approval  would  have  been  an  action  of  a 
totally  different  form  from  the  present.  There  was  no  contract  to  go  until 
the  approval  of  the  commissioners  had  been  obtained. 

Tlndal,  C.  J.  The  plaintiffs  have  declared  upon  a  contract,  that  in  con- 
sideration the  plaintiff  would  take  out  the  defendant  as  surgeon  for  a  TOp^ 
from  London  to  South  Australia  in  a  certain  ship  on  certam  terms,  the  defend- 
ant accepted  the  appointment  and  promised  the  plaintiffs  to  sail  in  the  same 
as  such  surgeon  on  tiie  said  voyage,  but  that  the  defendant  wholly  refused  so 
to  do.  The  defendant  has  pleaded  non  assumpsit ;  and  that  he  did  not 
accept  the  appointment,  togetiier  with  other  pleas  upon  which  no  point  was 
raised.  Two  objections  are  raised  to  the  plaintifis'  right  to  retain  the  verdict 
which  has  been  found  for  them :  first,  it  is  said  that  there  was  no  contract, 
and  all  that  passed  between  the  parties  proceeded  no  further  than  a  negotia- 
tion for  a  contract,  and  that,  therefore,  the  defendant  was  entitled  to  a  non- 
suit upon  the  first  issue.  The  second  objection  *was,  that  between  r^ggy 
the  contract  declared  on  and  the  contract  given  in  evidence  there  ^ 
was  a  variance,  and  of  such  a  nature  as  not  to  be  amendable  under  3  &  ^ 
W.  4,  c.  42,  s  23. 

(a)  SeeWymu  ▼.  Wymte,  ante^  p.  a 
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As  to  the  first  objection,  it  is  to  be  observed  that  this  is  not  a  contract 
drawn  up  in  express  terms,  but  one  which  is  to  be  collected  from  a  corre-. 
spoodeoce,  the  tenns  of  which  are  to  be  considered  in  connection  with  the 
situation  of  the  parties  at  the  time  at  which  the  different  letters  were  written. 
The  case  for  the  plaintifis  as  well  as  that  for  the  defendant  was  put  upon 
that  ground.     It  was  a  question  for  the  jury  whether  the  parties  had  finally 
agreed  or  not ;  and  I  think  they  came  to  a  correct  conclusion.     The  plain- 
tiffs' letter  of  the  16th  of  August  proposes  terms  which  vary  a  little  from 
those  contained  in  the  defendant's  letter  of  the  15th,  and  it  requests  the  de- 
fendant, if  he  decides  upon  accepting  the  appointment,  to  remit  the  plain- 
tiffs one-third  of  the  passage-money.     In  answer  to  which  the  defendant 
writes  on  the  21st,  "  I  beg  to  say  that  I  will  accept  the  appointment  of  sur- 
geon to  your  vessel  on  the  terms  you  propose,  viz.  fifty  guineas,  &c.,  if  I 
^ould  not  have  a  friend  to  accompany  me,  when  of  course  it  would  be  160 
guineas  for  both,  &c.     I  should  have  answered  your  letter  before,  but  a 
friend  of  mine  was  going  to  London,  and  proposed  calling  on  you,  but  was 
prevented.     I  expect  to  be  in  London  Saturday  or  Monday,  when  I  will 
call  on  you  and  mak.^  final  arrangemenUy    It  is  insisted  that  as  the  de- 
fendant did  not  remit  the  one-third  of  the  amount  of  the  passage-money, 
there  was  a  non-compliance  with  a  condition  precedent  to  the  completion  of 
the  contract.     This  does  not  appear  to  me  to  be  a  sound  argument.     Sup- 
posing the  plaintifls  might  have  insisted  upon  the  remittance  as  a  condition 
precedent,  it  does  not  follow  that  they  might  not  waive  the  performance  of 
^5881    ^^^  condition ;  and  from  the  ^unconditional  language  in  which  the 
*   defendant  accepted  the  appointment,  it  is  evident  that  he  contem- 
plated that  the  plaintifis  might  not  insist  upon  an  immediate  remittance. 
Then  it  is  said  that  there  could  have  been  no  complete  contract,  because 
the  letter  of  the  21st  of  August  speaks  of  the  final  arrangefinenis  as  yet  to  be 
made.     It  appears  to  me  that  that  part  of  the  letter  refers  only  to  the  minor 
arrangements  connected  with  such  a  voyage,  (a)    I  cannot  think  that  the 
defendant  was  dealing  very  fairly  with  the  plaintiffs  in  saying  that  he  con- 
cluded that  they  had  made  other  arrangements.     Vide  ant^,  5^1. 

The  next  question  is,  whether  the  contract  was  misdescribed,  and  if  so, 
whether  any  of  the  variances  insisted  on  were  of  such  a  nature  as  not  to  be 
amendable  under  the  statute.  First,  it  is  said  that  the  declaration  should 
have  stated,  as  part  of  the  contract,  that  the  Orissa  was  a  ship  that  was  A.  1. 
It  appears  to  me  that  this  was  mere  matter  of  representation,  not  amounting 
to  a  warranty :  and  that  the  only  effect  of  such  representation  was  to  give 
^  action  to  the  defendant  for  any  damages  which  he  might  sustain  in  conse- 
quence of  such  representation  turning  out  to  be  false,  provided  it  could  be 
shown  to  have  been  fiiiudulendy  made.  (Vide  antfe,  475,  n.  a,  507.)  I  do  not 
tiiink  that  it  can  be  inferred  from  the  correspondence  that  the  parties  con- 
templated a  warranty. 

I  am  also  of  opinion  that  the  statement  with  respect  to  the  forty  emigrant 
labourers  (anti,  579)  was  mere  matter  of  representation,  and  did  not  amount 
to  a  warranty. 

Then  it  is  said  that  the  contract  should  have  been  declared  upon  as  being 
subject  to  the  condition  of  approval  on  the  part  of  the  South  Australian 
*5891  *co°*^ssioners,  (anti,  579.)    That  approval,  however,  was  to  be 
•*  obtained  subsequently  to  the  contract,  and  before  the  defendant  en- 
tered upon  the  duties  of  his  appointment.     The.  appointment  would,  there- 

.(«)  Besides  which,  it  was  to  be  finally  arranged  whether  the  defendant  wcs  to  go  out 
vith  a  companion  or  alone. 

8  S 
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fore,  be  defeasible  by  the  non-performance  of  the  condition  subsequent.  It 
is  not  necessaiy  for  the  party  who  pleads  a  conveyance  or  a  contract  to  set 
out  a  condition  which  goes  in  defeasance  of  such  conveyance  or  contract 
If  such  condition  exist,  it  should  be  stated  by  the  other  side,  with  an  a?er- 
ment  of  the  non-performance  of  the  condition ;  agreeably  to  the  known  dis- 
tinction between  conditions  precedent  and  conditions  subsequent,  (a) 

I  am  of  opinion  that  there  was  no  necessity  for  any  amendment  of  the  de- 
claration ;  and  that  the  verdict  ought  not  to  be  disturbed. 

BosAXQUET,  J.  This  is  an  action  upon  a  contract  to  be  collected  fiom 
letters  which  have  passed  between  the  plaintiffs  and  the  defendant.  I  think 
the  jury  have  rightly  found  that  these  letters  amount,  not  to  a  mere  negotia- 
tion, but  to  a  contract. 

Then  it  is  said  that,  supposing  a  contract  to  have  been  made,  there  were 
several  circumstances  mentioned  in  the  course  of  the  negotiation  which 
formed  part  of  the  contract,  and  ought  to  have  been  stated  in  the  declaration. 
Some  of  these  circumstances  do  not  go  to  the  whole  consideration  of  the  de- 
fendant's promise,  and  therefore  cannot  form  conditions  precedent.  Suppose 
the  vessel  had  turned  out  to  be  489  tons  burden  instead  of  490,  the  inac- 
curacy of  the  statement  might,  under  certain  circumstances,  have  given  the 
defenaant  a  cause  of  action,  if  he  had  sustained  any  damage  in  consequence 
of  the  mis-statement,  but  would  not  justify  a  refusal  to  go  out  as  surgeon  to 
the  vessel. 

•I  think  the  term  "  emigrant  labourers"  applies  to  men  only ;  and, 


if  so,  less  than  forty  men  were  taken  out.     But,  supposing  forty-one 
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men  had  been  taken  out;  I  think  that  no  objection  could  be  raised  to  the 
declaration  on  that  ground,  because  I  am  of  opinion  that  the  number  of 
labourers  was  merely  matter  of  representation.    SupriL,  588. 

Then  it  is  said  that  the  contract  was  not  absolute,  as  stated  in  the  declara- 
tion, the  appointment  being  defeasible  by  the  non-approval  of  the  South 
Australian  commissioners ;  but  the  contract  was  first  to  be  made,  and  it  was 
made,  between  the  parties :  the  approval  of  the  commissioners  was  to  be 
obtained  afterwards.  If  such  approval  was  a  condition  at  all,  it  was  a  con- 
dition subsequent ;  and  as  a  condition  subsequent,  it  would  not  be  necessaiy 
to  set  it  out  in  the  declaration. 

I  am  therefore  of  opinion  that  a  contract  was  proved,  and  that  that  con- 
tract was  truly  stated  in  the  declaration. 

Maule,  J.  The  defendant  appears  to  have  made  a  hard  bargain  with 
persons  better  acquainted  than  himself  with  the  terms  on  which  such  services 
were  to  be  obtained.  It  is  clear  that  they  could  not  get  another  suigeon 
upon  the  same  terms  (6)  as  they  had  made  with  the  defendant  That  could 
be  no  defence  at  the  trial ;  and  his  counsel  set  up  several  defences  which  he 
would  never  have  thought  of 

The  first  question  is,  whether  there  was  evidence  to  go  to  the  jury  of  an 
actual  contract.  The  plaintifis'  case  was  not  a  case  of  a  written  contract  to 
be  construed  by  the  court.  It  was  one  in  which  it  was  the  business  of  the 
jury  to  infer,  from  all  the  circumstances  *of  the  transaction,  whether  r»egj 
^hcre  was  a  contract,  and  what  that  contract  was.  The  defendant's  *• 
letter  of  the  21st  of  August  was  as  conclusive  an  acceptance  as  can  well  be 
conceived.     A  contract  having  been  proposed  by  the  plaintifls  and  accepted 

(a)  See  Wynne  y.  Wynne,  ante,  p.  8. 

(6)  It  was  stated  at  the  trial  that  the  defendant  was  arrested  at  Gravesend,  on  botn! 
the  Rajasthan,  in  which  he  was  engaged  as  surgeon,  on  the  same  terms  as  the  plaintifi 
paid  to  Greenwood. 
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Dy  the  defendant,  nothing  more  was  required.  It  was  for  the  jury  to  say 
inrhether  the  words  "  final  arrangements,'^  meant  the  concluding  of  a  contract 
or  referred  to  minor  arrangements,  (vide  ant^,  588,)  such  as  the  defendant 
choosing  his  berth  on  the  starboard  or  larboard  side  of  the  ship. 

It  was  for  the  jury  to  say  whether  the  statement  that  the  Onssa  was  A.  1 
ibrmed  part  of  the  contract.  If  I  had  been  on  the  jury,  I  should  have  said 
that  it  <Ud  not.  If  the  plaintiffs  had  deceived  the  defendant  with  respect  to 
the  class  to  which  the  ship  belonged,  or  as  to  the  amount  of  her  tonnage, 
and  the  defendant  had  sustained  damage  in  consequence  of  such  false  ae-: 
scription,  an  action  would  have  lain  against  them ;  but  I  think  the  represen- 
tation was  not  a  warranty,  and  therefore  formed  no  part  of  the  contract. 

With  respect  to  the  number  of  emigrant  labourers,  I  think  it  was  a  ques- 
tion for  the  Jury,  whether  that  statement  was  intended  as  a  warranty.  If  it 
was  a  question  for  our  determination,  I  should  have  no  doubt  that  it  amount- 
ed to  nothing  more  than  a  representation.  Whether  the  term  '^  emigrant 
labourers"  excluded  women  and  children,  was  also  a  question  for  the  jury ; 
and  it  is  one  which  admits  of  little  doubt.  But  even  if  the  whole  sixty-three 
were  to  be  considered  as  labourers,  it  would  make  no  difference,  so  far  as 
this  action  is  concerned,  supposing  the  statement  to  be  merely  matter  of  re- 
presentation. 

With  regard  to  the  engagement  to  supply  drugs,  if  the  plaintiffs  had 
*5921  ^°^^^  ^^  supply  them,  the  defendant  *wouid  have  had  a  good  de- 
-l  fence  to  an  action  for  not  administering  them. 
The  plaintiffs  told  the  defendant  that  his  appointment  would  be  subject  to 
the  approval  of  the  South  Australian  commissioners :  and  being  so  informed, 
he  entered  into  the  contract.  In  case  such  approval  had  been  withheld,  that 
&ct  might  have  been  an  answer  to  an  action  by  the  plaintiffs  against  the  de- 
fiendants  for  not  proceeding  on  the  voyage ;  and  it  certainly  would  have  been 
an  answer  to  an  action  by  him  against  them,  for  not  allowing  him  to  go  out 
with  the  vessel,  (a) 

I  am  of  opinion  that  a  contract  was  proved,  and  that  the  contract  so 
proved  was  complete  and  final. 

Rule  discharged. 

(a)  As  to  the  difference  between  conditions  precedent  and  conditions  subsequent,  see 
Wynm  y.  WyntUf  anto,  p.  8;  The  Fukmongera'  Company  y.  Stamit^  post,  T.  T.  1842.  And 
as  to  the  analogous  distinction  in  the  law  of  France  between  condUiotu  nuperuivea  and 
amdUiofu  ruolutoirea,  see  Pothier,  Trait^  det  ObUgationi,  No.  302,  and  No.  224,  dec.;  Code 
Ciml,  No.  1181,  2;  No.  1183,  4. 

♦593]     *IN  THE  EXCHEQUER  CHAMBER. 

(Error  firom  the  C.  P.) 

YOUNG  V.  TURING,  Bart.,  and  Others. 

Mhitch  ship,  yalued  in  the  policy  at  8000/.,  was  insured  on  a  yoyage  from  Rotterdam  to 
Java  and  Sumatra,  and  back  again  to  a  port  of  discharge  in  Holland. 

AAer  commencing  her  voyage,  she  was  stranded  on  the  Goodwin  Sands  and  plundered. 
She  was  ultimately  removed  to  London,  and  notice  of  abandonment  was  given  to  the 
underwriters.  It  was  proved  that,  at  the  time  she  was  cast  away,  she  was  worth  6833/., 
that  her  yalue  as  she  lay  was  700/.,  and  that  the  salvage  was  AWL  It  also  appeared 
in  evidence,  that  the  expense  of  repairing  the  ship  in  England  would  have  been  46I6/4 
that  if  she  had  been  entitled  to  an  English  register  she  would  have  been  worth,  when 
repaired,  from  4600/.  to  4700/.;  and  that,  if  she  had  been  a  British  ship,  it  would  have 
heen  prudent  for  a  British  owner  to  repair  her.  It  was  proved  by  Dutch  witnesses 
that  the  expense  of  repairing  her  in  Holland  would  have  been  far  greater,  and  that  her 
value,  when  repaired  in  Holland,  would  not  have  exceeded  2916/.;  and  that  the  trading 
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companies  in  Holland  will  not  employ  a  vessel  that  has  been  stranded  in  the  manner 
in  which  this  vessel  was  stranded,  however  perfectly  she  might  have  been  repairnl, 
and  that  this  circumstance  would  have  affected  her  valne  in  Holland. 

The  jndge  told  the  jury  that,  in  considering  whether  this  was  the  case  of  a  partial  or  a 
total  loss,  they  ought  not  to  take  into  account  the  value  stated  in  the  policy,  and  th«^ 
in  considering  the  same  question,  they  ought  to  look  at  all  the  circumstances  attending 
the  ship,  and  to  judge  whether,  under  all  those  circumstances,  a  prudent  owner,  if  qd- 
insured,  would  have  declined  to  repair  the  ship ;  and  that,  if  so,  they  nught  find  it  i 
case  of  total  loss. 

Btld,  that  this  direction  was  right. 

Assumpsit,  by  the  defendants  in  error  against  the  plaintifT  in  error,  on  a 
policy  of  insurance  on  the  ship  Eliza,  valued  at  8OOOI.,  ^^  at  and  from  Rot- 
terdam to  port  or  ports,  place  or  places  in  Java  ~  Sumatra,  backwards 
and  forwards,  and  forwards  and  backwards,  in  any  rotation,  while  there,  and 
thence  to  a  port  of  discharge  in  Holland."  The  declaration,  after  setting 
out  the  policy,  averred  that,  on  the  3d  February,  1836,  the  said  ship  de- 
parted and  set  sail  from  Rotterdam,  on  the  voyage  in  the  said  policy  men- 
tioned, and  that  whilst  she  was  proceeding  on  her  said  voyage,  to  wit,  on 
the  5th  February  in  the  year  aforesaid,  she  was  thrown,  *cast,  and  rma^ 
wrecked  upon  certain  sands,  and  thereby  was  broken  and  bulged ;  ^ 
and  that  after  the  said  ship  was  so  wrecked  and  lost,  and  whilst  the  said  ship 
was  lying  on  the  said  sands  as  aforesaid,  certain  thieves,  and  persons  to  the 
plaintiiTs  unknown,  unlawfully  and  feloniously  did  steal,  &c.,  divers  parts 
of,  and  divers  materials  belonging  to  the  said  ship,  and  did  then  wrongfally 
and  unlawfully  cut,  break,  damage,  and  spoil  the  said  ship,  and  the  masts, 
&c.,  thereof,  whereby  the  said  ship  became  and  was  whoUy  lost  to  the 
plaintiffs,  &c. 

The  defendant  below  brought  into  court  221.  lis,  6d»y  denying  that  the 
plaintiffs  below  had  sustained  damages  to  a  greater  amount ;  upon  which 
plea  the  plaintiffs  below  took  issue. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  Hilaiy 
term,  1836,  it  appeared  that  the  plaintiffs  below  resided,  and  carried  00 
business,  in  Holland,  as  merchants  and  ship-owners,  under  the  firm  of  Turing 
and  Tavenraat ;  that  the  Eliza  was  a  Dutch  ship,  and  was  their  property; 
that  the  defendant  below  resided  at  Gla^w,  and  carried  on  business  as  a 
merchant  and  imderwriter  there ;  that  the  fact  of  the  Eliza  beins  a  Dutch 
ship  was  known  to  the  defendant  below  before  he  signed  the  poucy ;  that 
the  Eliza  sailed  from  Rotterdam  on  her  voyage  to  Batavia,  in  ttie  island  of 
Java,  (the  voyage  in  the  policy  mentioned,)  on  the  3d  Februa^,  1836,  and 
early  in  the  morning  of  the  5th  February  she  struck  upon  me  Goodwin 
Sands,  and  remained  there  imtil  about  three  o'clock  in  the  aftanoon  of  the 
6th  February,  when  she  was  deserted  by  the  crew  for  the  salvation  of  their 
lives ;  that  the  vessel,  whilst  lying  aground  on  the  Goodwin  Sands,  was 
plundered  of  the  greater  part  of  her  stores  and  rigging,  and  her  masts  cut 
away  by  certain  persons  unknown ;  that  she  was  got  off,  having  suffered 
considerable  damage  in  addition  to  the  loss  of  her  masts,  and  was  towed  into 
*Ramsgate  harbour,  and  notice  of  abandonment  given  to  the  under-  r«g^ 
%vriters,  (which  was  not  accepted ;)  that  she  was  in  the  month  of  May  ^ 
towed  by  a  steamboat  round  to  London,  for  the  purpose  of  being  surrcyed 
in  a  dry  dock  there,  to  ascertain  the  extent  of  the  injury  she  had  suffered,  in 
about  eighteen  hours,  without  any  thing  being  nec«ssaiy  to  be  done  to  her 
except  a  temporary  rudder ;  and  that  after  the  arrival  of  me  ship  in  London, 
she  was  put  mto  a  dry  dock  and  surveyed  by  the  surveyors  of  both  parties, 
and  was  afterwards  put  into  the  Coormiercial  Docks ;  where  she  lay  aiSoat  at 
the  time  of  the  trial. 


595]  2  Manning  &  Granger.  761 

It  was  further  proved,  that  at  the  time  of  her  striking  upon  the  Gdodwin 
Sands,  the  ship  with  all  her  stores  and  outfit  for  the  voyage  was  worth  about 
5833i.  sterling ;  that  though  she  sustained  considerable  damage  whilst  upon 
the  Goodwin  Sands,  she  never  ceased  to  exist,  in  specie,  as  a  ship,  and  that 
she  might  have  been  repaired  in  England  in  six  weeks  as  completely  as 
aforesaid,  for  a  less  sum  than  her  value  at  the  time  of  her  first  sailing  upon 
her  voyage;  and  when  she  was  upon  the  Goodwin  Sands,  that  the  expense 
of  salvage  of  the  ship  amounted  to  420j. ;  and  that  the  ship,  as  she  lay,  to 
%11  either  in  London  or  Holland  for  the  purpose  of  being  broken  up,  was 
worth  about  700/. 

Two  English  witi^esses,  called  on  the  part  of  the  plaintiffs  below,  swore 
that  the  expense  of  repairing  and  refitting  the  ship  in  England,  would  have 
been  4615/. ;  and  if  she  had  been  an  English  ship,  and  entitled  to  a  British 
register,  (which  she  was  not,)  when  so  repaired  and  refitted,  she  would  have 
been  worth  from  4500/.  to  4700/.  They  also  gave  it  as  their  opinion,  that 
any  prudent  owner,  uninsured,  would  have  repaired  her  if  she  had  been  a 
Bntish  ship ;  and  that,  when  repaired,  the  ship  would  have  been  quite  as 
*5961  S^^'  ^  ^^  respects,  as  before  *the  accident,  and  quite  as  fit  to  pro* 
^  secute  her  voyage  to  Batavia. 
Several  Dutch  witnesses  then  swore  that  the  expense  of  repairiug  the  ship 
in  Holland  would  be  from  4580/.  to  6000/. ;  and  that  the  ship,  when  so  re- 
paired and  refitted,  would  be  worth  in  Holland  between  2080/.  and  2915/. 
And  these  Dutch  witnesses  also  gave  it  as  their  opinion  that,  in  the  state  in 
which  the  ship  was,  she  could  not  have  been  repaired  so  as  to  have  been 
made  as  good  for  the  purposes  of  navigation  as  before  the  accident. 

The  defendant  below  called  some  English  witnesses,  who  stated  that  the 
expense  of  repairing  and  refitting  the  ship  in  England  would  be  about  3530/., 
and  when  repaired,  the  ship,  if  she  bald  been  a  ship  entitled  to  a  British 
register,  would  be  worth  5500/. ;  and  the  same  witnesses  also  swore,  that  had 
she  been  a  British  vessel,  it  would  have  been  a  prudent  and  proper  course 
for  the  OMrners  to  have  repaired  her;  and  that  her  value,  when  repaired, 
would  have  exceeded  the  cost  of  the  repair. 

It  was  also  proved  that,  ailer  having  been  stranded,  she  could  not  have 
been  sold  in  Holland  for  as  much  as  the  cost  of  her  repair,  whether  she  was 
repaired  there  or  in  England,  although  the  cost  of  completely  repairmg  and 
restoring  her  in  the  best  possible  manner  would  be  less  than  her  value  at  the 
time  of  the  accident  and  of  the  commencement  of  the  voyage. 

It  was  likevtti$e  proved,  that  a  ship  that  had  been  stranded  in  the  manner 
the  Eliza  had  been,  loses  her  character  in  Holland,  and  is  reduced  from  the 
first  to  a  lower  class,  though  she  may  have  been  repaired  as  completely  as 
possible ;  that  it  is  there  considered  that  a  ship  that  has  been  thus  stranded 
cannot,  on  account  of  the  general  straining  she  must  have  received,  be  re- 
*5d71  P^^  ^  as  to  be  as  good  as  before  the  stranding ;  *and  diat  the 
^  Dutch  trading  companies  would  not  employ  a  ship  after  she  had  been 
stranded. 

It  was  further  proved,  that  the  cost  of  repairing  the  Eliza  in  EngianQ 
would  be  less  than  that  of  repairing  her  in  Holland,  and  less  than  her  value 
at  the  time  of  the  commencement  of  the  voyage  and  of  the  stranding ;  but 
that  she  could  not  be  sold  in  England,  bein^  a  Dutch  ship,  for  as  much  as 
tbe  t'ost  of  the  repairs ;  but  that  she  would  have  sold  in  England  for  as 
Ur^e  a  sum  after  the  repairs  had  been  done,  as  she  would  have  fetched  in 
England  if  she  had  come  straight  from  Holland  to  England,  and  had  been 
put  up  for  sale  and  sold,  and  no  accident  whatever  had  happened, 
vou  XL,  96  8  s  2 
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For  the  defendant  below  it  was  insisted,  that  the  above  evidence  onlj 
entitled  the  plaintifis  below  to  recover  against  him  for  a  partial,  and  not  for 
a  total  loss. 

His  lordship  told  the  juiy,  that  in  considering  whether  the  loss  was  a 
total  or  a  partial  loss,  they  were  not  to  take  into  their  consideration  the 
circumstance  of  the  ship  being  valued  at  80001.  in  the  policy. 

Whereupon  it  was  insisted,  that  the  circumstance  of  the  ship  being  valued 
at  8000/.  was  a  material  circumstance  for  the  jury  to  take  into  their  con- 
sideration upon  the  question,  whether  the  loss  was  total  or  partial ;  and  that 
if  the  ship,  aAer  the  stranding,  remained  in  specie  as  a  ship,  and  could  be 
repaired  so  as  to  be  as  good  as  she  was  before  the  accident  for  the  puqK)se 
of  navigation,  and  of  the  voyage  in  which  she  was  engaged,  for  a  sum  less 
than  the  value  of  the  ship  at  the  commencement  of  the  voyage,  the  loss 
was  partial  and  not  total. 

His  lordship  further  told  the  jury,  that  they  were  to  take  into  their  con- 
sideration the  cost  of  the  repairs,  on  the  one  hand,  and,  on  the  other,  what 
would  be  the  intrinsic  value  of  the  ship  to  the  owner  under  aU  the  *cir*  r^^gg 
cumstances  attending  her  after  she  was  repaired ;  and  that  they  were  ^ 
to  say  whether  the  owner  of  this  ship,  being  a  man  of  prudence  and  discre- 
tion, and  uninsured,  would,  under  all  the  existing  circumstances,  have 
repaired  his  ship  or  not ;  that  if  a  prudent  and  discreet  owner,  being  unitt- 
sured,  would  have  repaired  the  ship,  the  plaintiiST  below  ought  to  have  done 
so,  and  the  loss  in  that  case  was  only  a  partial  loss ;  and  if  such  person 
would  not  have  repaired  his  ship,  the  loss  was  a  total  loss. 

Whereupon  the  counsel  for  the  defendant  below  excepted  to  this  opmion, 
and  insisted  that  the  circumstances  of  the  plaintiff  below  having  been 
domiciled  in  Holland,  and  of  the  ship  being  a  Dutch  ship,  were  not  material 
for  determining  whether  the  loss  was  total  or  partial ;  and  that  the  juiy 
ought  not  to  consider  what  would  be  the  value  of  the  ship  to  such  owner. 

The  Lord  Chief  Justice,  however,  directed  the  jury  that  they  were  to  take 
those  circumstances  into  their  consideration  together  with  the  other  6cts 
proved  in  the  case,  and  so  lefl  the  case  to  the  jury.  The  jury  having 
returned  a  verdict  for  the  plaintiffs  below,  the  defendant  below  brought  a 
writ  of  error. 

The  errors  assigned  were :  that  the  chief  justice  told  the  jury,  that  in 
considering  whether  the  loss  was  a  total  or  a  partial  one,  they  were  not  to 
take  into  their  consideration  the  circumstance  of  the  ship  being  valued  at 
80001.  in  the  policy,  although  she  might  have  been  repaired  «in  six  weeks, 
so  as  to  be  quite  as  good  in  all  respects  as  before  the  accident,  and  quite  as 
6^  to  prosecute  the  voyage  for  which  she  was  insured,  for  a  sum  considerably 
less  than  8000/.;  and  that  they  were  to  take  into  their  consideration  the  cost 
of  the  repairs  on  the  one  hand,  and,  on  the  other,  what  would  be  the  intrinsic 
value  of  the  ship  to  the  owner  under  all  the  circumstances  attending  her 
after  she  was  repaired ;  *and  that  they  were  to  say  whether  the  owner  rt^^ 
of  the  ship,  being  a  man  of  prudence  and  discretion,  and  uninsured,  '- 
would,  under  all  the  existing  circumstances,  have  repaired  his  ship  or  not; 
that  if  a  prudent  and  discreet  owner,  being  uninsured,  would  have  repaired 
the  ship,  the  plaintiffs  below  ought  to  have  done  so,  and  the  loss  in  that 
case  was  only  a  partial  loss ;  but  if  such  person  would  not  have  repaired  his 
ship,  the  loss  was  a  total  loss ;  and  that,  m  estimating  the  value  of  the  ship, 
and  whether  the  loss  was  total  or  partial,  the  jury  were  to  take  into  that 
consideration  the  circumstances  of  the  plaintiffs  below  having  been  domi- 
ciled in  Holland,  and  the  ship  being  a  Dutch  ship,  together  with  all  the 
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other  facts  proved  as  aforesaid ;  and  that  the  jury  ought  to  consider  what 
would  have  been  the  value  of  the  ship  to  such  owner:  whereas,  the  circum- 
stances of  the  ship  being  a  Dutch  ship,  and  the  owners  domciled  in  Holland 
— and  that  in  Holland  a  vessel,  if  stranded,  was  considered  incapable  of 
repair,  so  as  to  make  her  as  good  as  before  the  stranding,  though  in  fact  she 
mieht  be  repaired  so  as  to  make  her  quite  as  good  as  before  the  stranding ; 
and  that,  in  Holland,  a  ship,  if  stranded,  though  afterwards  repaired  so  as  to 
make  her  quite  as  good  for  all  purposes  of  navi^tion,  and  of  the  voyage 
she  was  to  perform,  as  she  was  before  and  at  the  time  of  the  stranding,  lost 
her  character  as  a  ship,  and  was  reduced  to  a  lower  class,-— ought  not  to 
have  been  taken  into  consideration  by  the  jury  in  forming  their  opinion  of 
the  intrinsic  value  of  the  ship,  and  whether  she  was  or  was  not  worth 
repairing,  nor  whether  the  loss  was  total  or  partial. 

The  case  was  argued  by  Wighhnan  for  the  plaintLST  in  error,  and  by 
W.  H.  Watson  for  the  defendants  in  error. 

*6001  *Lord  Abingek,  C.  B.,  now  delivered  the  judgment  of  the  court. 
^  This  was  an  action  on  a  poUcy  of  insurance  at  and  from  Rotter- 
dam to  Java  and  Sumatra,  and  back  again  to  a  port  in  Holland,  upon  the 
ship  Eliza,  valued  at  8,000/.  In  the  course  of  her  voyage  she  was  stranded 
on  the  Goodwin  Sands,  and  plundered.  She  was  afterwards  removed,  and 
brought  first  to  Ramsgate  and  then  to  London.  The  underwriters  had 
notice  of  abandonment.  It  appears  by  the  evidence  set  forth  in  the  bill  of 
exceptions,  that,  just  before  the  time  when  the  ship  was  cast  away,  she  was 
wordi  5,833/.  sterling;  that  her  value  as  she  lay  was  700/.;  and  that  the 
salvage  was  420/.  Two  English  witnesses  deposed  that  the  expenses  of 
repairing  the  ship  in  England  would  be  4,615/.;  and  that  if  she  had  been 
entitled  to  British  register,  she  would  have  been  worth,  when  repaired,  from 
4,500/.  to  4,700/.;  and  that  if  she  had  been  a  British  ship,  it  would  have 
been  prudent  for  a  British  owner  to  repair  her. 

Several  Dutch  witnesses  stated  that  the  expense  of  repairing  her  in  Holland 
would  have  been  far  greater ;  and  that  her  value  when  repaired  in  Holland 
would,  at  the  outside,  have  been  2,915/.  The  defendants'  witnesses  do  not 
materially  vary  this  evidence ;  but  witnesses  were  called  to  show,  that  the 
trading  companies  in  Holland  will  not  employ  a  vessel  that  has  been  stranded 
in  the  manner  in  which  this  ship  was  stranded,  however  perfecdy  she  might 
have  been  repaired,  and  that  this  circumstance  affects  her  value  m  Holland. 
The  chief  justice,  in  summing  up,  told  the  jury  that  in  considering 
whether  this  was  the  case  of  a  partial  or  a  total  loss,  they  ought  not  to  take 
into  account  the  value  in  the  policy.  He  also  told  them  that  in  considering 
the  same  question  they  ought  to  look  at  all  the  circumstances  attending  the 
ship,  and  to  judge  whether,  under  all  those  circumstances,  a  prudent  owner, 
*60n  ^  *uninsured,  would  have  declined  to  repair  the  ship ;  and,  if  so, 
^  they  might  find  it  a  case  of  total  loss. 
To  this  charge  of  the  chief  justice  two  objections  were  taken,  and  are 
made  the  subject  of  this  bill  of  exceptions.  The  first  is,  that  he  ought  to 
have  told  the  jury  that,  in  determming  whether  the  loss  was  total,  they 
ou^ht  to  take  into  their  consideration  the  estimated  value  of  the  ship  in  the 
pohcy. 

I  am  not  aware  of  any  case  or  principle  in  the  law  of  insurance  which 
makes  the  estimated  value  in  the  policy  a  circumstance  on  which  the  ques- 
tion of  total  or  partial  loss  ought  to  turn.  The  agreed  value  in  the  policy 
of  the  subject  insured  is  intended  to  save  the  expense  and  doubt  that  may 
Attend  the  investigation  of  value,  as  affecting  the  quantum  of  compensation 


764  Young  i;.  Turing.  H.  V.  1841.       '  {m 

only.  It  may  operate,  according  to  events,  to  the  advantage  or  ;letnineDt 
of  either  party ;  and,  where  no  fraud  exists,  both  are  bound  by  it.  We  are 
of  opinion  that  there  is  no  ground  for  the  first  exception. 

The  second  exception  isi,  that  the  chief  justice  ought  not  to  have  directed 
the  jury  to  take  into  their  consideration  aU  the  circumstances  that  affected 
the  ship  ;  and  that  he  ought  to  have  instructed  them  to  lay  entirely  out  of 
their  consideration  the  national  character  of  the  ship,  and  die  consequences 
resulting  therefrom. 

We  cannot  agree  to  the  propriety  of  this  exception.     The  chief  justice 
has  laid  down  the  usual  and  recognised  rule,  that  the  jury  ought  to  consider, 
whether,  under  all  the  circumstances  attending  the  ship,  a  prudent  owner, 
if  uninsured,  would  have  repaired  the  vessel.     Now,  to  the  value  of  the  re- 
pairs must  be  added  her  value  as  she  lay  in  the  dock ;  that  is,  to  46152. 
must  be  added  700/.,  making  5315/.  as  the  cost     Upon  which  the  Dutch 
witnesses  say  her  value  in  Holland  would,  on  the  outside,  not  have  ex- 
ceeded 2915/.     The  Enghsh  witnesses  make  the  amount  of  die  repairs  less; 
and  they  *say,  had  she  been  a  British  ship,  with  a  British  regi^er,   r^gQo 
she  would  have  been  worth  more  than  the  repairs ;  and  that,  in  that   ^ 
case,  it  would  have  been  the  interest  of  British  owners  to  have  repaired  her, 
implying  that,  not  having  a  British  register,  her  value  would  not  equalled  the 
repairs,  and  that  it  would  not  have  been  prudent  in  the  plaintins  to  have 
repaired  her.     Now  the  effect  of  this  evidence  is,  that  the  ^ip,  when  re- 
paired, would  not  have  been  worth  the  value  of  her  repairs  either  in  Eng- 
land or  in  Holland.     It  does  not  appear  that  she  would  have  been  worth 
more  anywhere  else.     Is  it,  then,  to  be  contended  that  the  juiy  are  not  to 
attend  to  the  circumstances  of  the  value  of  the  ship  when  repaired  ?    Has  it 
ever  been  doubted  that  the  value  of  a  ship,  when  repaired,  is  an  important 
criterion  to  determine  whether  she  ought  to  be  repaired  or  not,  afler  being 
damaged  ?  or  that,  if  the  amount  of  repairs  greatly  exceed  the  value  they 
will  confer  on  the  ship,  the  assured  may  abandon  and  claim  a  total  loss? 
But  it  is  said  that  the  jury  have  no  right  to  look  at  the  circumstances  that 
she  was  a  Dutch  ship,  and  that,  by  the  usa^  that  prevail  in  Holland,  her 
value,  when  fully  repaired,  would  nevertheless,  in  consequence  of  her  dis- 
aster, be  less  than  the  amount  of  her  repairs.     For  the  same  reason  it  might 
be  contended  that  the  jury  ought  to  lay  out  of  their  consideration  that  ^e 
was  not  a  British  ship,  and  that  therefore  her  value  in  En^and,  when  re- 
paired, would  be  less  than  the  cost  of  repairs,  not  being  entitled  to  a  regis- 
ter.    The  substantial  fact  is,  that  her  value,  when  repaired,  is  less  than  the 
cost.     The  reason  of  the  fact  is,  in  the  one  case,  the  want  of  a  British  regis- 
ter ;  in  the  pther,  the  usage  of  trade  in  Holland,  which  would  prevent  any- 
body from  ^ving  a  price  for  her  equal  to  the  repairs.     Both  these  dream- 
stances  existed,  and  affected  the  ship,  before  the  policy.    Surely,  if  the 
question  of  her  value  when  repaired  be  material,  *the  jury  may  look  r«gQ3 
at  the  reasons  which  are  alleged  to  impair  or  increase  the  value.     One  ^ 
witness  says  she  would  not  sell  in  London  for  one-half  of  the  cost  of  repair- 
ing her.    Another  says  she  would  not  sell  for  half  the  cost  in  Holland.    If 
this  evidence  be  admissible  at  all,  may  not  the  witnesses  go  on  to  all^  the 
reasons  of  their  opinion  in  both  cases  ?     Suppose  that,  in  giving  eviaence 
of  her  value,  the  witnesses  had  proved  that,  for  different  reasons,  peculiar 
severally  to  ^ach  maritime  state  in  Europe,  but  all  existing  at  the  time  of  the 
insurance,  the  ship,  when  repaired,  could  not  have  been  sold  at  aU,  or  could 
only  have  been  sold  for  a  price  next  to  nothing,  could  it  be  gravely  alleged 
that  the  jury  could  not  take  this  into  their  consideration — ^because  the  under 
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writers  know  nothing  of  the  laws  or  usages  of  the  other  maritime  nations 
besides  their  own?     That  proposition,  viz.,  that  the  underwriters  are  not 
presumed  to  know  the  usages  or  laws  of  foreign  states,  has,  indeed,  been 
urged  hy  the  counsel  for  the  plaintiff  in  error  beyond  what  is  consistent 
either  with  reason  or  practice.     The  underwriters  upon  a  foreigivship  or  a 
foreign  voyage  are  presumed  to  know  the  usages  and  the  laws  which  afiect 
that  ship  or  mat  voyage.     But  if  the  proposition  were  true  to  any  extent,  it 
'would  have  no  place  in  this  argument ;  for  the  question  is,  not  about  their 
knowledge  real  or  presumed,  but  about  a  fact,  which,  whether  they  knew  it 
or  not,  affects  the  value  of  the  ship.     If,  indeed  the  depreciated  value  of  the 
ship  had  arisen  from  any  circumstance  occurring  after  the  policy  was  effected, 
and  wholly  unconnected  with  the  perils  insured  against, — such  as  a  new 
law  or  regulation  affecting  trade  or  shipping, — the  case  would  have  pre- 
sented a  question  well  worthy  of  consideration,  upon  which,  however,  it  is 
unnecessary  to  offer  any  opinion.     Where  such  circumstances  occur,  it  may 
•6041    ^®  necessary  to  qualify  the  proposition, — that  if  a  prudent  *owner 
••    uninsured,  would  not  repair  the  vessel,  it  would  be  a  total  loss.  But, 
as  the  case  now  stands,  if  the  jurj'  are  to  lay  out  of  their  consideration  all 
the  previous  circumstances  that  may  eventually  affect  the  value  of  a  Dutch 
ship,  they  must,  by  the  same  rule,  disregard  all  the  circumstances  that  may 
affect  the  value  of  a  ship  of  any  nation.     By  what  criterion,  then,  are  they 
to  judge  of  the  value  of  any  ship?     Or  how  can  they  receive  any  evidence 
of  the  value  at  all,  if  they  may  not  sift  the  grounds  and  reasons  of  the  opi- 
nions of  witnesses  ?     The  argument,  pushed  to  its  full  extent,  presents  to 
them  nothing  but  a  ship  capable  of  being  repaired  and  put  into  as  good  a 
plight  to  swim  as  before,  but,  abstracted  from  all  the  circumstances  which 
are  connected  with  her,  and  which  affect  her  value ;  and,  consequendy, 
instead  of  considering  these  circumstances,  they  ought,  upon  a  question 
whether  a  prudent  owner  would  repair,  to  turn  their  attention  to  no  other 
circumstance  but  the  cost  of  repairs  and  the  original  value  of  the  ship  when 
insured.    Whereas,  in  Miles  v.  Fletcher,  1  Dou^.  231, 235,  (a)  Lord  Mans- 
HELD  says :  "If  she  had  been  repaired  at  New  York,  the  expense  might  have 
exceeded  what  she  would  have  sold  for  on  her  return  to  London."     This 
case,  and  all  the  others  which  follow  on  the  same  subject,  will  be  foimd  to 
refer  to  the  actual  price  of  the  ship  when  repaired,  and  not  to  her  original 
value. 

There  is  one  plain  way  of  considering  this  question  :  If  the  underwriters 
kad  accepted  the  abanaonment,  would  they  have  repaired  the  ship  them- 
selves, or  would  *they  not  have  taken  into  consideration  that  she  r^gng 
"^as  a  foreign  ship,  and  could  not  obtain  a  British  register;  and  that  ^ 
she  was  a  Dutch  ship,  and  could  not  be  advantageously  sold  in  Holland, 
because,  under  the  circumstances,  the  Dutch  trading  companies  would  not 
employ  her ;  and,  finally,  that  the  exclusive  laws  of  all  other  maritime  states 
would  affect  her  value  m  each  ?  And  if  they  necessarily  would  and  must 
have  considered  all  these  thin^, — ^which  would  have  led  them  to  sell  the 
ship  for  70W.  rather  than  repair  her, — the  assured  and  the  jury  are  equally 
entitled  to  take  them  into  their  consideration. 

Judgment  aflSrmed. 

(a)  Where  what  Lord  Mansfield  is  stated  to  have  said  is  this :— **  As  to  the  ship,  it  was 
^aialy  better  to  sell  her  than  bring  her  to  liondon.  There  was  no  crew  belonging  to 
ocr,  aod  she  had  no  cargo.  Even  if  all  the  cargo  had  been  left,  the  expense  of  repairs 
^"^  httvf.  erreeded  the  freight.  If  she  had  been  brought  home,  the  expense  of  bringifig  her 
^^\  have  been  more  than  what  she  would  have  sold  for  in  London." 
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The  London  Grand  Junction  Railway  act  (6  ds  7  W.  4,  c.  civ.  s.  145)  directs  that  die 
company  shall  cause  **  the  names  of  the  several  corporations,  and  the  names  and  addi- 
tions of  the  several  persons  who  shall  then  be  or  who  shall  from  time  to  time  ihen- 
aller,  become  entitled  to  shares  in  the  said  underuking,  with  the  number  of  shares 
they  are  respectively  entitled  to,  and  the  amount  of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  by  which  every  share  shall  be  distinguished,  to  be  fairly  lad 
distinctly  entered  in  a  book  to  be  kept  by  the  said  company,  and  aAer  such  entry  made, 
to  cause  their  common  seal  to  be  affixed  thereto."  By  sect.  147,  the  company  is  also 
required  to  keep  a  book  containing  **  a  true  account  of  the  places  of  abode  of  the  sere- 
ral  proprietors  of  the  said  undertaking."  By  sect  152,  in  any  action  to  be  brought  bj 
the  company  against  any  proprietor  for  the  time  being  of  any  share  in  the  said  under- 
taking, to  recover  money  due  in  respect  of  any  call,  it  is  enacted  that,  **  in  order  to 
prove  that  the  defendant  was  a  proprietor  of  such  share  in  the  said  undertaking  ss 
alleged,  the  production  of  the  book  in  which  the  said  company  is  by  this  act  direcud 
to  enter  and  keep  the  names  and  additions  of  the  several  proprietors  from  time  to  time 
of  shares  in  the  said  undertaking,  with  the  number  of  shares  they  are  respectively  en- 
titled toi,  and  of  the  places  of  abode  of  the  several  proprietors  of  the  said  undenakio|^ 
and  of  the  several  persons  and  corporations  who  shall  from  time  to  time  become  pro- 
prietors thereof,  or  be  entitled  to  shares  therein,  shall  be  prima  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of  the  number  and  amount  of  his  shares  therein.** 

Held,  that  the  book  referred  to  in  the  162d  section  was  the  book  which  the  company  were 
directed  to  keep  by  the  145th  section ;  and  .that  a  book  kept  by  them  which  was  imitudti 
to  be  kept  under  the  provisions  of  the  last-mentioned  clause,  containing  the  names 
and  additions  of  all  persons  whom  the  company  suppaud  to  be  the  persons  entitled  to 
shares,  together  with  the  numbers  of  those  shares,  though  not  in  all  cases  the  amount 
of  subscription  paid  thereon,  and  also  the  proper  number  by  which  each  share  was 
distinguished,  and  which  book  was  sealed  from  time  to  time  by  the  common  seal  of  the 
company,  was  a  sufficient  compliance  with  the  act,  so  as  to  render  the  book  admissi- 
ble in  evidence,  notwithstanding  the  book  contained  the  names  of  persons  not  entitled 
to  shares,  and  omitted  those  of  others  who  were,  and  although  there  were  some  entries 
to  which  no  seal  had  ever  been  affixed. 

Hkldy  also,  that  the  prima  fade  evidence  of  the  defendant  being  a  proprietor,  established 
by  the  production  of  the  book,  was  not  rebutted  by  proof  that  a  third  party  was  the 
original  subscriber  in  respect  of  the  shares  in  question. 

Debt,  for  a  call  of  U.  a  share  made  by  the  directors  of  the  London  Cinnd 
Junction  Railway  Company  upon  the  defendant,  in  respect  of  twenty  shares 
registered  in  his  name  in  the  books  of  the  company,  with  ^interest  r«g^ 
from  the  3d  January,  1837,  when  the  call  became  payable.  ^ 

The  declaration  alle^  that  the  defendant  on  the  1st  September,  1837, 
bein^  a  proprietor  of  divers,  to  wit,  twenty  shares,  in  a  certain  undertaking 
mentioned  in  a  certain  act  of  parliament  made  and  passed  at  a  session  of 
parliament  held  in  the  sixth  and  seventh  years  of  his  late  majes^  King 
William  the  Fourth,  intituled  "An  act  for  making  a  railway,"  &c.,  to  be 
called  "  The  London  Grand  Junction  Railway,"  that  is  to  say,  a  certain 
undertaking  for  making  and  maintaining  the  said  railway  and  other  works 
in  that  behalf  mentioned  in  the  said  act  of  parliament,  was,  and  is  indebted 
to  the  plaintiffs  in  a  large  sum  of  money,  to  wit,  the  sum  of  20/.,  for  and 
being  die  amount  of  a  cml  of  1/.  upon  each  of  the  said  shares  of  the  defend- 
ant ;  whereby  and  by  virtue  of  the  said  statute  an  action  had  accrued  to  the 
plaintiffs,  to  demand  and  have  of  and  from  the  defendant  the  said  sum  of 
20/.,  being  the  sum  above  demanded  ;  yet  the  defendant  had  not  paid  the 
said  sum  above  demanded  or  any  part  thereof;  to  the  plaintiffs'  damage  of 
10/.,  and  thereupon  they  brought  their  suit,  &c. 

Pleas ;  first,  that  the  defendant  never  was  indebted,  in  manner  and  form 
as  in  the  declaration  alleged ;  secondly,  that  he  never  was  the  proprietor  of 
the  said  shares  in  the  said  undertaking  b  the  declaration  mentioned,  or  of 
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any  of  them,  m  manner  and  form  as  the  plaintifls  had  above  alleged ;  on 
both  of  which  pleas  issue  was  joined. 

At  the  trial  of  the  cause  before  Coltman,  J.,  at  the  sittings  in  London 
after  Easter  term  1839,  it  was  proved,  on  the  part  of  the  plaintiffs,  that  the 
first  general  meeting  of  the  company  was  held  on  the  14th  of  September, 
1836,  being  within  six  calendar  months  next  after  the  passing  of  dieir  act ; 
and  that  notices  of  such  meeting,  duly  signed,  were  thrice  advertised  in  three 
^6081  ^^^^^  ^newspapers ;  and  that  at  the  same  time  a  notice  was  in- 
^  serted  in  the  same  newspapers,  that  a  registry  was  in  the  course  of 
being  made  out  of  all  persons  entitled  to  shares  in  the  capital  stock  of  this 
company ;  and  that  it  was  necessary  for  holders  of  scrip-certificates  to  ex- 
change the  same  for  certificates  of  shares  under  the  seal  of  tlie  company ; 
and  every  holder  of  scrip-certificates  was  requested  to  leave  the  same  at  the 
company's  office  before  the  10th  of  September  next,  with  a  memorandum  in 
writing  on  the  back  thereof,  stating  his  Christian  and  surname,  profession, 
and  residence. 

One  E.  Ayres,  who  was  called  as  a  witness,  stated  that  he  was  the  secre- 
tary of  the  company,  and  had  been  such  secretary  from  June,  1838,  when 
he  succeeded  one  Gilson ;  that  Gilson  was  the  secretary  of  the  company 
before  the  passing  of  the  act,  and  so  continued  down  to  the  time  the  witness 
succeeded  him ;  and  that  the  witness  had  been  in  the  service  of  the  com- 
pany as  their  clerk,  and  assisted  Gilson  from  November,  1835,  until  he  be- 
came secretary ;  that  about  the  time  the  above-mentioned  advertisements 
were  published,  the  directors  of  the  company  provided  a  book  for  the  pur- 
pose of  entering  therein  and  forming  a  register  of  the  names  and  additions  of 
parties  entitled  to  shares  in  the  undertaking,  with  the  number  of  their  shares, 
which  was  called  "  The  Register  Book ;"  and  that  previously  to  the  said  first 
general  meeting,  the  names  of  many  persons  were  entered  by  Gilson  in  that 
book  as  being  entitled  to  shares ;  that  the  names  so  entered  were  taken  from 
endorsements  upon  documents  called  "  scrip-certificates,"  as  they  were  from 
time  to  time  left  at  the  office  of  the  company  after  the  publication  of  the  last- 
mentioned  advertisement ;  that  at  the  first  formation  of  the  company,  before 
the  act  of  parliament  was  passed,  persons  desirous  of  obtaining  shares  in  the 
*6091  undertaking,  paid  a  deposit  of  21.  per  share  upon  the  *number  of 
-*  shares  they  intended  to  take,  to  the  bankers  appointed  for  that  pur- 
pose, from  whom  they  obtained  a  receipt  for  such  deposit,  and  on  production 
of  that  receipt  at  the  office  of  the  company,  one  of  such  documents,  called  a 
scrip-certificate,  was  delivered  to  thehi. 

The  witness  fiirther  proved,  that  all  such  scrip-certificates,  at  the  time 
they  were  issued  by  the  company,  were  signed  by  three  of  the  persons  who 
then  acted  as  directors  of  the  company,  and  were  marked  as  entered  by 
Gilson  as  secretary ;  and  that  the  same  became  saleable,  and  were  commonly 
sold  in  the  market,  immediately  they  were  so  issued ;  that  the  numbers  men- 
tioned in  the  scrip-certificates,  as  distinguishing  the  shares,  were  in  arithme- 
tical order,  firom  one  upwards,  according  as  they  were  issued  from  time  to 
time,  and  that  scrip-certificates  were  issued  for  upwards  of  11,000  shares  in 
the  whole ;  that  after  the  act  of  parliament  passed,  and  after  the  publication 
of  the  last-mentioned  advertisement,  a  great  number  of  scrip-certificates, 
which  had  been  issued  as  above-mentioned,  were  brought  to  the  office  of 
the  company  already  endorsed,  or  which  were  at  the  time  they  were  so 
brought  to  the  office,  there  endorsed  with  the  names,  professions,  or  additions 
&nd  places  of  abode  of  persons,  for  the  pumose  of  their  being  registered 
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as  shareholders;  and  to  each  person  leaving  one  of  them,  a  receipt  ivas 
delivered  as  follows : 

•*  Memorandum,  that  the  undersigned  has  received  of scrip- 
certificates,  for shares  in  the  London  Grand  Junction  Railway,  for  which 

certificates  of  shares  under  the  common  seal  of  the  company  will  be  deUvered 
on  or  after  the day  of ,  1836,  on  receipt  of  this  menxoTandum"— 

Which  receipt  was  signed  by  the  witness,  it  bein^  part  of  his  duty  so  tn 
do,  and  the  blanks  appearing  therein  being  respectively  filled  up  with  the 
name  endorsed  on  the  scrip-certificate  or  certificates  left  with  *the  rmaux 
number  of  scrip-certificates  and  the  number  of  shares  menticHied  in  ^ 
them,  as  the  case  might  be,  and  the  dates ;  that  on  the  30th  of  August,  1836, 
one  of  such  scrip-certificates,  filled  up  for  twenty  shares  of  50/.  each,  num- 
bered from  11,865  to  11,884,  both  inclusive,  dated  the  25th  of  November, 
1835,  was  brought  to  the  office  of  the  company  by  some  person  not  known 
to  the  witness,  but  which  was  already  endorsed,  or  was,  at  the  time  of  its 
being  so  brought,  endorsed  as  follows : — "  Robert  Marriott  Freeman,  surgetm, 
Stony  Stratford,  Buckinghamshire ;" — and  for  which  a  receipt,  in  the  above 
form,  signed  by  the  witness,  and  filled  up  with  that  name  and  number  of 
shares,  was  delivered  to  the  person  bringing  it ;  and  such  scrip-certificate 
was  produced  and  read  in  evidence  at  the  trial,  and  was  signed  and  maiked 
as  entered  in  the  manner  above  described  ;  it  being  also  proved  by  another 
witness  that  the  endorsement  upon  such  scrip-certificate  was  in  the  hand- 
writing of  the  defendant ;  and  that  the  defendant  at  the  time  of  the  trial  re- 
sided, and  exercised  the  profession  of  a  surgeon,  at  Stony  Stratford,  in  Buck- 
inghamshire, and  had  done  so  continuously  for  upwards  of  twelve  years 
previously  and  up  to  that  time ;  and  that  no  other  person  of  that  name  and 
profession  resided  there. 

The  witness  Ayres  fiirther  proved,  that  when  the  scrip-certificates,  endorsed 
as  aforesaid,  were  brought  to  the  office  of  the  company,  or  as  soon  after  as 
practicable,  entries  were  made  in  the  register-book  so  provided  as  aforesaid, 
of  the  names,  additions,  and  places  of  abode  radorsed  on  such  scrip-certifi- 
cates, and  of  the  number  of  shares  specified  in  each,  in  all  respects  corres- 
ponding with  the  contents  of  each  of  such  scrip-certificates  and  the  endorse- 
ments thereon,  except  only  as  regards  the  numbers  by  which  the  shares 
were  distinguished ;  that  the  numbers  distinguishing  the  shares  were  entered 
in  the  register-book  in  arithmetical  order,  from  one  upwards,  *as  t*c\\ 
they  were  registered  from  time  to  time ;  and  as  many  of  the  scrip-  ^ 
certificates  which  were  issued  late,  aSid  in  which  the  shares  were  distin- 
guished by  the  higher  numbers,  were  left  at  the  office  to  be  registered  veiy 
early  and  before  those  previously  issued,  the  entry  in  the  book  varied  fit)Di 
the  scrip-certificates  in  this  particular,  but  in  no  other  respect ;  the  number 
and  value  of  the  shares  as  entered  in  the  register-book,  corresponding  pre- 
cisely with  the  scrip-certificates ;  that  after  Uiose  entries  were  made  in  the 
book,  certificates  or  tickets  were  made  out  with  the  common  seal  of  the  com- 
pany affixed  thereto,  specifying  the  number  of  shares  registered  in  the  name 
of  each  person  as  aforesaid,  and  were  delivered  to  a  great  number  of  those 
persons  who  had  left  scrip-certificates  endorsed  in  the  manner  before-men- 
tioned ;  and  that  four  such  certificates  of  five  shares  each,  were  made  out  in 
the  name  of  Robert  Marriott  Freeman,  and  the  said  seal  affixed  thereto,  but 
were  never  called  for  by  any  one ;  and  being  produced  by  the  witness  at  the 
trial,  they  appeared  to  be  all  in  the  following  form,  and  varying  in  no  ptf^ 
ticular  except  the  numbers  distinguishing  the  shares  of  each. 
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^^  London  Grand  Junction  Railway  Company. 
^^  Incorporated  by  act  of  parliament  July  4th,  1836. 
<'  Capital  j£600,000,  in  12,000  shares  of  £dO  each. 
'^  These  are  to  certify,  that  Robert  Marriott  Freeman,  surgeon,  is  the  pro- 
prietor of  five  shares.  No.  2896  to  2900,  of  the  London  Grand  Junction 
Railway  Company. 

^^  Given  under  the  common  seal  of  the  said  company,  the  6th  day  of 
October,  1836.  , 

"No.  1380. 
"  Entered,  L.  Gilsom,  Sec."        (i..  s.) 
The  witness  further  proved,  that  shortly  afler  the  said  scrip-certificate  en- 
•6121    ^^'^^^  ^^  ^^  name  of  R.  M.  *Freeman  was  left  at  the  office  as 
-I   aforesaid,  and  before  the  said  first  general  meeting  of  the  cogipany, 
an  entry  was  made  in  the  register-book,  corresponding  with  such  endorse- 
ment and  with  the  said  certificate  of  shares ;  and  that  after  such  entry  was 
made,  the  witness  was  present  and  assisted  at  such  meeting ;  and  that  the 
common  seal  of  the  company  was  then  fixed  to  the  book  at  a  part  subsequent 
to  such  entry,  and  on  one  of  the  pages  thereof,  immediately  below  the  last 
entry  therein  contained  at  that  time. 

The  register-book  was  produced,  and  the  witness  stated,  that  all  the 
entries  therein  were  in  the  handwriting  of  Gilson, — ^that  the  seal  appearing 
to  be  thereto  affixed  in  several  places,  was  the  common  seal  of  the  company, 
— ^and  that  the  same  was  brought  from  the  office  of  the  company  by  the 
witness,  (in  whose  care  it  had  been  ever  since  he  became  the  secretary  of  the 
company,)  and  contained  an  entry  as  follows :  '<  Robert  Marriott  Freeman, 
surgeon,  Stony  Stratford,  Buckinghamshire.  Number  of  shares  taken,  twenty. 
Total  amount  subscribed,  1000/.  Deposit  paid,  40/."  And  in  the  margm 
of  the  said  book,  immediately  opposite  the  said  name,  and  as  a  part  of  the 
entry,  were  specified  the  numbers  by  which  such  shares  were  therein  dis- 
tinguished, and  which  were  from  2896  to  2915,  both  inclusive. 

The  witness  further  proved,  that  no  addition  to  the  said  book,  or  altera- 
tion therein  had  been  made  since  the  said  seal  was  affixed  thereto  at  the 
first  ^neral  meeting  as  aforesaid,  except  entries,  in  the  same  form,  and  ex- 
pressmg  the  same  particulars,  as  to  shares  subsequently  registered,  and  the 
said  seal  being  again  affixed  upon  several  of  the  subsequent  pages  thereof, 
the  last-mentioned  entries  having  been  made  at  parts  of  the  book,  both 
before  and  after  the  pages  on  which  the  first  seal  appeared ;  that  the  company 
«^<<^1  had  also  provided  another  *book  for  the  purpose  of  entering  an  ac- 
-1  count  of  the  places  of  abode  of  the  proprietors  of  the  said  under^ 
taking,  and  of  the  several  persons  entitled  to  shares  therein,  which  was 
produced,  and  contained  an  entry  as  follows:  "Robert  Marriott  Freeman, 
Srony  Stratford,  Buckinghamshire,"  that  a  meeting  of  the  company  was 
duly  held  on  the  28th  of  November,  1836,  and  the  directors  present  thereat 
passed  a  resolution  that  a  call  of  1/.  per  share  should  be  made  upon  the 
subscribers  to  and  proprietors  of  the  said  undertaking,  to  defray  the  expenses 
of  and  carry  on  the  same,  which  resolution,  signed  by  the  chairman  of  the 
said  directors,  was  produced  and  read  in  evidence. 

That  such  call  was  accordingly  made  and  notified  by  circular  letters  ad- 
dressed by  Gilson,  the  then  secretary,  to  the  registered  proprietors  of  shares  in 
the  said  undertaking,  and  one  of  such  circulars  was  put  in  the  general  posf 
on  the  I8th  of  November,  1836,  addressed  to  the  defendant  at  Stony  Strat- 
ford ;  and  that  more  than  twenty-one  days'  notice  of  such  call  was  duly 
advertised  in  the  London  newspapers. 
VOL.  XL.  97  3  T 
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The  ^vitness  further  proved,  that  after  the  dme  appointed  for  the  payment 
of  the  said  call,  circular  letters,  calling  their  early  attention  thereto,  were 
written  and  addressed  to  all  the  several  persons  whose  names  were  entert^i 
as  aforesaid  in  the  register-book  as  proprietors  of  shares  in  the  undertaking, 
and  that  one  of  such  circulars  was  put  in  the  general  post,  addressed  to  the 
defendant  at  Stony  Stratford. 

That  neither  of  the  letters  written  to  the  defendant  was  ever  returned  toie 
office  of  the  company,  qr  any  answer  thereto  received,  and  that  no  paymdit 
had  been  made  in  respect  of  the  said  call  upon  any  of  the  shares  so  regb- 
tered  in  the  name  of  the  defendant  as  before  mentioned,  or  any  sum  sub- 
scribed in  respect  thereof,  except  the  deposit  of  40/.  appearing  in  the  above 
entry. 

*The  witness  Ayres,  on  his  cross-examination  by  the  defendant's  r»gi  i 
counsel,  proved,  that  the  only  mode  by  which  persons  became  share-  ^ 
holders  in  the  company  before  the  act  of  parliament  passed,  was  by  pa)iii; 
the  deposit-money  to  tlie  bankers  appointed  for  that  purpose,  and  obtaiaiog 
scrip-cerdficates,  or  by  buying  such  scrip-certificates  in  the  market  of  penwiw 
who  had  so  previously  obtained  them ;  that  before  the  act  passed  the  shafts 
were  sold  by  selling  the  scrip-certificates,  but  no  entry  of  any  such  sale  or 
transfer  was  made  in  any  book  kept  by  the  company,  nor  was  any  account 
kept  by  the  company  of  any  such  sale  or  transfer ;  and  that  no  entry  vas 
made  in  any  book,  except  of  those  persons  who,  having  paid  the  depoai- 
money  at  the  banker's,  brought  a  receipt  for  the  same,  and  obtained  sciip- 
certificates ;    all  of  whom  were  required  to  sign,  and  signed,  and  alone 
signed,  the  parliamentary  contract ;  that  the  witness  was  in  attendance  at  the 
office  of  the  company  during  the  time  the  secretary  was  preparing  the 
register-book,  so  far  as  related  to  the  entries  therein  made  up  to  the  time  of 
the  first  general  meetin*^ ;  and  that  those  entries  were  made  by  the  secretaiy 
from  scnp-receipts  which  were  brought  to  the  office,  as  well  by  persons 
who  had  originally  paid  deposits  into  the  bankers'  and  signed  the  parliament- 
ary contract  as  by  others  who  had  not,  but  were  merely  holders  of  the  scrip- 
certificates  ;  and  that  the  entries  were  so  made  according  to  the  names  en- 
dorsed on  such  certificates,  whether  those  names  were  the  names  of  original 
subscribers  or  of  others ;  and  that  such  register-book  was  the  first  book  in 
which  any  entry  was  made  of  scrip-certificates,  afler  they  were  broi^t  in 
by  those  two  classes  of  persons ;  that  an  entr^  of  all  the  scrip-certmcateJ 
issued  by  the  company  was  made  in  the  margin  of  a  book  call^  the  Scrip- 
Book,  and  from  which  the  scrip-certificates  were  cut,  (and  which  was  referred 
to  bjr  the  word  "  entered"  appearing  on  the  certificates,)  •expressing  r»g25 
the  time  when  the  certificates  were  issued,  and  the  name  of  the  per- 
son to  whom  they  were  first  delivered  ;  that  the  entries  were  made  in  the 
register-book,  according  to  the  order  in  which  the  scrip-certificates  were 
brought  in,  without  regard  to  the  numbers  mentioned  in  such  certificates; 
that  no  names  were  entered  in  the  register-book  before  the  first  general  meet- 
ing, but  those  endorsed  on  scrip-certificates  brought  in ;  and  that  the  number 
of  shares  ascribed  to  each  name  was  the  number  of  shares  for  which  the 
scrip  was  brought  in ;  and  that  the  shares  were  allotted  according  bs  the 
scrip-certificates  were  brought  in,  in  numerical  order. 

The  witness,  being  referred  to  the  register-book,  stated,  as  the  fact  was, 
that  it  appeared  thereby  that  the  shares  from  No.  905  to  1000  had  neyeryet 
been  allotted  ;  and  that  a  blank  space  still  appeared  therein  opposite  those 
and  the  intervening  numbers,  the  shares  from  1001  and  upwards  being 
Allotted  to  the  persons  whose  names  were  registered. 
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The  witness  further  proved,  that  the  certificates  made  out  under  the  seal 
of  the  company  for  dehvery  to  the  persons  registered  as  shareholders  from 
time  to  time,  were  so  made  out  that  some  of  them  were  for  one  share  each, 
and  others  for  five  shares  each ;  and  that  the  first  thousand  shares  numbered 
from  1  up  to  1000  were  reserved  in  order  that  the  certificates  issued  for  them 
might  each  be  made  out  for  one  share  only,  for  the  accommodation  of  those 
proprietors  who  wished  to  have  their  certificates  for  one  share  instead  of  five 
shares  each ;  and  also  for  the  purpose  of  ipaking  up  the  numbers  in  cases 
where  persons  were  entitled  to  a  number  of  shares,  i;iot  divisible  by  five ; 
that  the  said  blank  was  occasioned  by  the  whole  of  the  shares  so  reserved 
and  numbered  in  the  book,  from  1  to  1000,  not  having  been  yet  allotted, 
and  the  shares  commencing  with  No.  1001  upwards,  having  been  allotted 
•6161   ^  certificates  for  five  *shares  each  to  persons  whose  names  appeared 
J   in  the  book ;  that  when  proprietors  brought  in  their  scrip-certificates 
and  wanted  sealed  certificates  for  one  share  each,  shares  numbered  below 
1000  were  allotted  to  them,  and  their  names  were  entered  in  the  register- 
book  in  a  regular  series  in  a  blank  space  opposite  the  numbers  below  1000, 
which  remained  unappropriated  at  the  time ;  that  this  was  done  in  some  in- 
stances after  the  common  seal  had  been  afiSxed  to  some  subsequent  parts  of 
the  book ;  and  that  as  far  as  related  to  those  shares  numbered  below  1000, 
the  witness  could  not  distinguish  between  the  entries  made  before  the  com- 
mon seal  was  affixed,  and  the  entries  made  after  the  common  seal  was  affixed 
to  some  one  of  the  subsequent  parts  of  the  book  in  which  it  was  affixed ; 
that  scrip-certificates  for  between  11,000  and  12,000  shares  were  issued  be- 
fore the  first  general  meeting ;  that  persons  who  had  paid  deposits  on  shares 
to  the  bankers,  and  signed  the  parliamentary  contract,  were  hot  registered  as 
proprietors,  unless  they  brought  in  the  scrip-certificates ;  and  that  a  great 
number  of  shares  on  which  deposits  were  paid,  and  for  which  the  scrip-cer- 
tificates were  given,  had  not  been  brought  in  .at  the  time  of  the  first  general 
meeting ;  that  the  register-book  contained  a  column  for  entering  the  amount 
of  the  calls  paid  on  the  shares  registered,  but  that  entries  were  not  made 
therein  of  all  the  persons  who  had  paid  the  first  call,  and  that  it  could  not  be 
ascertained  thereby  how  many  had  paid  the  caH,  and  how  many  had  not ; 
that  applications  for  payment  of  the  calls  were  made  to  those  only  who  were 
registered  as  shareholders  in  the  register-book,  (though  it  was  paid  by  others 
^so,)  and  not  to  original  proprietors  who  had  not  brought  in  their  scrip-cer- 
tificates ;  that  above  300  new  ^ares  were  sold  by  the  company  after  the 
pasang  of  the  act  of  parliament,  but  the  witness  was  unable  to  tell  what 
•6171  P^P^^^^  ^f  *^  shares  registered  after  the  first  general  ^meeting,  or 
^  between  the  periods  at  wMch  the  common  seal  of  the  company  was 
subsequently  affixed  to  the  registerrbook,  consisted  of  new  shares,  and  what 
of  original  snares  for  which  scrip-certificates  had  been  given ;  that  7725  was 
the  number  distinguishing  the  last  share  registered  at  the  time  the  seal  was 
first  affixed ;  the  last  share  registered  when  it  was  affixed  the  second  time, 
which  was  on  the  27th  of  February,  1837,  was  8910,  and  the  last  registered 
prior  to  the  seal  being  affixed  the  last  time,  which  was  in  February,  1818, 
was  9450 ;  that  there  was  no  minute  or  memorandum  made  to  distinguish 
the  circulars  sent  by  the  witness  from  those  sent  by  the  secretary,  and  no 
hook  was  kept  in  which  they  were  entered ;  that  they  were  sent  to  persons 
rc^tered  as  shareholders  only,  and  not  to  original  shareholders ;  that  no  in- 
quiry was  made  when  persons  brought  scrip-certificates,  who  had  not  been 
original  subscribers,  into  their  responsibility,  or  how  they  had  become  po»- 
*^  of  the  certificates ;  that  no  account  was  taken  by  the  company,  or 
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their  servants,  of  transfers  of  scrip-certificates  from 
persons  becoming  holders  of  them  before  they  were 
teretl ;  that  they  might  pass  through  many  hands  1 
office  to  be  registered  ;  that  whoever  brought  one  t 
name,  profession,  and  address  on  the  back  was  reg 
the  number  of  shares  therein  specified,  unless  notice 
other  person  to  the  contrary ;  that  since  the  passing 
the  shares  registered  were  transferred  by  deed  wm^ 
and  then  the  transfer  was  made  accordingly  in  the  b 
paid  the  deposit  on  the  shares  above  mentioned,  as 
to  11,884,  and  was  the  original  subscriber  who  si 
contract  in  respect  thereof;  tnat  his  address  was  km 
clerk  of  the  *company  at  the  time  when  the  scrip-cei 
shares  was  left  for  registration  as  before  mentioned 
I  had  no  note,  memorial,  memorandum,  or  transfer  oi 

to  transfer  those  shares  to  any  one. 

The  witness  Ayres,  on  his  re-examination,  provec 

I  entries  contained  in  the  re^ster-'book  as  they  app€ 

1  part  where  the  common  seal  of  the  company  was  af 

I  time,  were  so  entered  and  made  before  the  seal  was 

[  names  had  been  entered  therein  since  the  last  sea] 

V  only  that  some  entry  might  have  been  since  made 

i  between  1  and  1000,  in  the  blank  left  for  that  ] 

^  parties  might  have  brought  scrip-certificates  for  a  num 

divisible  by  five ;  that  such  seal  was  so  affixed  a 

j  yearly  meeting  of  the  company  held  on  the  28th  of  F 

time  the  register-book  was  in  the  same  state,  with  1 

1  when  produced  at  the  trial ;  that  the  whole  entry  mi 

!,  to  the  shares  therein  allotted  to  the  name  of  Robert  J 

I  made,  as  it  appeared  at  the  trial,  before  the  commoi 

book  for  the  first  time ;  that  the  call  of  1/.  per  shai 

on  all  the  proprietors  as  above  mentioned  ;  and  that 

scrip-certificates  which  had  not  been  registered,  ps 

made  to  the  bankers  of  the  company. 

For  the  plaintiffs  it  was  insisted,  that  the  several  i 

given  in  evidence  on  their  part  as  aforesaid,  were  si 

admitted  and  allowed  as  sufficient  evidence,  unless 

by  evidence  on  the  part  of  the  defendant,  to  ei 

verdict. 

#  No  evidence  was  offered  on  the  part  of  the  defen( 

that  the  said  several  matters  did  not  *require  an^ 

answer  by  evidence,  and  were  not  sufficient,  and 

admitted  or  allowed  to  entitle  the  plaintiffs  to  a  ven 

e^'^dence  so  given,  the  defendant  was  entitled  to  a  i^ 

The  learned  judge  told  the  jury  that,  in  his  opin 

on  the  part  of  the  plaintiffs  was  not  sufficient  to  enti 

either  of  the  issues ;  that  there  was  no  evidence  of 

proprietor  of  the  said  shares  in  the  undertaking  in  th< 

that  the  register-book  which  had  been  produced  wa 

conformable  to  the  act  of  parliament ;  that  the  act 

that  the  parties  who  were  original  proprietors  of  shai 

instance,  entered  as  the  proprietors,  and  then  that  th 

ferred  according  to  the  provision  in  the  said  act  com 
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of  shares ;  that  the  only  persons  the  company  were  entitled  to  enter  in  the 
said  book  were  the  parties  who  were  original  proprietors  of  shares,  or  their 
personal  representatives,  or  persons  entitled  by  transfer  under  the  act,  and 
that  a  person  who  produced  a  scrip-certificate  was  not  entided  to  be  entered 
a  proprietor  in  virtue  of  such  certificate  merely. 

The  juiy  having  returned  a  verdict  for  the  defendant,  the  counsel  for  the 
plaintifls  entered  a  bill  of  exceptions. 

The  exceptions  were  ar^ed  on  the  7th  and  9th  of  December,  1840,  before 
*  Liord  Denman,  C.  J.,  Littledale,  J.,  Patteson,  J.,  Williams,  J., 
Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 

Talfourd^  Serjt.,  [Swann  was  with  him,)  for  the  plaintiffs.  Two  questions 
arise  upon  this  bill  of  exceptions ;  first,  whether  the  proof  given  on  the  part 
of  the  plaintiff  was  sufficient  prima  fade  evidence  to  show  that  the 
*6201  ^^^f^'^^^^  ^^  ^^  ^^^^  ^^  c^I  ^^  made  and  the  action  brought, 
^  was  a  proprietor  of  shares  in  the  company ;  and,  if  so,  secondly, 
whether  such  prima  fade  evidence  was  rebutted  by  the  facts  which 
appeared  on  the  cross-examination  of  the  witness  Ayres.  By  the  145th 
section {a\  of  the  act,  the  company  are  to  cause  the  names  and  additions  of 
parties  wno  are  or  shall  become  entitled  to  shares  in  the  undertaking,  with 
the  number  of  shares  they  are  entitled  to,  and  the  amount  of  subscriptions 
paid  thereon,  and  the  number  of  every  share  to  be  entered  in  a  book,  and 
after  such  entry  to  affix  their  conunoi.  seal  thereto.  The  147th  section  directs, 
**  that  the  company  shall,  in  some  proper  book  to  be  provided  by  the  said 
company  for  that  purpose,  enter  and  keep  a  true  account  of  the  places  of 
abode  of  the  several  proprietors  of  the  said  undertaking,  and  of  the  several 
persons  and  corporations  who  shall  from  time  to  time  become  proprietors 
thereof,  or  be  entitled  to  any  share  therein." — By  the  152d  section  (6)  in 
any  action  brought  against  any  proprietor  of  any  share,  to  recover  money 
due  in  respect  of  any  call,  in  order  to  prove  that  the  defendant  was  a  pro- 
prietor of  such  share  at  the  time  of  making  the  call,  '^  the  production  of  the 
book  in  whicn  the  said  company  is  by  this  act  directed  to  enter  and  keep 
the  names  and  additions  of  the  several  proprietors  from  time  to  time  of  shares 
in  the  said  undertaking,  with  the  number  of  shares  they  are  respectively 
entitled  to,  and  of  the  places  of  abode  of  the  several  proprietors  of  the  said 
undertaking,  and  of  the  several  persons  and  corporations  who  shall  from 
time  to  time  become  proprietors  thereof,  or  be  entitled  to  shares  therein,  shall 
be  primd  fade  evidence  that  such  defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares  therein."  One  of  the  questions  for 
•6211  *^^  *court  to  decide  is,  whether  the  register-book  of  the  company 
•*  given  in  evidence  at  the  trial,  and  made  primd  fade  evidence  by 
the  above  clause,  is  to  be  rejected  on  account  of  some  omission  or  infor- 
mality. In  The  Southampton  Dock  Company  v.  Richards^  ant^,  vol.  i. 
p.  448,  (39  E.  C.  L.  R.  521,)  1  Scott's  N.  R.  219,  where  a  clause  in 
the  Southampton  Dock  Act  directed  the  company  to  cause  the  names, 
additions,  ana  places  of  abode  of  the  several  persons  entitled  to  shares  in 
the  undertaking,  with  the  number  of  shares  which  they  were  entitled  to 
hold,  and  the  amount  of  subscriptions  paid  thereon,  and  the  number  by 
which  each  share  should  be  distinguished,  to  be  entered  in  a  book  to  be 
kept  by  the  secretary  of  the  company,  which  book  was  made  primd  fade 
evidence  in  an  action  for  calls ;  it  was  held  to  be  no  objection  to  the  admis- 
abiK^  of  the  book  produced  to  prove  the  defendant  a  proprietor,  that  an 

(a)  See  post,  p.  645. 
by  See  the  clause  more  at  length,  post,  p.  634. 
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irregularity  or  omission  was  shown  to  exist  with  respect  to  (he  entries  in  the 
book  relating  to  other  shareholders,  the  provisions  as  to  the  entries  to  ht 
niade  in  the  book  being  directory  only,  and  not  essential.  That  case  is  a 
direct  authority  for  the  plaintiffs.  Besides  tlie  evidence  of  the  register-book, 
the  plaintiffs  proved  that  a  scrip-certificate,  filled  up  for  twenty  shares  dlii 
each,  was  brought  to  the  company's  otBce  to  be  registered,  with  an  endorse 
ment  of  the  defendant's  name,  addition,  and  place  of  abode  in  his  ovn 
handwriting. 

It  is  submitted,  that  the  prhnd  /iacie  evidence  given  by  the  book  was  not 
rebutted  by  its  being  elicited  on  the  cross-exammation  of  Ayres,  that  one 
White  was  the  original  proprietor  of  the  shares  in  question,  and  that,  sm 
the  passing  of  the  act,  the  shares  registered  have  been  transferred  by  deed, 
pursuant  to  the  155th  section  of  the  act.  This  will  depend,  in  some  degree^ 
upon  the  construction  to  be  put  upon  the  first,  *third,  and  223d  sec- 


tions.    By  the  first  section  it  is  enacted,  that  the  persons  therein 


[•622 


named,  "  and  every  other  person  and  corporation  that  has  subscribedy  or  M 
hereafter  subscribe  towards  the  said  undertaking,  and  their  several  ant! 
respective  successors,  executors,  administrators,  and  assies,  shall  be,  and 
they  are  hereby  united  into  a  company  for  making  and  maintaining  the  said 
railway,"  &c.  The  third  section,  after  empowering  the  company  to  raise 
600,000/.  in  shares  of  50/.  each,  enacts  that  '^  the  said  shares  shall  be,  and 
are  hereby  vested  in  the  several  parties  taking  the  same,  and  their  several 
and  respective  successorSj  executors,  administrators,  and  assignSy  to  their 
proper  use  and  benefit,  proportionably  to  the  sum  they  shall  severally  con- 
tribute ;  and  every  person  and  corporation,  and  their  several  and  respectiTe 
successarsy  executors,  administrators,  and  assignSy  who  hai?e  subscribedy  or 
shall  severally  subscribcy  for  one  or  more  share  or  shares,  or  such  sum  or 
sums  as  shall  be  demanded  in  lieu  thereof,  towards  the  said  undeiiakiog 
and  other  the  purposes  of  the  said  subsc;ription,  shall  be  entided  to,  and 
receive  in  proportionable  parts,  according  to  the  respective  sums  so  by  them 
respectively  paid,  the  net  profits  and  advantages  w^hich  shall  arise  or  accrue 
fipom  or  by  the  rates,  tolls,  and  other  sums  of  money  to  be  received  by  the 
said  company,  as  and  when  the  same  shall  be  divided  by  the  authority  of 
this  act."  It  is  clear,  from  the  third  section,  that  the  term  "  assigns"  in 
the  first  section  was  intended  to  extend  to  persons  becoming  possessed  of 
shares  by  assignment  before  the  passing  of  the  act.  [Au>ebson,  J.  There 
is  nothing  in  the  eiddence  to  show  that  the  defendant  is  not  the  assignee  of 
a  bankrupt.]  It  cannot  be  supposed  that  the  act  did  not  contemplate  the 
probability  of  parties  who  had  agreed  to  take  shares  transferring  their 
interest  in  the  undertaking  to  others.  The  223d  section,  after  reciting  that 
"the  •probable  expenditure  of  making  the  said  railway  and  the  •'♦g23 
other  works  hereby  authorized,  will  amount  to  the  sum  of  600,000/.,  ^ 
and  the  sum  of  350,000/.,  or  more  than  one-half  thereof,  has  been  tJreadji 
subscribed  for  by  several  persons,  under  a  contract  binding  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  for  the  payment  of  the  several 
sums  by  them  respectively  subscribe  for,"  enacts  "  that  the  whole  of  the 
said  sura  of  600,000/.  shall  be  subscribed  for  in  like  manner  before  any  of 
the  powers  given  by  this  act  in  relation  to  the  compulsory  taking  of  land  ftr 
the  purposes  of  the  said  railway,  shaU  be  put  in  force."  Pattesok,  J.  1 
cannot  reconcile  these  three  clauses.] 

There  is  nothing  illegal  in  shares,  in  undertakings  like  the  present,  bong 
handed  over  from  one  party  to  another  previous  to  the  companies'  obtaining 
their  acts  of  incorporation ;  for  such  companies  are  only  extensive  partner 
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ships.  In  Josephs  v.  Pebrer^  3  B.  &  C.  639,  5  D.  &  R.  542,  the  Court  of 
King's  Bench,  in  deciding  that  the  "Equitable  Loan  Bank  Company"  was 
illegal  within  the  provisions  of  the  6  G.  1,  c.  18,  s.  18,  19,  seem  to  have 
been  in  some  degree  influenced  by  the  circumstance  that  the  company  had 
been  formed  for  the  purpose  of  lending  money  at  an  unlawful  rate  of  in- 
terest. The  last-mentioned  statute  having  been  repealed  by  the  6  G.  4,  c. 
91,  the  question  is,  whether  undertakings  like  the  present  are  illegal  at  com- 
mon law.  Duvergier  v.  Fellowes,  5  Bing.  248,  (16  E.  C.  L.  R.  436,)  2  M. 
&  P.  384,  and  Blujhdell  v.  WinsoTj  8  Simons,  601,  are  both  clearly  distin- 
guishable from  the  present  case.  In  the  former  it  was  distinctly  admitted 
on  the  pleading,  that  it  was  intended  that  the  company  should  act  as  a  cor- 
poration ;  and  m  the  latter  the  deed  establislyng  the  company  held  out  to  the 
•6241  P^'^^^^  ^  ^^^  ^^^  fraudulent  representation  that  the  *shares  could  be 
^  transferred  without  any  restriction  or  control  whatsoever.  In  Wal- 
hum  V.  IngUby^  1  Mylne  &  K.  61,  Lord  Brougham  expresses  a  strong  opi- 
nion that  an  association  like  the  present  is  not  illegal.  In  Fox  v.  Cciftony 
6  Bingh.  776,  (19  E.  C.  L.  R.  233,)  9  Bingh.  115,  (23  E.  C.  L.  R.  273, j 
2  M.  &  Sc.  146,  where  the  question  was,  whether  certain  parties  had  held 
themselves  out  to  the  world  as  partners  in  an  unincorporated  company ;  the 
Court  of  Common  Pleas  appear  to  have  considered  the  undertaking  as  per- 
fectly legal.  So  also  in  Harvey  v.  Kay,  9  B.  &  C.  356,  (17  E.  C.  L.  R. 
391,)  and  Lawter  v.  Kershaw j  M.  &  M.  93^  the  legality  of  such  associations 
seems  to  have  been  assumed.  Here  the  defendant,  after  having  by  his  own 
act  in  transmitting  the  scrip-certificate  to  the  company's  office,  endorsed  by 
himself,  in  order  that  he  might  be  registered  as  a  proprietor,  admitted  himself 
to  be  a  partner  in  the  undertaking,  cannot  escape  from  the  liabilities  which  that 
character  attaches  to  him.  There  was,  at  all  events,  evidence  to  go  to  the  jury, 
from  which  they  should  have  been  allowed  to  draw  their  own  conclusion. 

Byles  for  the  defendant.  It  is  submitted  that  White,  the  original  proprie- 
tor of  the  shares  in  question,  neither  did  nor  could  transfer  them  before  the 
passing  of  the  act,  and  it  is  clear  upon  the  evidence  that  he  did  not  assign 
them  after  the  act  was  obtained.  Even  admitting  that  the  evidence  esta- 
blished a  primd  facie  of  proprietorship  against  the  defendant,  it  was  rebut- 
ted by  the  facts  disclosed  on  the  cross-examination  of  Ayres.  It  appeared 
on  such  cross-examination  that  White  paid  the  deposit  on  the  shares,  and 
was  the  original  subscriber  who  signed  the  parliamentary  contract  in  respect 
thereof,  and  that  no  transfer  had  been  made  of  them.  White,  at  the  time 
*6251  ^^^  ^^  ^^^  passed,  had  an  interest  in  such  ^contract,  with  reference 
■*  to  which  he  had  also  incurred  a  liability  from  which  he  could  only 
discharge  himself  in  the  manner  prescribed  by  die  155th  section  of  the  act, 
namely,  bjr  an  assignment  under  deed.  His  interest  would  not  pass  by  de- 
livery, bemg  at  most  a  chose  in  action,  not  transferable  at  law,  and,  it  is 
submitted,  not  assignable  in  equity,  notwithstanding  the  repeal  of  the  6  G.  1, 
c- 18.  The  6  G.  4,  in  repealing  that  statute,  leaves  the  undertakings  and 
matters  a^inst  which  that  act  had  been  directed  to  be  "  adjudged  and  dealt 
W|th  in  like  manner  as  the  same  might  have  been  adjudged  and  dealt 
^th  at  the  common  law."  In  Josephs  v.  Pehrer,  Lord  Tenterden  throws 
out  a  doubt,  whether  trafficking  in  these  shares  may  not  be  illegal  at  common 
«w,  inasmuch  as  it  is  "  bargaining  and  wagering  about  an  act  of  parliament 
J^  be  obtained  in  future."     In  Duvergier  v.  Fellowes,  Best,  C.  J.,  says, 

There  can  be  no  transferable  shares  of  any  stock,  except  the  stock  of  cor- 
porations, or  of  joint-stock  companies  created  by  act  of  parliament."  And 
w  BlundeU  v.  WmsoTj  the  Vice-Chancellor,  in  deciding  the  deed  for  the 
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formation  of  the  company  to  be  illegal,  did  so  cm  the 
perly  held  out  to  the  public  that  the  shareholders  were 
transferring  their  shares,  so  as  to  get  rid  of  all  their  1 
not  be  done.  In  Fox  v.  Clifton^  Harvey  v.  Kay^  an 
the  question  arose  between  strangers  and  parties  who 
held  themselres  out  to  the  world  as  partners  in  tb 
argued  that  the  first  and  third  sections  of  the  act  se< 
parties  might  assign  their  shares  before  the  act  passe 
not  be  done  is  evident  from  the  223d  section,  which 
mentary  contract  as  a  continuing  obligation.  The  c 
act  having  reference  to  the  transfer  *of  shares  are  I 
155th.  The  former  clause  relates  to  the  transfer  of  s 
quence  of  death,  marriage,  &c.,  ''  by  any  other  legal  m 
or  conveyance  thereof  duly  made  and  executed  as  hen 
case  an  affidavit  or  affirmation  is  to  be  made  as  there 
manner  in  which  shares  have  passed  to  other  parties, 
or  affirmation  being  transmitted  to  the  company,  the  li 
new  proprietors.  It  is  said,  that  the  defendant  shoul 
did  not  acquire  his  shares  by  any  of  the  modes  mei 
If  this  was  necessary,  it  sufficiently  appeared  in  th( 
Ayres,  that  the  company  had  no  such  affidavit  or  affii 
by  the  above  section,  and,  consequently,  that  the  defi 
possessed  of  his  shares  by  the  means  referred  to  ii 
155th  section,  proprietors  of  shares  are  authorized  to  i 
would  have  been  an  unnecessary  provision  if  the  ri§ 
independently  of  the  act.  The  clause,  after  confei 
prescribing  that  the  form  of  conveyance  is  to  be  b 
that  the  deed  is  to  be  kept  by  the  company,  who  are 
such  sale  and  transfer  in  a  book,  and  to  endorse  the  < 
on  the  deed,  and  on  demand  to  make  an  endorsemen 
tlie  back  of  the  certificate  of  each  share  so  sold,"  ax 
the  purchaser  for  his  security,  which  endorsement  ii 
every  respect  as  a  new  certificate,  enacts,"  "  and  un 
have  been  made  and  entered  as  before  directed,  the  sel 
and  be  held  liable  for  all  future  callsy  and  the  purchase 
share  of  the  profits  of  the  said  undertaking,  nor  an 
such  share  paid  to  him,  nor  any  vote  in  *respect  the 
prietor  of  the  said  undertaking."  As  the  company 
rial  of  any  transfer.  White,  and  not  the  defendant, 
future  calls.  [Lord  Denman,  C.  J.  Unless  it  can  I 
was  not  evidence  at  all,  the  nding  of  the  learned  judge 
Even  if  the  learned  judge  had  declined  to  receive  th 
been  immaterial ;  for  where  evidence  has  been  im 
courts  will  not  grant  a  new  trial,  when,  had  such  evi( 
verdict  for  the  party  by  wht)m  it  is  tendered  wouk 
weii^ht  of  the  whole  testimony  in  the  cause ;  Creasi 
458,  1  C.  M.  &  R.  919 ;  Barm  de  Riitzen  v.  Farr, 
C.  L.  R.  20,)  5  N.  &  M.  617. 

The  evidence  given  by  the  plaintifls,  to  show  th 
defendant,  did  not  establish  even  a  prima  facie  case, 
alleged  act  of  the  defendant,  it  was  not  shown  that  tl 
the  endorsement  thereon,  in  the  defendant's  handwr 
office  by  him,  or  by  his  authority.     Neither  was  tl 
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(Mmjuncture  to  indicate  the  purpose  for  which  the  endorsement  was  made. 
Even  admitting  that  the  defendant  himself  carried  the  scrip-certificate  to  the 
company's  office,  in  order  to  become  a  member  of  the  company,  the  latter 
should  have  complied  with  his  desire  by  making  him  the  legal  assignee  of 
White's  interest.  According  to  the  provisions  of  the  act  of  parhament, 
they  ought  first  of  all  to  have  registered  White  as  the  proprietor  of  the 
shares,  and  on  the  production  of  the  deed  of  transfer  required  by  the  155th 
section,  have  caused  a  memorial  of  die  transfer  to  have  been  entered  in  the 
transfer-book.  Not  having  taken  this  course,  they  cannot  now  attempt  to 
fix  the  defendant  as  the  proprietor  of  the  shares. 
•6281       *'^®  *^  *^®  register-book,  which  by  the  152d  clause  is  made  primd 

J  fade  evidence,  the  question  is,  whether  the  145th  section,  which  re- 
quires the  company  to  keep  such  book,  is  to  be  strictly  or  liberally  construed. 
Lord  T£NT£RDEK,  in  The  Stourbridge  Canal  Company  v.  Wkeeley^  2  B.  & 
Ad.  792,  says,  ^^  This,  like  many  other  cases,  is  a  bargain  between  a  com- 
pany of  adventurers  and  the  public,  the  terms  of  which  are  expressed  in  the 
statute,  and  the  rule  of  construction  in  all  such  cases  is  now  fully  established 
to  be  this,  that  any  ambiguity  in  the  terms  of  the  contract  must  operate 
against  the  adventurers,  and  in  favour  of  the  public,  and  the  plaintiffs  can 
claim  nothing  which  is  not  clearly  given  to  them  by  the  act.  This  rule  is 
laid  down  in  distinct  terms  by  the  court  in  the  case  of  The  HuU  Dock  Com- 
pany V.  La  Marche,  8  B.  &  C.  51,  2  M.  &  R.  107,  where  some  previous 
authorities  are  cited,  and  it  was  also  acted  upon  in  the  case  of  The  Leeds 
and  Liverpool  Canal  Company  v.  HusUer,''  1  B.  &  C.  424,  2  D.  &  R.  556. 
Although  all  of  the  requisitions  contained  in  the  145th  section  may  not  be 
in  the  nature  of  conditions  precedent,  but  as  to  some  may  be  directory  only, 
the  book  must  be  substantially  kept  as  directed  by  the  act.  Here  the  book 
is  defective  in  three  important  particulars :  first,  the  shareholders  who  neg- 
lected to  bring  in  their  scrip-certificates  are  entirely  omitted ;  secondly, 
parties  standing  in  the  position  of  the  defendant  were  improperly  entered ; 
and,  thirdly,  after  the  common  seal  had  been  affixed  to  the  book  it  was 
altered  so  as  to  affect  its  validity  as  against  the  defendant.  The  Southamp- 
ton Dock  Company  v.  Bichardity  ante,  vol.  i.  448,  (39  E.  C.  L.  R.  521,) 
1  Scott's  N.  R.  219,  is  clearly  distinguishable  from  the  present  case.  There 
the  defendants  had  subscribed  the  parliamentary  contract,  and  the  defects  in 
*fi2Q1    ^^  "^^^  ^^^  ^^  *^  trifling  nature,  and  the  court  considered  that 

^  the  book  substantially  complied  with  the  provisions  of  the  act.  In 
Hare  v.  Wairing,  3  M.  &  W.  362,  the  Court  of  Exchequer  held  the  transfer- 
book  to  be  no  evidence  of  the  title  of  the  shareholder ;  and  also  that  the 
certificates  were  insufficient  from  not  having  an  endorsement  of  transfer. 
[Parke,  B.  The  question  there  was  between  third  parties ;  and  it  is  only 
in  favour  of  the  company  that  the  book  is  made  primd  fajde  evidence.1 
By  the  145th  section,  the  entries  in  the  book  are  to  be  made  before  the  seal 
is  affixed,  but  it  appears  from  the  cross-examination  of  Ay  res,  that  entries 
had  been  made  in  a  blank  left  for  that  purpose  after  the  seal  had  been  affixed 
to  subsequent  parts  of  the  book.  [Alderson,  J.  The  first  seal  would  not 
verify  entries  subsequently  made,  but  the  last  seal  would  verify  all  entries 
made  up  to  that  time.] 

Swamtj  (in  the  absence  of  Talfnurd^  Seijt.,)  in  reply.  The  defendant,  by 
sending  in  the  scrip-certificate  pursuant  to  die  advertisement  of  the  company, 
and  thus  representing  himself  as  the  proprietor  of  the  shares  specified  in  such 
certificate,  is  estopped  from  disputing  his  liability.  White,  after  having  part- 
ed with  his  shares  to  the  defendant,  could  not  have  called  upon  the  com- 
.VOL.  XL.  98 
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pany  to  re^ster  him  as  the  proprietor.  Even  supposing  White  to  remam 
responsible  in  respect  of  the  shares,  it  does  not  necessarily  follow  that  the 
defendant  may  not  also  be  liable.  It  was  clearly  the  intention  of  the  legis- 
lature that  the  scrip-certificates  might  be  transferred  firom  hand  to  hand  in 
like  manner  as  foreign  bonds.  In  Kempson  y.  Saunders^  4  Bin^h.  5,  (13 
£.  C.  L.  R.  321,)  12  Moore,  44,  it  seems  to  have  been  considered  £at  shares 
in  an  undertaking  intended  to  be  sanctioned  by  an  act  of  parliament,  might 
be  handed  *over  without  objection.  This  case  is  not  to  be  distin-  r#o<)A 
guished  firom  The  Souihampian  Dock  Company  y.  Richards.  *- 

Cur.  ado.  vuli» 

Lord  Denmad^  C.  J.,  now  delivered  the  judgment  of  the  courL  This 
was  an  action  for  calls.  The  first  plea  was,  never  indebted ;  the  second, 
that  the  defendant  was  not  a  proprietor ;  on  both  of  which  issue  was  taken. 

The  evidence  was,  that  at  the  first  general  meeting  in  September,  1836, 
within  six  months  after  the  passing  of  the  act,  due  notice  of  an  intended 
registry  was  given,  and  that  holders  of  scrip-certificates  should  exchange 
them  for  share-certificates  under  the  company's  seal,  at  the  office,  before  the 
10th  of  September.  The  company  provided  a  register-book,  and  before  the 
general  meeting,  many  names  were  inscribed  therein  from  endorsements  on 
scrip-certificates  lefl  at  the  office.  Before  the  act,  persons  desirous  of  obtain- 
ing shares  paid  a  deposit  of  21.  per  share  to  the  bankers  of  the  company, 
and  producing  the  receipt  at  the  office  obtained  scrip-certificates,  upon  which 
was  the  following  memorandum :  "  The  holder  of  the  above  shares  having 
signed  the  parliamentary  engagement,  and  agreed  to  pay  calls,  is  the 
proprietor,"  &c.  These  scrip-certificates  were  signed  by  the  directors,  and 
marked  "  entered"  by  the  secretary,  and  were  sold  in  the  market.  After 
the  advertisement,  these  scrip-certificates  were  brought  to  the  office,  endorsed 
with  the  names  and  additions  of  the  holders,  who  received  instead  an  under- 
taking to  supply  certificates  of  shares  on  receipt  of  the  memorandum.  On 
the  30th  of  August,  1836,  scrip-certificates,  dated  November,  1835,  endorsed 
by  the  defendant  with  his  name  and  addition,  were  broufi^ht  to  the  office, 
and  receipts  were  given  to  the  bearer.  These  were  immeaiately  entered  in 
the  register,  not  according  to  the  numbers  *appearing  on  the  certifi-  r»gq| 
cates,  but  according  to  the  time  of  their  being  entered.  A  sealed  "• 
ticket  was  then  made  out  conformable  to  this  entry,  and  describing  the  de- 
fendant as  proprietor  of shares,  but  they  were  never  called  for  by  him. 

After  the  defendant  had  brought  in  his  certificates,  the  seal  was  affixed  to  the 
register-book,  which  was  produced  in  evidence,  kept  by  the  secretary.  It 
contained  a  full  entry  of  those  shares.  The  shares  in  the  book  were  numbered 
2896  to  2913,  but  the  scrip-certificates  were  numbered  11,865,  and  twenty 
numbers  from  that  to  11,884.  There  also  was  another  book  of  the  names 
and  places  of  abode  of  the  shareholders,  containing  the  name  and  place  of 
abode  of  the  defendant.  The  first  1000  shares  in  tfie  register-book  were  all 
originally  left  in  blank  for  the  convenience  of  those  who  might  bring  fewer 
than  five  certificates ;  beyond  that  number  the  entries  were  made  according 
to  the  order  in  which  the  scrip-certificates  were  brought  there,  without  refer- 
ence to  the  number  of  the  scrip-certificates.  Many  scrip-certificates  had  not 
been  brought  in.  Entries  had  not  always  been  made  of  who  had  paid  the 
calls.  A  Mr.  White  was  the  original  proprietor  for  these  shares :  his  address 
was  known  at  the  office.  No  call  was  made  on  him,  and  there  was  no  note 
or  memorial  of  any  transfer  from  him  to  the  defendant. 

The  learned  judge  before  whom  the  cause  was  tried,  told  the  jury  that 
there  was  no  evidence  to  entitle  the  plaintiff  to  a  verdict ;  that  the  book  wiis 
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not  kept  confonnable  to  the  act ;  that  the  names  of  none  should  have  been 
entered  in  it  but  original  proprietors  of  shares,  or  their  personal  representa- 
tives, or  those  to  whom  these  had  conveyed  in  die  manner  provided  by  the  act, 
and  that  a  holder  of  scrip-certificates  was  not  thereby  entided  to  be  entered. 
*6321  '^^^  J^^'y  accordingly  returned  a  verdict  for  the  *defendant,  and  a 
^   bill  of  exceptions  was  tendered  to  his  direction. 

The  question  has  been  fully  argued  before  us,  and  depends  on  the  con- 
struction to  be  put  on  the  provisions  of  the  company's  act,  which  describes 
the  work  contemplated,  and  enacts  (s.  1)  '^  that  certain  persons  named,  and 
every  other  person  or  corporation  that  has  subscribed,  or  shall  hereafter  sub- 
scribe towaids  the  said  undertaking,  and  their  several  and  respective  execu- 
tors, administrators,  and  assigns,  shall  be,  and  they  are  hereby  united  into  a 
company  for  making  and  maintaining  the  projected  rail-road."  I'he  third 
section  gives  the  company  power  to  raise  among  themselves  600,000/.  for 
making  and  maintaining  the  rail-road  and  works,  the  whole  to  be  divided 
into  shares  of  50/.  each,  which  shall  be  numbered  from  No.  1,  and  dis- 
tinguished by  the  numbers  to  be  applied  to  the  same ;  and  the  said  shares 
are  vested  in  the  several  parties  taking  the  same,  and  their  several  and  respec- 
tive successors^  executors^  administrators ^  and  assigns^  proportionable  to  the 
sum  they  shall  severally  contribute,  and  every  person  and  corporation,  and 
their  several  and  respective  successors,  executors,  administrators,  and  assigns 
who  have  subscribed^  or  who  shall  severally  subscribe  Jbr  one  or  more  share  or 
shares^  or  such  sum  or  sums  as  shall  be  demanded  in  lieu  thereof  towards 
the  said  undertaking,  shall  be  entitled  to  a  proportionable  part  of  the  profits 
of  the  concern. 

Sect.  122  gives  the  right  of  voting  at  general  meetings  to  "  every  person 
and  corporation  who  shall  have  duly  subscribed  for  or  have  become  entitied 
to  any  share."  It  is  enacted  by  sect.  145,  that  the  company  shall j  at  their 
first  or  some  subsequent  general  meeting,  cause  "  the  names  of  the  several 
corporations,  and  the  names  and  additions  of  the  several  persons  who  shall 
^goo-i  thereby,  or  who  shall  from  time  to  tiiqe  thereafter,  become  *entitled 
J  to  share  in  the  said  undertaking,  with  the  number  of  shares  tJiey  are 
respectively  entitled  to^  and  the  amount  of  subscriptions  paid  thereon ;  and 
also  the  proper  number  by  which  every  share  shall  be  distinguished,  to  be 
fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  company,  and 
after  such  entry  made,  to  cause  their  common  seal  to  be  affixed  thereto ;  and 
the  said  company  shall,  from  time  to  time,  cause  a  certificate  or  ticket,  with 
the  common  seal  of  the  said  company  affixed  thereto,  to  be  delivered  to  eveiy 
such  proprietor  on  demand,  specifying  the  share  or  shares  to  which  he  is 
entitled." 

The  company  is  also  required,  by  the  147th  section,  to  keep  a  book  of  the 
places  of  abode  of  the  several  proprietors.  By  the  148th,  provision  is  made 
for  ascertaining  who  the  proprietors  are,  in  case  of  any  dispute,  nearly  in 
these  words :  **  that  in  all  cases  where  the  right  of  property  in  any  share  in 
the  said  undertaking  shall  pass  from  any  proprietor  thereof  to  any  other  per- 
son, by  any  other  legal  means  than  a  transfer  or  conveyance  tnereof  duly 
made  and  executed  as  herein  directed,  a  declaration  shall  be  made  in  writ- 
ing, stating  the  manner  in  which  such  share  shall  have  been  passed  to  such 
other  person ;  and  such  affidavit  or  affirmation  shall  be  transmitted  to  the 
company,  who  shall  enter  the  new  proprietor's  name  in  their  book,  and  be- 
fore such  declaration  shall  have  been  transmitted  and  such  entry  made,  no 
person  to  whom  such  shares  shall  have  passed,  shall  be  entitled  to  partake 
of  the  profits  or  enjoy  any  of  the  privileges  of  a  proprietor," — with  parlicti- 
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lar  proyisions  in  reference  to  the  cases  of  female  proprietors  marrying,  and 
the  death  of  any  proprietor. 

The  sections  which  regulate  calls  on  shares  are  the  149th,  and  some  which 
follow  it.  The  persons  required  to  pay  them  are  ^*  the  seyeral  parties  who 
subscribed,  or  who  shall  tliereqfter  subscribe  for  or  towards  the  said  r*gQ4 
•undertaking,  and  they  are  hereby  required  to  pay  the  sums  of  money  ■- 
by  them  respectively  subscribed  for  or  towards  (probably  omitting  by  mis- 
take, "  the  said  undertaking,"  or)  such  parts  or  proportions  thereof  as  shall 
from  time  to  time  be  called  for  by  the  directors,"  &c.  Then,  after  imposing 
some  limitation  in  point  of  time,  and  amount,  and  notice,  it  says,  "  the  respec- 
tive owners  of  shares  shall  pay  their  rateable  proportions  of  the  moneys  to  be 
called  for  as  aforesaid,"  &c.  And  if  any  oumer  or  proprietor  for  the  time 
being  of  any  such  share  shall  neglect  so  to  do,  the  company  may  declare  the 
share  of  such  owner  to  be  forfeited,  &c. 

ITie  152d  section  prescribes  the  manner  in  which  the  company  may  sue 
for  calls,  and  is  that  upon  which  the  present  action  is  founded.  "  In  any 
action  to  be  brought  by  the  said  company  against  any  proprietor,  for  the  time 
being,  of  any  share  in  the  said  undertaking,  to  recover  any  money  due  and 
payable  for  or  in  respect  of  any  call,  it  shall  be  sufficient  for  the  said  com- 
pany to  declare  and  allege  that  the  defendant,  being  a  proprietor  of  a  share 
in  the  said  undertaking,  is  indebted  to  the  said  company — in  such  simii  of 
mopey  as  the  calls  in  arrear  shall  amount  to — for  a  call  or  so  many  calls  of 
Buch  sums  of  money  upon  a  share  belonging  to  the  said  defendant ;  whereby 
an  action  hath  accrued  to  the  said  company  by  virtue  of  this  act,  without 
setting  forth  the  special  matter ;  and  on  the  trial  of  such  action,  it  shall  only 
be  necessary  to  prove  that  the  defendant,  at  the  time  of  making  such  respec- 
tive calls,  was  a  proprietor  of  a  share  in  the  said  undertaking,  and  that  such 
call  was  in  feet  made,  and  that  such  notice  was  given  as  is  directed  by  Ais 
act,  without  proving  the  appointment  of  the  directors  who  made  such  calls, 
or  any  other  matter  whatsoever ;  and  the  said  company  shall  thereupon  be 
entitled  to  recover  what  shall,  appear  due,  including  interest  computed  as 
aforesaid  on  such  calls,  unless  it  shall  appear  that  any  such  *call  r^goK 
exceeded  5/.  per  share,  or  was  made  payable  before  the  expiration  of  "• 
two  calendar  months  from  the  day  appomted  for  payment  of  the  last  preced- 
ing call,  or  that  notice  was  not  given  as  hereinbefore  required.  And  in 
order  to  prove  that  the  defendant  was  a  proprietor  of  such  share  in  the  said 
undertaking  as  alleged,  the  production  of  the  book  in  which  the  company  is 
by  this  act  directed  to  enter  and  keep  the  names  and  additions  of  the  several 
proprietors  from  time  to  time  of  shares  in  the  said  undertaking,  with  (he 
number  of  shares  they  are  respectively  entitled  to,  and  of  the  places  of  abode 
of  die  several  proprietors  of  the  said  undertaking,  and  of  the  several  persons 
and  corporations  who  shall  from  time  to  time  become  proprietors  thereof^  or  be 
entitled  to  shares  therein^  shall  be  prima  facie  evidence  that  such  defendant 
is  a  proprietor,  and  of  the  number  and  amount  of  his  shares  therein." 

The  form  <rf  transfer  is  ^ven  in  sect.  155.  It  is  to  be  by  a  deed  which 
the  company  are  to  keep,  and  enter  a  memorial  of  it  in  some  book,  endorsing 
the  memorial  with  the  entry,  and  until  such  memorial  is  entered,  the  seller 
shall  be  held  liable  for  future  calls,  and  the  purchaser  shall  have  no  share  in 
the  undertaking,  no  share  in  the  profits,  and  no  vote  at  the  meetings.  The 
223d  section,  which  prohibits  the  company  from  taking  land  compulsorily 
before  the  whole  sum  of  600,000/.  shall  have  been  subscribed  for,  was  also 
referred  to  as  throwing  light  on  the  argument,  inasmuch  as  it  recites  that,  at 
the  tiiv>  of  the  act  passing,  340,000/.  had  been  already  subscribed  for.^ 
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Applying  the  facts  proved  to  these  enactments,  the  learned  counsel  for 
the  defendant  (who  was  also  defendant  in  error)  argued ;  first,  that  the  register 
book  produced  was  not  evidence,  because  it  was  kept  in  a  manner  by  no 
*6361  '^^^^  conformable  to  the  act ;  secondly,  that,  if  *it  was  admissible 
J  in  evidence,  the  primd/acie  case  of  ownership  which  it  made  out  had 
been  conclusively  rebutted  by  the  other  facts  proved. 

As  to  the  first  of  these  propositions,  it  is  to  be  observed,  that  the  book 
which,  by  the  152d  section,  is  made  primdjucie  evidence,  is  "  the  book  in 
which  the  company  is  by  the  act  directed  to  enter  and  keep  the  names  and 
additions  of  the  several  proprietors,  with  the  number  of  shares  and  their 
places  of  abode,"  &c.,  &c.  By  section  145,  the  company  is  directed  to  keep 
a  book  in  which  they  are  to  enter  {inter  alia)  the  names  and  additions  of  the 
shareholders,  with  the  number  of  shares  they  respectively  hold ;  but  they 
are  not  directed  to  enter  their  places  of  abode.  By  section  147,  they  are 
directed  to  keep  another  book,  in  which  they  are  to  enter  the  places  of  abode 
of  the  several  proprietors  from  time  to  time.  It  thus  appears  that  the  act 
requires  two  books  to  be  kept,  one  containing  {inter  alia)  the  names  and 
additions  of  the  proprietors,  with  the  number  of  shares  they  are  respectively 
entitled  to ;  the  other  containing  only  the  true  account  of  the  places  of  abode 
*of  the  proprietors. 

To  what  book,  then,  does  the  152d  section  refer  when  it  speaks  of  the 
book  directed  to  be  kept  containing  the  nameSy  addUionSy  number  of  shares^ 
and  places  ofabode9    We  think  it  refers  to  the  book  in  section  145. 

It  is  essential  for  the  purposes  of  the  action  for  calls  that  the  names  and 
numbers  of  shares  shall  be  shown  in  evidence ;  that  appears  from  the  book 
m  section  145,  and  not  from  that  in  section  147.  The  places  of  abode  can 
very  rarely,  if  ever,  be  important  in  such  actions.  One  of  these  two  books 
must  have  been  intended.  And,  as  section  145  is  clearly  sufficient  to  show 
what  is  wanted  to  be  shown,  and  the  other  is  not,  we  think  that  the  words 
*6371  ^^  section  152,  as  to  the  places  of  abode,  must  be  •rejected,  as  being 
^  in  the  nature  of  a  false  demonstration  qua  mm  nocet. 
If,  then,  the  book  referred  to  in  section  145,  be  the  book  which  by  section 
152,  is  made  primd  Jhcie  evidence,  the  next  inquiry  is,  whether  the  book 
which  was,  in  fact,  produced,  was  kept  pursuant  to  the  145th  section. 
Now  the  evidence  clearly  shows  that  it  was  the  book  intended  to  be  kept 
under  the  provisions  of  that  section.  It  contains  the  names  and  additions  of 
all  the  persons  whom  the  company  supposed  to  be  the  persons  entided  to 
shares,  with  the  number  of  those  shares,  though  not  in  all  cases  the  amount 
of  subscriptions  paid  thereon,  and  also  the  proper  number  by  which  each 
share  was  distinguished ;  and  the  common  seal  was  from  time  to  time  affixed 
as  required  by  the  section. 

This  appears  to  us,  on  principle  as  well  as  on  the  authority  of  the  Southr 
ampton  Dock  Company  v.  BkhardSy  ant^,  vol.  i.  448,  (39  E.  C.  L.  R.  521,) 
1  Scott's  New.  Rep.  219,  to  be  a  sufficient  compliance  with  the  act  as  to 
render  the  book  admissible.  • 

It  was  areued  that  the  book  produced  contained  the  names  of  many  per- 
sons not  entided,  and  omitted  the  names  of  whole  classes  who  were  endued, 
and  therefore  ought  not  to  be  received.  But  if  the  book  is  only  made  ad- 
nussible  in  evidence  when  the  company  can  show  that  the  persons  whose 
names  were  entered  therein  were  the  persons  actually  entitled  to  be  so  entered, 
then  the  provision  in  the  152d  section  making  the  book  admissible  would  be 
almost  nugatory.  For  these  reasons  we  think  the  book  was  primd  fade 
evidence.     The  allegation  that  the  book  had  been  improperly  kept  by  reason 

3U 
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of  the  possible  omission  of  the  seal  to  some  of  the  later  entries  in  the  fiist 
1000  numbers,  appears  to  us  quite  immaterial.  Supposing  that  to  be  as  sug- 
gested, *it  only  shows  that  as  to  some  entries  (certainly  not  to  any  of  r»g^ 
^liose  in  question)  the  book  was  not  perfect.  It  does  not  tend  to  show  *- 
:t  erroneous ;  and,  even  if  it  did,  we  do  not  think  it  would  prevent  its 
admissibility,  provided  it  is  a  book  kept  band  fide  with  the  intention  of 
doing  what  the  act  directs ;  and,  in  essentials,  complying  with  its  directions. 
The  provisions  of  the  act,  as  to  all  the  details  to  be  included  in  the  book, 
are  clearly,  to  a  great  extent,  merely  directory. 

Supposing,  then,  the  book  to  be  admissible  in  evidence  to  show  a  primd 
fade  cas^,  dien  arises  the  second  question^  do  the  &cts  conclusively  rebut 
this  primd  facie  evidence  ?    We  think  they  do  not. 

The  argument  was,  that  no  others  than  the  original  subscribers,  or  those 
to  whom  they  might  have  made  over  their  shares  since  the  passing  of  the 
act  by  the  means  thereby  prescribed,  ought  to  have  been  registered ;  whereas 
many,  including  the  defendant,  were  registered,  who  had,  before  the  act, 
made  purchases  of  their  shares  from  the  original  subscribers,  receiving  scrip- 
certificates  from  them  in  respect  of  their  purchases,  and  bringing  those  scrip- 
certificates  to  the  secretary  as  vouchers  for  their  ownership.  The  transfers 
thus  made  were  said  to  be  altogether  illegal,  according  to  the  doctrine  laid 
down  by  Lord  Tenterden  in  Josephs  v.  PArer^  3  B.  &  C.  639,  5  D.  &  R. 
542,  1 C.  &  P.  341, 507,  and  to  the  cases  of  Duvergier  v.  FelloweSj  5  Bingh. 
248,  (16  E.  C.  L.  R.  436,)  2  M.  &  P.  384,  and  Blundell  v.  JFwwor,  8  Si- 
mons,  601.  We  may  observe  that  that  doctrine  was  not  necessary  for  the 
decision  of  the  first-mentioned  case  when  before  the  court,  nor  -mil  it  be 
necessary  for  us  now  to  investigate  its  soundness  on  general  principles,  or 
decide  on  the  extent  of  its  application,  if  it  shall  turn  out  that  parliament,  in 
the  act  for  forming  this  company,  has,  in  fact,  given  its  sanction  to  the  transfer 
of  ^shares  which  had  actually  taken  place  at  that  time.  The  other  r^g^g 
two  cases  fall  extremely  short  of  Josephs  v.  Preber.  ^ 

In  this  case  the  evidence  proved  that  the  original  subscribers  who  had 
paid  their  deposits  obtained  the  bankers'  receipt  for  their  money ;  that  those 
persons  producing  their  receipts  at  the  office  might  obtain  scnp-certificates 
in  exchange  for  them ;  and  that  such  certificates  were  commonly  sold  in  the 
market  to  the  amount  of  many  thousands. 

While  this  course  of  dealing  notoriously  prevailed,  the  company  obtained 
their  act,  with  its  recital  that  a  very  large  sum  had  been  already  subscribed 
for.  We  cannot  suppose  parliament  to  have  been  ignorant  of  the  manner 
m  which  the  subscriptions  had  been  made,  and  the  transfer  of  shares  nego- 
tiated ;  and  if*  the  intention  was  to  allow  none  to  be  proprietors  but  such  as 
had  been  originally  subscribers,  it  could  not  have  iailed  to  appear  flistinctly. 
Instead  of  this,  the  various  clauses  already  quoted  show  the  most  lax  em- 
ployment of  all  the  phrases  by  which  property  in  the  undertaking  could  be 
described,  out  of  the  most  popular  vocabulary.  These  expressions  are  not 
designedly  Varied  according  to  the  matter  of  the  respective  clauses,  but  arbi- 
trarily and  indiscriminately  used  as  all  bearing  the  same  import.  The  clause 
149  fixes  liability,  on  those  who  have  subscribed,  or  who  shall  hereafter 
subscribe.  Now,  it  is  clear  that  purchasers  of  shares  in  the  statutable 
form  were  intended  to  pay  the  calls ;  but  it  is  equally  clear  that  such  pur- 
chasers do  not  subscribe  in  the  strict  sense  of  the  word.  The  calls  are  to  be 
made  on  proprietors;  the  proprietorship  is  to  be  proved  by  production  of 
the  book ;  and  the  book  is  to  contain  the  names  of  all  who  are  and  who  sfaaE 
from  time  to  time  be  entitled  to  shares. 
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Taking  all  tbese  things  into  consideration,  the  court  cannot  doubt  that  all 
*li401   ^^  iiiade  liable  to  pay  calls,  who  ^having,  before  the  passing  of  the 
^   act,  become  entitled  by  the  then  well-understood  method  of  transfer, 
vrere  afterwards  registered  as  shareholders. 

There  is  no  principle  of  law  preventing  the  company,  when  they  came  to 
make  up  the  register-book,  from  treating  me  then  holders  of  scrip-certificates 
applying  for  shares,  as  the  parties  really  contributing  towards  the  600,000/., 
which  £e  company  were  by  section  3  authorize  to  raise.  It  was  the  mani- 
fest intention  of  the  original  subscriber  that  the  holder  of  his  scrip-certificate 
should  be  treated  as  his  assignee,  and  be  registered  accordingly  as  a  share- 
bolder.  And  we  see  nothing  in  the  proyisions  of  the  act,  or  m  any  general 
principles  of  law,  to  prevent  this  intention  from  being  carried  into  effect. 

We  do  not,  therefore,  find  it  necessary  to  rely  on  the  suggestion — ^that 
this  defendant  may  have  become  a  proprietor  by  bankruptcy,  or  other  legal 
means,  before  the  making  up  of  the  books.  We  decide  this  case  on  Sie 
broad  ground — that  the  book  was,  for  the  reasons  we  have  stated,  admis 
sible  as  primd  fade  evidence  that  the  defendant  was  a  shareholder ;  and 
that  such  primd  facie  evidence  was  not  rebutted  by  showing  that  White, 
and  not  the  defendant,  was  the  original  subscriber  in  respect  of  the  shares  in 
question. 

Other  incidental  points  arising  in  the  course  of  the  argument  were  ob- 
served upon  and  disposed  of  by  the  court. 

Judgment  for  the  plaintiffs,  (a) 

^     (a)  Vide  ant^  338. 
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The  Judges  who  usually  sat  in  Banc  during  this  Tenn  were, 

TiNDAL,  C.  J.  CoLTBfAN,  J. 

BOSANQUET,  J.  EbSKINE,  J. 


•HENRY  PRICE  (suing  by  GEORGE  PRICE,  his  Guaidian)  v.  [•641 
JAMES  EDWARD  DUGGAN. 

The  coart  will  grant  a  rule  nisi  for  a  new  trial  aAer  the  four  days,  where'  the  motioD  has 
been  delayed  through  mistake,  and  the  case  is  one  of  importance,  or  one  by  which  the 
title  to  property  would  be  bound.    SembU.  • 

Debt,  upon  an  indenture  of  apprenticeship  for  four  years,  whereby  the 
defendant  covenanted  to  pay  the  plaintiff  205.  per  month  for  the  first  year, 
255.  per  month  for  the  second  year,  and  305.  per  month  for  the  thin{  and 
fourth  years.  The  declaration  stated  that  the  plaintiff  had  served  the  four 
years ;  yet  the  defendant  had  not  paid  the  sums  of  money  so  covenanted  to 
be  paid  ;  whereby  an  action  accrued  for  66/.  55. 

Plea :  as  to  all  the  sums  of  money  mentioned  in  the  *declaration,  rmoAo 
except  23/.  parcel,  &c.,  actio  nony  because  the  defendant,  after  he  '■ 
became  indebted,  paid  to  the  plaintiff,  and  the  plaintiff  accepted  and  re- 
ceived from  the  defendant,  divers  sums  of  money,  amounting  to  the  several 
sums  mentioned  in  the  declaration,  except  as  aforesaid,  in  full  satis&ction 
and  discharge  of  the  several  sums  of  money  mentioned  in  the  declaration, 
except  as  aforesaid,  and  of  all  damages,  &c.  Verification,  and  prayer  of 
judgment.  And  as  to  the  sum  of  23/.,  parcel,  &c.,  acHo  ttUerius  non^  be- 
cause the  defendant  now  brings  into  court  the  sum  of  23/.  ready  to  be  paid 
to  the  plaintiff;  and  the  defendant  iurther  saith  that  he  never  was  indebted 
to  the  plaintiff  in  a  greater  amount  than  the  said  sum  of  23/.  in  respect  of 
the  cause  of  action  in  the  introductory  part  of  this  plea  mentioned.  Verifi- 
cation, (a)  and  prayer  of  judgment. 

The  replication  took  issue  upon  the  payment  and  acceptance  in  satis&c- 
tion,  and  alleged  that  the  plaintiff  accepted  the  23/.,  which  he  took  out  of 
court,  with  a  prayer  of  judgment  for  his  costs  and  charges.  (6) 

(a)  The  verification  appears  not  to  be  necessary.  No  witnesses  would  be  required  to 
prove  the  fact  that  the  defendant  brought  the  232.  into  court,  or  to  make  out  the  negative 
proposition,  that  he  was  not  further  indebted.  And  see  ante,  vol.  i.  288,  n.,  754,  n.,  759, 
(39E.C.L.  R.) 

(6)  Damages  ought,  it  would  seem,  to  have  been  prayed  also  in  respect  of  the  detention 
of  the  23/.  to  entitle  the  plaintiff  to  judgment  for  the  coest-s  which,  by  the  statute  of  Gloik 
cester,  are  given  only  where  damages  are  recovered.    Vide  HuUock  on  Cotlt,  2d  ed.,  8,  3. 
784 
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A  yerdict  having  been  found  for  the  defendant  at  the  trial  before  Colt- 
man,  J.,  at  the  second  sittings  at  Westminster,  in  last  Hilary  term, 

AndrewSj  Serjt,,  now  moved  for  a  new  trial.  According  to  the  ordmaiy 
rule,  this  application  ought  to  have  been  made  in  last  tenn,  the  cause 
having  been  tried  before  the  last  four  days  of  that  term ;  but  under  the 
m^Ao-y  ^special  circumstances  of  this  case,  it  is  hoped  that  the  court  will 
-I  think  that  the  motion  may  be  now  made.  The  affidavit  of  the 
plaintiff's  attorney  states,  that  he  imderstood  that  the  motion  could  not  be 
made  without  an  affidavit  specifying  the  grounds  upon  which  the  plaintiff 
conceived  that  he  was  entitled  to  the  rule ;  that  such  an  affidavit  had  been 
prepared,  but  that  the  party  by  whom  it  was  to  be  made  had  in  the  mean 
time  ^ne  to  sea ;  that  the  counsel  for  the  plaintiff  had  written  a  note  to  the 
plaintiff's  attorney,  suggesting  the  propriety  of  making  the  motion,  but  the 
attorney  having  changed  his  residence,  the  note  did  not  reach  him  till  the 
term  had  expired. 

TiNDAL,  C.  J.  If  the  question  between  these  parties  had  been  a  question 
of  importance,  or  if  the  verdict  would  have  bound  the  title  to  property,  (a) 
the  court  would  have  been  disposed  to  look  more  favourably  to  such  an  ap- 
plication. I  do  not  think  that  this  is  a  case  in  which  the  practice  should  be 
relaxed. 

The  rest  of  the  court  concurred. 

Rule  refused. 

(a)  At  common  law  a  plaintiff  or  a  defendant,  after  failing  in  one  species  of  action, 
brought  to  contest  a  right  to  property,  had,  in  general,  the  opportunity  of  trying  his  right 
again  in  an  action  of  a  higher  nature.  This  appears  to  be  the  ground  on  which  parties, 
who  had  several  defences  to  an  action,  or  who  had  several  answers  to  a  defence,  were 
precluded /rom  availing  themselves  of  more  than  one  plea  or  replication.  Thus  Lord 
Coke  says,  '*  If  the  tenant  make  choice  of  one  plea  in  bar,  and  that  be  found  against  him, 
yet  he  may  resort  to  an  action  of  a  higher  nature,  and  take  advantage  of  any  other 
matter;  and  the  law  on  this  point  is  by  them  that  understand  not  the  reason  thereof 
misliked,  saying.  Nemo prohibetur  pluribut  defentionibus  ttHJ*    Co.  Lit.  304,  a. 
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A.,  by  letter,  acknowledges  to  have  received  from  B.  32 1^  6«.  By  a  contemporaneoui 
account  taken  between  these  parties,  it  appears  that  146/.  Ss.  6</.,  part  of  the  32U.  5$^ 
was  a  sum  due  from  C.  to  B.,  which  A.  allowed  to  be  transferred  to  the  debit  of  his 
account  with  B.  A.  is  sued  by  B.,  inter  alia^  for  money  lent  and  upon  an  account 
stated. 

Heldy  that  A.  was  not  liable  for  the  146/.  3«.  6</.,  the  arrangement  amounting  to  a  promise, 
without  consideration,  to  pay  the  debt  of  another. 

AssuMPsrr,  for  goods  sold,  money  lent,  money  paid,  and  interest,  and 
upon  an  acco  int  stated. 

Pleas:  except  as  to  326/.  5«.(a)  non-assumpsit, — to  that  sum,  payment 
into  court. 

The  plaintiff  added  the  similiter ^  and  accepted  the  326/.  55.,  praying  his 
costs  and  chains. 

The  following  particulars  of  demand  were  delivered. 

This  action  is  brought  to  recover  the  sum  of  491/.  bs.  4d.  being  the  balance 
of  an  account  of  which  the  follovdng  is  a  copy. 

(a)  It  was  not  stated  in  what  way  this  sum  was  made  up.  The  defendant  appears  to 
have  deducted  from  the  491/.  5«.  4(/.  the  146/.  3«.  6</.,  and  part  of  the  45/.  4«.  iO(/. 
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Dr.               J.  T.  W.  French. 

J.  T.  W.  French.                Cr. 

1837. 

£ 
To  principal  and  in- 
terest of  old  account 
with  Dr.  John  French, 

t. 

d. 

£    t,l 

Balance  earned  down  this  day  321    6  0 
London,  Jane  29th,  1837. 

transferredas  per  letter  146 

8 

6 

June  29. 

To  sundry  sums  lent 
him,  viz. : 
1836. 
18ih  June    je40  0  0 
12th  Dec.    -    6  0  0 

1837. 
24th  Jan.     -  10  0  0 
With  interest 
tothisday-    -    2  7  6 

-% 67 

6 

To     sundry    silver 

spoons,  6lc^  as  per  in- 

voice, 2d  June     -    -    -    7 

14 

0 

To  cash  this  day  lent 

him 110 

0 

£321 

0 

£321    5    0 

•1837. 

£ 

d.                                                  [•645 

June  29. 

To  balance  brought 

down  due  J.  M.  French  321 

0 

1840. 

• 

April  28.     The  same  with  inter- 

est  to  this  day,  at  6  per 

cent.     ------    46 

4  10 

Your     bill,     dated 

Corfu,  paid  1888, 

2d  Sep.    £60    0    0 

With  inter- 

est to  this  day. 

at  6  per  cent    4  18    6 

64  '• 

6 

Tour     bill,     dated 

»%» 

Malta,  paid  1839, 

20th  Apr.  £50    0    0 

With  inter- 

est to  this  day, 

at6percenU    2  10    0 

115 

10 

A 

w 

488 

18 

4 

To  a  small  gold  fo- 

reign watch  -    -    -    -      7 

7 

7 

£491 

5 

4 

The  defendant  haying  subsequently  obtained  an  order  for  die  particulan 
of  the  first  item  of  146/.  3.  6d.<,  an  account  was  delirered  headed  *^  Dr.  — 
Dr.  John  French,  Dr.  John  French  —  Cr.,"  setting  forth  various  receipts 
and  payments  between  the  22d  June,  1821,  and  the  27th  March,  1826,  tear- 
ing a  balance  against  Dr.  French  of  94/.  6s.  8^</.,  to  which  was  added  in- 
terest at  5  per  cent,  on  that  sum  up  to  the  25th  March,  1837,  amounting  to 
61/.  165.  9kd. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Trinity  term,  the  plaintiff  (a  watch  and  chronometer  maker)  put  in  evidence 
an  account  signed  by  the  defendant  (a  naval  officer)  on  the  29th  Jime,  1837, 
as  in  the  particulars  of  demand  d  wn  to*,  and  the  following  unstamped  letter, 
also  dated  29th  June,  1837. 
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«  London,  June  29th,  1837. 

"  I  heitfby  acLnowledge  to  have  received  from  J.  M.  French,  Esq.,  the 

sum  ti  3211.  OS. ;  and  should  I  die  during  my  absence  from  £ng;land,  or  at 

*64r     ^^y  ^"'^^  before  the  *said  debt  is  liquidated,  it  is  my  desire  that  he 

should  be  paid  out  of  whatever  property  I  may  possess  at  the  time  of 

my  ,  %th,  with  legal  interest  on  the  same.  J.  T.  French." 

'/ .  i  object  of  this  arrangement  was  said  to  be  to  render  it  unnecessary  for 
th'.  /laintm  to  make  any  claim  against  the  estate  of  Dr.  French,  who  had  died 
at  Bruges  in  embarrassed  circumstances.  It  appeared  that  the  two  sisters  of 
the  delendant  had,  at  a  subsequent  period,  entered  into  some  engagement  to 
pay  the  amount  of  the  balance  due  from  Dr.  French.  It  was  suggested  that 
this  engagement,  as  well  as  the  vouchers  for  the  account  with  Dr.  French, 
had  been  destroyed  by  the  fire  which  burnt  down  the  Royal  Exchange,  and 
the  plaintiff's  premises  which  adjoined. 

For  the  plaintiff  it  was  contended,  that  the  defendant's  letter  of  the  29th 
of  June,  1837,  was  evidence  of  a  loan  made  by  the  plaintiff  to  the  defendant, 
for  the  purpose  of  enabling  the  latter  to  discharge  die  debt  of  321/.  55.  due 
bom  his  fiither. 

For  the  defendant  it  was  contended,  that  the  letter  of  the  29th  of  June, 
1837,  amounted  to  an  original  engagement  and  required  an  agreement  stamp, 
or  that  it  was  a  contract  of  guarantee  in  respect  of  a  by-gone  debt,  and  was 
therefore  void  for  want  of  an  apparent  consideration. 

TiNDAL,  C.  J.,  was  of  opinion  that  the  document  amounted  to  an  acknow- 
ledgment, and  not  an  agreement.  A  verdict  was  found  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  165/.  Os. 
id.  (146/.  3*.  8d.  with  interest  thereon  from  the  29th  of  June,  1837.) 

On  the  first  day  of  Michaelmas  term,  Bompas,  Serjt.,  obtained  a  rule  nisi 
pursuant  to  the  leave  reserved. 

Chamnell,  Serjt.,  (with  whom  was  Butty)  now  showed  cause.  The  326/.  bs. 
*6471  P^^  ^"^^  court,  covered  all  the  ^items  in  the  particulars  of  demand 
^  with  the  exception  of  the  disputed  item  of  146/.  3^.  6e/.  and  interest 
thereon.  To  interest,  it  is  clear  that  the  plaintiff  cannot  be  entitled.  With 
regard  to  the  debt  owing  from  Dr.  French,  that  was  barred  in  1837  by  the 
statute  of  limitations,  more  than  six  years  having  then  elapsed  from  the  time 
of  the  advances  being  made  to  him,  (a)  If  this  is  to  be  considered  as  an 
agreement,  fixing  the  defendant  with  a  debt,  it  is  void  for  want  of  a  stamp 
and  for  want  of  consideration,  no  sufficient  consideration  appearing  upon  the 
fece  of  the  instrument.  It  cannot  be  available  as  a  receipt,  no  act  having 
been  done  by  the  plaintiff  to  discharge  Dr.  French's  estate  from  this  sum. 

BompaSj  Serjt.,  (with  whom  was  JameSy)  in  support  of  the  rule.  It  was 
never  sdleged  on  the  part  of  the  plaintiff,  that  the  letter  of  the  29th  of  June 
amounted  to  a  new  agreement.  All  that  was  contended  for  was,  that  it 
afforded  evidence  of  a  loan  made  by  the  plaintiff  to  the  defendant,  for  the 
purpose  of  enabling  the  latter  to  discharge  his  father's  debt,  in  which  object, 
as  one  of  the  next  of  kin,  he  was  personally  interested.  That  was  not 
expressed  tq  be  the  ground  of  the  arrangement,  but  the  circumstances  sur- 
rounding the  case,  together  with  the  letter,  show  what  the  intention  of  the 

(a)  The  advances  consisting  entirely  of  sums  paid  for  biUs  of  exchange,  to  remit  to 
Dr.  F.  at  Bruges,  where  he  resided  till  his  death,  the  operation  of  the  statute  might  have 
been  avoided,  as  between  the  original  parties ;  and  it  would  seem  that  a  contract  to 
guarantee  a  debt  barred  by  the  statute  would  bind,  if  founded  upon  any  other  considei a* 
tioo  than  that  of  forbearing  to  sue ;  and  qum^e  even  as  to  that  exception.  Vide  Haigh  v. 
Areola,  10  A.  dc  E.  809,  (37  E.  C.  L.  R.  108,)  3  P.  dc  D.  477. 
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parties  was.  It  is  the  same  thing  as  if  the  defendant,  having  borrowed  the 
money  of  the  plaintiff,  had  taken  it  out  of  his  pocket  to  satisfy  his  father's 
debt.  [EasKiNE,  J.  The  plaintiff  never  meant  to  discharge  Dr.  French.] 
It  is  *submitted,  tiiat  the  memorandum  of  the  29th  of  June  amounted 


to  a  parol  acknowledgment  that  the  defendant  had  received  money 
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of  the  plaintiff  for  that  purpose. 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  the  plaintiff  has 
a  legal  right  to  recover  the  146/.  3^.  6</.,  and  interest  upon  *that  sum.  To 
show  the  defendant's  liability  the  plaintiff  produced  two  documents.  One 
of  them,  which  purports  to  be  an  account  stated,  contains  this  entry :  ^'  To 
principal  and  interest  of  old  account  with  Dr.  John  French,  transferred,  as 
per  letter,  136/.  3s.  6(/."  From  this  entry  it  must  be  inferred  that  the  sum 
was  originally  due  from  Dr.  French,  the  defendant's  father.  But  it  is  said 
that  this  debt  was  transferred,  and  that  there  mi^ht  be  a  good  consideration 
for  such  a  transfer.  The  letter,  however,  mstead  of  speakins  of  a 
transfer,  states  that  the  defendant  has  received  from  the  plaintiff  the 
sum  of  321/.  b$.  The  effect  of  the  two  documents,  taken  together,  is, 
to  show  that  the  defendant  had  allowed  himself  to  be  charged  in  account 
with  a  debt  due  from  his  father.  It  is  su^ested  on  the  part  of  the  plaintiff, 
that  the  transaction  may  be  considered  as  a  borrowing  of  money  from  the 
plaintiff,  and  a  payment  of  the  father's  debt  with  the  money  so  borrowed. 
The  substratum  of  that  su^estion  must  be,  that  the  debt  due  from  Dr. 
French  was  satisfied.  But  it  is  inconsistent  with  such  a  supposition,  that 
the  plaintiff  should  afterwards  obtain  from  Dr.  French's  two  daughters  a 
note  or  engagement  to  pay  the  same  debt.  The  ground  of  the  suggestion 
therefore  fails ;  (a)  and  the  case  stands  *as  one  in  which  the  defendant  r^g-g 
has  undertaken,  without  consideration,  to  pay  the  debt  of  another,  and  *- 
that,  a  debt  which,  at  the  time  the  undertaking  was  given,  appears  to  have 
been  barred  by  the  statute  of  limitations.  (6)    The  rule  must  be  discharged. 

BosANQUET,  J.,  concurred k 

CoLTMAN,  J.  The  substance  of  the  agreement  was  a  promise  by  the 
defendant  to  pay  the  debt  of  his  father*  To  support  such  an  agreement, 
there  must  be  a  sufficient  consideration ;  and,  bv  the  statute  of  frauds,  that 
consideration  ought  to  appear  upon  the  fece  of  me  instrument  (c) 

Erskine,  J.,  concurred. 

Rule  dischaiged. 

(a)  As  to  the  distinction  between  an  ciypfomiwu),  which  discharges  the  original  debtor, 
and  an  ad-promUno,  where  the  liability  is  only  collateral,  see  Viun.  Inst  Imp.  Conim.lib> 
2,  tit  1,  de  rerum  divisiofUy  175,  ibid.  lib.  4,  tit  6,  s.  9,  de  cofutitutA  penmutt  731 ;  F.  N.  B. 
121,  M.  note  (d)  ;  Pudsey'i  case,  cited  2  Leon,  llO;  Roe  v.  Haugh,  1  8alk.  28;  BudaKf^ 
▼.  Damall,  2  Lord  Raym.  1085,  1087 ;  White  y,  CuyUr,  1  Esp.  N.  P.  C.  200,  6  T.  R  176; 
Jngtey  v.  Harden,  1  N.  R.  124,  128 ;  Jirey  v.  Davenport,  2  N.  R  474, 476 ;  Droit  r.  Mitekd, 
3  East  251 ;  Bird  v.  Gammon,  3  New  Cases,  883,  (32  E.  C.  L.  R  366,)  5  Scott,  N.  R  218. 

(6)  SuprA,  647  (a). 

(c)  Vide  Wain  v.  Warltert,  6  East,  10 ;  Saundert  v.  Wakefield,  4  B.  &  Aid.  595;  /»- 
kin*  y.  Reynolde,  3  Bro.  dt  B.  14,  (7  E.  C.  L.  R.  328.)  6  B.  Moore,  86 ;  Ru99dl  ▼.  Moede^, 
B.  &,  B.  211,  (7  E.  C.  L.  R  414.)  6  Moore,  521  ;  Pace  v.  MarsK  1  Bingh.  216,  (8  E.  C 
L.  R.  302,)  8  B.  Moore,  59;  Morley  v.  Bootkhy,  3  Bingh.  107  (11  E.  C.  L.  R  53,)  10  B. 
Moore,  395  ;  Newbery  v.  Jrmstrongy  Mood,  dt  Ma  Ik.  389,  4  C.  dfc  P.  59,  (19  E.  C.  L.  R- 
272,)  6  Bingh.  201,  (11  E.  C.  L.  R  65,)  3  M.  dt  P.  507 ;  Cole  y.  Dyer,  1  Tyrwh.  304. 
1  Cro.  dt  Jerv.  461 ;  Peate  v.  Dickens,  6  Tyrwh.  116,  I  C.  M.  dc  R  422,  3  DowK  P.  C.  171; 
Jamee  v.  WiUiame,  5  B.  dt  Ad.  1109,  (27  E.  C.  L.  R.  280.)  3  Nev.  dt  M.  196,  200  (ft), 
(28  E.  C.  L.  R.  392,)  2  Dowl.  P.  C.  481 ;  Shortrede  y.  Cheek,  3  Nev.  dc  M.  866, 1  A.  A  E.57. 
(28  E.  C.  L.  R  37 ;)  Clancy  y,  Piggott,  4  Nev.  dc  M.  496, 2  A.  dt  E.  478,  (29  E.  C.  L.It 
147  ;)  Daviee  v.  Wilkinton,  10  A.  dt  E.  98,  (37  E.  C.  L.  R  58,)  2  P.  dt  D.  256:  Lymght  r. 
Walker,  1  Bligh.  N.  8. 1 ;  Read  v.  Nash,  I  Wils.  805,  8.  C.  3  Wentw.  Plead.  104,  S  Rich. 
Pract  C.  P.  24,  ante,  vol.  i.  p.  929,  n. 
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•650]  ♦SALTER  v.  WOOLLAMS  and  Another. 

A.  sells  to  B.  a  rick  of  hay,  standing  on  land  in  the  occupation  of  C,  at  an  entire  price, 
undertaking  to  deliver  it  to  B.  before  a  certain  day,  upon  request,  B.  engaging  to  take 
it  away  on  or  before  that  day ;  C.  having  previously  acknowledged  the  hay  to  be  the 
property  of  A.,  and  consented  that  it  should  remain  on  the  premises  until  that  day.  (a) 
A.  gives  an  order  to  C.  to  permit  B.  to  remove  the  hay,  which  C.  refuses  to  do : 

Hddy  a  sufficient  delivery  of  the  hay,  as  between  A.  and  B. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on  the  24th 
of  July,  1839,  the  defendants  put  up  to  sale  by  auction  two  ricks  of  hay, 
m  two  lots^  subject  to  the  following  conditions,  amongst  others,  that  is  to 
say :  That  the  tughest  bidder  should  be  the  purchaser ;  that,  upon  the  close 
of  the  bidding,  the  purchaser  should  immediately  pay  down  a  certain  deposit, 
in  default  whereof  the  lot  or  lots  purchased  was  or  were  to  be  put  up  again, 
immediately,  and  sold ;  that  the  remainder  of  the  purchase-money  should  be 
paid  to  the  defendants,  at,  &c.,  on  the  25th  of  July,  1839,  and  that  the  lots 
should  be  taken  away  at  the  expense  of  the  purchaser  on  or  before  the  28th 
of  September,  then  next ;  that  upon  failure  of  complying  with  the  condi- 
tions, the  deposit  should  be  forfeited,  and  the  lots  resold,  the  deficiency  and 
all  charges  to  be  made  good  by  the  defaulter.  The  count  then  alleged  that 
the  plaintiff  became  the  purchaser  of  the  rick  of  hay  comprised  in  the  second 
lot,  at  the  price  of  30/.;  and  that  afterwards,  to  wit,  on,  &c.,  in  considera- 
tion thereof,  and  also  in  consideration  that  the  plaintiff  had,  at  the  request 
of  the  defendants,  promised  them  to  perform  and  fulfil  the  said  conditions  of 
sale,  in  all  things  therein  contained  on  his  part,  as  purchaser  of  the  said 
second  lot,  to  be  performed  and  fulfilled,  they  the  defendants  promised  the 
plaintifi*  to  perform  and  fulfil  all  things  in  the  said  conditions  contained  on 
their  part,  as  sellers  of  the  said  second  lot,  to  be  performed  and  fblfilled,  and 
also  to  deliver  possession  to  the  plaintiff  of  the  said  last-mentioned  rick  of  hay, 
when  the  plaintiff  should,  before  the  28th  of  September,  1839,  at  a  reasonable 
•6511  ^°^^  ^"  *^*^  behalf,  *request  them  so  to  do ;  and  the  plaintiff  did  then 
^  pay  to  the  defendants  the  said  sum  of  30/.  Averment :  that  although 
the  plaintiff  did,  before  the  said  28th  of  September,  1839,  to  wit,  on  the 
2d  of  August,  1839,  being  a  reasonable  time  in  that  behalf,  request  of  the 
defendants  to  deliver  to  him  possession  of  the  said  rick  of  hay  so  purchased 
by  the  plaintiff  as  aforesaid,  and  that  the  plaintiff  was  then  ready  and  will- 
ing to  fcike  away  the  same  from  the  said  premises  -^  yet  the  defendants,  not 
regarding  their  said  promise,  did  not  nor  would,  when  they  were  so  requested 
as  aforesaid,  or  at  any  other  time,  delivw  to  the  plaintiff  possession  of  the 
last-mentioned  rick  of  ha^,  but  then  wholly  neglected  and  refused  so  to  do. 
By  means  of  which  premises  the  last-mentioned  rick  of  hay  has  not  yet  been 
delivered  to  the  plaintiff,  and  he  has  not  had  possession  of  the  same ;  and 
thereby  he  has  lost  and  been  deprived  of  all  the  profits  and  advantages  he 
otherwise  would  have  made  and  acquired  from  the  last-menrioned  rick  of 
hay,  if  the  same  had  been  delivered  to  him  according  to  the  defendants' 
^id  promise.  The  declaration  also  contained  a  count  for  money  had  and 
received. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  defendants  did  deliver  to 
^e  plaintiff  possession  of  the  last-mentioned  rick  of  hay.  Issue  on  both 
pleas. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminister  after 
Easter  term,  1840,  the  following  facts  appeared : — 

A  distress  was  taken  on  behalf  of  J.  and  R.  Aldridge  for  rent  due  to  them 

(a)  Vide  post,  662  (a). 
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lar  proyisions  in  reference  to  the  cases  of  female  proprietors  marrying,  and 
the  death  of  any  proprietor. 

The  sections  which  regulate  calls  on  shares  are  the  149th,  and  some  which 
follow  it.  The  persons  required  to  pay  them  are  "  the  several  parties  who 
subscribed,  or  who  shall  tliereqfter  subscribe  for  or  towards  the  said  r^^frj 
•undertaking,  and  they  are  hereby  required  to  pay  the  sums  of  money  "- 
by  them  respectively  subscribed  for  or  towards  (probably  omitting  by  mis- 
take, *'  the  said  undertaking,"  or)  such  parts  or  proportions  thereof  as  shall 
from  time  to  time  be  called  for  by  the  directors,"  &c.  Then,  after  imposing 
some  limitation  in  point  of  time,  and  amount,  and  notice,  it  says,  '^  the  respec- 
tive owners  of  shares  shall  pay  their  rateable  proportions  of  the  moneys  to  be 
called  for  as  aforesaid,"  &c.  And  if  any  owner  or  proprietor  for  the  time 
being  of  any  such  share  shall  neglect  so  to  do,  the  company  may  declare  the 
share  of  such  owner  to  be  forfeited,  &c. 

The  152d  section  prescribes  the  manner  in  which  the  company  may  sue 
for  calls,  and  is  that  upon  which  the  present  action  is  founded.  "  In  any 
action  to  be  brought  by  the  said  company  against  any  proprietor,  for  the  time 
being,  of  any  share  in  the  said  undertaking,  to  recover  any  money  due  and 
payable  for  or  in  respect  of  any  call,  it  shall  be  sufficient  for  the  said  com- 
pany to  declare  and  allege  that  the  defendant,  being  a  proprietor  of  a  share 
m  the  said  undertaking,  is  indebted  to  the  said  company — in  such  sum  of 
mopey  as  the  calls  in  arrear  shall  amount  to — for  a  call  or  so  many  calls  of 
such  sums  of  money  upon  a  share  belonging  to  the  said  defendant ;  whereby 
an  action  hath  accrued  to  the  said  company  by  virtue  of  this  act,  without 
setting  forth  the  special  matter;  and  on  the  trial  of  such  action,  it  shall  only 
be  necessary  to  prove  that  the  defendant,  at  the  time  of  making  such  respec- 
tive calls,  was  a  proprietor  of  a  share  in  the  said  undertaking,  and  that  such 
call  was  in  feet  made,  and  that  such  notice  was  given  as  is  directed  by  this 
act,  without  proving  the  appointment  of  the  directors  who  made  such  calls, 
or  any  other  matter  whatsoever ;  and  the  said  company  shall  thereupon  be 
entitled  to  recover  what  shall,  appear  due,  including  mterest  computed  as 
aforesaid  on  such  calls,  unless  it  shall  appear  that  any  such  *call  r*gog 
exceeded  5/.  per  share,  or  was  made  payable  before  the  expiration  of  ^ 
two  calendar  months  from  the  day  appomted  for  payment  of  the  last  preced- 
ing call,  or  that  notice  was  not  given  as  hereinbefore  required.  And  in 
order  to  prove  that  the  defendant  was  a  proprietor  of  such  share  in  the  said 
undertaking  as  alleged,  the  production  of  the  book  in  which  the  company  is 
by  this  act  directed  to  enter  and  keep  the  names  and  additions  of  the  several 
proprietors  from  time  to  time  of  shares  in  the  said  undertaking,  with  the 
number  of  shares  they  are  respectively  entitled  to,  and  of  the  places  of  abode 
of  the  several  proprietors  of  the  said  undertaking,  and  of  the  several  persons 
and  corporations  who  shall  from  time  to  time  become  proprietors  thereof^  or  he 
entitled  to  shares  therein,  shall  be  primA  facie  evidence  that  such  defendant 
is  a  proprietor,  and  of  the  number  and  amount  of  his  shares  therein." 

The  form  (Jf  transfer  is  given  in  sect.  156.  It  is  to  be  by  a  deed  which 
the  company  are  to  keep,  and  enter  a  memorial  of  it  in  some  book,  endorsing 
the  memorial  with  the  entry,  and  until  such  memorial  is  entered,  the  seller 
shall  be  held  liable  for  future  calls,  and  the  purchaser  shall  have  no  share  in 
the  undertaking,  no  share  in  the  profits,  and  no  vote  at  the  meetings.  The 
223d  section,  which  prohibits  the  company  from  taking  land  compulsorily 
before  the  whole  sum  of  600,000/.  shall  have  been  subscribed  for,  was  also 
referred  to  as  throwing  light  on  the  argument,  inasmuch  as  it  recites  that,  at 
the  tiiv»  of  the  act  passing,  340,000/.  had  been  already  subscribed  ibr.^ 
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Applying  the  facts  proved  to  these  enactments,  the  learned  counsel  for 
the  defendant  (who  was  also  defendant  in  error)  argued ;  first,  that  the  register 
book  produced  was  not  evidence,  because  it  was  kept  in  a  manner  by  no 
*6361  ™^^^^  conformable  to  the  act ;  secondly,  that,  if  *it  was  admissible 
-■  in  evidence,  the  primd/acie  case  of  ownership  which  it  made  out  had 
been  conclusively  rebutted  by  the  other  facts  proved. 

As  to  the  first  of  these  propositions,  it  is  to  be  observed,  that  the  book 
which,  by  the  152d  section,  is  made  priTnd/ade  evidence,  is  "  the  book  in 
which  the  company  is  by  the  act  directed  to  enter  and  keep  the  names  and 
additions  of  the  several  proprietors,  with  the  number  of  shares  and  their 
places  of  abode,"  &c.,  &c.  By  section  145,  the  company  is  directed  to  keep 
a  book  in  which  they  are  to  enter  (irUer  alia)  the  names  and  additions  of  the 
shareholders,  with  the  number  of  shares  they  respectively  hold ;  but  they 
are  not  directed  to  enter  their  places  of  abode.  By  section  147,  they  are 
directed  to  keep  another  book,  in  which  they  are  to  enter  the  pln^e3  of  abode 
of  the  several  proprietors  from  time  to  time.  It  thus  appears  that  the  act 
requires  two  books  to  be  kept,  one  containing  {inter  alia)  the  names  and 
additions  of  the  proprietors,  with  the  number  of  shares  they  are  respectively 
entitled  to ;  the  other  containing  only  the  true  account  of  the  places  of  abode 
•of  the  proprietors. 

To  what  book,  then,  does  the  152d  section  refer  when  it  speaks  of  the 
book  directed  to  be  kept  containing  the  nameSy  addUionSy  viwmber  of  shares j 
and  places  ofabode^    We  think  it  refers  to  the  book  in  section  145. 

It  is  essential  for  the  purposes  of  the  action  for  calls  that  the  names  and 
numbers  of  shares  shall  be  shown  in  evidence ;  that  appears  from  the  book 
in  section  145,  and  not  from  that  in  section  147.  The  places  of  abode  can 
very  rarely,  if  ever,  be  important  in  such  actions.  One  of  these  two  books 
must  have  been  intended.  And,  as  section  145  is  clearly  sufficient  to  show 
what  is  wanted  to  be  shown,  and  the  other  is  not,  we  think  that  the  words 
•6371  ^^  section  152,  as  to  the  places  of  abode,  must  be  •rejected,  as  being 
-'   in  the  nature  of  a  false  demonstration  qiuB  mm  noceL 

If,  then,  the  book  referred  to  in  section  145,  be  the  book  which  by  section 
152,  is  made  primd  Jucie  evidence,  the  next  inquiry  is,  whether  the  book 
which  was,  in  fact,  produced,  was  kept  pursuant  to  the  145th  section. 
Now  the  evidence  clearly  shows  that  it  was  the  book  intended  to  be  kept 
under  the  provisions  of  that  section.  It  contains  the  names  and  additions  of 
all  the  persons  whom  the  company  supposed  to  be  the  persons  entided  to 
shares,  with  the  number  of  those  shares,  though  not  in  all  cases  the  amount 
of  subscriptions  paid  thereon,  and  also  the  proper  number  by  which  each 
share  was  distinguished ;  and  the  common  sesd  was  from  time  to  time  affixed 
as  required  by  the  section. 

This  appears  to  us,  on  principle  as  well  as  on  the  authority  of  the  South- 
ampton  Dock  Company  v.  Richards^  antij,  vol.  i.  448,  (39  E.  C.  L.  R.  521,) 
1  Scott's  New.  Rep.  219,  to  be  a  sufficient  compliance  with  the  act  as  to 
render  the  book  admissible.  • 

It  was  argued  that  the  book  produced  contained  the  names  of  many  per- 
sons not  entided,  and  omitted  the  names  of  whole  classes  who  were  endded, 
and  therefore  ought  not  to  be  received.  But  if  the  book  is  only  made  ad- 
missible in  evidence  when  the  company  can  show  that  the  persons  whose 
names  were  entered  therein  were  the  persons  actually  entitled  to  be  so  entered, 
then  the  provision  in  the  152d  section  making  the  book  admissible  would  be 
almost  nugatory.  For  these  reasons  we  think  the  book  was  primd  facie 
evidence.     The  allegation  that  the  book  had  been  improperly  kept  by  reascm 
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tion.     That  part  of  the  schedule  to  55  G.  3,  c.  184,  which  applies  to  this 
case,  runs  thus : — 

^^Apprenticeship  and  Clerkship — Indenture,  or  other  instrument  or 
writing,  containing  the  covenants,  or  articles,  or  agreements  for,  or  relating 
to,  the  service  of  any  such  apprentice,  clerk,  or  servant,  as  aforesaid,  who 
shall  be  put  or  placed  to,  or  with,  a  new  master  or  *mistress,  either  r^^^iu 
by  assignment,  transfer,  or  turn-over,  or  upon  the  death,  absence,  or  *- 
incapacity  of  the  former  master  or  mistress,  or  otherwise,  or  any  writing 
whatever,  whereby  any  such  assignment,  transfer,  or  turn-over  may  be  ef 
fectuated  or  ascertained, 

''Where  there  shall  be  any  such  valuable  consideration  as  aforesaid, 
moving  to  the  new  master  or  mistress,  exclusive  of  any  part  of  the  consider- 
ation to  the  former  master  or  mistress,  which  may  be  returned  or  given,  or 
transferred  to  the  new  master  or  mistress, — ^such  and  the  like  duty,  in  pro- 
portion to  the  amount  or  value  of  such  new  consideration  only,  as  is  before 
charged  on  any  ori^nal  indenture  of  apprenticeship.  And  where  there  shall 
be  no  such  new  consideration,  if  the  indenture  or  other  instrument  or  writing 
shall  not  contain  more  than  1080  words,  1/. ;  and  if  the  same  shall  contain 
more  than  that  quantity,  IZ.  15*." 

It  appears  to  me  that  the  term  "  assignment"  alone  would  have  been  used, 
if  it  had  been  contemplated  that  no  new  stipulations  would  be  introduced. 
Had  the  term  ''  assignment"  been  used  alone,  the  operation  of  the  clause 
would  have  been  confined  to  deeds  by  which  the  services  of  the  apprentice 
were  transferred  to  a  new  master  upon  the  original  terms.  I  cannot  see 
with  sufficient  certainty  that  an  additional  stamp  is  imposed  in  such  a  case 
as  the  present ;  and  there  ought  to  be  no  doubt  on  the  subject  before  we  can 
say  that  such  stamp  is  necessary. 

BosANQUET,  J.  I  think  it  is  quite  clear  that  the  court  ought  not  to  require 
an  additional  stamp,  unless  it  appears  that  the  obhgation  is  distinctly  im- 
posed by  the  legislature.  Here,  the  apprentice  having  served  his  master 
during  part  of  the  original  term  of  five  years  and  a  half,  an  agreement  is  en- 
tered into,  by  which  he  is  to  serve  another  master  for  the  residue  of  the 
term,  and  also  for  an  additional  year ;  and  the  question  is,  •whether  r^ggc 
the  indenture  in  which  that  agreement  is  embodied,  an  indenture  ^ 
creating  the  relation  of  master  and  apprentice  between  the  defendant  and 
fhe  plaintiff  for  the  residue  of  the  term  of  five  years  and  a  half  and  one  year 
more,  requires  two  stamps  under  the  enactment  which  has  just  been  read. 
This  is  an  indenture  containing  "  covenants,  articles,  or  agreements"  relating 
to  the  service  of  an  apprentice  with  a  new  master,  whereby  an  assignment 
of  the  apprentice  is  effected,  upon  which  the  statute  imposes  a  1/.  stamp.  I 
cannot  see  that  any  further  stamp  is  expressly  required ;  and,  in  the  absence 
of  an  enactment  expressly  imposing  a  further  stamp,  I  think  the  single  1/. 
stamp  is  sufficient. 

CoLTMAN,  J.  It  is  clear  that  the  clause  in  question  contemplates,  not  a 
bare  assignment,  but  also  something  to  be  embodied  in  an  assignment  The 
argument  on  the  part  of  the  defendant  would  apply  to  any  variation  in  the 
terms,  as  well  as  to  an  alteration  in  the  time,  of  the  service.  If  the  parties 
had  cancelled  the  deed  by  tearing  off  the  seal  and  had  made  a  new  deed, 
the  effect  would  have  been  the  same ;  and  it  could  not  have  been  contended 
that  such  new  deed  would  have  required  more  than  the  1/.  stamp,  (a) 

(a)  As  to  the  effect  of  the  cancellation  of  deeds,  see  Com.  Dijf.  Fait*,  (F.  2 ;)  Matktif 
•onU  case,  6  Co.  Rep.  22  b ;  Matheirson  v.  Lydiate,  Cro.  Eliz.  408,  470,  546 ;  Jtk  v.  Bnti- 
ful$,  Cro.  Jac.  250 ;  MagennU  v.  MacCuUougk,  Giib.  Eq.  Cases,  236 ;  /2oe  v.  JnkMap  tf 
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^6661       *£bskine,  J.   I  am  also  of  opinion  that  the  enactment  contem- 
-l   plated,  not  a  mere  assignment,  but  an  assignment  in  which  terms 
might  be  introduced,  and  that  one  stamp  of  1/.  was  therefore  sufficient. 

Rule  discharged,  (a) 

York,  6  East,  86;  WootUy  ▼.  Gregory,  2  Toang  dc  Jerv.  636 ;  Doe  v.  Thomas,  9  B.  &  G. 
2S8,  (17  E.  C.  L.  R.  380,)  4  Mann.  &  Ryl.  218;  Walker  v.  Riehard$onj  2  M.  &  W.  882, 
1  Wms.  Saund.  236  a. 

If  a  deed  be  delivered  up  to  be  cancelled  to  the  party  who  is  bound  by  it,  and  it  is  ac- 
cordingly cancelled  by  tearing  off  the  seals  or  otherwise  defacing  it,  or  if  the  person  who 
has  the  deed,  cancel  it  by  agreement  with  the  other  party,  it  becomes  void ;  Pere$  v.  Bishop, 
Dyer,  112  a,  Shepp.  Touchsu  70.  But  where  an  estate  has  actually  passed  by  a  deed, 
the  cancelling  of  it  aAerwards  will  not  devest  any  estates  out  of  the  persons  in  whom 
they  were  vested  by  such  deed.  Thus  where  a  father,  having  quarrelled  with  his  eldest 
son,  made  a  settlement  on  his  wife  of  100/.  a  year  in  augmentation  of  her  jointure; 
aAerwards,  being  reconciled  to  his  son,  he  cancelled  the  deed,  and  so  it  was  found  at  his 
death.  On  a  trial  at  law,  the  deed,  being  proved  to  have  been  executed,  was  adjudged 
good,  though  cancelled ;  Hudson's  case,  Prec.  in  Chancery,  235.  If,  however,  the  party 
to  whom  the  estate  is  conveyed  disagree  to  the  deed,  and  disclaim  the  estate  before  he 
has  done  any  thing  to  signify  his  agreement  thereto,  the  estate  is  devested  out  of  the 
party  disclaiming,  and  revested,  ab  initio,  in  the  party  conveying.    Post,  701  (c). 

(a)  Supposing  the  plaintiff  to  have  been  of  age  on  the  8th  of  November,  1838,  when 
his  services  were  transferred  to  the  defendant,  the  assignment  would  appear  to  have 
enured  as  a  mutual  release,  extinguishing  the  first  contract;  as  the  acceptance  of  a  de- 
mise for  a  new  term  of  years,  operates  as  a  tacit  surrender  of  an  existing  term. 

It  has  been  held,  that  for  the  purpose  of  gaining  a  settlement,  an  indenture  of  appren- 
ticeship may  be  assigned  by  parol,  without  any  writing ;  Rex  v.  East  Bridgeford,  Burr. 
SetL  cases,  133,  2  Bott.  557.  But  the  assignee  could  not  sue  or  be  sued  upon  the  cove- 
nants in  the  original  deed.  An  assignnunt,  therefore,  unless  it  contained  fresh  covenants, 
would  leave  the  apprentice  and  his  new  master  without  mutual  remedies.  Such  an  as- 
signment would  be  nugatory  as  between  the  parties,  and  can  hardly  be  supposed  to  be 
the  assignment  contemplated  by  the  statute. 

Upon  an  assignment  reduced  to  writing,  and  for  a  valuable  consideration,  a  stamp 
was  necessary  under  the  8  Anne,  c.  8,  s.  39 ;  Between  the  parishes  of  Curenden  and  Laland^ 
in  Lancashire,  2  Stra.  903 ;  and  is  so  now ;  Rex  v.  The  Inhabitants  of  Fakenham,  2  A.  &  E. 
528,  4  N.  dc  M.  563.  The  stamp  duty,  upon  assignments  of  apprenticeship,  is  imposed 
not  only  upon  indentures,  but  upon  other  %n$trvimnUs  or  writings^  whether  under  seal 
nr  not 
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An  agreement,  whereby  a  debtor  undertook  to  convey  his  property  to  trustees  for  the 
benefit  of  his  creditors,  contained  a  proviso  that  **  the  said  agreement  was  to  be  void 
nnless  the  creditors,  whose  names  and  descriptions  were  stated  on  the  other  side  of 
the  agreement,  should  concur  in  the  arrangement" 

Edd,  that  this  was  not  a  condition  precedent,  the  performance  of  which  the  debtor  was 
bound  to  aver  on  setting  up  the  agreement  as  an  answer  to  an  action  by  one  of  his 
creditors. 

Assumpsit,  for  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit  except  as  to  125/.  &.  5(f., 
and,  secondly,  as  to  that  sum, — that  afler  the  making  of  the  promises  in  the 
declaration  mentioned  as  to  the  said  sum  of  125/.  §s.  bd.  parcel,  &c.,  and 
before  the  commencement  of  the  suit,  to  wit,  on  1st  November,  1837,  the 
defendant  was  in  bad  and  embarrassed  circumstances,  and  was  indebted  to 
the  plaintiff  in  the  said  sum  of  125/.  &.  bd.y  and  to  certain  other  persons 
tespectively  in  divers  other  sums  of  money,  and  was  imable  to  pay  the 
plamtiflf  and  the  said  other  creditors  of  the  defendant  the  said  debts  in  full ; 
whereof  they  had  notice  ;  that  thereupon,  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  by  a  certain  agreement  in  writing,  then  made,  by  and  between 
the  defendant  of  the  one  part,  and  the  plaintin  and  the  said  other  creditors 
of  the  defendant  of  the  otiier  part,  whose  name»  were  subscribed  to  the  said 
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agreement,  it  was  agreed,  by  and  between  the  said  parties  respectiydj, 
(amongst  other  things,)  that  the  defendant  should,  as  soon  as  his  said  several 
creditors  should  have  signed  the  said  agreement,  make  over  and  convey  to 
one  Crockett  and  one  Cartwright,  two  of  the  said  creditors,  all  his  property, 
both  real  and  personal,  in  trust  to  sell,  and,  after  payment  of  the  charges  and 
mortgages  thereon,  and  expenses,  to  divide  the  surplus  equally  amongst  hb 
said  creditors,  parties  to  the  said  agreement,  according  to  the  amount  of  their 
said  debts,  and  to  assign  to  Crockett  and  Cartwright  certain  pay,  which  the 
defendant  then  received  as  a  post-captain  in  the  navy,  and  *a  certain  r^ggg 
pension  which  he  then  enjoyed,  in  such  manner  as  counsel  should  ^ 
advise  and  think  right  and  proper,  as  a  security  for  payment  thereout  of  200/. 
per  annum,  by  half-yearly  payments,  to  the  said  trustees  in  trust  (if  the  ma- 

n  of  the  said  creditors  in  amount  at  any  meeting  to  be  called  by  them 
[1  think  fit)  to  insure  the  defendant's  life  for  any  sum  not  exceeding 
700/.,  and  to  pay  the  annual  premiums  thereon  out  of  the  said  annual  sum 
of  200/.,  and  to  apportion  the  remainder  thereof,  or  the  whole,  as  the  mar 
jority  of  such  creditors  in  amount  should  determine,  equally  among  the  cre- 
ditors, parties  to  the  said  agreement,  until  the  whole  of  their  debts  should 
be  liquidated :  that  the  plaintiff  and  the  said  other  creditors  respectively, 
thereby  then,  in  consideration  of  the  premises,  agreed  with  the  defendant 
and  with  each  other,  that  on  the  defendant  executing  such  conveyance  and 
assignment  in  trust,  in  such  fonn,  and  with  such  clauses  and  powers  as  the 
said  trustees  should  think  proper  for  fully  carrying  into  effect  the  said  agree 
ment,  and  so  long  as  the  said  sum  of  200/.  a  year  should  be  regularly  paid  to 
the  said  trustees  in  trust  as  aforesaid,  by  hau-yearly  payments,  the  plaintiff 
and  the  said  other  creditors  would  postpone  calling  for,  or  requiring,  imme- 
diate payment  of  their  said  debts  respectively,  and  would  receive  the  same 
proportionably  under  the  said  trust  deed ;  bid  the  said  agreement  was  to  he  voidy 
unless  the  creditors  of  the  defendant  j  whose  names  and  descriptions  were  stated 
on  the  other  side  of  the  said  agreement^  should  concur  in  the  said  arrangement, 
or  in  case  the  defendant  should  refuse  or  neglect  to  execute  such  trust  deed 
and  assignment  for  one  week  after  notice  from  the  trustees  that  it  was  ready 
for  his  execution : — that  after  the  making  of  the  said  agreement,  and  so  soon 
as  the  same  had  been  signed  by  the  said  other  creditors,  and  within  one 
week  after  notice  in  that  behalf  from  the  trustees,  and  before  •the  rtggj 
commencement  of  the  suit,  to  wit,  on  the  23d  October,  1839,  by  a  ^ 
certain  indenture,  &c.,  [setting  out  a  deed  whereby  defendant  convqred 
to  Crockett  and  Cartwright  all  his  real  and  personal  property  in  trust  for 
sale,  and  also  his  pension,  and  his  pay  as  a  post-captain  in  the  royal  navy, 
and  constituted  them  his  attorneys,  to  a^k,  demand,  &c. ;]  such  conveyance 
and  assignment  respectively  being  duly  made  by  the  defendant  to  the  aid 
trustees,  m  trust,  and  for  the  several  purposes  in  the  said  agreement  men- 
tioned and  referred  to,  and  in  such  form,  and  with  such  clauses  and  powers 
as  the  said  trustees  thought  right  and  proper  in  that  behalf  for  fully  carrying 
into  effect  the  said  agreement,  according  to  the  true  intent  and  meaning 
thereof;  that  the  said  indenture  had  ever  since  remained,  and  still  was  in 
full  force  and  virtue,  and  that  the  said  annual  sum  of  200/.  had  been  duly 
and  regularly  paid,  from  time  to  time,  by  the  defendant  to  the  said  trustees, 
in  trust  as  aforesaid,  by  half-yearly  pajrments,  according,  &c. ;  of  all  which 
several  premises  and  matters  respectively,  the  plaintiff,  continually,  and  from 
time  to  time,  had  due  notice.     Verification. 

Replication  to  the  second  plea — that  tiie  agreement  in  that  plea  mentioned 
was  and  is  a  certain  paper  writing  which  was  intended  to  become,  and 
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^hich  purported  and  was  expressed  to  be,  an  agreement  made  between  tbe 
defendant  of  the  one  part,  and  the  several  creditors,  to  wit,  creditors  of  the 
defendant,  whose  names  and  the  amount  of  whose  debts  were  thereunder  by 
them  subscribed,  opposite  to  their  respective  names,  of  the  other  part ;  which 
agreement  was  intended  to  be  so  subscribed  by  and  with  the  names  of  a 
large  number,  to  wit,  fifty  persons,  being,  or  claiming  to  be,  creditors  of  the 
defendant,  the  names  and  description  of  which  persons  were  stated  in  a  hst 
written  on  the  other  side  of  the  sheet  of  paper,  and  on  which  the  said 
*6701    ^S^^^^^^  ^^  written,  *(the  same  being  the  persons  referred  to  in 

^  the  said  agreement  and  in  the  defendant's  said  plea,  for  want  of 
whose  concurrence  in  the  said  arrangement  in  the  said  agreement  and  plea 
respectively  mentioned,  the  said  agreement  was  to  be  void,)  and  which  list 
was  signed  by  the  defendant ; — that  the  amount  of  debt  which  every  such 
person  rightfully  claimed,  was  required  and  intended  to  be  set  to  the  said 
agreement,  by  such  person,  and  opposite  to  his  name,  in  order  that  the  other 
creditors,  who  were,  or  might  become,  parties  to  the  said  agreement,  might 
be  able  to  ascertain  therefrom  the  amount  of  such  debt,  and  what  sums  of 
money  ought,  from  time  to  time,  to  be  paid,  by  the  trustees  in  the  sai(l 
agreement  mentioned,  to  every  such  person ;  and  which  signature  or  sub- 
scription, to  wit,  the  subscription  by  every  such  person  of  his  name  and  the 
amount  of  his  debt,  was  the  means  by  such  agreement  required,  by  which 
every  such  person  should  signify  his  concurrence  in  the  said  arrangement, 
and  become  a  party  to  the  said  agreement ; — ^that  very  few,  to  wit,  six  only, 
of  the  persons  whose  names  and  descriptions  were  stated  on  the  other  side 
of  the  sheet  of  paper  on  which  the  said  agreement  was  written,  and  whose 
concurrence  was  required  as  thereinbefore  mentioned,  did,  at  the  .time  when 
such  agreement  was  written,  or  at  any  time  since,  signify  their  concurrence 
in  the  said  arrangement  by  the  means  aforesaid  ;  but  that  a  large  majority 
of  the  said  persons  who  did  in  any  manner  subscribe  the  said  paper  wnting, 
set  thereto  their  names  only,  and  did  not  sign  the  same  in  manner  and  form 
as  aforesaid  ;  that  is  to  say,  did  not  set  opposite  to  their  respective  names, 
or  to  any  other  part  of  the  said  paper  writing,  any  statement  whatsoever  of 
the  debts  which  they  severally  claimed  to  be  due  to  them  from  the  defend- 
ant ;  whereby  the  other  creditors  of  the  defendant  who  had  duly  signed  and 
•6711  ^^^^"^®  parties  to  the  said  agreement  were  *and  are  unable  to  ascer- 

■l  tain  therefrom  the  amount  of  the  debts  due  to  such  persons  respec- 
tively, and  the  sums  of  money  which  ought  from  time  to  time  to  be  paid  by 
the  trustees  in  the  said  agreement  mentioned  to  every  such  person  under  the 
provisions  thereof;  that  divers,  to  wit,  ten  of  •the  persons  whose  names  and 
descriptions  were  stated  on  the  other  side  of  the  sheet  of  paper  on  which  the 
said  agreement  was  written,  as  thereinbefore  mentioned,  and  without  whose 
concurrence  in  the  said  arrangement  the  agreement  was  to  be  void,  did  not, 
at  the  time  such  agreement  was  written,  or  at  any  time  since,  set  their  re- 
spective names  to,  or  in  any  manner  subscribe,  the  said  agreement ;  but  that 
such  persons  had  from  thence  hitherto  refused  to  concur  in  any  manner  in 
the  said  arrangement — vnthout  this,  that  the  said  other  creditors  of  the 
defendant,  to  wit,  the  several  persons  whose  names  and  descriptions  were 
stated  on  the  other  side  of  the  sheet  of  paper  on  which  the  said  agreement 
was  written  as  thereinbefore  mentioned  did  sign,  that  is  to  say,  did  become 
parties  to  the  same,  in  manner  and  form  as  in  the  plea  was  alleged-— con- 
cluding to  the  country. 

Special  demurrer :  assigning,  among  other  causes,  that  the  replication  was 
defective  in  this,  that  whereas  it  was  alleged  in  the  second  plea,  that  the 
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agreement  was  to  be  void,  unless  the  creditors  of  the  defendant,  whose 
names  and  descriptions  were  stated  on  the  other  side  of  the  agreement,  should 
concur  in  the  arrangement  in  the  agreement  mentioned,  yet  the  inducement 
of  the  replication  did  not  sufficiendy  show  that  the  said  persons  therein 
mentioned  as  having  omitted  to  subscribe,  or  as  having  imperfectly  subscribed 
the  agreement,  were  creditors  of  the  defendant,  and  that  by  reason  thereof 
their  subscription  was  in  any  manner  necessary;  nor  did  it  sufficiently 
appear,  in  or  by  the  said  inducement,  that  *the  statement  of  the  r^^a 
amount  of  the  debts  of  the  respective  creditors  was,  by  the  terms  of  '- 
the  agreement  itself,  rendered  necessary  to  the  efTectuaf  execution  thereof 

Stephen^  Serjt.,  in  support  of  the  demurrer.  This  replication  is  insufficient 
both  in  form  and  in  substance.  The  allegation  under  the  absque  hoc  is 
clearly  defective  ;  and  independently  of  that  objection,  and  looking  at  the 
inducement  (a)  in  the  replication,  without  the  absque  hoCj  it  is  no  answer  to 
the  plea.  By  the  express  terms  of  the  proviso  in  the  agreement,  the  parties 
whose  non-concurrence  in  the  arrangement  was  to  make  the  agreement  void, 
were  required  to  be  creditors  of  the  defendant.  It  could  never  be  intended 
that  the  non-concurrence  of  a  party  claiming  to  be  a  creditor,  but  whose 
claim  afterwards  turned  out  to  be  unfounded,  should  have  the  eflect  of 
avoiding  the  agreement.  It  is  clear  that  no  persons  who  were  not  both  di 
jure  and  de  facto  creditors  of  the  defendant,  could  put  an  end  to  the 
arrangement. 

TiNDAL,  C.  J.  The  plaintiff  should  have  alleged  in  his  replication,  that 
all  the  creditors  of  the  defendant  whose  names  and  descriptions  were  stated 
on  the  other  side  of  the  agreement,  did  not  concur  in  the  arrangement,  {h) 

Channelly  Serjt.,  submitted  that  the  concurrence  of  such  creditors  was  a 
condition  precedent  which  the  ^defendant,  on  setting  up  the  agree-  rtc^o 
ment,  was  bound  to  allege  had  been  performed.  ^ 

TiNDAL,  C.  J.  It  is  matter  expostfactOy  and  any  allegation  in  respect  of 
it  should  have  come  from  the  plaintiffi(c) 

Channell  then  obtained  leave  to  amend,  on  the  usual  temis. 

Rule  accordingly,  (d) 

(a)  That  a  bad  special  inducement  to  a  traverse  makes  the  whole  pleading  demurrable, 
though  the  traverse  itself  be  weU  taken,  see  Fodenv.  i/aiii«f,Comberb.245,Canbev,dOO: 
Johnson  V.  Rowe,  Cro.  Car.  265 ;  JHke  v.  Bieks,  lb.  336,  W.  Jones,  327, 1  Roll.  Abr.  3«9, 
Com.  Dig.  tit  Pleader,  (G.  20 ;)  5  Bac.  Abr.  (5th  A,  6th  ed.  399,)  tit  PUom  and  PUadm§, 
(H.  6.) 

(6)  This  would  hare  been  the  form  of  the  traverse;  and  the  inducement,  if  any  were 
used,  should  have  been  in  unison  with  such  traverse. 

(c)  Vide  Wynne  v.  Wynne,  ante,  8,  2  Scott,  N.  R.  278,  9  Dowl.  P.  C.  901. 

(d)  A  creditor  who  executes  a  composition  deed,  in  which  the  amount  of  his  debt  is 
left  in  blank,  binds  himself  to  the  extent  of  all  his  existing  claims  against  the  insolvent, 
although  the  deed  refer  to  *'snms  set  opposite  the  names'*  of  the  executing  parties; 
Harrhy  v  Wall,  2  Stark.  N.  P.  C.  195,  (3  E.  L.  C.  R.  310.)  And  a  rule  nisi  to  set  aside  a 
nonsuit,  which  Lord  Ellenborough  had  directed,  was  refused ;  1  B.  &  Aid.  103.  And 
see  Holmer  v.  Viner,  1  Esp.  N.  P.  C.  132;  Hancock  v.  Clay,  2  Stark.  N.  P.  C.  100,  (3  E.  C. 
L.  R.  265 ;)  Daniel  v.  Saunders,  2  Chitt  Rep.  564,  (18  E.  C.  L.  R  421 ;)  Hudson  v.  Revett, 
6  Bingh.  369,  (15  E.  C.  L.  R.  467,)  2  M.  &  P.  663;  Reay  v.  Richardson,  3  C.  M.  &  & 
422,  1  Gale,  219 ;  Jcton  v.  Woodgate,  2  Mylne  A,  Keene,  492. 
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By  their  act  of  incorporation,  a  railway  company  are  required  to  cause  the  names  of  the 
several  corporations,  and  the  names  and  additions  of  the  several  persons  who  shall  be 
or  become  entitled  to  shares  in  the  undertaking,  with  the  number  of  shares  tbef  arc 
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respectively  entitled  to,  and  the  amount  of  the  sabscriptions  paid  thereon,  and  the  pro- 
per number  by  which  each  share  shall  be  distinguished,  to  be  entered  in  a  book  to  be 
cept  by  the  company;  and  aAersuch  entry  made,  to  cause  their  common  seal  to  be 
affixed  thereto.  They  are  further  required  to  enter  and  keep,  in  some  book  to  be  pro- 
vided for  that  purpose,  a  true  account  of  the  names  of  the  several  corporations,  and  of 
the  names  and  places  of  abode  of  the  several  persons,  who  shall  be  so  entitled.  The 
act  provides  that  in  order  to  prove  that  a  defendant  is  proprietor  of  the  shares  in 
respect  of  the  calls  upon  which  he  is  sued,  the  production  of  the  books  in  which  the 
company  are  directed  to  enter  and  keep  respectively  the  names  and  additions  of  the 
several  proprietors  of  shares  in  the  undertaking,  with  the  number  of  shares  they  are 
respectively  entitled  to,  and  an  account  of  the  names  of  the  several  corporations,  and 
of  the  names  and  places  of  abode  of  the  several  persons,  who  shall,  from  time  to  time, 
be  entitled  to  shares  in  the  undertaking,  shall  be  prima  fade  evidence  that  such  de- 
fendant is  a  proprietor,  and  of  the  number  and  amount  of  his  shares :  Heldf  that  in 
order  to  show  proprietorship  under  the  last-mentioned  enactment,  it  is  incumbent  on 
the  company  to  produce,  as  well  the  book  required  to  be  kept  by  the  first,  as  that 
required  to  be  kept  by  the  second,  of  the  above  clauses*  tvt  that  provided  the  nam*» 
and  addition  of  the  defendant  are  properly  described,  ii  will  be  no  objection  to  the 
sufficiency  of  the  evidence,  that  the  additions  of  other  proprietors  are  omitted. 

Where  a  clause  in  an  act  empowering  directors  of  a  railway  company  to  make  calls, 
requires  twenty-one  days*  notice  to  be  given  of  every  call,  by  advertisement,  and 
directs  that  moneys  so  called  for  shall  be  paid  to  such  persons,  and  at  such  times  and 
places,  as  in  such  notice  shall  be  appointed ;  and  the  act  directs  that  at  the  trial  of 
any  action  for  a  call,  it  shall  only  be  necessary  to  prove  that  the  defendant  was  a  pro- 
prietor of  such  share  or  shares  in  the  undertaking  as  such  action  is  brought  in  respect 
of,  or  some  one  such  share,  and  that  such  notice  was  given,  as  directed  by  the  act,  of 
such  call  having  been  made,  without  proving  the  appointment  of  the  directors,  or  any 
other  matter;  it  is  sufficient  to  state  the  place  and  the  time  of  payment,  in  the  ad- 
vertisement, without  noticing  either,  in  the  resolution  for  making  the  call,  such  state- 
ment being  made  with  the  previous  or  subsequent  assent  of  the  directors;  which 
assent  will  be  presumed. 

A  railway  act  makes  the  shares  transferable  by  deed,  and  directs  that  on  every  sale,  the 
deed  being  executed  by  the  seller  and  the  purchaser,  shall  be  kept  by  the  company,  or 
by  the  secretary  or  clerk  of  the  company,  who  shall  enter,  in  some  book  to  be  kept  for 
that  purpose,  a  memorial  of  such  transfer  and  sale,  and  endorse  the  entry  of  such 
memorial  on  the  deed  of  sale  or  transfer;  and  that  until  such  memorial  shall  have 
been  made  and  entered,  the  seller  shall  remain  liable  for  all  future  calls,  and  the  pur- 
chaser shall  have  no  part  or  share  in  the  profits  >  Heldf  that  in  order  to  show  a  party 
sued  for  calls,  to  be  a  proprietor  under  such  a  deed  of  transfer,  it  is  not  necessary  to 
prove  that  a  memorial  of  the  transfer  has  been  entered. 

The  deed  of  transfer  was  executed  by  A.,  the  seller,  with  the  name  of  B.  inserted  as  the 

Purchaser;  before  any  execution  of  the  deed  by  B.,  it  was  arranged  that  C.  instead  of 
I.  should  be  the  purchaser;  whereupon  the  name  of  B.  being  struck  out  and  that  of 
C.  substituted,  A.  re-executed  the  altered  deed :  Held,  that  the  deed  was  so  far  com- 
plete as  between  A.  and  B.  that  i*  could  not  operate  as  a  conveyance  to  C.  without  a 
new  stamp.  QiMere,  whether  it  might  have  been  shown  that  B.'s  name  had  been 
inserted  by  mUtake. 

A  railway  act  authorizes  the  directors  to  sue  for  calls,  or  to  declare  the  shares  belong- 
ing to  any  person  or  corporation  refusing  or  neglecting  to  pay,  to  be  forfeited,  and  to 
order  the  same  to  be  sold;  provided,  nevertheless,  that  no  advantage  shall  be  taken 
of  any  forfeiture  of  shares  until  notice  in  writing  given,  nor  until  the  declaration 
of  forfeiture  shall  have  been  confirmed  at  a  general  or  special  general  meeting  of 
the  company;  after  which  requisites  have  been  complied  with,  the  company  are 
authorized  to  sell  the  shares  so  forfeited.  It  was  admitted  (a)  that  a  declaration  of 
forfeiture  by  the  directors,  with  such  notice  in  writing,  is,  without  such  Confirmation, 
no  defence  to  an  action  for  calls. 

A  railway  act  authorizes  the  company  of  proprietors  to  recover,  in  an  action  of  debt, 
what  shall  be  due  for  calls,  including  interest  on  mch  calls.  It  was  admitted  (6)  that 
interest  was  recoverable  (r)  under  a  count  for  calls  (the  damages  laid  being  sufficient 
to  cover  the  amount)  without  a  count  for  interest. 

A  railway  act  requires  that  the  proceedings  of  all  meetings  shall  be  entered  in  some 
book,  and  signed  by  the  chairman  of  such  respective  meetings.    Signature  at  a  sub- 
sequent meeting — at  which  the  minutes  of  the  former  were  read  over  and  confirmed- 
by  a  person  who  was  chairman  at  both  meetings,  was  admitted  (</)  to  be  sufficient 
(a)  Infri,  689,  690.  (b)  Infrd,  690. 

(0  Qutertf  as  a  statutory  addition  to  the  debt  demanded,  or  as  damages  for  the  detention 

Vide  post,  684, 686.  (d)  Infri,  686. 
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Debt,  for  270Z.,  the  amount  of  two  calls  of  3/.  each  per  share,  on  (brtj- 
five  shares,  of  which  the  defendant  was  alleged  to  be  the  proprietor.  The 
^declaration  laid  the  damages  for  the  detention  of  the  debt  at  50/.   r^gnc 

Pleas:  first,  nunqtuxm  indebitatus;  secondly,  a  traverse  of  the  pro-   *• 
prietorsbip  of  the  shares,  or  of  any  of  them :  concluding  to  the  country. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall,  after  Hilary 
term,  1840,  the  plaintiffs,  in  order  to  prove  the  affirmative  of  the  second 
issue,  called  their  clerk,  who  produced  a  book  which  he  stated  to  be  the 
sealed  register  of  the  proprietors,  which  the  •witness  said  was  the  r^^^c 
book  kept  at  the  office  of  the  company  for  entering  the  names  and  ^ 
additions  of  the  proprietors  of  shares.  One  portion  of  the  book  was  stated 
to  have  been  written  three  weeks  before  the  first  general  meeting  of  the  pro- 
prietors in  January,  1838,  and  the  remainder,  three  weeks  before  the  second 
meeting  of  the  proprietors  in  July,  1838,  each  portion  of  the  book  purport- 
ing to  contain  the  names  of  all  the  shareholders  at  the  time, — the  end  of 
each  list  being  sealed  with  the  plaintifiTs'  common  seal.  In  that  book  the 
defendant  was  registered  as  the  owner  of  105  shares.  It  was  contended  on 
the  part  of  the  plaintiffs,  that  this  was  sufficient  proof  of  ownership  under 
the  140th,  the  142d,  and  the  148th  sections  of  the  London  and  Brixton 
railway  act.  {a)  By  the  first  of  those  sections  the  company  are  required,  at 
their  first  or  some  subsequent  general  meeting,  and  afterwards,  from  time  to 
time,  to  cause  the  names  of  the  several  corporations,  and  the  names  and 
additions  of  the  several  persons,  who  shall  then  be,  or  who  shall  from  time 
to  time  thereafter  become,  entitled  to  shares  in  the  said  undertaking,  with  the 
number  of  shares  which  they  are  respectively  entitled  to,  and  the  amount 
of  the  subscriptions  paid  thereon,  and  also  the  proper  number  by  whidi 
every  share  shall  be  distinffuished,  to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  said  company,  and,  after  such  entry  made,  to  cause 
their  common  seal  to  be  affixed  thereto.  By  the  142d  section  the  company 
are  required,  in  some  proper  book  to  be  provided  by  the  company  for  that 
purpose,  to  enter  and  keep  a  true  account  of  the  names  of  the  several  cor- 
porations, and  of  the  names  jand  places  of  abode  of  the  several  persons,  who 
shall,  from  time  to  time,  be  entitled  to  ^shares  in  the  undertaking.  r,g^ 
The  148th  section  contains  a  provision  that  in  any  action  to  be  ^ 
brought  by  the  company  against  any  proprietor  of  any  share  in  the  under- 
taking to  recover  any  money  due  and  payable  to  the  company,  for  or  by 
reason  of  any  call  made  by  virtue  of  the  act, — in  order  to  prove  tha^  the 
defendant  was  a  proprietor  of  such  share  or  shares  in  the  undertaking,  as 
alleged,  the  production  of  the  books  in  which  the  company  are  directed  by 
the  act  to  enter  and  keep  respectively  the  names  and  additions  of  the  several 
proprietors  of  shares  in  the  undertaking,  with  the  number  of  shares  they  are 
respectively  entitled  to,  and  an  account  of  the  names  of  the  several  corpo- 
rations, ana  of  the  names  and  places  of  abode  of  the  several  persons,  who 
shall,  from  time  to  time,  be  entitled  to  shares  in  the  undertalane^,  ^all  be 
primd  fade  evidence  that  such  defendant  is  a  proprietor,  and  of  the  num- 
ber and  amount  of  his  shares  therein. 

It  appearing  that,  although  the  name  and  addition  of  the  defendant  were 
correctly  stated  in  the  book  produced,  the  names  of  many  other  pioprietofs 
were  entered  without  additions,  it  was  objected  that  this  book,  not  having 
been  kept  in  the  manner  required  by  the  statute,  was  not  receivable  in  evi- 
dence.    It  was  also  objected  that,  as  the  148th  section  spoke  of  the  produc- 

(a)  7  W.  4,  A  1  Vict  c.  cxix.,  "  An  act  for  making  a  railway  from  ihe  London  and 
Croydon  reilway  to  Brighton,  with  branches  lo  Shoreham,  Newhaven,  and  Lewes." 
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tion  of  the  books  directed  to  be  kept  as  prescribed  by  the  142d  as  well  as 
the  148th  section,  it  was  incumbent  on  the  plaintiffs  to  produce  both  books, 
whereas  one  only  was  shown.  It  turned  out,  that  though  the  defendant's 
name  appeared  in  the  book  at  the  time  the  second  call  was  made,  his  name 
had  not  been  entered  at  the  time  the  first  call  (3d  May,  1838)  was  made. 
To  supply  this  defect  the  plaintiffs  proposed  to  revert  to  the  155th  section 
of  their  act,  which  provides  "  that  it  shall  be  lawful  for  the  several  proprie- 
tors of  the  shares  of  the  said  undertaking,  and  their  respective  executors  and 
*6781  *^^^i^^^<^^  ^^^  successors,  to  sell  and  dispose  of  any  shares  to 
^  which  they  shall  be  entitled  therein,  subject  to  the  rules  and  condi- 
tions herein  mentioned,  and  the  form  of  conveyance  of  shares  shall  be  by 
writing,  duly  stamped,  [which  form  (a)  is  then  given,]  and  on  every  such 
sale  the  deed  of  conveyance,  being  executed  by  the  seller  and  purchaser^  shall 
be  kept  by  the  said  company,  or  by  the  secretary  or  clerk  of  the  said  com- 
pany, who  shall  enter  in  some  book  to  be  kept  for  that  purpose  a  memorial 
of  such  transfer  and  sale,  and  endorse  the  entry  of  such  memorial  on  the 
said  deed  of  sale  or  tranisfer ;  and  until  such  memorial  shall  have  been 
made  and  entered  as  before  directed,  the  seller  of  such  share  shall  remain 
liable  for  all  future  calls,  and  the  purchaser  shall  have  no  part  or  share  of 
the  profits  of  the  said  undertaking,  nor  any  interest  in  respect  of  such  share 
paid  to  him,  nor  any  vote  in  respcci  thereof  as  a  proprietor  of  the  said  undei^ 
taking.^'  The  plaintiffs  put  in  a  deed  of  transfer  dated  the  12th  of  Febru- 
ary, 1838,  from  one  Flood  to  the  defendant.  It  appeared,  however,  that 
this  deed  had  been  at  first  prepared  as  a  transfer  from  Flood  of  these  shares 
to  one  Howell,  whose  name  was  inserted  as  the  purchaser  and  transferee. 
In  tiiis  form  the  deed  was  executed  by  Flood,  who  thereupon  received  the 
purchase-money  from  Ewart  and  Bell,  who  had  negotiated  the  purchase  as 
Howell's  brokers.  Instead  of  obtaining  the  execution  of  the  deed  by  How- 
ell, Ewart  and  Bell  brought  back  the  oeed  to  Flood,  when,  by  die  direction 
of  Ewart  and  Bell,  and  with  the  consent  of  Flood,  the  name  of  Howell 
*6791  ^^  struck  dirough  with  a  pen,  [b)  and  that  of  the  *defendant  was 
-'  substituted.  Flood  re-executed  the  deed,  passing  his  pen  over  his 
own  name ;  whether  the  pen  was  dry  or  wet  die  witness  was  unable  to 
state.     The  deed  was  also  executed  by  the  defendant. 

Upon  this  state  of  facts  it  was  contended,  on  the  part  of  the  defendant, 
that  the  deed  was  complete  as  a  transfer  from  Flood  to  Howell,  and  that  the 
same  instrument  could  not,  at  least  without  a  fresh  stamp,  be  re-executed  so 
as  to  pass  an  interest  in  the  same  shares  from  Flood  to  a  new  and  independ- 
ent purchaser. 

Tlie  plaintiffs  also  put  in  a  deed  of  transfer  of  other  shares  to  the  defend- 
ant from  one  Buckingham ;  to  which  deed  no  objection  was  taken. 

(a)  Which  see  in  HebblewhUt  v.  M'Morine,  6  M.  dc  W.  206,  n.  ' 

(b)  '*If  a  bond  be  delivered  to  another  to  the  use  of  the  obligee,  and  it  is  tendered  to  him 
and  he  refuses  it,  now  the  delivery  has  lost  its  force,  and  the  obligee  can  never  aAer  a^ree 
to  it;  and,  therefore,  the  obligor  may  say  that  it  is  not  his  deed."  5  Co.  Rep.  119  b, 
Whelpdale'$  case.  Bo,  if  a  bond  be  made  to  a  feme  covert,  and  the  husband  disagrees  to 
it,  the  obligor  may  plead  non  est  faetwn;  for,  by  the  refusal,  the  bond  lost  its  force,  and 
became  no  deed.  Ibid.  And  see  Donne  v.  Cornwall^  P.  1  H.  7,  fo.  15,  pi.  2 ;  BtUler  and 
Bakef*$  case,  3  Co.  Rep.  26,  26  b ;  Taw  v.  Bury,  1  Anders.  4,  and  Dyer,  167 ;  Co.  Entr. 
145. 

In  the  principal  case  it  was  not  shown  that  Howell  had  refused  to  accept  the  transfer. 
A  mere  refusal  or  omission  on  the  part  of  Howell  to  reimburse  to  Ewart  and  Bell  the 
sum  they  had  paid  on  his  account,  and  by  his  authority,  to  Flood,  would  not,  of  course, 
have  the  effect  of  avoiding  the  deed,  and  revesting  the  shares  in  Flood.  Vide  supri, 
675 
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Both  deeds  were  left  at  the  company's  office  for  the  puipose  of  a  memo- 
rial being  entered,  as  directed  by  sect.  155,  and  an  endorsement  of  the  entry 
of  such  memorial  appeared  upon  each  deed  as  follows : — 

^*  A  memorial  of  the  within  transfer  was  entered,  pursuant  to  the  act  of 
parliament  incorporating  the  company,  on  the  12th  day  of  March,  1838,  in 
a  book  kept  by  the  said  company  for  that  purpose,  intituled  '  A  memorial  or 
register  of  transfers.' 

"Witness  my  hand,  T.  Wood, 

"  Entered."  "  Secretary  to  flie  company." 

The  book  in  which  the  memorials  were  entered  was  not  produced. 

•It  was  contended,  on  the  part  of  the  plaintiils,  that  by  the  memo-   r»cgQ 
rial  both  deeds  were  made  efiectual,  notwithstanding  the  objection  to   ^ 
the  transfer  from  Flood.     For  the  defendant  it  was  ur^ed,  fiiat  by  reason  rf 
the  non-production  of  the  book  in  which  the  memorials  were  entered,  the 
proof  as  to  both  of  the  transfers  was  incomplete. 

In  support  of  the  affirmative  of  the  first  issue,  the  plaintiflfs  put  in  their 
minute-book,  in  which  were  two  resolutions  of  die  directors,  each  for  a  call 
of  3/.  per  share,  the  one  made  on  the  3d  of  May,  the  latter  on  the  23d  of 
August,  1838.  The  course  pursued  with  respect  to  entering  the  proceed- 
ings at  these  meetings  was,  to  take  rough  minutes  as  the  busdness  of  the 
meeting  proceeded,  and  to  transcribe  these  minutes,  at  some  time  after  the 
meeting,  into  the  company's  minute-book.  The  minutes  so  entered  were 
read  over  at  the  next  meeting,  after  which  they  were  confirmed  by  suck 
meeting,  and  signed  by  the  chairman,  who  had  also  presided  at  the  previous 
meeting,  (a) 

The  resolutions  were  as  follows : — 

«3dof  May,  1838. 

''  Resolved, — that  a  call  of  3/.  per  share  be  made,  and  that  notice  be 
given,  according  to  the  act  of  parliament,  after  the  lapse  of  a  week  fiom  the 
date  of  insertion  of  the  contracts  now  read." 

"23d  of  August,  1838. 

"  Resolved, — that  a  call  of  3/.  per  share  be  immediately  made,  payable 
on  the  17th  day  of  October  next." 

*It  was  objected,  on  the  part  of  the  defendant,  that  both  these  r^^^ 
resolutions  were  bad,  exfadey  the  latter  resolution  being  silent  as  to  ^ 
the  place  of  payment,  and  the  former  specifying  neither  time  nor  place. 

By  the  146th  section  the  directors  are  to  have  power  to  make  such  calls 
of  money  from  the  subscribers  to,  and  proprietors  of  shares  in  the  said  under- 
taking, to  deftay  the  expenses  of,  and  cany  oik  the  same,  as  they,  iirom  time 
to  time,  shall  find  necessary,  so  diat  the  aggregate  amount  of  calls  made,  or 
principal  money  paid,  for  or  in  respect  of  any  such  shares,  shaU  not  amouot 
to  more  than  50Z.  on  any  share  of  that  amount,  and  so  that  no  such  call  Aall 
exceed  10/.  upon  each  such  share  which  any  person  or  corporation  shaD  be 
possessed  of,  or  entitled  unto,  in  the  said  undertaldng;  and  that  the  total  amount 
of  such  calls,  in  any  one  year,  shall  not  exceed  25/.  upon  each  such  share, 
and  so,  in  proportion,  for  all  shares  of  less  amount,  and  so  that  an  interval 
of  three  calendar  months,  at  the  least,  shall  always  elapse  between  the  day 
appointed  for  payment  of  one  call  and  the  day  appointed  for  payment  of  the 
next  succeeding  call ;  and  that  twenty-one  days'  notice,  at  the  least,  shaD  be 

(a)  In  general,  the  minntes  of  a  former  meeting  are  signed  by  the  chairman  of  the 
meeting  by  which  minutes  of  the  former  meeting  are  confirmed,  the  signature  of  ike 
chairman  being  the  expression  of  the  assent  of  the  confirming  parties  through  the  chai^ 
man  as  their  agent 
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given  of  every  such  call,  by  advertisement,  inserted  in  one  or  more  London 
newspaper  or  newspapers,  and  in  one  or  more  Brighton  newspaper  or  news- 
papers ;  and  that  all  moneys,  so  called  for,  shall  be  paid  to  such  persons,  and 
in  such  manner,  as  in  such  notice  shall  be  appointed,  and  the  respective 
owners  of  shares  in  the  said  undertaking^  shall  pay  their  ratable  proportion 
of  the  moneys  to  be  called  for  as  aforesaia,  to  such  persons,  and  at  such  times 
and  places  J  as  shall  be  appointed  as  aforesaid ;  and  that  if  any  owner  of  any 
such  share  shall  not  so  pay  such  his  ratable  proportion,  then  and  in  such  case, 
and  as  often  as  the  same  shall  happen,  such  owner  shall  pay  interest  for  the 
*6821    ^^^^^  ^^^  ^^  ^^^  ^^  ^  P^^  ^^^^-  P^^  annum,  from  the  day  appointed 
J    *for  the  payment  thereof  up  to  the  time  when  the  same  shall  be  actually 
paid ;  and  that  if  any  owner  of  any  such  share  shall  neglect  or  refuse  so  to 
pay  such  his  ratable  proportion,  together  with  the  interest,  if  any,  which  shall 
accrue  for  the  same,  then,  or  at  any  time  thereafter,  it  shall  be  lawful  for  the 
said  company  to  sue  for  and  recover  the  same  in  any  of  her  majesty's  courts 
of  record,  by  action  of  debt,  or  on  the  case,  or  by  bill,  suit,  or  information ; 
or  the  said  directors  may,  and  they  are  thereby  authorized  to,  declare  the 
shares  belonging  to  any  person  or  corporation  so  refusing  or  neglecting  to 
pay  any  such  calls,  together  with  interest,  in  manner  last  aforesaid,  to  be  for- 
feited, and  to  order  the  same  to  be  sold,  subject  to  the  provisions  of  this  act ; 
provided,  nevertheless,  that  no  advantage  shall  be  taken  of  any  forfeiture  of 
any  share  in  the  said  undertaking  until  notice  in  writing,  under  the  hand  of 
two  directors,  or  the  secretary  or  clerk  of  the  said  company,  of  such  share 
having  been  declared  by  the  directors  forfeited,  shall  have  been  given,  or 
sent  by  the  post,  unto,  or  delivered  to  some  inmate  of  the  last  or  usual  known 
place  of  abode  of  the  owner  of  such  share,  or,  in  the  case  of  a  corporation, 
of  the  clerk  of  such  corporation,  nor  until  the  declaration  of  forfeiture  of  the 
said  directors  shall  have  been  confirmed,  either  at  a  general  or  special  general 
meeting  of  the  said  company,  held  after  the  expiration  of  three  calendar 
months,  at  the  least,  from  the  day  on  which  such  notice  of  forfeiture  shall 
have  been  given  as  aforesaid  ;  and  that  after  such  declaration  of  forfeiture  shall 
have  been  confirmed  by  such  general  meeting,  &c.,  the  said  company,  by  an 
order  to  be  made  at  the  same  or  any  subsequent  general  meeting,  or  special 
general  meeting,  shall  have  power  to  order  the  said  directors  to  dispose  of 
tne  shares  so  forfeited,  or  any  of  them,  in  manner  by  this  act  directed ;  and 
•goQ-i   the  said  directors  may,  in  that  case,  sell  and  dispose  of  such  ^shares 
J   at  a  public  auction  or  by  private  contract,  and  together  or  in  lots,  or 
in  such  other  manner,  and  for  such  price,  as  they  may  think  fit ;  and  that  a 
declaration,  pursuant  to  the  5  &  6  W.  4,  c.  62,  made  by  some  credible  per- 
son, not  interested,  before  any  justice  of  the  peace,  or  before  any  master,  or 
master-extraordinary,  in  the  High  Court  of  Chancery,  stating  that  such  call 
had  been  made  by  the  said  directors,  and  that  such  notice  had  been  given, 
and  that  such  default  in  payment  had  been  made  in  respect  of  the  share  so 
sold,  and  that  the  same  share  had  been  declared  to  be  forfeited,  and  that  such 
declaration  had  been  confirmed  in  manner  hereinbefore  mentioned,  shall  be 
sufficient  evidence  of  the  facts  therein  stated ;  and  the  purchaser  of  such 
share  shall  not  be  bound  to  see  to  the  application  of  his  purchase-money,  nor 
shall  his  title  to  such  share  be  affected  by  any  irregularity  of  proceeding  m 
reference  to  such  sale ;  but  such  declaration,  and  the  receipt  of  the  treasurer, 
or  any  two  directors  of  the  said  company,  for  the  price  of  such  share,  shall 
be  sufficient  evidence  of  tide  thereto  for  all  purposes  whatsoever. 

By  the  148th  section  it  is  enacted,  that  in  any  action  to  be  brought  by  the 
said  company  against  any  proprietor  of  any  share  in  the  said  luidertaking,  to 
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recover  any  money  due  .9nd  payable  to  the  said  company  for  or  by  rrason  of 
any  call  made  by  virtue  of  this  act,  it  shall  be  sufficient  for  the  said  company 
to  declare  and  allege,  that  the  defendant,  being  a  proprietor  of  a  share  or  so 
many  shares  (as  the  case  may  be)  in  the  said  undertaking,  is  indebted  to  the 
said  company  in  such  sum  of  money  as  theicaU  or  calls  in  arrear  shall  amount 
to,  for  a  call,  or  so  many  calls,  of  such  sum  or  sums  of  money  upon  a  share, 
or  so  many  shares,  belonging  to  the  said  defendant ;  whereby  an  action  hath 
accrued  to  the  said  company  by  virtue  of  this  act ;  without  setting  forth  the 
special  matter ;  and  on  the  trial  of  such  action  it  *shall  only  be  neces-  r«go4 
sary  to  prove  that  the  defendant,  at  the  time  of  making  such  respectire  *- 
calls,  was  a  proprietor  of  such  share  or  shares  in  me  said  undertaking  as 
such  action  is  brought  in  respect  of,  or  some  one  such  share,  and  that  such 
notice  was  given,  as  is  directed  by  this  act,  of  such  call  or  calls  having  been 
made,  without  proving  the  appointment  of  the  directors  who  made  such  call 
or  calls,  or  any  other  matter  whatsoever;  and  the  said  company  shall  there* 
upon  be  entitled  to  recover  what  shall  appear  due,  induding  interest^  com- 
puted as  aforesaid,  on  such  call  or  calls ;  unless  it  shall  appear  that  the 
principal  moneys  previously  paid  on  any  such  share,  together  with  such  call, 
exceeded  the  sum  of  50/.  on  each  share  of  that  amount,  or  that  any  such  call 
exceeded  10/.  for  each  such  share,  and  so,  m  proportion,  for  any  less  share, 
or  was  made  payable  before  the  expiration  of  three  calendar  months  from  the 
day  appointed  for  payment  of  the  last  preceding  call,  or  that  calls,  amount- 
ing to  more  than  25/.  in  the  whole,  had  been  made  in  some  one  year  on  a 
share  of  50/.,  and  so,  in  proportion,  for  a  share  of  less  amount. 

By  the  187th  section  it  is  required,  that  the  orders  and  proceedings  of  all 
meetings,  as  well  general  as  special,  of  the  said  company,  and  of  the  said 
directors,  and  also  of  the  said  committees,  be  entered  in  some  book  or  books 
to  be  provided  and  kept  for  that  purpose,  and  be  signed  by  the  chairman  of 
such  respective  meetings ;  and  such  orders  and  proceeding,  when  so  entered 
and  signed,  are  to  be  deemed  original  orders  and  proceeaings,  and  allowed 
to  be  read  in  evidence  in  all  courts,  and  before  all  judges,  justices,  and 
others,  and  that,  without  proof  of  such  respective  meetings  having  been  duly 
convened,  or  of  the  persons  making  or  entering  such  orders  or  proceedings, 
being  proprietors,  or  being  directors,  or  members  of  the  committee. 

The  lord  chief  justice  overruled  the  several  foregoing  objections,  in  point 
of  form,  reserving  to  the  *defendant  leave  to  apply  to  the  court  upon   r«gQ5 
the  several  points  above  mentioned,  as  also  upon  an  objection  that  ^ 
interest  was  not  recoverable  under  the  declaration,  in  which  there  was  no 
count  for  interest. 

The  defendant  then  entered  upon  his  case,  and  produced  a  notice  of  fi»^ 
feiture,  in  a  letter  from  the  secretary,  bearing  date  the  6th  December,  1838, 
pursuant  to  a  resolution  of  the  directors  declaring  the  defendant's  shares  to 
be  forfeited. 

Th^  plaintiffs,  in  reply  to  this  evidence,  put  in  the  minute-book  of  die 
proceedings  at  a  subsequent  general  meeting  of  the  company,  at  which  it  was 
resolved — that  the  forfeiture  of  the  shares  should  not  be  confirmed  at  that 
meeting,  but  that  the  directors  should  be  instructed  to  take  the  necessaiy 
steps  to  enforce  the  pajinent  of  the  second  and  third  calls,  (the  two  calls  in 
respect  of  which  the  action  was  brought,)  and  also  of  the  fourth  and  fifth 
calls,  against  any  of  the  defaulters,  as  they  should  see  fit.  To  this  piece  of 
evidence  it  was  objected  that  these  resolutions  were  not  properly  signed, — 
the  signature  of  the  chairman  being  insufficient,  on  the  ground  that  such  sig- 
nature bad  not  been  affixed  at  the  time  the  resolution  was  come  to. 
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A  verdict  was  returned  for  the  plaintifis  for  290/.  I65.  Id.  in  one  entire 
sum,  the  calls  beins  270/.,  and  interest  thereon  20/.  15s.  7(/.,(a)  leave  being 
leserved  to  the  defendant  to  move  to  enter  the  amount  of  a  nonsuit,  or  to 
reduce  the  verdict  by  the  calls,  &c.,  on  Flood's  shares. 

BompaSj  Serjt.,  in  the  following  Easter  term,  obtained  a  rule  caUing  upon 
the  plaintifis  to  show  cause  why  a  nonsuit  should  not  be  entered,  or  why  the 
verdict  should  not  be  reduced,  or  a  new  trial  had. 

The  application  was  made  upon  ei^t  distinct  grounds,  which  fiiUy  appear 
in  the  course  of  the  ai^ument 
*6861       *J^tly  (with  whom  was  Swann)  now  showed  cause. 

^  1.  The  first  of  the  numerous  objections  upon  which  this  rule  was 
obtained  is,  that  the  minute-book  was  not  admissible  in  evidence,  because 
the  signature  of  the  chairman  was  not  affixed  at  the  meeting  at  which  the 
resolutions  were  passed.  [BompaSy  Serjt.  I  admit  that  this  objection  is 
disposed  of  by  the  decision  m  The  SouOuxmpton  Dock  Company  v.  BichardSj 
ant^,  vol.  i.  448,  (39  E.  C.  L.  R.  521,)  1  Scott,  N.  R.  219.] 

2.  The  second  objection  is,  that  the  time  at  which  the  csuls  were  to  be 
paid  is  not  stated  in  the  resolution ;  and  further,  that  the  place  of  payment 
IS  also  omitted.  The  answer  to  this  objection  is,  that  the  act  does  not  re- 
(^uire  the  directors  to  appoint  either  time  or  place  of  payment  in  the  resolu« 
tion.  It  is  sufficient  if  they  appear  in  the  notice.  This  depends  upon  the 
language  of  the  146th  section,  (suprft,  681,)  which  shows  indeed  tliat  the 
time  must  be  determmedj  but  nowhere  requires  that  the  time  shall  be  im- 
bodied  in  the  resolution.  It  may  very  well  be  that  it  will  appear  to  be 
necessary  that  a  call  be  made,  and  that  a  resolution  shall  be  entered  into  to 
that  effect,  but  the  time  at  wluch  the  payment  is  to  be  made  may  be  left  for 
after-consideration.  There  is  nothing  m  the  act  to  prevent  the  directors 
from  deciding  upon  the  making  of  a  call  on  one  day,  and  fixing  the  time 
of  payment  on  another.  It  is  m  the  notice,  and  not  in  the  resolution,  that 
the  time  at  which  the  calls  are  to  be  paid  is  required  to  appear.  The  words 
'^  such  time  and  place  as  shall  be  appointed  as  aforesaid"  refer  to  the  appomt* 
ment  in  the  notice,  which  is  mentioned  immediately  before,  and  not  to  the 
terms  of  the  resolution.  In  the  148th  section,  which  prescribes  what  it 
shall  be  necessary  to  prove  in  actions  for  calls,  no  mention  is  made  of  the 
*6871  ^^^^I^^^^  under  *which  the  calls  are  made.  The  necessity  for  such 
-i  proof  is  directly  excluded  by  the  very  terms  of  the  148th  section, 
which  declares  ^'  that  it  shall  only  be  necessary  to  prove  that  the  defendant 
at  the  time  of  making  such  respective  calls  was  a  proprietor  of  such  share 
or  shares  in  the  said  undertaking,  as  such  action  is  brought  in  respect  of,  or 
some  one  such  share,  and  that  such  noHce  was  given^  as  is  directed  by  the  adj 
of  such  call  or  calls  having  been  made,  without  proving  the  appointment  of 
the  directors  who  made  such  call  or  calls,  or  any  other  matter  wfiatsoever.^^ 
llie  case  of  The  Great  Jforth  of  England  Railway  Company  v.  BiddiUpky 
decided  in  the  Exchequer  in  mvember  last,  (b)  is  directly  in  point.  The 
111th  section  of  that  company's  act  (6  &  7  W.  4,  cap.  cv.)  corresponds 
precisely  with  the  146th  section  of  the  London  and  Brighton  railway  act. 
In  that  case  die  resolution  stated  the  time  at  which  the  csdl  was  to  be  paid, 
without  designating  the  place  at  which,  or  the  person  to  whom,  the  payment 
was  to  be  made;  but  the  notice  of  the  call,  duly  advertised,  specified 
the  time  and  place  of  payment,  and  the  person  to  whom  the  payment  was 
to  be  made.  The  court  held,  that  the  publication  of  the  notice  must  be 
assumed  to  be  the  act  of  the  directors,  and  also  that  the  call  was  properly 
(a)  Vide  sapri,  675  (6).  (6)  Since  reported,  1  M.  &  W.  843. 
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made.  [BompaSy  Seijt  No  point  will  be  raised  as  to  the  omission  of  die 
place  of  payment,  in  the  resolution.] 

3.  The  next  objection  is,  that  the  register-book  was  inadmissible  in  eri- 
dence.  That  book,  it  is  true,  was  made  up  after  tlie  first  call  had  been 
made,  lliis  defect  was  supplied  by  showing  the  time  of  the  actual  transfer 
of  the  shares  to  the  defendant ;  otherwise  it  would  a|)pear  to  hare  been  a 
good  objection.  The  objection  does  not,  however,  apply  to  the  second  call, 
which  was  made  after  *the  time  at  which  the  defendant's  name  ap-  rm^Qo 
pears  in  the  book  as  a  proprietor.  At  the  time  of  the  second  call  the  *- 
defendant's  name  had  be^  entered  in  the  book.  As  iar  as  relates  to  that 
call  the  objection  is,  that  the  book  was  not  kept  in  the  precise  form  pre- 
scribed by  the  act,  the  additions  of  several  purchasers,  thoudi  not  that  ot 
the  defendant,  being  omitted  in  the  book.  The  answer  is,  t^at  this  enact- 
ment is  merely  diredory.  Non-observance,  therefore,  of  the  fonns  prescribed 
by  the  statute  does  not  aflect  the  admissibility  of  the  book  in  evidence ;  7% 
Southampton  Dock  Company  v.  KchardSy  ant^,  vol.  i.  448,  (39  £.  C.  L. 
R.  521,)  1  Scott,  N.  R.  219 ;  S.  P.  The  London  Grand  Jtaictian  RBohoay 
Company  v.  Freeman,  ant^,  €06,  2  Scott,  N.  R.  705. 

4.  The  next  objection  is,  the  non-production  of  the  book  in  which  the 
company  are  required,  by  the  142d  section,  '*  to  enter  and  keep  a  true  ac- 
count of  the  names  of  the  several  corporations,  and  of  the  names  and  places 
of  abode  of  the  several  persons,  who  shall,  from  time  to  time,  be  entitled  to 
shares  in  the  undertaking."  The  answer  to  this  objection  is  a  very  short 
one, — the  book  was  produced.  (This  was  distincdy  denied  by  Bompoiy 
Scijt. ;  and  the  lord  chief  justice  not  finding  the  fact  in  his  notes,  the  court 
directed  the  circumstances  relating  to  the  production  or  non-production  of 
this  book  at  the  trial,  to  be  stated  upon  affidavit)    (Vide  post,  704.) 

5.  The  next  objection  is,  that  the  transfers  were  not  memorialized,  it  not 
being  shown  that  a  memorial  of  the  transfer  had  been  entered  in  some  book, 
as  required  hj  the  155th  section.  But  the  onus  lay  on  the  defendant  The 
transfer — which  the  plaintiffs  proved — threw  upon  the  defendant  the  burden 
of  causing  the  transfer  to  be  memorialized.  [Tindal,  C.  J.  You  are  bring- 
ing an  action  against  the  defendant  as  a  purchaser.  It  Ues,  therefore,  upon  you 
to  show  that  the  transfer  was  complete.  Coltman,  J.  The  seller  is  r*goQ 
a  •person  interested  in  the  memorial.]    A  certificate  of  the  memorial    *■ 

is  endorsed  upon  the  deed  of  transfer.  This  is  an  act  done  by  an  officer  of 
the  company,  in  the  performance  of  a  duty  imposed  upon  him  by  this  sec- 
tion ;  Kinnersley  v.  Orpe,  1  Dougl.  56;  (a)  Doe  dem.  Griffin  v.  Mason, 
3  Cainpb.  7  ;  Doe  dem,  Lewis  v.  Singham,  4  B.  &  Aid.  672, 

6.  The  next  objection,  which  goes  to  part  of  the  demand  only,  is,  that  the 
transfer  from  Flood  to  the  defendant  was  inadmissible  for  want  of  a  second 
stamp.  This  is  not  a  conveyance  at  common  law,  but  under  the  provisions 
of  a  statute  which  requires  the  execution  of  the  purchaser.  Until  that  exe- 
cution had  been  obtained,  the  matter  remained  in  fieri.  [Tindal,  C.  J. 
Suppose  the  case  of  indentures  of  lease  and  release,  executed  by  the  seller.] 
There,  the  estate  passes  without  execution  of  the  deeds  on  the  part  of  the 
purchaser,  (i)    Here,  nothing  is  taken  out  of  the  transferor  until  acceptance 

(a)  And  see  2  Bac.  Abr.  fSth  and  6th  ed.)  35;  Rtxy,  Hopper,  Z  Price,  495;  Howtr. 
Brenton,  t*  M,&  RyL  216,  220,  223 ;  Doe  dem.  WiUiamt  ▼.  Llogd,  ant^,  vol.  L  671,  (39  B. 
C.  L.  R.  695,)  Ac.,  1  Scott,  N.  R.  606. 

(6)  The  release  usually  contains  a  recital  (under  the  seal  of  the  relessor)  that  the 
bargainee-relessee  is  in  actual  possession,  by  virtue  of  the  indenture  of  bargain  and  sale 
and  of  the  statute  of  uses,  which  he  could  not  be,  if  the  bargain  and  sale  remained  w 
fieri.    As  to  the  disclaimer  of  a  use,  vide  post,  691  (a). 
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of  the  transfer  by  the  transferee ;  and  if  the  transferor  had  alone  executed 
the  deed,  the  estate  would  have  remained  in  him ;  Jones  v.  JoneSy  3  Tyrwh. 
890,  1  Cro.  &  M.  721 ;  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82,  (9  E.  C. 
L.  R.  33,)  3  Dowl  &  R.  278 ;  Matsm  v.  Booth,  5  M.  &  S.  223 ;  Spker  v. 
Burgess,  4  Tyrwh.  598,  1  C.  M.  &  R.  129. 

7.  The  next  objection — that  the  defendant  had  ceased  to  be  a  shareholder, 
his  shares  having  been  declared  to  be  forfeited — is  answered  by  the  case 
•fiOOl   ®^  ^^  Edinburgh,  Leith,  and  Mwhaven  Railway  Company  v.  •ffiA- 

**  J  blewkUe,  6  M.  &  W.  707.  {Btnnpas,  Serjt.,  admitted  that  after  that 
decision,  it  could  not  be  successfully  contended  that  the  forfeiture,  not  con- 
firmed at  a  meeting  of  the  company,  would  exempt  the  party  from  liability.) 

8.  The  last  objection  goes  to  the  right  to  recover  interest  upon  this  declara- 
tion. {BompaSy  Seijt.  1  admit  that  the  court  has  disposed  of  that  question 
by  their  decision  in  The  Southampton  Dock  Company  v.  Richards,  antfe, 
vol.  i.  448,  1  Scott,  N.  R.  219.) 

Bramwell,  (for  Swarm,)  on  the  same  side.  With  respect  to  the  objection 
that  the  deed  was  re-executed  without  a  fresh  stamp,  it  may  be  acfmitted 
that  if  the  first  stamp  was  occupied,  a  second  stamp  was  necessary.  But  it 
never  was  occupied ;  for,  according  to  the  argument  addressed  to  the  court 
when  the  rule  was  obtained,  no  one  ever  was,  or  could  be,  entitled  to  the 
^ares  under  the  first  execution  of  the  deed.  If  the  assignee  of  a  bankrupt 
does  not  accept,  no  estate  passes  to  him.  (a)  The  subject  of  the  vesting  and 
disclaiming  of  estates  is  discussed  at  length  in  4  Mann.  &  Ryl.  189,  in  a 
note  to  Small  v.  Marwood,  (6)  In  Sheppard's  Touchstone,  285,  there 
cited,  4  M.  &  R.  191,  it  is  said  that '' feoffments,  gifts,  grants,  and  leases 
may  be  avoided  by  the  disagreement  of  the  party  to  whom  they  are  made ; 
and  if  it  be  a  lease  for  years  that  is  made,  he  may  waive  and  avoid  that  by 
•f»Ql  1  ^^^  ^^  mouth  in  the  country,  as  well  as  a  gifl  of  *goods,  (c)  or  an 
J    obligation  delivered  to  his  use ;  (vide  supni,  678  (i) ;)  but  if  it  be  an 

(a)  The  assignment  in  bankruptcy  is  a  conveyance  not  of  specific  property,  but  of  all 
the  property  of  the  bankrupt  whkh  can  be  tnctde  availabU  to  tht payment  of  his  debtt.  Whether 
a  particnlar  article  of  property  is  so  available,  is  to  be  determined  by  the  discretion  of 
the  assignees.  The  assignment  in  bankruptcy  is  peculiar  in  its  operation.  How  y. 
Kentutt,  5  Nev.  &  M.  1. 

(6)  And  see  Co.  Litt.  113  a,  114  b,  245  a,  268  a;  3Tho.  Co.Litt.  18,57,68.  Freeman's 
Reports  by  Smirke,503,  n.;  NichoUon  v.  Wordtworth,  2  Swanst  365,  371 ;  Stacey  y.  Elp, 
1  Mylae  A.  Keene,  195. 

(c)  In  M.  7  E.  4,  fo.  20,  pi.  21,  it  is  however  said,  *<Nota,  that  it  was  held  by  Choke 
(chief  justice  of  C.  P.,)  and  others  of  the  justices,  that  if  a  man  make  a  deed  of  gift  of 
bis  goods  to  me,  that  is  good  and  eflfectual  without  delivering  the  deed  to  me,  until  I  disa* 
gree  to  the  gift ;  and  that  should  be  (covient  estre)  in  a  court  of  record^*  &c.  Quartf 
whether  the  resolution  of  the  judges  may  not  have  applied  to  the  first  proposition,  the 
second  and  more  disputable  proposition  being  added  by  the  reporter. 

The  rule  with  respect  to  gifts  of  chattels  inter  intx»,  appears  to  be  this :  GiAs  by  parol, 
i.  e.  gifts  made  verbally,  or  in  writing  without  deed,  (as  to  which,  see  2  Roll.  Abr.  62, 
14  Vin.  Abr.  123,)  are  incomplete,  and  revocable  by  the  donor,  until  acceptance,  that  is» 
until  the  donee  has  made  some  statement,  or  done  some  act,  testifying  his  acquiescence 
in  the  gift;  but  gifts  by  deed  are  complete,  and  irrevocable  by  the  donor  upon  the  exe- 
cution of  the  deed,  and  vest  the  property  in  the  donee  until  the  latter  disclaims,  which  he 
can  do  at  any  time  before  he  has  made  some  statement,  or  done  some  act,  inconsistent 
with  such  disclaimer,  (which  disclaimer,  notwithstanding  the  case  in  M.  7  E.  4,  may,  by 
what  appears  to  he  the  better  opinion,  be  made  in  paiM^  and  even  by  parol.)  AAer  ac- 
ceptance of  the  gift  by  parol,  and  until  disclaimer  of  the  gift  by  deed,  the  estate  is  in  the 
donee  without  any  actual  delivery  of  the  chattel  which  forms  the  subject  of  the  gift ;  see 
Perkins,  Grant,  57 ;  Com.  Dig.  tit.  Biens,  (D  2.)  (By  the  Code  Civil,  No.  938, «  A  donation 
inter  viwtf  duly  accepted,  shall  be  perfect  by  the  sole  consent  of  the  parties,  and  the 
property  in  the  articles  so  giyen  shall  be  transferred  to  the  donee,  without  any  other 
delivery  being  necessary.") 

But  where  a  donatio  mortis  causa  is  made,  the  property  does  not  yest  without  deliyery , 
VOL.  XL.  102  8  Y  2 
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estate  of  freehold,  that  is  made  by  feo0ment,  (a)  *it  seems  he  cannot  ^^^^ 
waive  and  avoid  that  but  in  a  court  of  record."  In  Spicer  v.  Burgess j  *- 
4  Tyrwh.  598,  1  Cro.  M.  &  R.  129,  a  deed  releasing  an  intended  witnes 
was  executed,  and  was  handed  over  by  the  relessor  to  the  relessor's  attonevs, 
to  be  given  to  the  witness,  if  U  should  become  necessary  at  the  trial.  (6) 
Previously  to  its  being  so  used,  it  occurred  to  the  counsel  that  another  Al- 
ness might  be  necessary ;  and,  accordingly,  the  deed  was  altered  by  the 
insertion  of  the  name  of  a  second  relessee,  and  by  adapting  the  words  of  the 
deed  to  that  iasertion.  Being  thus  altered,  the  deed  was  re-executed  before 
delivery  over  to  the  witness.  Lord  Lyndhubst,  C.  B.,  in  deliveiing  the 
judgment  of  the  court,  4  Tyrwh.  605,  says,  "  No  doubt,  if  the  deed  had,  in 
the  first  instance,  been  so  completely  executed  that  the  stamp  was  once 
occupied,  no  further  use  could  have  been  made  of  it,  and  a  re-executioo 
woidd  have  required  a  fresh  stamp.     But  so  long  as  it  remained  infarij  it 

was  not  completely  executed,  and  the  stamp  was  not  occupied." ^'^Thc 

deed,  though  completely  executed  in  point  of  form,  was  placed  in  the  hands 
of  the  attorney  only  to  be  used  in  case  it  ^became  necessary.     We  r«c93 
think  that,  under  these  circumstances,  the  execution  of  the  deed  in  ^ 
question  was  in  fieri  only,  and  that  the  re-execution  did  not  make  a  new 
stamp  necessary." 

Even  supposing  a  memorial  to  be  necessary,  the  evidence  of  the  transfer 
was  complete ;  for  the  register  of  the  shareholders  was  produced,  and,  in 
that  register,  the  name  of  the  defendant  appeared.  This,  it  is  submitted, 
was  a  sufficient  memorial  to  validate  the  transfer.  [Tindal,  C.  J.  The 
register  merely  gives  the  name  and  addition  ;  the  memorial  would  state  the 
nature  of  the  transaction.  The  act  speaks  of  the  memorial  and  of  the  entir 
in  the  register  as  distinct  matters.  The  book  containing  the  memorial  is 
referred  to  as  a  distinct  book.]  There  is  nothing  to  prevent  the  company 
from  making  up  a  new  register.  [Tindal,  C.  J.  It  was  rather  a  careless 
act  on  tlie  part  of  the  railway  company  to  make  the  call  before  the  register 
had  been  completed.] 

On  a  subsequent  day,  Bompas,  Serjt.,  was  heard  in  support  of  the  rule. 
This  action  is  brought  by  the  company,  who  have  the  transfer-book  m  their 
custody,  if  any  such  book  exists.     The  meaning  of  the  155th  section  is,  that 

Smith  y.  Smithy  2  8tra.  955  ;  Bunn  v.  Markham,  2  Marshall,  532.  In  Jron$  r.  SmaSpt(U 
2  B.  &  Aid.  551,  it  was  ruled  at  nisi  prius  by  Abbott,  J.,  that  a  delivery  was  necessary  to 
complete  a  erift  inter  vivoi ;  and,  upon  a  motion  by  Gurney  to  set  aside  the  nonsniu  the 
court  refused  to  grant  a  rule,  under  an  impression  that  the  point  had  been  decided  in 
Bunn  V.  Mnrkham^ — the  distinction  between  donationtt  inter  moot  and  donatimei  merm 
aiu$a,  (which  runs  through,  and  appears  to  reconcile,  all  the  previous  eases,)  not  beifi^ 
adverted  to. 

(a)  At  common  law.  a  use  mi^ht  be  disclaimed  by  parol;  and  as  the  statute  of  a>«es, 
27  H.  8,  c.  10,  s.  I,  directs  "that  the  estate,  title,  right,  and  possession,  that  was  in  such 
person  or  persons  that  were,  or  hereafler  shall  be,  seised  of  any  lands,  tenements,  or 
hereditaments,  to  the  use,  confidence,; or  trust,  of  any  such  person  or  persons,  or  of  any 
body  politic,  be  from  henceforth  clearly  deemed  and  adjudged  to  be  in  him  or  them  ihit 
have,  or  hereafter  shall  have,  such  use,  confidence,  or  trust,  after  mck  quality^  inanntfy 
form,  and  rotidition,  as  they  had  before  in  or  to  the  use,  confidence,  or  trust,  that  was  in 
Uiem,"  there  seems  to  be  no  reason  why  an  estate  of  freehold,  vested  bv  the  statute  of 
uses,  shcu.d  not  be  devested  by  a  parol  disclaimer,  and  that,  whether  the  conveyance 
under  the  statute  operates  with  or  without  transmutation  of  possession.  Vide  post,  701  (r). 

(6)  As  the  delivery  of  the  deed  to  the  attorney  of  the  relessor,  was  to  operate  as  a  re- 
lease to  the  parly  named  as  relessee,  only  on  the  continirency  of  that  party's  being  called 
as  a  witness  at  the  trial,  such  delivery  would  appear  to  be  merely  a  delivery  as  an  escrow 
leaving  the  ultimate  and  operative  delivery,  to  the  intended  relessee,  counlennandable. 
And  see  Slater  v.  Came,  4  Doue:!.  222;  Johmon  v.  Baker,  4  B.  4t  Aid-  440,  (6  E.  C.  I.  R. 
479 ;)  Cecil  v.  Butcher,  2  Jac.  &  W.  573 ;  Hare  v.  Norton,  5  B.  dc  Ad.  716,  (27  E.  C.  I.  R 
ieo,)iN.&M.428. 
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however  the  conveyance  may  operate,  as  between  the  parties,  it  sl'all  not 
operate,  as  between  the  company  and  the  parties,  until  the  formalities 
pointed  out  by  the  statute  have  been  complied  with.  There  is  a  great 
difference  between  the  interest  passing  as  between  the  parties,  and  its  pass- 
ing as  agadnst  the  company.  As  between  the  parties,  there  appears  to  be 
no  necessity  that  the  transfer  should  be  by  deed.  It  must  be  in  writing, 
duly  stamped,  and  it  may  be  by  deed.  Upon  the  execution  of  the  deed  by 
Flood,  the  property  in  the  shares,  which'  that  deed  purported  to  convey, 
•6941  ^^^^  ^  HoweD.  If  the  deed  was  executed  *by  Flood  under  a 
-I  mistake,  it  lay  upon  the  plaintiffs  to  show  that  it  had  been  so  exe- 
cuted.    But  of  this  no  evidence  was  given. 

The  objection  to  the  calls  goes  to  the  whole  cause  of  action.  The  146th 
section,  in  directing  in  what  manner  the  calls  shall  be  made  by  the  directors, 
and  before  the  notice  is  spoken  of,  directs  that  an  interval  of  three  calendar 
months,  at  the  least,  shall  always  elapse  between  the  day  appoint^  for  the 
payment  of  one  call,  and  the  day  appointed  for  the  payment  of  the  next  suc- 
ceeding call.  This  direction  evidently  requires  that  the  day  of  payment 
shall  be  fixed  in  the  resolution  authorizing  die  calls.  The  directors,  at  the 
time  of  passing  the  resolution,  must  be  able  to  see  that  three  months  will 
intervene  between  the  calls.  [Erskine,  J.  Though  the  time  is  alluded  to 
in  the  early  part  of  the  section,  no  time  is  directed  to  be  appointed  until  you 
come  to  the  notice.]  The  time  in  the  notice  is  fixed,  not  by  the  directors, 
but  by  the  secretary.  The  appointment  of  the  time  must  be  by  the  authority 
of  the  directors ;  the  case  of  die  Great  JVarth  of  England  Rauway  Company 
V.  Biddviph^  1  M.  8lW.  243,  supr^,  687,  is  not  an  authority  upon  this 
point.  In  a  part  of  the  judgment  in  that  case,  which  follows  the  words 
cited  on  the  other  side,  the  court  observed  that,  at  the  time,  no  objection 
was  taken  to  the  want  of  authority  in  the  secretary.  It  would  therefore  be 
considered  as  proved  or  admitted  that  the  secretary  was  duly  authorized. 
Here,  no  authority  whatever  was  ^own.  [Bramivell.  The  173d  section 
requires  that  all  notices  directed  to  be  given  at  any  general  or  special  meet- 
ing of  the  proprietors,  and  not  otherwise  provided  for,  shall  be  signed  by 
the  chairman  or  deputy  chairman,  and  shall  be  given  by  advertisement  in- 
•6951  ^^^  ^^  ^"®  ^^  °^°^®  London  and  Brighton  *newspapers.  Here, 
J  the  notices  of  the  calls  were  signed  by  the  chairman.]  The  173d 
section  has  no  reference  to  the  subject  of  calls,  which  the  chainnan  and  de- 
puty chairman  have  no  power  to  make.  Nor  was  any  signature  of  either 
proved.  [Tindal,  C.  J.  The  objection  would  have  been  that  the  adver- 
tisements were  without  authority.  But  no  objection  was  taken  to  the  ad- 
vertisements on  the  ground  of  want  of  authonty.  In  order  to  let  in  the 
defendant  to  take  that  objection,  he  should  have  called  upon  the  plaintifis 
to  produce  the  original  authority  under  which  the  notices  were  advertised. 
CoLTMAX,  J.  It  is  sufficient  to  prove  that  a  call  was  made,  and  that  notice 
of  that  call  was  advertised  in  tbe  newspaper  pointed  out  by  the  act.  Tin- 
dal, C.  J.  This  is  a  mere  ministerial  act.  llie  objection  &at  the  secretary 
had  no  authority  to  insert  the  time  of  payment  in  the  notice,  comes  under  a 
different  head,  and  goes  to  part  only  of  the  plaintiffs'  demand.]  The  objec- 
tion  is,  that  neither  time  nor  place  of  payment  are  fixed  by  the  resolution, 
or  by  any  other  act  authorized  by  the  directors. 

Cowlingy  on  the  same  side.  The  calls  were  not  duly  made.  It  is  not 
contended  that  it  is  necessary  that  the  time  and  place  of  payment  should 
appear  in  the  resolution,  but  it  is  submitted  with  confidence  that  the  time 
and  place  mentioned  in  the  advertisement  must  be  inserted  under  an  author- 
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ity  irom  the  directors.  This  applies  to  both  calls.  The  office  of  secietaxy 
does  not  impart  any  authority.  The  secretary  of  a  company  is  merely  the 
scribe  of  the  company.  The  proprietors  are  a  fluctuating  body,  and  it  is 
important  that  the  forms  prescribed  by  the  statute  should  be  adhered  to. 
The  place  of  payment  should  be  appointed  in  the  resolution  for  making  the 
call ;  the  omission  would  be  attended  *vnth  much  inconvenience,  r^ggg 
The  146th  and  the  148th  secdons  have  been  referred  to  on  the  part  ^ 
of  the  plaintiii^,  but  no  mention  has  been  made  of  the  144th  section,  vhicli 
provides  that  the  several  holders  of  shares  in,  or  parties  who  have  sub- 
scribed to,  the  said  several  lines  of  railway,  as  hereinbefore  mentioned,  or 
who  shall  hereafter  subscribe  for  or  towards  the  said  undertaking,  and  who 
shall  not  be  released,  or  whose  shares  shall  not  be  forfeited  under  the  pro- 
visions of  this  act,  shall,  and  they  are  hereby  required  to,  pay  the  respectire 
sums  of  money  by  them  respectively  subscribed  for,  or  due  upon,  such  shares, 
or  such  parts  or  proportions  thereof,  and  at  such  times  and  places  as  shall 
from  time  to  time  be  called  for  by  the  directors  of  the  said  company,  under 
and  by  virtue  of  the  powers  of  this  act ;  and  in  case  any  party  shall  refuse  or 
neglect  to  pay  the  money  so  due  or  subscribed  for,  or  the  part  thereof  so 
called  for  at  the  time,  and  in  the  manner  required  for  that  purpose,  it  shall 
be  lawful  for  the  said  company  to  sue  for,  and  recover  the  same  in  any  coait 
of  law  or  equity,  together  with  interest  on  such  unpaid  sum  of  monej,  at 
the  rate  of  5^.  per  centum  per  annum,  from  the  time  when  the  same  shall 
have  been  directed  to  be  paid  by  the  said  directors  as  aforesaid. 

The  146th  section  merely  prescribes  the  course  to  be  observed  by  the 
directors  in  making  calls,  and  the  words  "  appointed  as  aforesaid,"  relieid  on 
by  the  plaintiffs,  refer  to  appointments  by  the  directors.  This  appears  from 
the  &ct  that  the  mode  and  circumstances  in  which  calls  are  to  be  made  are 
left  to  the  directors,  in  that  part  of  the  section  which  precedes  the  diiection 
with  respect  to  advertising.  Though  it  may  not  perhaps  be  necessary  that 
the  time  of  payment  should  be  inserted  in  the  resolution  for  making  the  call, 
there  must  be,  in  some  form  or  other,  a  distinct  authority,  from  the  directors 
to  the  secretary,  with  regard  to  the  *time  of  payment,  in  order  to  r^cwr 
render  the  advertisement  binding  upon  those  who  were  liable  to  such  *- 
call.  It  is  said,  that  the  148th  section  (supr^,  683)  relieved  the  plaintiffi 
from  the  necessi^  of  showing  that  any  such  authority  was  given.  But  that 
section  speaks  of  calls  duly  made,  and  the  objection  is,  that  these  calls  are 
not  shown  to  have  been  duly  made.  This  is  no  less  necessary  than  proof 
of  the  act  of  bankruptcy  in  actions  by  assignees.  It  could  not,  for  a  mo* 
ment,  be  contended  that  such  a  call  was  duly  made,  if  the  resolution  vere 
to  authorize  the  secretary  to  ascertain  how  much  money  was  wanted  and  to 
make  the  calls  accordingly.  The  time  of  payment  is  of  equal  impoitaDce 
with  the  amount. 

By  the  184th  section  '^  the  directors  for  the  time  being  of  the  said  com- 
pany shall  superintend  all  the  affairs  thereofy'and  have  the  custody  of  the  com- 
mon seal  of  the  said  company,  with  power  to  use  the  same  on  their  behalf; 
and  shall  have  full  power  and  authority  to  do  all  acts  whatsoever  for  carry- 
ing into  effect  the  purposes  of  this  act,  and  for  the  management,  regulation, 
and  direction  of  the  affairs  of  the  said  company,  or  relative  thereto,  which 
the  said  company  are  by  this  act  authorized  to  do,  except  such  as  are  herein 
required  and  directed  to  be  done  at  some  general  or  special  general  meet- 
ing of  the  said  company."  "  And  the  said  directors  shall  keep  a  regular 
minute  and  entry  of  their  proceedings  at  every  meeting  of  the  said  directors, 
and  from  time  to  time  make  a  report  thereof  to  the  half-yearly  general  meet- 
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ings  and  to  the  special  general  meetings  of  the  said  company,  (if  required  by 
any  of  such  meetmgs,)  and  shall  obey  their  orders  and  directions." 
*6d81  ^^^  respect  to  the  173d  section,  which  has  been  *referred  to,  it 
-'  is  sufficient  to  say  that  it  relates  to  a  different  matter.  But,  supposing 
that  section  to^be  applicable  to  the  case  of  calls,  stiU  the  plaintiffs  would 
have  failed  to  prove  that  the  advertisements  are  copied  from  any  notice 
signed  by  the  chainnan  or  deputy  chairman.  The  plaintiffs  might  have 
given  in  evidence  the  original  notice  from  the  books.  Whether  the  book 
directed  to  be  kept  by  the  142d  section  was  produced  at  the  trial,  and  which 
was  the  subject  of  contradiction  when  this  rule  first  came  before  the  court, 
will  be  decided  by  the  court  upon  the  affidavits,  which  both  sides  have  filed 
in  consequence  of  the  direction  which  the  court  gave  on  that  occasion. 

With  respect  to  the  memorial,  it  was  incumbent  on  the  plaintiffs  to  show 
a  legal  transfer;  and  this  could  not  be  shown  unless  it  appeared  that  a 
proper  memorial  had  been  entered  in  the  book  directed  to  be  kept  for  that 
purpose.  The  lan^age  of  the  155th  section  is  distinct  and  unequivocal, — 
*^  until  such  memonal  ^all  have  been  made  and  entered,  as  before  directed, 
the  seller  of  such  share  shall  remain  liable  for  all  future  calls,  and  the  pur- 
chaser shall  have  no  share  or  part  of  the  profits  of  the  undertaking,  nor  any 
interest  in  respect  of  such  share,  paid  to  him,  nor  any  vote  in  respect  thereof, 
as  a  proprietor  of  the  said  undertaking^"  As  between  the  company  and  the 
parties,  therefore,  the  transfer  is  an  absolute  nullity  until  the  deed  is  duly 
memorialized. 

As  to  the  argument  founded  upon  the  statement  that  the  entry  of  the 
memorial  was  endorsed  on  the  deed  which  was  produced,  the  answer  is,  that 
the  deed  was  read  merely  to  prove  that  a  conveyance  purporting  to  be  a 
transfer,  had  been  executed  by  a  shareholder  in  favour  of  the  defendant.  It 
was  not  shown  that  the  endorsement  was  in  the  handwriting  of  the  secretary, 

•6991  "^^  ^^  '^  ^^  ^^  *^®  ^^'  "^^^  ^^  ^^^  ^^^^  ^^  ^^®  ^^  "^Kirmerstey 
■I  V.  0/pe,  1  Dougl.  56,  supr^,  689,  where  a  known  public  officer  was 
authorized  to  do  a  particular  act,  and  required  to  return  the  instrument  to 
the  party  with  a  certificate  endorsed  thereupon,  testifying  that  the  act  had 
been  done.  Here,  on  the  contrary,  the  deed  is  to  be  kept  by  the  officer  of 
the  company,  and  the  endorsement  is  merely  a  private  memorandum.  Upon 
this  part  of  the  case,  two  cases  may  be  adverted  to ;  Jippleton  v.  Braybrook, 
6  M.  &  S.  34,  and  Doe  dem.  Williams  v.  Uoydy  antfe,  vol.  i,  p.  671 ; 
(39  E.  C.  L.  R.  595,)  1  Scott,  N.  R.  505.  In  the  former  of  these  cases, 
Abbott,  C.  J.  says,  (a)  "  I  hesitated  at  one  time,  whether,  by  analogy  to  the 
chirograph  of  a  fine,  and  the  enrolment  of  deeds,  we  might  not  also,  in  order 
to  avoid  the  expense  of  examined  copies,  consider  these  as  made  by  the 
officer  who  is  in  the  habit  of  delivering  out  copies  of  judgments,  and  which 
are  received,  as  evidence,  in  the  courts  in  Jamaica ;  but,  upon  further  re- 
flection, I  think  the  analogy  does  not  hold  ;  for  supposing  it  had  appeared, 
which  it  does  not,  that  the  officer  was  of  Ae  description  above-mentioned, 
still,  in  the  case  of  a  fine,  the  chirograph  is  delivered  out  as  part  of  the  tUle 
of  the  person  applying,  by  an  officer  specially  intrusted  for  thai  purpose. 
But  we  do  not  allow  to  our  own  officers,. who  have  the  mere  custody  of  the 

(a)  6  M.  &  8.  37.  In  Black  ▼.  Lord  Braybrook,  ib.  dO»  the  copy  of  the  Jamaica  judgment 
was  produced,  and  was  shown  to  be  in  the  handwriting  of  a  person  who  acted  for  tht 
principal  clerk  of  the  Supreme  Coart  of  Jamaica,  and  was  in  the  habit  of  signing  officia/ 
documents.  Bat  the  court,  after  hearing  Jenris  and  Erskine,  who  relied  on  this  difierencc, 
and  cited  9  Mod.  66,  (an  anonyrooas  case  relating  to  an  exemplification  of  a  sentence  i:\ 
a  coart  in  Holland,}  adhered  to  their  former  judgment 
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records,  to  verify  them ;  and  I  do  not  see  why  we  should  allow  more  to  tk 
officers  of  a  foreign  court." 

Here,  the  deed  is  not  to  be  delivered  out,  but  kept  by  *the  com-  ~qq 
pany.     In  Doe  dem.  Williams  v.  Uoydj  this  court  held  as  the  court  *- 
of  K.  B.  had  done  in  the  case  ofJippkton  v.  Braybrookj  that  the  endorse 
ment  was  evidence  in  those  cases  only  where  a  usage  existed  to  make  such 
endorsement,  and  to  give  out  the  instrument  so  endorsed. 

It  midit  in  many  cases  be  inconvenient  to  require  the  attendance  of  a 
public  officer  as  a  witness  to  prove  the  performance  by  him  of  a  ministerial 
and  formal  act.  Here,  (he  party  is  required  to  make  and  enter  a  memorial 
as  clerk  to  a  private  company. 

In  answer  to  the  objection  founded  upon  the  stamp  act,  it  is  said  that  die 
deed  remained  in  fieri  until  the  deed  was  executed  by  both  seller  and  pur- 
chaser ;  and  ISbbkwfnie  v.  MMorine^  6  M.  &  W.  200,  was  cited :  but  that 
case  is  totally  unlike  the  present. 

In  HihblewhUe  v.  MMoririe  it  was  held  that  nothing  passed  by  the  execa- 
tion  by  the  vendor  of  a  deed  in  which  the  name  of  the  purchaser  was  left 
in  blank.  [Tindal,  C.  J.  That  was  a  conveyance  to  nobody.  There  was  do 
authority  to  insert  the  name  of  the  purchaser.  ]  (a)  In  this  case  it  must  be  con- 
tended diat  the  conveyance  remains  in  fieri  until  the  deed  is  enrolled.  It  may 
appear  to  be  unnecessary  to  cite  authorities  upon  this  part  of  the  case ;  /fiUr. 
Patten^  8  E^ast,  373,  (ft)  appears  to  *be  directly  in  point.  In  that  case  ^q, 
it  was  held  that  the  assured  could  not,  without  a  new  stamp,  recover  ^ 
as  upon  an  assurance  on  ship  and  goods ^  the  policy  having,  at  the  time  it  was 
subscribed  by  the  defendant,  contained  an  assurance  on  ship  and  ou^y  the 
alteration  having  been  made  after  the  risk  attached,  though  by  consent  of  all 
parties.  Then  it  is  said,  that  here  the  deed  was  incomplete  until  executed 
by  the  vendee.  This  is  not  so  as  far  as  the  vendor  is  concerned :  the  con- 
veyance is  complete  when  the  deed  is  executed  by  him.(c)  The  execution 
by  the  vendee  is  required  only  for  the  purpose  of  enabling  the  company  to 

(a)  It  appears  to  have  been  assamed  in  that  case  that  an  aathoritj  ander  seal, to  insert 
the  name  ol  any  person  who  might  become  the  purchaser,  would  have  been  safficient 
Tamen  qittere, 

(6)  Hill,  the  plaintifT,  having  become  bankrapt,  an  action  was  brought  by  his  assign* 
( es,  in  which  second  action  the  policy  was  declared  upon  in  its  original  form,  as  con- 
taining an  assurance  on  ship  and  outfit ;  but  Lord  EDenboroagh  held  the  instmment  to 
be  altogether  invalidated;  French  y,  Paittn,  I  Campb.  72.  And  the  court  dischaii^ a 
rule  for  a  new  trial.  lb.  180  b,  9  East,  373.  And  see  Fairlu  v.  Chrittie,  Holt,  N.  P.  C 
881, 7  Taunt.  416,  (2  E.  C.  L.  R.  159,)  1  H.  Moore,  114. 

(r)  Upon  the  ezecation  of  a  deed,  or  other  conveyance,  by  whicn  any  estate  or  interest 
is  expressed  to  be  passed  from  the  parly  executing  to  another,  the  estate  or  interest  vests 
immediately  in  the  latter,  whether  conusant  of  the  transaction  or  not;  and  it  remains  is 
him  until  disagreement  or  disclaimer.  This  disagreement  or  disclaimer  may  be  by  word 
of  mouth,  except  where  the  estate  or  interest  is  a  freehold  passing  by  livery  of  seisiD, 
grant,  devise,  or  matter  of  record,  (vide  supra,  691,  n.,)  in  which  case  the  disagreemeBt 
or  disclaimer  should  be  in  a  court  of  record,  the  solemnity  and  publicity  of  the  proceed- 
ings in  which,  countervail  livery  of  seisin  and  conveyance  by  matter  of  record.  This 
disclaimer  may  be  made  in  any  action  in  which  the  party  against  whom  the  conveyasce 
is  sought  to  be  used,  is  either  plaintiff  or  defendant;  and  it  is  generally  for  his  bendit  not 
to  be  under  the  necessity  of  electing  to  accept  or  reject  the  interest  conveyed,  at  uj 
earlier  period.  But  where  property  is  aold,  it  becomes  important  to  know  in  whom  the 
interest  is  prrmanently  vested.  To  obviate  the  difficulty  of  the  title  remaining  in  abeyance 
and  unmarketable  until  action  brought,  conveyancers  have  introduced  a  disclaimer  iy 
deed:  which  device  was  upheld  by  the  Court  of  King's  Bench,  in  Townwn  v.  Tid^  3  B. 
Sl  Aid.  31,  (5  E.  C.  L.  R.  219,)  upon  the  authority  of  the  judgment  in  Thomp§on  v.  LbkK 
2  Ventris,  198,  which  had  been  reversed  in  the  House  of  Lords ;  and  of  the  case  ofBm' 
faui  v.  Greenjieldf  Cro.  El.  80,  which  turned  wholly  upon  the  construction  of  the  special 
language  of  a  particular  act  of  parliament    See  4  Mann.  &  Ryl.  190. 
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know  who  is  the  proprietor.  The  vendor  has  previously  passed  his  interest. 
He  could  not  maintain  an  action  of  trover  against  the  vendee,  although  the  lat- 
*7021  ^^^  ^^^  ^^^  executed.  Jones  v.  JoneSy  supra,  689,  is  no  authority  to  show 
J  that  •the  execution  of  the  transfer  to  Howell  by  Flood  was  revocable. 
In  that  case  the  deed  was  meant  to  be  delivered  as  an  escrow,  and  the  rea- 
soning of  Bayley,  J.,  (1  C.  &  M.  723,)  is  wholly  inapplicable  to  the  state  of 
thiilgs  now  before  the  court.  Here,  there  would  be  a  fraud  on  the  revenue, 
and  it  could  not  be  said,  as  in  that  case,  that  the  holding  a  new  stamp  to  be 
necessary  would  render  the  revenue  laws  a  trap  for  innocent  parties.  The 
distinction,  as  to  deeds  vesting  injieriy  applies  to  those  cases  only  in  which 
the  deed  has  not  got  into  the  hands  of  the  vendor.  Here,  the  deed  has  passed 
from  the  hands  of  the  vendor  to  those  of  £wart  and  Bell,  as  the  brokers  and 
agents  of  Howell,  the  vendee.  Spicer  v.  Burgess j  supri,  689,  belongs  to  the 
same  class  as  Jones  v.  Jones. 

Cur.  adv,  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  brought  to  recover  the  amount  of  two  calls  of  3/.  each  upon  forty-five 
shares  in  the  London  and  Brighton  Railway  Company,  amounting  to  the  sum 
of  270/. ;  for  which  sum  and  interest  thereon,  amountmg  togemer  to  290/. 
lbs.  Id.j  the  jury  found  a  verdict  for  the  plaintiffs. 

The  defendant  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered,  or  the  damages  reduced ;  on  the  ground  of  various  objections  takeu 
at  the  trial  to  the  platntifis'  right  to  recover.  During  the  course  of  the  argu- 
ment upon  showmg  cause  against  the  rule,  some  of  the  objections  were 
abandoned,  and  others  disposed  of;  so  that  ultimately  there  remained  two 
objections  for  consideration,  namely,  one,  whether  the  calls,  for  which  the 
action  was  brought,  had  been  duly  and  properly  made, — the  other,  whether 
sufficient  evidence  had  been  given  that  the  defendant  was  the  proprietor  of 
m^r^o-t  the  shares  in  respect  of  which  he  was  sued.  The  first  ^objection,  if 
J  maintainable,  goes  to  the  whole  of  the  action ;  if  neither  of  the  calls 
were  made  in  due  observance  of  the  requisites  prescribed  by  the  statute,  it  is 
obvious  that  the  plaintiffs  can  have  no  right  to  recover. 

Now  the  objection  to  the  calls,  upon  which  the  argument  ultimately  pro- 
ceeded, was  this,  that  the  resolution  of  the  directors  of  the  3d  of  May,  spe-: 
cified  neither  the  time  of  payment,  nor  the  place  at  which  such  payment 
should  be  made,  and  that  the  resolution  of  the  2d  of  August,  for  the  second 
call,  thoush  it  specified  the  time  of  payment,  was  deficient  as  to  any  place. 
The  question  therefore  is,  whether  it  is  made  necessary  in  any  clause  of  the 
act,  that  the  resolution  of  the  directors  should  embrace. in  it  the  time  and 
place  of  payment,  or  whether  it  is  sufficient  that  it  should  be  notified  to  the 
shareholders  in  the  advertisement  published  according  to  the  directions  of  the 
act.  The  power  of  making  calls  is  ^ven  to  the  directors  by  the  146th 
section ;  but  upon  the  cxammation  of  that  section,  it  will  not  be  found  that 
the  insertion  of  the  time  and  place  of  payment  is  essential  to  the  validity  of 
the  original  order.  All  that  is  laid  down  in  that  clause,  as  conditional  to  the 
legality  of  any  call,  being  the  amount  of  each  several  call,  and  the  aggregate 
amount  of  such  calls  in  any  one  year,  and  the  interval  to  be  made  between 
each  of  the  successive  calls.  On  the  contrary,  the  146th  section  expressly 
directs  that  a  certain  notice  shall  be  given  by  advertisement,  and  that  all 
moneys,  so  called  for,  shaU  be  paid  to  such  person  and  in  such  manner,  as 
in  such  notice  shall  be  appointed^  and  that  the  respective  owners  of  sha^s  in 
the  undertaking  shall  pay  their  ratable  proportions  of  the  moneys  to  be  called 
for  as  aforesaid ;  thereby  making  the  appointment  of  the  time  and  place  a 
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matter  which  must  appear  in  the  advertisement, — ^which  will  be  seen^by  all 
the  shareholders, — and  not  in  the  resolution,  which  will  probably  be  seen  by 
few  or  *none  of  them ;  and  when  it  is  considered  that  the  148tfa  r«.Q^ 
section  provides  that,  on  the  trial  of  the  action,  it  shall  only  be  necessaiy  ^ 
to  prove  that  the  defendant  was*  the  proprietor,  and  that  such  calls  had  been 
made,  without  proving  the  appointment  of  the  directors  or  any  other  matter 
whatever,  we  think  it  must  be  wholly  unnecessary  to  show  that  the  original 
resolution  contained  either  the  place  or  time  of  payment.  As  to  the  argu- 
ment, that  the  secretary  is  not  shown  to  have  authority  to  make  the  publica- 
tion, we  think  that  such  authority  from  the  directors  must  be  presumed  for 
an  act  obviously  within  the  scope  of  his  duty,  or  that,  at  all  events,  they 
adopted  the  act,  unless  the  contrary  be  shown. 

With  respect  to  the  second  objection, — the  want  of  proof  that  the  defendant 
was  the  holder  of  forty-five  shares, — the  first  groimd  is,  that  the  evid«jce 
required  by  the  148th  section  was  not  brought  forward  at  the  trial.  By  that 
section,  the  plaintiffs  are  enabled  to  make  Bprimd  facie  case  of  ownership 
against  the  defendant,  by  the  production,  at  the  trial,  of  the  books  in  which 
the  company  are  directed  to  enter  and  keep,  respectively,  the  names  and 
additions  of  the  several  proprietors  of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respectively  entitled  to,  and  an  account  of  the 
names  and  places  of  abode  of  the  several  persons  who  shall,  from  time  to 
time,  be  entitled  to  shares  in  the  said  undertaking ;  the  former  of  which  boob 
is  directed  to  be  kept  by  the  140th  section,  and  the  latter,  by  the  142d. 

The  first  question  therefore  is,  whether,  in  point  of  fact,  both  these  books 
were  produced  and  brought  forward  to  the  notice  of  the  judge  and  the  juiy 
at  the  trial  of  the  cause.  The  plaintiffs  contend  that  they  were ;  and  the  de- 
fendant denies  the  fact ;  and  we  have  come  to  the  conclusion  upon  this 
point, — upon  reference  to  the  notes  of  the  judge  at  the  trial,  and  the  affidavits 
*which  have  been  iumished  on  both  sides,  that  the  book  directed  to  wtmn^ 
be  kept  by  the  142d  section,  was  not  in  evidence  at  trial.  *• 

In  order,  therefore,  to  prove  the  proprietorship  of  the  shares,  it  becomes 
necessary  for  the  plaintiffs  to  stand  upon  the  direct  evidence  which  has  been 
iumished  on  both  sides, — that  the  book  they  offered  at  the  trial,  of  the 
ti-ansfer  of  the  shares  to  the  defendant,  as  to  which  point  a  distinction  is 
U  ken  by  the  defendant  between  the  thirty  shares  transferred  to  him  by  Flood 
under  the  deed  of  transfer  of  the  12th  of  February,  1838,  and  the  fifteen 
shares  transferred  to  him  by  Buckin^am  under  the  deed  of  transfi^r  of  the 
27th  of  the  same  month.  With  respect  to  the  first  transfer,  it  is  contended, 
on  the  part  of  the  defendant,  that  die  deed,  upon  the  face  of  it,  has  been 
altered,  by  substituting  the  name  of  the  defendant  in  the  place  of  that  of  the 
original  transferee,  and  is,  therefore,  void  for  want  of  a  new  stamp.  The 
answer  attempted  to  be  given  to  this  objection  is,  that  the  insertion  of  the 
original  name  was  made  by  mistake,  and  that  whilst  the  matter  was  still  m 
^n,  the  seller  had  a  right  to  correct  such  mistake,  by  inserting  the  name 
of  the  real  purchaser.  But  we  are  of  opinion  that,  admitting  such  alteration 
might  have  been  made,  without  destroying  the  validity  of  the  instrument, 
under  such  an  assumed  state  of  facts,  yet  it  was  incumbent  upon  the  plain- 
tiffs, who  produced,  and  relied  upon,  tne  deed,  in  its  altered  shape,  to  show 
the  circumstances  under  which  the  alteration  had  been  made,  and  that  such 
a  state  of  facts  had  really  existed ;  for  we  think  that  the  deed  could  have  an 
operation  at  common  law,  independently  of  any  effect  to  be  given  to  it  by 
the  execution  of  the  purchaser,  under  the  155th  section  ;  and  mat  the  power 
of  the  stamp  would  be  exhausted  by  such  operation  of  the  deed  at  common 
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^061  '^^ '  ^^^  ^  ^^  ^^  argument  that  *the  memorial  enrolled  on  a  transfer 
^  proves  conclusively  the  ownership,  we  think  that  if  it  appear  to  be 
an  unstamped  deed  on  its  production,  any  further  matter  therein  stated  by 
the  secretary  cannot  give  validity  or  efficacy  to  the  transfer.  We  are  there- 
fore of  opinion  that  £e  plaintiffs  have  £dled  in  proving  that  the  defendant 
was  the  proprietor  of  the  thirty  shares  at  the  time  the  respective  calb 
were  made. 

With  respect  to  the  fifteen  shares  purchased  from  Buckingham  on  the  27th 
of  February,  the  transfer  appears  however  to  be  free  fix>m  any  objection : 
for,  as  to  the  argument  that,  under  the  155th  section,  no  such  deed  of  trans- 
fer can  convey  any  interest  to  the  purchaser  until  after  the  memorial  thereof 
has  been  entered  m  a  book  to  be  kept  for  that  purpose  by  the  company,  or 
the  secretary,  or  clerk,  we  consider  the  provisions  of  that  section  to  be 
intended  only  for  the  security  of  the  company,  and  not  as  effecting  any  altera- 
tion in  the  common-law  operation  of  the  deed ;  namely,  that  until  the  deed 
is  enrolled  and  entered,  the  company  may  compel  the  seller  to  pay  all  the 
future  calls,  and  that  the  company  may  be  safe  in  paying  any  profits  to  the 
seller ;  but  that  if  the  company  have  possession  of  die  deed  of  transfer, — as 
they  had  in  the  present  case, — there  is  nothing  to  prevent  them  from  treating 
the  transferee  as  the  proprietor  of  the  shares,  under  the  legal  effect  of 
the  deed. 

Upon  the  whole,  we  think  that  the  plaintiffs  are  entitled  to  recover  the 
amount  of  the  two  calls  on  the  fifteen  shares  and  the  interest  thereon,  and  to 
that  extent  only;  and  that  the  rule  for  reducing  the  verdict  to  that  sum  (a) 
should  be  made  absolute. 

Rule  absolute  accordingly, 
(a)  Vide  supri,  676(6). 
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A  lessee  covenanted  **  to  pay  all  parliamentary,  parochial,  and  other  taxes,  tithes,  and 
assessments,  then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of  the  demised  pre- 
mises, or  chargeable  upon  the  landlords  or  tenants  thereof,  for  the  time  being,  in  respect 
thereof."  Heldj  that  a  rent-charge,  imposed  on  the  premises  in  lieu  of  the  land-tax, 
which  had  been  purchased  by  a  former  tenant  of  the  premises  under  the  provisions  of 
the  42  G.  S,  c.  116,  was  a  parliamentary  tax  or  assessment,  within  the  meaning  of  the 
covenant 

Covenant,  for  the  non-payment  of  two  several  sums  of  40/.  8s.  3d.,  be- 
ing the  amount  of  two  quarters  of  a  year's  rent  for  certain  premises  demised 
by  indenture  bearing  date  the  24th  of  February,  1829,  and  which  sums  be- 
came due,  respectively,  on  the  24th  of  June,  and  29th  of  September,  1839. 

The  declaration  set  out  the  covenants  for  payment  of  rent  and  taxes,  as 
hereinafter  mentioned,  assigning  for  breaches  of  the  former — first,  the  non- 
payment of  40/.  8^.  3ti.,  which  became  due  on  the  24th  of  June,  1839 ; 
secondly,  the  non-payment  of  a  similar  amount,  which  became  due  on  the 
29th  of  September  in  the  same  year. 

*^  Plea :  As  to  the  non-payment  of  all  the  moneys  in  the  declaration  men- 
tioned, except  185.  6d.^  parcel  of  the  second  sum  of  40/.  &.  3(/.«  a  set-off 
for  money  paid  by  the  plaintiffs  for  the  use  of  the  defendant,  and  for  money 
due  from  the  plaintiffs  to  the  defendant  upon  an  account  stated ;  and  as  to 
the  non-payment  of  the  18^.  6(/.,  payment  of  that  amount  in^  court. 

The  plaintiffs,  by  their  replication,  traversed  the  set-off*,  and  took  the  ISs.Sd. 
out  of  court,  in  satisfaction  of  that  part  of  the  demand  in  respect  of  which  if 
.vas  oaid  in. 
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The  following  case  was,  under  a  judge's  order,  made  pursuant  to  the  prin 
visions  of  the  3  &  4  W.  4,  c.  42,  s.  25,  stated  for  the  opinion  of  th6  court. 

By  indenture,  bearing  date  the  5th  of  February,  1801,  the  plamtifis  de- 
mised to  one  Geoi^  Taylor  two  houses,  being  Nos.  10  and  11,  in  Great 
Distaff  Lane,  in  the  city  of  London,  for  a  term  of  twenty-eight  years  htm 
•Christmas,  1799,  at  the  yearly  rent  of  54/.  8s.  That  lease  contained  r ^^Qg 
a  covenant  on  the  part  of  George  Taylor,  for  himself,  his  executors,  ^ 
and  administrators,  to  pay  all  parliamentary,  parochial,  and  other  taxes, 
tithes,  and  assessments  then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of 
the  premises  thereby  demised,  or  payable  by  the  landlords  or  tenants  thereof, 
for  the  time  being,  in  respect  thereof,  (except  land-tax  on  account  of  the 
sum  of  21/.  13^.  4d.,  which  was  the  rent  payable  for  the  demised  premises 
in  1693.) 

George  Taylor  afterwards  assigned  the  premises  to  William  Mathie,  his 
executors,  &c.,  for  all  the  then  residue  of  the  term  granted  by  the  lease. 

Xfter  the  assignment,  and  during  the  continuance  of  the  lease,  namelj, 
on  the  third  of  May,  1805,  William  Mathie  entered  into  a  contract  with  the 
commissioners  for  the  redemption  of  the  land-tax,  to  redeem  the  land-tax 
charged  on  Nos.  10  and  11,  the  amount  of  the  assessment,  as  stated  in  the 
said  contract,  being  6^.  19^.,  and  the  amount  of  the  money  to  be  paid  as  the 
consideration  for  such  redemption,  being  254/.  I65.  8d.  3  per  cent,  consoli- 
dated bank  annuities ;  which  sum  was  duly  transferred  by  the  said  William 
Mathie ;  and  the  redemption  of  the  land-tax  chargeable  on  the  last-mentioned 
premises  was  duly  perfected. 

By  indenture,  bearing  date  the  24th  of  February,  1829,  the  plaintifis  d^ 
mised  the  aforesaid  premises,  and  also  another  house,  being  No.  9,  in  Great 
Distaff  Lane  aforesaid,  to  the  defendant,  Robert  Harrild,  for  the  tenm  of 
twenty-eight  years,  commencing  from  Christmas-day,  1827,  at  the  yearly 
rent  of  161/.  13*.,  payable  by  the  defendant  to  the  plaintiffs,  quarterly,  00 
Lady-day,  Midsummer-day,  Michaelmas-day,  and  Christmas-day  in  ereiy 
year,  at  the  counting-house  in  Christ's  Hospital. 

And  by  the  last-mentioned  indenture  the  defendant  covenanted  with  the 
plaintiffs,  amongst  other  things,  to  pay  the  said  yearly  rent  on  the  days  and 
at  the  place  ^thereinbefore  mentioned,  and  also,  at  his  own  charge,  rtfjQg 
to  pay  all  parliamentaiy,  parochial,  and  other  taxes,  tithes,  and  assess-  *■ 
ments,  then,  or  thereafter  to  be,  issuing  out  of  all  or  any  the  premises  thereby 
demised,  or  chargeable  upon  the  landlords  or  tenants  thereof,  for  the  time 
being,  in  respect  thereof. 

The  said  William  Mathie,  who  had  redeemed  the  land-tax  as  above  men- 
tioned, died  in  December,  1838.  His  executors  having  made  a  claim  upon 
the  defendant,  under  the  land-tax  redemption  act,  (42  G.  3,  c.  116,)  for  the 
sum  of  79/.  185.  6d.j  being  at  the  rate  of  6/.  19^.  per  annum  from  Chiistmas- 
day,  1827,  (on  which  day  the  first-mentioned  lease  expired,)  as  due  to  them 
in  respect  of  Nos.  10  and  11,  in  consequence  of  the  said  William  Mathie 
having  redeemed  the  land-tax  thereon  as  aforesaid,  the  defendant  paid  the 
same  under  a  distress  regularly  levied  of  his  goods  upon  the  premises,  before 
the  commencement  of  this  action,  viz.,  on  uie  12th  of  August,  1839,  and 
claimed  to  set  off  the  same  in  this  action  against  the  said  arrears  of  rent  (fl) 

Before  the  distress  and  payment  above  mentioned,  the  defendant,  having 
communicated  the  claim  made  by  Mathie's  executors,  to  the  plaintife,— to 
whom  he  referred  them  for  pajinent  of  their  demand, — received  fifom  the 
plaintiffs'  attorney  the  following  letter: — 

(a)  Vide  Sapsford  v.  Fletcher,  4  T.  R.  61 1,  post,  720  (o). 
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"April  6th,  1839. 
'  Sir, — I  trouble  you,  in  consequence  of  an  application  which  has  been 
made  to  the  Governors  of  Christ's  Hospital  for  payment  of  76/.  9^.,  being 
eleven  years'  land-tax  accrued  on  the  houses  rented  by  you  of  the  Gover- 
nors. The  claimants  are  the  representatives  of  Mr.  Mathie,  who  having, 
long  before  this  period,  redeemed  the  land-tax,  stood  in  the  place  of  the 
*7101  g^^''^™^^"^*  Having  neglected  to  demand  the  land-tax,  from  *year 
-'  to  year,  they  now  claim  the  arrears  from  the  period  of  the  commence- 
ment of  your  tenancy.  Considering  that  the  Governors  of  Christ's  Hospital 
are  not  the  parties  upon  whom  this  claim  can  be  made,  I  have  taken  an 
opinion  of  counsel  how  this  may  be,  and  I  find  that  you,  as  tenant  of  the 
premises,  are  the  only  person  upon  whom  the  claim  can  be  made,  and  that 
it  is  in  the  power  of  the  claimants  to  recover  the  amount  against  you  by 
action  at  law,  or,  if  they  prefer  it,  by  distress  on  the  premises.  I  think  it  is 
proper  to  apprize  you  of  this,  lest  you  should  be  inclined  to  consider  your- 
self not  liable,  and  should,  by  refusing  to  pay,  subject  yourself  to  the  trouble, 
inconvenience,  and  expense  of  a  distress." 

The  claim  of  the  executors  of  Mathie  was  at  first  confined  to  the  arrears 
of  the  land-tax  thus  redeemed  by  their  testator,  for  six  years  next  preced- 
ing their  claim.  But  they  afterwards  insisted  on  being  paid  the  arrears  for 
the  whole  period  from  the  expiration  of  the  first-mentioned  lease,  and  inti- 
mated their  intention  to  distrain  for  such  arrears  unless  the  same  were  paid. 

All  this  was,  before  the  distress  and  payment  above  mentioned,  commu- 
nicated to  the  plaintilTs,  who,  through  their  attorney,  in  answer,  addressed 
to  the  defendant's  attorneys  the  following  letters : — 

"  July  8th,  1839. 

"  Gentlemen, — I  have  already  taken  an  opinion,  and  am  told  that  Christ's 
Hospital  are  not  Uable  to  allow  to  Mr.  Harrild  the  land-tax  which  he  may 
be  obliged  to  pay  to  Mr.  Mathie's  executors.  You,  I  understand,  have 
taken  an  opinion  also,  and  are  told  that  Christ's  Hospital  are  liable.  Upon 
this  I  propose  to  refer  the  matter  to  a  third  counsel,  named  between  us,  and 
to  abide  by  his  decision.  To  this  you  reply  that  you  will  abide  by  this 
third  decision,  if  it  be  in  your  favour ;  but  if  it  be  against  you,  you  reserve 
«^|  ^1  an  option  to  abide  by  it  or  *not,  as  you  may  think  fit.  This,  I  be- 
^  lieve,  is  the  present  state  of  the  matter.  I  cannot  consent  to  go  to  a 
reference  in  this  manner.  I  have  already  said,  and  I  beg  to  repeat  in  writing, 
that  my  clients  do  not  deny  the  right  of  Mr.  Mathie's  executors  to  distrain 
for  his  demand, — indeed,  I  believe  we  both  agree  in  this, — and  that  the  sole 
question  is  between  the  landlords  and  the  present  tenant,-^Christ's  Hospital 
and  Mr.  Harrild.  I  therefore  beg  to  give  notice  to  you,  on  behalf  of  my 
clients,  that  I  shall,  in  the  event  of  their  liability  being  established,  object 
to  pay  any  costs  whatever  incurred  by  Mr.  Harrild  in  resisting  the  claim  of 
Mr.  Mathie's  executors,  whether  in  the  shape  of  broker's  poundage  on  a 
distress,  or  in  defending  any  action,  or  in  replevying,  or  in  any  other  way. 
I  also  beg  to  say  that  I  still  am  ready  to  submit  to  a  reference,  provided  i^ 
be  (as  is  ever  customary)  made  obligatory  on  both  parties." 

"August  12th,  1839. 

"  Gentlemen, — My  own  opinion  is,  and  I  am  also  advised,  that  the  claim- 
ant for  arrear  of  redeemed  land-tax  is  not  confined,  by  the  statute  of  limita- 
tions, to  six  years  past,  but  can  recover,  by  distress  on  the  premises,  the 
whole  arrear  fit>m  Christmas,  1827,  when  the  lease,  under  which  he  occu- 
pied, expired.  The  letter  which  I  wrote  to  you  on  the  8th  July,  applies 
equally  to  the  present  demand,  therefore,  as  it  did  to  the  demand  of  six  yeant 
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only.  On  tbe  part  of  the  landlords,  therefore,  I  do  not  require  you  to  resst 
this  claim,  in  order  to  establish  your  claim  against  them,  should  they  be 
otherwise  liable.     But  I  repeat  the  notice  that  1  there  gave  you." 

The  question  for  the  opinion  of  the  court  is,  whether  the  payment,  so 
made  by  the  defendant,  constituted  any  defence  to  the  action,  or  not.  If 
the  court  shall  be  of  opinion  that  the  said  payment  constituted  a  r^^.^ 
^defence  to  the  action,  judgment  of  noUe  prose^{a)  is  to  be  entered  ^ 
immediately  aAer  the  decision  of  the  court.  But  if  the  court  shall  be  of 
opinion  that  the  said  payment  did  not  constitute  any  defence  to  the  action, 
the  defendant  is  to  withdraw  his  plea  of  set-oflf,  and  judgment  b  to  be 
entered  against  him,  by  confession,  for  79/.  iSs.  and  costs,  or  such  other 
sum  as  the  court  may  direct,  immediately  after  such  decision. 

Peacockj  for  the  plaintiffs.  The  question  is,  whether  the  sum  paid  to  the 
executors  of  Mathie  falls  within  the  defendant's  covenant,  whereby  he 
undertook  to  pay  **  all  parliamentary,  parochial,  and  other  taxes,  tithes,  and 
assessments  then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of  the  pre- 
mises thereby  demised,  or  chargeable  upon  £he  landlords  or  tenants  thereof, 
for  the  time  being,  in  respect  thereof."  There  can  be  no  doubt  that  if  this 
had  been  a  demand  for  land-tax,  eo  iwminej  the  defendant  would  hare  been 
bound  to  pay  it  under  his  covenant ;  and  it  is  submitted,  diat  this  claim 
stands  precisely  upon  the  same  footing.  By  the  42  G.  3,  c.  116,  consoli- 
dating the  acts  relating  to  the  redemption  or  sale  of  the  land-tax,  it  is  enacted, 
(s.  154,) — with  reference  to  a  purchase  by  a  stranger, — that  **  the  manors, 
messuages,  and  lands,  tenements,  or  hereditaments,  the  land-tax  whereof 
shall  be  so  purchased,  shall  be  wholly  yreerf  and  exonerated  from  sttch  land' 
taXy  and  all  Jurtker  assessments  thereof ^  and  all  claims  of  his  majesty,  his 
heirs,  and  successors,  in  respect  of  the  same,  from  the  like  periods  as  are 
herein  (s.  38)  directed  in  cases  of  redemption  of  land-tax ;  hut  the  respedw 
purchasers  of  such  land-tax,  and  their  heirs,  successors,  and  assigns,  shall, 
from  such  period  of  exoneration,  be  entitled  to  demand^  havCy  and  receive  for 
their,  his,  or  her  own  use,  forever,  and  shall  be  •adjudged  &c.,  to  r^-jg 
be  in  the  actual  seisin  and  possession  of  a  yearly  rent  or  stmtj  as  a  ^ 
fee  farm  rent,  (b)  equal  in  amount  to  the  land-tax  so  purchased  j  free  of  all 
charges  and  deductions,  to  be  issuing  and  payable  out  of  the  manois,  mes- 
suages, &c.,  whereon  the  land-tax  so  purchased  was  charged,  on  the  same 
days  as  such  land-tax  was  payable  at  die  time  of  the  purchase  thereof;  and 
such  respective  purchasers,  their  heirs,  successors,  and  assigns,  shall  hare 
priorihr  of  security  on  such  manors,  messuages,  ficc.,  in  respect  of  such 
annual  sum  or  rent,  over  every  other  encumbrance  thereon,  and  shall  hare 
and  enjoy  all  such  powers,  remedies,  benefits,  and  advantages,  for  the  P^ 
covery  thereof,  whether  by  action,  suit,  distress,  or  otherwise,  as  landlords, 
by  law,  have,  or  can  enjoy,  for  the  recovery  of  rents  reserved  on  leases." 

(a)  A  notte  pnmqui  to  the  whole  action  is  a  retraxit. 

(b)  The  term  **  fee^farm  rent^  appears  to  be  here  used  instead  of  **  rentrcharge."  A 
fee-farm  rent  is  a  rent-service  reserved  upon  afeofiVnent  in  fee,  where,  by  the  terms  of  tbe 
feoffment,  the  feoffee  is  to  hold  of  the  feoffor ;  and  it  is  commonly  reserved  upon  gnnts 
by  the  crown.  But  it  has  been  said  that,  since  the  statutes  of  quia  emptora  and  dtprtn- 
gativa  regis^  there  can  be  no  feoffment  by  a  subject,  to  hold  of  the  feoffor,  and  therefore, 
no  new  manor  created,  except  with  the  consent  of  aU  lords,  mediate  and  imnediate. 
But  the  restriction  in  the  former  statute  is  confined  to  feoffment  by  sub-tenants,  and  that 
in  the  latter  to  feoffments  by  tenants  in  chief  (immediate  tenants)  of  the  crown  6y  kmfkfi 
tervice.  There  appears,  therefore,  to  be  nothing  to  prevent  a  person  holding,  as  15  iiov 
Che  ordinary  tenure,  immediately  of  the  crown  in  «ocag<,  from  making  subinfeoAnfBts, 
and  thereby  creating  a  manor,  to  which  a  court-baron  will  be  necessarily  incident  Vide 
5  Mann.  Sc  Ryl.  166.  157,  2  N.  &  M.  779,  n.,  6  N.  &  M.  499,  n.:  Gilbert  dt  OmfrmMi 
case.  1  RoL  Pari.  54  a. 
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The  reat,  thus  imposed  in  lieu  of  land-tax,  is  clearly  a  parliamentary  tax 
or  assessment,  within  the  meaning  of  the  covenant.  The  object  of  the 
statute  was,  to  leave  landlords  and  tenants  in  the  relative  situation  with 
respect  to  the  land-tax  in  which  they  previously  stood.  There  was  no 
intention  tj  relieve  tenants  from  any  liabihty  to  which  they  had  subjected 
*7141  ^^'^^'^^^^^  ^  ^^^^  ^leases.  This  is  clearly  shown  by  the  158th 
-'  section,  which  apphes  only  to  tenants  who  were  not  under  any  cove- 
nant to  pay  the  land-tax.  By  that  clause  it  is  enacted  that,  ^'  where  the 
land-tax  charged  on  any  manors,  messuages,  lands,  tenements,  or  heredita- 
ments which  are,  or  shaU  be,  leased  or  demised,  at  a  rack«rent,  for  any  term 
or  number  of  years,  or  from  year  to  year,  or  at  will,  shall  be  purchased  by 
any  tenant  or  lessee  thereof,  who  shall  not  be  bound  by  any  covenant  or 
agreement  to  pay  the  larid'tax  during  the  continuance  of  the  demise,  it  shall 
be  lawful  for  such  tenant  or  lessee  to  retain  out  of  the  rent  reserved,  or  made 
payable  on  such  lease  or  demise,  during  the  continuance  thereof,  the  amount 
of  the  land-tax  so  purchased,  and  the  payment  or  tender  of  the  residue  of 
such  rent  shall  be  as  valid  and  eiTectusd  to  discharge  such  tenant  or  lessee, 
as  the  payment  or  tender  of  the  whole  rent  reserved  on  such  lease  would 
have  been  in  case  such  land-tax  had  not  been  purchased."  Mathie  having 
bought  the  land-tax  while  he  was  tenant  of  the  premises,  and  under  cove- 
nant to  pay  it,  could  not  have  deducted  it  from  his  rent  under  the  above 
provision ;  neither  could  the  present  defendant  have  made  the  deduction, 
had  he  been  the  party  effecting  the  purchase.  If  that  be  so,  he  can  have 
no  right  to  deduct  the  amount,  merely  because  the  land-tax  was  purchased 
by  a  stranger.  [Erskine,  J.  Is  there  any  provision  in  the  statute  applica- 
ble to  the  case  of  a  purchase  of  the  land-tax  by  a  landlord,  while  there  is  an 
existing  lease  under  which  his  tenant  has  covenanted  to  pay  it  ?]  That 
case  is  provided  for  by  the  126th  section,  which  enacts,  that  the  amount  of 
the  land-tax,  so  redeemed  by  the  landlord^  shall,  during  the  continuance  of 
the  lease,  be  considered  as  rent  reserved  thereon,  and  be  payable  and  re- 
coverable in  like  manner.  There  is  a  clear  distinction  between  a  redemp- 
•71 51  *^^"  ^^  ^^^  land-tax  by  the  owner  of  the  property,  and  a  purchase  *of 
J  it  by  a  stranger.  On  a  redemption  by  the  owner,  the  land  is  alto- 
gether freed  from  the  tax,  but  on  a  purchase  by  a  stranger  the  land  is  sub- 
jected to  a  parliamentary  assessment  in  the  shape,  or  by  the  name,  of  a  fee- 
nirm  rent.  The  circumstance  of  its  being  reserved  in  such  a  form  does  not 
make  it  the  less  a  tax. 

Stephen^  Serjt.,  for  the  defendant.  There  is  not  any  essential  distinction 
between  the  purchase  and  the  redemption  of  land-tax.  Assuming  the  con- 
tract by  Mathie  with  the  commissioners  to  have  been  a  purchase,  it  is  sub- 
mitted that  the  defendant  is  not  bound  to  pay  this  rent-charge  under  his 
covenant.  The  statute  points  out  two  courses  of  proceeding.  By  s.  10,  all 
persons  having  any  estate  or  interest  in  any  manors,  &c.,  whereon  any  land- 
tax  shall  be  charged,  (except  tenants  at  rack-rent,  &c.,)  are  authorized  to 
contract  for  the  redemption  of  such  land-tax  ;  and  by  sects.  18,  19,  and  20, 
parties  entitled  in  possession,  or  in  reversion,  to  the  rents  and  profits,  have 
a  preference  given  to  them  until  the  24th  June,  1803.  The  thirty-eighth 
section  provides  that  on  payment  of  the  consideration  for  such  redemption, 
^*  the  manors,  messuages,  lands,  tenements,  and  hereditaments,  or  other 
property  comprised  in  such  contract,  shall  be  wholly  freed  and  %xonerated 
frofm  the  land-tax  charged  thereon^  and  from  all  further  assessments  thereof 
from  such  of  the  quarterly  days  of  land-tax  as  shall  next  precede  the  day  of 
the  transfer  or  payment  of  such  consideration,  or  the  first  instalment  thereof; 

3z2 
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provided  the  certificate  of  the  contract  shall  be  duly  registered,  pursuant  to 
the  directions  of  this  act." 

The  efiect  of  the  redemption,  therefore,  is  that  the  land-tax  ceases  to 
exist  as  a  tax.  The  123d  section,  which  secures  to  the  party  redeeming 
the  benefit  of  the  redemption,  enacts,  that  where  a  party  having  a  limited 
interest  in  any  land  shall  redeem  the  land-tax  out  of  *his  own  pro-  r^^^c 
perty,  such  lands  shall  become  chargeable,  for  the  benefit  of  such  '■ 
party  and  his  "  executors,  administrators,  and  assigns,^  with  iht  nmint 
paid  as  the  consideration  for  the  redemption  of  such  land-tax,  and  with  the 
payment  of  a  yearly  sum  by  way  of  interest,  equal  to  the  amount  of  the  land- 
tax  redeemed ;  thus  making  the  rent-charge  transmissible  to  the  personal 
representatives  of  such  party.  The  clauses  relating  to  the  purchase  of  the 
land-tax  by  strangers,  are  the  151st  and  the  154th. .  By  the  former,  where 
the  land-tax  shall  not  have  been  redeemed  within  the  prescribed  period  by 
the  parties  entitied  to  preference,  the  commissioners  may  contract  for  the 
sale  of  it  to  other  persons.  And  upon  the  registry  of  such  contracts,  the 
154th  section,  using  the  very  same  words  as  are  contained  in  the  38di 
clause,  pro^'ides  that  "  the  manors,  &c.,  the  land-tax  whereof  shall  be  so 
purchased,  shall  be  wholly  freed  and  exonerated  from  stick  land-tax j  and  all 
further  assessments  thereof,"  &c. ;  and  the  purchaser  is  declared  to  be  en- 
titled to  a  fee-farm  rent  transmissible  to  his  heirs.  Therefore,  whether  the 
land-tax  is  redeemed  or  purchased,  it  is  in  either  case  extingwshed.  The 
question  then  is,  wliether,  as  regards  the  defendant's  covenant,  this  rent- 
charge  is  to  be  taken  as  equivalent  to  the  land-tax  itself.  The  fact  of  the 
land-tax  having  been  purchased  by  Mathie  must  have  been  known  to  the 
plaintiffs  when  they  granted  the  lease  to  the  defendant ;  but  it  would  not  be 
known  to  the  latter,  who,  on  inquiring  as  to  the  amount  of  taxes  paid  in 
respect  of  the  property,  would  hear  nothing  of  the  present  claim.     If  the 

Elaintiffs  had  intended  to  make  the  defendant  liable  to  pay  it,  they  would 
ave  taken  care  to  frame  the  covenant  accordingly.     According  to  the  rule 
of  construing  words  by  their  associates,  the  terms  "  taxes,  tithes,  and  assess- 
ments," must  refer  to  public  burdens,  and  not  to  private  claims.     Bj  the 
act  not  only  is  the  land-tax  to  cease,  *but  all  assessments  in  respect  r^qyi 
thereof.     The  fee-farm  rent  substituted  for  the  land-tax  is  a  mere  '- 
private  security.     In  Ward  v.  Const,  10  B.  &  C.  635,  5  Mann.  &  R.  402, 
where  the  owner  of  a  house,  in  consideration  of  a  premium,  demised  if  at 
one-third  of  its  annual  value,  (the  lease  containing  no  stipulations  respecting 
taxes  or  rates  of  any  description,)  and  afterwards  redeemed  the  land-tax,  it 
was  held  that  he  was  entitled  to  receive  from  the  tenant  an  annual  pay- 
ment equal  to  two-thirds  of  the  land-tax  so  redeemed.     That  case  is  an  au- 
thority to  show  that  the  land-tax  is  a  charge  upon  the  party  beneficially  en- 
titled to  the  property.     It  may  probably  be  contended  that  even  although 
the  defendant  was  not  liable  under  his  covenant  to  pay  this  demand,  he 
could  not  set  it  off  m  the  present  action ;  but  Hyde  v.  -mtf ,  3  T.  R.  377, 
shows  that  such  a  payment  may  be  made  the  subject  of  a  plea  of  set-off. 

Peacock,  in  reply.  Although,  perhaps,  a  technical  objection  might  be 
taken  to  the  pleading^  of  the  payment  in  question  as  a  seircff,  the  plaintifls 
have  no  wish  to  avail  themselves  of  such  a  point.  The  question  is,  whether 
this  is  a  {^rliamentary  tax.  It  is  impossible  to  contend  that  an  annual  pay- 
ment imposed  by  act  of  parliament  is  a  mere  private  charge.  It  may  still 
be  a  public  tax  or  assessment,  although  payable  to  a  private  individual. 
Ward  V.  Const  is  an  authority  in  favour  of  the  plaintiffs.  In  Waller  v.  Jn- 
Hrews,  3  M.  &  W.  312,  where,  by  a  memorandum  of  agreement,  certain 
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marsh  lands  were  demised  by  the  plaintiiT  to  the  defendant,  subject  to  a  con- 
dition that  the  defendant  should  pay  all  outgoings  whatsoever,  rates,  taxes, 
scots,  &c.,  whether  parochial  or  parUamentary,  which  then  were  or  should 
•7181  ^^  thereafter  charged  or  chargeable  upon  or  on  account  of  the  *said 
-■  marsh  lands,  (the  then  present  land-tax  only  excepted ;)  it  was  held, 
that  any  extraordinary  assessment  made  by  commissioners  of  sewers  upon 
the  lands,  for  a  work  of  permanent  benefit  to  the  land,  was  within  the 
meaning  of  the  agreement. 

The  154th  section  does  not  say  that  the  lands  shall  be  free  from  all  taxes 
or  charges,  but  merely  that  they  shall  be  free  from  the  land-tax, 

TiNDAL,  C.  J.  The  question  in  this  case  is,  what  was  the  intention  of 
these  parties,  as  expressed  in  this  covenant  The  words  are,  that  the  lessee 
shall  pay  ''  all  parliamentary,  parochial,  and  other  taxes,  tithes,  assessments, 
then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of  the  said  thereby 
demised  premises^  or  chargeable  upon  the  landlords  or  tenants  thereof,  for 
the  time  being,  in  respect  thereof."  If  the  land-tax  had  not  been  redeemed, 
there  could  not  be  any  doubt  that  the  defendant  would  have  been  bound 
to  pay  it.  When  purchased  by  M athie,  a  rent-charge  was  imposed  in  lieu 
of  such  land-tax.  It  must  be  taken  that  the  parties,  when  the  lease  was 
made  to  the  defendant,  intended  that  the  rent-charge  should  stand  upon  the 
same  tooting  as  the  land-tax,  provided  that  the  words  which  they  have  used 
will  admit  of  such  a  construction.  When  we  find  a  fee-farm  rent,  corres- 
ponding in  amount  with  the  land-tax,  imposed  on  the  premises  by  the  legis- 
lature, it  seems  to  me  that  we  do  no  violence  to  the  language  of  the  covenant 
by  holding  this  fee-farm  rent  to  be  a  parliamentary  assessment  issuing  out  of 
such  premises.  I  therefore  think  that  the  payment  in  question  was  one 
which  the  defendant  was  bound  to  make,  under  his  covenant. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  rent-charge  payable  to 
•7191   ^^^  representatives  of  Mathie  *did  not  originate  in  any  private  grant 


or  agreement,  but  was  created  by  authority  of  parliament,  in  substi- 
tution for  an  equivalent  amount  of  land-tax  which  was  abolished.  Under 
the  statute,  the  land-tax  might  either  be  redeemed  by  the  owner  of  the  land 
or  purchased  by  a  stranger.  Here,  it  was  purchased  by  one  who,  at  the 
time,  was  the  tenant  of  the  property.  During  the  remainder  of  his  tenancy, 
he  would  hold  the  premises  free  both  from  the  land-tax  and  the  substituted 
rent-chai^e.  After  the  expiration  of  his  tenancy,  a  lease  was  granted  of  the 
premises  to  the  defendant,  who  covenanted  to  pay  all  parliamentary  taxes 
and  assessments,  then,  or  thereafter  to  be,  issuing  out  of  the  premises,  or 
pavable  by  the  landlords  or  tenants  in  respect  thereof.  At  the  time  when 
this  lease  was  granted,  there  was  a  person  who  was  entitled  by  authority  of 
parliament  to  a  fee-farm  rent  out  of  the  premises,  not  acquired  by  purchase 
from  the  owners  of  the  property,  but  derived  from  the  legislature,  who  im- 
powered  him  to  receive  such  rent  in  lieu  of  the  land-tax  charged  thereon. 
I  cannot  entertam  a  doubt  that  this  rent-charge  falb  within  the  meaning  of 
the  defenxiant's  covenant. 

CoLTMAN,  J.  Although  the  expressions  used  in  this  covenant  are  open  to 
some  doubt,  and  this  rent-charge  may  not  be  a  parliamentary  tax^  m  the 
strict  sense  of  the  words,  yet  it  seems  to  me  that  this  is  a  parliamentary  as- 
tessmenty  according  to  the  fair  cor  *Ta:non  of  the  language  employed  by  the 
parties. 

Ebskine,  J.  The  parties  certainly  might  have  placed  this  question  beyond 
doubt,  by  adding  to  the  covenant  the  words,  "  or  any  rent-charge  payable  m 
lieu  thereof."    But  when  we  look  at  the  statute,  and  at  all  the  circumstances 


824    Gov.  Christ's  Hospital  v.  Harrild.  E.  T.  1841.    [719 

of  the  case,  it  is  only  fidr  to  presume  that  the  parties  intended  to  mclwle 
within  the  coTenant  'entered  into  by  the  defendants,  the  rent-charge  |-«.^ 
substituted  for  the  land-tax.  By  the  124th  section  of  the  statute,  ^ 
tenants,  who,  by  dieir  agreements,  were  bound  to  pay  the  land-tax,  are  sub- 
jected, on  its  redemption  by  their  landlords,  to  pay  an  equivalent  amount, 
during  the  continuance  of  their  leases,  as  an  additional  rent  Although  this 
statute  appears  to  contain  no  provision  applicable  to  such  a  case  as  die 
present,  where  the  land-tax  is  purchased  by  a  stomger,  it  could  nerer  be 
intended  that  a  tenant  should,  by  reason  of  such  a  purchase  having  been 
made,  gain  an  advantage  at  the  expense  of  his  landlord.  The  lease  to  the 
defendant  was  made  after  the  purchase  of  the  land-tax  by  Mathie ;  bat  it 
cannot  be  doubted  that  the  parties  meant  to  place  themselves  in  die  same 
atuation  as  that  in  which  they  would  have  stood  if  the  lease  had  been 
granted  previously  to  the  land-tax  being  redeemed  or  purchased,  (a) 

As  this  rent  is  a  charge  imposed  by  the  authority  of  parliament,  I  tlunk 
that  it  may  be  feirly  considered  as  a  parliamentary  tax,  within  the  meaning 
of  the  covenant  in  question. 

Judgment  for  the  plaintifis.  if) 

a)  Vide  Sfubbt  y.  Paraons,  9  B,  A  Aid.  516.  (5  E.  C.  L.  R.  563;}  FmlUr  r.JbbtU, 

'aunt.  105  ;  TayUn-  y.  Zamira,  6  Taant  534  (1  E.  C.  L.  R.  473.)  3  Marsh.  330;  CkmmM 
▼.  Rfafi,  7  Taunt  50, 3  Marsh.  371 ;  Saundermn  v.  Hanson,  3  Carr.  A  P.  314,  (14  B.  C.L 
R.  324 ;)  Dyer  v.  BowUy,  3  Bingh.  94,  (9  E.  C.  L.  R.  333,)  9  B.  Moore,  196 ;  Coote,  Umd- 
lord  and  Tenant,  376. 

(6)  And  see  Yaw  v.  Leman,  1  Wils.  31 ;  Bradbury  v.  WHght,  3  Doug].  634;  Jninwtf. 
Ha»rorfc,  1  Bro.  6c  Bingh.  37,  (5  E.  C.  L.  R.  10,)  3  B.  Moore,  376;  Wkufirld  v.  Erandwood, 
3  Stark.  N.  P.  C.  440,  (3  E.  C.  L.  R.  421 ;)  Spragfi  v.  Hammotid,  2  Bro.  A  Bingh.  59,  (6E. 
C.  L.  R.  19,)  4  B.  Moore,  431 ;  Jmfield  v.  White,  Ryan  A  Moody,  346 ;  Warner  v.  Potdutt, 
3  B.  &  Adol.  931.  (33  E.  C.  L.  R.  318 ;)  Northurirk,  ex  parte,  1  Yoange  A  Coll.  166;  Ske- 
rington  v.  Jndrews,  Comberb.  483;  Prewtter  r,  KidgUl,  13  Mod.  166,  1  Salk.  198,  1  Lord 
Raym.  317,  5  Mod.  369,  Carthew,  438,  Lord  Holt,  169. 
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land,  V.  Sir  THOMAS  S.  M.  STANLEY,  Bart 

It  is  no  misdirection  if  the  judge  states  in  strong  terms  the  impression  which  the  evi* 
dence  has  made  upon  his  mind,  unless  it  be  clearly  shown  that  the  impression  ww 
not  warranted  by  such  evidence. 

The  bailiff  of  a  large  farming  establishment,  through  whose  hands  all  payments  aad 
receipts  take  place,  has  no  implied  authority  to  pledge  the  credit  of  his  employer  by 
drawing  and  endorsing  bills  of  exchange  in  the  name  of  the  latter. 

^or,  in  the  absence  of  all  direct  evidence  of  authority,  does  the  nature  of  the  employ* 
ment  of  such  a  bailiff  furnish  any  ground  for  inferring  the  existence  of  such  an  au- 
thority upon  slight,  or  upon  any  other  than  clear  and  distinct  evidence  of  assent  or 
acquiescence. 

To  fix  the  principal,  the  evidence  should  distinctly  show  that  be  knew,  or  had  the  meaai 
of  knowing,  the  acts  done  in  his  name. 

Asst7Mi»siT  against  the  defendant  as  the  drawer,  payee,  and  endorser  of 
ten  bills  of  exchange,  amounting  altogether  to  7366^.  lis.  7d.,  drawn,  and 
payable,  at  different  periods  in  the  year  1839. 

The  pleas  denied  that  the  bills  were  drawn  or  endorsed  by  the  defendant 

At  the  trial,  before  Rolfe,  B.,  at  the  last  Liverpool  assizes,  the  ten  billf 
were  produced,  and  purported  to  be  drawn  and  endorsed  by  "  Robert  Blun- 
dell,  by  procuration  of  Thomas  S.  M.  Stanley,  (a) 

(a)  This  is  the  ordinary  commercial  form  of  signing  by  procuration.  It  is  ineoffeet; 
as,  in  strictness,  the  words  used  would  import  that  Blundell  was  the  drawer,  Ac^  of  the 
bills  through  the  procuration,  interposition,  or  agency  of  Stanley.  The  proper  mode  of 
signing  by  procuration  is,  either  to  use  the  name  of  the  principal  only,  or  to  sign,  "A. B. 
(the  principal)  by,  or  by  the  procuration  of  C.  D."  (the  agent) 
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Blundell,  the  person  representing  himself  in  these  instruments  as  the 
agent  of  the  defendant,  had  been  his  under-steward,  but  about  eleven  years 
^^,  seven  months  after  the  death  of  the  late  head-steward,  he  was  promoted 
to  the  office  of  head-steward.  It  was  stated  and  admitted,  that  since  the 
♦7221  ^^S^^^^^^  ^f  ^^  ^^^  ^^  question  *Blundell  had  been  convicted  of 
-'  embezzling  the  monep  of  his  employer,  and  transported  for  fourteen 
years. 

The  bills  were  drawn  upon  and  accepted  by  five  persons,  one  of  whom 
was  tenant  of  the  defendant,  another  his  shepherd,  and  the  other  three  were 
also  servants  employed  by  him,  who  had,  at  Blundell's  request,  given  their 
acceptances  to  BlundeU,  in  blank. 

There  was  no  proof  of  any  direct  authority  from  the  defendant  to  Blun- 
deU, either  to  draw  or  to  endorse  bills  for  him.  The  circumstances  under 
which,  it  was  contended,  on  the  part  of  the  plaintiff,  that  the  jury  might 
infer  an  authority,  were  these : — 

Several  persons  who  supplied  goods  for  the  use  of  the  defendant's  estar 
blishment  were  paid,  from  time  to  time,  in  checks  drawn  by  Blundell,  at 
the  defendant's  mansion  at  Hooton  Hall,  (where  Blundell  had  an  office,) 
upon  the  Commercial  Bank  of  EIngland,  with  which  Blundell  had  an  account 
in  his  own  name,  the  defendant  banking  with  other  bankers.  For  these 
payments  Blundell  took  credit  in  his  rent-account  with  the  defendant.  One 
of  these  checks  was  shown  to  have  been  drawn  in  the  presence  of  the  de* 
fendant.  Blundell,  at  various  times,  begbning  in  1837  and  ending  in  1839, 
made  payments  to  a  veiy  large  amount,  to  tradespeople  who  had  accounts 
against  the  defendant.  These  persons  were  paid  in  promissory  notes  in  the 
following  form : — 

"  I  promise  to  A.  B.  or  order,  the  sum  of  JB  ,  on  account  of  Sir 
Thomas  Stanley,  Bart.,  as  advised. 

"  Richard  Blundell,  by  procuration  of  Sir  Thos.  S.  M.  Stanley,  Bart,  (a) 

"To  the  Royal  Bank, 

"  Liverpool, 
"  Payable  at  Robarts,  Curtis,  and  Co., 
"Bankers,  London." 
*7231       *^^  ^^  ^^^  shown  that  the  defendant  ever  iumished  funds  to  take 
'  -'    up  these  notes,  or  that  he  was  aware  of  their  existence. 

Two  bills  were  given  in  evidence  by  the  plaintiff,  drawn  by  one  Weaver, 
a  tenant  of  the  defendant,  who,  being  m  arrear  for  rent,  drew  the  bills  upon 
his  cheese-factor  in  London. 

The  first  of  these  was  a  bill  for  3501.,  drawn  in  1835  to  Weaver's  own 
order,  and  endorsed  by  him  in  blank,  (ft)  and  paid  to  Blundell  on  account 
of  rent.  Blundell  endorsed  the  bill,  as  by  procuration  for  the  defendant, 
and  paid  it  into  the  defendant's  bankers.  Nothing  occurred  to  show  that 
the  defendant  was  in  any  way  apprized  of  the  mode  in  which  this  bill  had 
been  endorsed.  It  appeared  in  the  pass-book  merely  as  a  bill  drawn  by 
Weaver,  and  paid  in  to  the  credit  of  the  defendant. 

The  second  bill  was  drawn  by  Weaver  to  the  order  of  Blundell,  who 
endorsed  it  in  his  own  name,  and  afterwards  endorsed  it  as  per  procuration 
for  the  defendant.  Nothing  more  appeared  respecting  this  bill,  which  was 
not  shown  to  have  reached  the  defendant,  or  even  to  liave  been  paid  to  his 
bankers. 

A  bill  was  put  in  by  the  plaintiff,  drawn  by  one  Gregory  for  261.  upon 

(a)  Vide,  snprA,  731  (a). 

(6)  After  which  an  endorsement  by  or  for  the  defendant  conld  answer  no  parpoae 
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one  Burton,  and  endorsed  by  Gregoiy  in  blankj  and  afterwaids  endorsed  hj 
Blundell  as  by  procuration  for  the  defendant.  This  biU  was  paid  in,  with 
others,  to  the  defendant's  credit  with  the  bankers,  nothing  appearing  in  the 
pass-book  to  indicate  that  this  nugatoiy(a)  endorsement  had  been  written 
upon  the  bill. 

A  bill  was  put  in  by  the  plaintiff,  drawn  by  the  defendant  himself  in  1836, 
to  this  effect : — ^'  Six  weeks  *after  date  pay  to  me  or  my  order  118/.,  [•noA 
value  received.  *- 

"To  the  Liverpool  Royal  Bank." 

This  bill  was  endorsed  by  the  defendant,  afterwards  by  Robert  Leatham, 
and  afterwards  by  Blundell  in  his  own  name.  Nothing  further  appeared 
respecting  this  bill.  (&) 

It  was  shown  that,  in  1837,  a  railway  was  forming  over  the  defendant's 
land.  In  connection  with  this  circumstance,  the  defendant  opened  an  ac- 
count  with  the  Royal  Bank  at  Liverpool,  and  in  October,  1836,  he  sent  to 
Blundell  the  following  letter,  addressed  to  the  bank.  "  Gentlemen,  I  have 
authorized  my  agent,  Mr.  Richard  Blundell,  to  draw  on  my  account  with  the 
Royal  Bank,  450/.,  which  I  engage  to  repay.     I  am,  &x;." 

In  July,  1838,  a  bill,  at  seven  days'  date,  for  5,000/.,  and  another  at 
twenty-one  days'  date,  for  10,000/.,  payable  to  the  defendant's  order,  were 
paid  into  the  Liverpool  bank  to  the  credit  of  the  defendant  These  bills 
were  endorsed  by  Blundell  as  by  procuration  for  the  defendant.  It  was  not 
shown  that  the  defendant  was  conusant  of  the  mode  in  which  these  bills  had 
been  dealt  with,  (c)  The  15,000/.  was  withdrawn  from  the  Liverpool  bank 
upon  orders  and  checks  given  by  the  defendant. 

McDonald,  the  manager  at  Chester  for  the  Commercial  Bank  of  England, 
was  not  called  by  the  plaintiff.  It  was  stated  that  he  had  been  at  Liverpool 
in  the  morning,  and  had  left  the  town  for  Chester  •during  the  trial.  T*^ai^ 
Wilde^  A.  G.,  applied  for  a  nonsuit  on  the  ground  that  the  plaintiff  ■- 
had  not  chosen  to  call  the  only  witness  who,  in  the  absence  of  Blundell, 
could  show  whether  any  authority  had  been  given  to  Blundell  which  would 
entitle  him  to  draw  and  endorse  the  bills  in  question.  The  learned 
judge  was,  however,  of  opinion  that  there  was  some  evidence  to  go  to 
the  jury;  whereupon  WildCy  A.  G.,  without  calling  witnesses,  addressed 
the  jury,  and  he  referrred  to  Ho^g  v.  SnaUh,  1  Taunt.  347,  and  Hay  v. 
Goldsmith^  1  Taunt.  349,  there  cited ;  Robinson  v.  YarroWj  7  Taunt  455, 
(2  E.  C.  L.  R.  173 ;)  SmUh  v.  Chester,  1  T.  R.  654 ;  Murray  v.  The  East 
India  Company,  5  B.  &  Aid.  204,  (7  E.  C.  L.  R.  66,)  and  JlUwood  v. 
Munnings,  7  B.  &  C.  278,  (14  E.  C.  L.  R.  42,)  1  Mann.  &  R.  66,  and 
commented  on  the  case  of  Prescott  v.  Flynn,  9  Bing.  19,  (23  E.  C.  L 
R.  246,)  2  M.  &  Scott,  18,  which  had  been  cited  by  Cresswell  for  the 
plaintiff. 

The  learned  judge,  in  his  direction  to  the  jury,  told  them,  that  in  order  to 
make  out  that  a  party  is  drawer  and  endorser  by  the  agency  of  another,  it  is 

(a)  If  Gregory's  bill  on  Weaver  had  been  dishonoured,  the  amonnt  would  hare  been 
properly  carried  to  the  debit  of  the  defendant's  account,  whether  he  had  endorsed  it 
or  noL 

(6)  This  bill  would  seem  to  have  been  put  in  merely  to  show  that  the  defendant  was 
acquainted  with  the  nature  of  bill  transactions. 

(c)  Such  an  endorsement  could  not  have  prejudiced  the  defendant,  whose  credit  would 
be  thereby  pledged  merely  for  the  purpose  of  enabling  him  to  acquire  credit  with  the 
bankers  to  the  same  amount.  It  seems  to  furnish  no  ground  whatever  for  inferring  that 
the  defendant  would  authorize  Blundell  to  pledge  his  credit,  with  or  without  considenp 
tt-^n,  to  an  unlimited  extent. 
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not  necessary  to  have  a  written  authority,  but  that  it  is  of  the  greatest  im- 
portance that  there  should  be  very  clear  evidence  that  the  agent  has  authority 
for  what  he  does  with  regard  to  bills :  that,  ordinarily  speaking,  persons  re- 
ceiving such  bills  would  require  distinct  written  or  verbal  authority,  in  order 
that  there  might  be  no  difficulty  aflerwards :  that  a  party  who  transacts  busi- 
ness with  one  who  acts  in  Uie  name  of  another  may  always  render  himself 
^ecuie  by  refasin^  to  advance  money  without  disdnct  proof  of  the  alleged 
authority:  that  me  authority,  however,  might  be  circumstantial  only,  as 
where  die  principal  profited  by  the  transaction,  or  trusted  to  the  agent  for 
*7%1   ^^i°^b^^^'^6"^  Of  where,  though  *he  derived  no  advantage  from  the 

J  transaction,  he  acquiesced  in  it,  but  that  in  such  cases  the  evidence 
should  be  extremely .  clear :  that  although  the  defendant's  bankers  might 
have  had  reason  to  suppose  that  Blundell  was  using  the  defendant's  name 
with  his  authority,  that  was  not  equivalent  to  notice  to  the  defendant  himself; 
and  that  the  defendant  was  not  bound  by  any  thing  of  which  the  bankers 
may  have  had  notice,  or  which  by  inquiry  they  might  have  fished  out.  The 
learned  baron  went  minutely  through  the  evidence,  and  observed  upon  the 
absence  of  McDonald  and  the  non-production  of  the  pass-book  with  the 
Commercial  Bank.  The  jury,  which  was  a  special  one,  consulted  together 
for  a  few  minutes,  and  then  returned  a  verdict  for  the  defendant. 

Stephen^  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
The  situation  of  Blundell  was  such  that  very  slight  evidence  of  authority 
ought  to  have  been  considered  sufficient,  and  the  jury  should  not  have  been 
told,  with  reference  to  the  facts  of  the  case,  that  the  evidence  of  authority 
ought  to  be  extremely  clear.  Blundell  had  the  sole  management  of  the  de- 
fendant's farm,  a  concern  of  such  magnitude  that  2500  head  of  cattle,  &c., 
were  sold  from  it  in  the  course  of  one  year.  The  business  of  such  a  farm, 
as  now  conducted,  would  frequently  require  the  drawing  and  endorsing  of 
bills ;  and  an  authority  might  almost  be  presumed.  At  all  events  very  little 
evidence  is  required  in  such  a  case.  The  plaintiff  was  unfortunately  unable 
to  call  Blundell  himself,  he  being  under  sentence  of  transportation.  [Tindal, 
C.  J.  How  came  the  bank  to  keep  back  so  long  ?]  The  bills  were  drawn  at 
•7271   *^^^  months,  (a)     [Erskine,  J.  You  are  not  moving  as  upon  a  •ver- 

•*  diet  against  evidence,  but  for  misdirection.]  It  should  have  been 
left  to  the  jury  to  say,  whether  under  the  circumstances  it  was  not  likely  that 
the  defendant  knew  that  his  steward  was  in  the  habit  of  endorsing  bills  in 
his  name.  [Coltman,  J.  The  defendant  would  not  see  the  bills  unless  they 
were  returned.]  He  would  see  the  pass-book,  and  he  would  have  no  right 
to  take  it  for  granted  that  bills  paid  into  his,  the  defendant's,  credit,  were 
endorsed  by  Blundell  in  his  own  name.  The  learned  judge  said  that  the 
pass-book  should  have  been  produced ;  but,  if  so,  it  is  submitted  that  it 
ought  to  have  been  done  by  the  defendant.  [Tindal,  C.  J.  The  plaintiff 
had  to  make  out  his  case.]  The  case  was  left  to  the  jury.  [Erskine,  J. 
If  there  be  a  scintilla  of  evidence,  the  case  must  go  to  the  jury.]  The  learned 
judge  said  that  he  could  not  see  any  thing  in  the  evidence  to  show  that  the 
defendant  knew  that  his  name  was  used.  [Tindal,  C.  J.  That  was  only 
reasoning  upon  the  facts.  Bosanquet,  J.  Is  a  judge  merely  to  read  over  his 
notes  without  saying  in  what  manner  the  case  strikes  him  ?]  It  is  not  the 
duty  of  a  judge  to  state  what  is  the  balance  of  the  evidence.  No  observa- 
tion was  made  on  the  absence  of  evidence  on  the  part  of  the  defendant 
[TiNPAL,  C.  J.  If  the  case  was  weak  at  first,  it  does  not  become  less  so 
because  no  answer  is  given  to  it.]     The  bills  were  discounted  by  McDonald 

(a)  Two  years  seem  to  have  intervened  between  the  falling  due  of  the  bills  and  the 
coi..  .-^ncement  of  the  action. 
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for  Blundell.  The  attorney-general  said,  that  if  McDonald  had  been  present 
he  i¥Ould  have  been  able  to  state  what  authority  Blundell  had  for  drawing 
and  endorsing  these  bills ;  and  the  learned  judge  told  the  jury  that  a  materia 
witness  had  been  sent  away.  It  is  submitted,  that  upon  the  issues  in  this 
cause,  the  evidence  of  McDonald  would  have  been  inunaterial.  To  entitle 
the  defendant  to  set  up  fraud,  that  defence  should  have  been  made  the  subject 
of  a  proper  plea.  The  misdirection  of  the  learned  judge  upon  this  point 
*may  have  produced  an  effect  upon  the  jury,  and  occasioned  the  r*ffao 
verdict  from  which  the  plaintiflfnow  seeks  to  be  relieved.  *- 

TiNDAL,  C.  J.  I  am  of  opinion  that  no  ^und  has  been  shown  for  this 
motion.  I  do  not  perceive  that  any  proposition  of  law  was  laid  down  by  die 
learned  judge  which  was  not  strictly  correct  The  whok  objection  amounts 
to  this, — that  the  opinion  of  the  judge  was  delivered  in  favour  of  the  de- 
fendant. I  think  it  is  no  objection  that  a  jud^  lets  the  jury  know  the  im- 
pression which  the  evidence  has  made  upon  his  own  mind.  At  all  events, 
the  party  objecting  to  such  a  course  should  show  that  the  impression  enter- 
tained by  the  judge  was  not  justified  by  the  evidence.  1£  bankers  could 
recover  upon  such  a  state  of  facts  as  was  presented  to  the  jury  in  this  case, 
every  farm  agent  might  pledge  the  credit  of  his  employer  to  an  indefinite 
amount.  Here,  there  was  no  direot  authority ;  and  the  case  of  Murray  v. 
The  East  hdia  Company  establishes  that  a  general  authority  to  receive  and 
pay,  does  not  authorize  the  agent  to  endorse  bills  of  exchange.  Here,  it  was 
never  shown  that  the  defendant  knew,  or  had  the  means  of  knowing,  that  his 
name  was  used  in  the  manner  in  which  it  was  used  by  Blundell. 

BosANQUET,  J.  I  am  quite  of  the  same  opinion.  I  think  the  verdict  was 
perfectly  right.  The  learned  judge  considered  that  there  was  some  s^ht 
evidence  of  authority,  and  that  he  would  not  be  justified  in  taking  the  case 
upon  himself.  It  seems  to  me  that  if  a  nonsuit  had  been  directec^  there 
must  have  been  a  new  trial.  A  judge  has  a  right  to  state  what  impression 
the  evidence  has  produced  on  his  mind. 

CoLTMAN,  J.    The  learned  judge  seems  to  have  made  strong  observations ; 
but  not  stronger  than  he  was  ^justified  in  making.     A  large  mass  of   r^eiaa 
evidence  had  been  given,  which,  though  of  little  weight  in  itself,   ^ 
was  of  such  a  nature  as  might  mislead  a  jury. 

Erskine,  J.  There  was  no  misdirection ;  and  if  the  jury  had  come  to  a 
different  conclusion,  I  think  it  would  have  been  a  verdict  against  evidence. 

Kule  refused. 


FREDEMCK  THOMAS  WEST,  surviving  Executor  of  JOHN  WEST, 
V.  JOHN  BLAKEWAY. 

A  covenant  to  jrield  up  at  the  expiration  of  the  term  all  erections  and  improvemenis 
erected,  made,  or  set  up  during  the  term,  is  broken  by  the  the  removal  of  the  sashes 
and  framework  of  a  green*house  erected  during  the  term,  the  framework  of  which  was 
laid  upon  walls  built  for  the  purpose  of  receiving  it,  and  embedded  in  mortar  thereon. 

A  plea  to  such  a  breach,  that  it  was  agreed  between  the  lessor  and  the  termor,  and  that 
the  lessor  promised  the  termor,  that  if  the  latter  would  erect,  make,  and  set  up  a  ce^ 
tain  erection  and  improvement,  to  wit,  a  green-house  in  and  upon  the  premises  during 
the  continuance  of  the  term,  he  should  be  at  liberty  to  pull  down  and  remove  such 
green-house  at  the  expiration  of  the  term,  provided  no  injury  were  done  to  the  premises 
— that  the  termor,  confiding  in  the  agreement  and  promise,  did  erect,  &c,  and  did  at  the 
expiration  of  the  term  remove  such  green-house,  and  that  no  injury  or  damage  was 
done  to  the  premises,  was  held  to  be  a  bad  plea,  upon  which  the  plaintiff  was  entitled 
to  judgment  non  obitantt  vertdicto. 

Covenant.    The  declaration  stated  that  the  testator,  before  and  at  the 
tune  of  the  making  of  the  indenture  of  demise  thereinaiter  mentioned,  was 
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kwfiilly  possessed  of  the  tenements  by  that  indenture  demised  to  the  defendant, 
for  a  certain  term  of  years,  that  is  to  say,  for  the  residue  of  a  term  of  thirty- 
one  years  commencing  on  and  from  the  24th  day  of  June,  1812,  and  which 
term  was  then  unexpired.  That  the  testator  being  so  possessed,  on  the  30th 
of  May,  1818,  by  a  certain  indenture  then  made  between  the  testator  of  the  one 
*7301  P^^  ^^  ^^  defendant  of  the  other  part,  the  ^counterpart  (a)  of  which 
-I  indenture  the  plaintiff  brought  into  court,  (6)  sealed  with  the  seal  of 
the  defendant,  the  testator  demised  to  the  defendant  a  certain  messuage,  with  the 
chaise-house,  out-houses,  garden,  and  field  thereto  belonging,  with  the  appur- 
tenances particularly  described  in  the  indenture,  habendum  to  the  defendant, 
his  executors,  administrators,  and  assigns  from  the  25th  day  of  December  then 
last  past,  for  the  term  of  twenty-one  years  from  thence  next  ensuing,  determi- 
nable nevertheless  as  thereinafter  mentioned,  at  and  under  the  yearly  rent 
therein  mentioned.  And  the  defendant  did,  by  the  said  indenture,  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns,  covenant  with  the 
testator,  J.  West,  his  executors,  administrators,  and  assigns,  (amongst  other 
things,)  that  the  defendant,  his  executors,  administrators,  mid  assigns,  should 
and  would,  at  his  and  their  own  proper  costs  and  charges,  from  time  to  time 
and  at  all  times  thereafter  during  the  said  term,  in  all  things  well  and  effect- 
ually repair,  uphold,  support,  &c.,  amend  and  keep  the  said  messuage, 
coach-house,  out-offices,  and  all  and  singular  other  the  premises  thereby 
demised ;  and  all  the  walls,  party- walls,  and  fences  thereof,  and  the  sewers, 
ditch^,  and  cesspools  used  for  draining  the  same ;  <md  all  eredicms  and  iwr 
provemenis  which  during  the  said  term  should  be  erected,  made,  or  set  up, 
in  or  upon  the  premises  or  any  part  thereof,  when,  where,  and  as  often  as 
need  or  occasion  should  be  or  require ;  and  the  demised  premises  and  every 

Eart  thereof,  and  all  such  future  buildings  and  improvements  as  aforesaid, 
eing  so  in  all  things  well  and  sufficiently  repaired,  upheld,  supported,  sus- 
tained, maintained,  aTid  amended,  and  kept,  at  the  end,  or  other  sooner 
determination  of  the  term  thereby  granted,  which  should  first  happen, 
t«o,  1  peaceably  should  and  would  *leave,  surrender,  and  yield  up,  unto  the 
•■  testator,  J.  West,  his  executors,  administrators,  ancl  assigns,  together 
with  the  several  fixtures  mentioned  in  the  schedule  endorsed  on  the  said  mden- 
ture ;  and  also  together  with  all  wainscots,  partitions,  shelves,  cupboards, 
dressers,  mantels,  and  other  chimney-pieces,  hearths,  slabs,  jambs,  bells, 
bell-pulls,  sinks,  pavements,  fences,  pales,  rails,  gates,  locks,  keys,  bars, 
bolts,  leaden  pipes,  and  gutters,  and  all  other  things  fixed  or  fastened,  or 
which  during  the  said  term  might  be  erected  or  set  up,  in,  or  upon,  or 
affixed  or  fastened  to,  the  said  demised  premises  or  any  part  thereof,  m  ^od 
plight  and  condition,  reasonable  use  and  wear  thereof,  in  the  meantime, 
only  excepted.  By  virtue  of  which  demise  the  defendant  then  entered  into 
and  upon  all  and  singular  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  thereof  possessed  for  the  term  so  to  him  thereof  granted 
as  aforesaid,  the  reversion  thereof  immediately  expectant  on  the  determina- 
tion of  the  same  term,  then  belonging  to  the  testator,  J.  West,  as  aforesaid. 
The  declaration  then  stated  that  J.  West  made  his  will,  with  a  codicil, 
appointing  the  plaintiff,  one  W.  H.  West,  and  one  E.  Elliott,  executors ;  that 
on  the  lOtli  of  September,  1830,  W.  H.  West  died,  in  the  lifetime  of  the 
testator,  J.  West ;  that,  on  the  15th  of  September,  1830,  J.  West,  the 
testator,  died  possessed  of  the  reversion ;  that,  on  the  21st  of  October, 
1830,  the  plaintiff  and  Elliott  proved  the  will,  whereby  the  plaintiff 
and  Elliott  became  possessed ;  (c)  that,  on  the  6th  of  July,  1836,  Elliott 
(a)  Vide,  ante,  618  (c).  (6)  Vide,  ante,  669.  (c)  Vide  post,  784  (iT 
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died,  whereupon  the  plaintifi'  in  the  said  reversion  held  himsdf  in,  and 
was  and  continued  thereof  possessed  until  the  detennination  of  the  tenn 
granted  by  the  indenture.  Breach :  that  the  defendant  did  not  nor  would 
at  his  own  costs  and  charges  *from  dme  to  time,  and  at  all  times  dur-  r^-^o 
ing  the  term  granted  by  me  said  indenture,  well  and  eflectually  re-  '- 
pair,  uphold,  support,  &c.,  the  said  messuage,  coach-house,  out-offices,  and 
all  and  singular  the  premises  thereby  demised,  and  all  the  walls,  party-walls, 
pales,  and  fences  thereof,  and  the  rivers,  ditches,  and  cesspools  used  for 
draining  the  same,  and  all  erections  and  improvements  which,  during  the 
term  thereby  granted,  were  erected,  made,  and  set  up,  in  and  upon  the  said 
premises,  when,  where,  and  as  often  as  need  or  occasion  required ;  nor  did 
nor  would  the  defendant  leave  the  same  premises,  or  any  part  thereof,  in  all 
things  well  and  sufficiently  repaired,  upheld,  supported,  &c.,  at  the  end  of 
the  same  term,  according  to  the  form  and  effect  of  the  said  indenture,  but, 
on  the  contrary  thereof,  the  defendant,  after  the  making  the  said  indenture,  (a) 
and  during  the  continuance  of  the  term  thereby  granted,  to  wit,  on  the 
1st  day  of  October,  1830,  and  from  thence  for  a  long  space  of  time,  to  wit, 
firam  thence  until  the  end  of  the  said  term,  suffered  and  permitted  the  mes- 
suage, coach-house,  out-offices,  &c.,  and  all  and  singular  the  said  demised 
premises,  and  all  the  walls,  party-walls,  pales,  and  fences  thereof  to  be  and 
continue,  and  the  same  and  every  part  thereof  were  and  was  for  and  during 
all  that  time  out  of  repair,  ruinous,  &c.,  for  want  of  being  well  and  effectually 
repaired,  upheld,  &c.,  and  the  defendant,  at  the  end  of  the  said  tery  by  the 
said  indenture  granted,  left  the  same  premises  and  every  part  thereof  so  out 
of  repair,  and  in  such  bad  order  and  condition  as  aforesaid,  and  the  defend- 
ant, during  the  last-mentioned  term,  to  wit,  on  the  day  and  year  last  afore- 
said, suffered  and  permitted  a  certain  erection  and  improvement,  to  wit,  a 
certain  green-house,  which,  ^during  the  last-mentioned  term,  had  been  r«7Qo 
erected,  made,  and  set  up,  and  was  then  standing  upon  the  said  ^ 
demised  premises,  to  be  and  the  same  was  then  pulled  down  and  prostrated, 
and  the  materials  therefrom  coming  wholly  removed  off  from  the  said 
premises,  contrary  to  the  form  and  effect  of  the  said  indenture  and  of  the 
said  covenant  of  the  defendant  so  by  him  made  in  that  behalf  as  aforesaid. 
By  means  of  which  premises,  and  of  the  said  breaches  of  covenant,  and  of 
the  said  premises  being  in  such  bad  order  and  condition  at  the  expiration 
of  the  last-mentioned  tenn,  the  plaintiff  could  not  let  the  premises  for  a  long 
time,  to  wit,  from  thence  hitherto,  and  hath  thereupon  incurred  great  expense, 
to  wit,  an  expense  of  100/.,  in  taking  care  of  the  said  premises,  and  hath  lost 
and  been  deprived  of  the  rents  and  profits  which  he  otherwise  might  and 
would  have  done,  if  the  defendant  had  performed  his  covenant,  &c. 

Plea :  first,  as  to  so  much  and  such  part  of  the  breach  of  covenant  above 
assigned  as  relates  to  the  pulling  down  and  prostrating  of  the  supposed 
green-house,  and  the  materials  thereof  conveying  and  removing  off  from  the 
said  premises,  actio  non:  because  he  saith  that  no  such  green-house  hadbea 
or  was  erected,  made,  or  set  up,  nor  was  the  same  standing,  in  or  upon  die 
said  demised  premises,  modo  etformA :  concluding  to  the  coimtry. 

Secondly,  to  the  same  cause  of  action,  that  the  defendant  did  not  suffer  or 
permit  the  said  supposed  green-house  to  be,  nor  was  the  same  pulled  down 
or  prostrated,  nor  were  the  said  materials  therefix>m  coming,  or  any  part 
thereof,  removed  from  off  the  said  demised  premises,  modo  etformd:  con- 
cluding to  the  country. 

(a)  The  words,  **  and  after  the  death  of  the  testator,  J.  West,"  appear  to  be  heif 
omitted. 
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Thirdly,  to  the  same  cause  of  action,  that  after  the  making  of  the  said  in- 
denture of  lease,  and  during  the  term  thereby  granted,  and  before  the  com- 
0fjoA'\  niitting  of  •so  much  of  the  said  breach  of  covenant  as  in  the  intro- 
-'  ductory  part  of  this  plea  mentioned,  or  any  part  thereof,  and  during 
the  continuance  of  the  said  term  and  in  the  lifetime  of  J.  West,  to  wit,  on 
the  5th  day  of  October,  1819,  the  defendant,  by  a  certain  deed-poll,  then 
endorsed  on  the  said  indenture,  and  duly  signed  by  him,  (a)  and  sealed  with 
his  seal,(6)  and  which  the  defendant  now  brings  into  court,(c)  the  date 
whereof,  &c.,  the  defendant  assigned  unto  one  T.  J.  Bellamy  the  demised 
premises:  habendum^  to  the  said  T.  J.  Bellamy,  his  executors,  administra- 
tors, and  assigns,  for  all  the  rest,  residue,  and  remainder  of  the  said  term. 
By  virtue  of  which  deed  poll  the  said  T.  J.  Bellamy  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  entered  into  and  upon  all  and  singular  the 
demised  premises,((2)  and  became  and  was  possessed  thereof  for  all  the  then 
rest,  residue,  and  remainder  of  the  said  term.  The  plea  then  set  out  a  further 
assignment  from  Bellamy  to  George  Pepler  on  the  22d  December,  1820,  and 
from  Pepler  to  W.  Heathcote  on  the  2d  August,  1823,  and  from  Heathcote  to 
William  Hicks  on  the  24th  May,  1825 ;  and  that  Hicks,  being  so  possessed, 
afterwards,  and  during  the  continuance  of  the  term,  to  wit,  on  the  day  and 
year  last  aforesaid,  it  was  agreed  by  and  between  Hicks  and  J.  West,  and 
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•J.  West  promised  Hicks,  that  if  Hicks  would  erect,  make,  and  set  up 
a  certain  erection  and  improvement,  to  wit,  a  green-house,  in  and  upon 
the  demised  premises  during  the  continuance  of  the  term.  Hicks  should  be 
at  liberty  to  pull  down  and  remove  such  green-house  at  the  expiration  of  the 
term,  provided  no  injury  were  done  to  tJiie  demised  premises,  in  and  about 
the  removal  of  the  said  green-house.  Averment :  that  afterwards,  and  in  the 
lifetime  of  J.  West,  and  during  the  term,  and  whilst  Hicks  continued  such 
assignee,  to  wit,  on  the  day  and  year  last  aforesaid.  Hicks,  confiding  in  the 
said  agreement  and  promise  of  J.  West,  did  erect,  set  up,  and  make  such 
erection  and  improvement,  to  wit,  the  said  green-house  in  the  supposed 
breach  of  covenant  mentioned,  in,  and  upon  the  demised  premises,  and 
Hicks,  in  further  pursuance  of  the  said  agreement  and  promise  of  J.  West, 
did  afterwards,  and  at  the  expiration  of  the  term,  to  wit,  on  the  25th  of  De- 
cember, 1838,  pull  down  and  remove  the  said  OTcen-house  from  and  ofT  the 
demised  premises ;  and,  in  so  doing,  Hicks  did  then  necessarily  and  un- 
avoidably pull  down  and  prostrate  the  said  green-house,  and  the  materials 
therefrom  coming  wholly  removed  from  off  the  demised  premises,  as  in  the 
assignment  of  breach  of  covenant  mentioned ;  that  no  injury  or  damage  was 
done  to  the  demised  premises  in  and  about  the  removal  of  the  said  green- 
house :  which  is  the  committing  by  the  defendant,  of  so  much  of  the  sup- 
posed breach  of  covenant  in  the  said  declaration  above  assigned,  and  in  the 
introductory  part  of  this  plea  mentioned ;  and  as  it  was  lawful  for  him  to  do 
for  the  cause  last  aforesaid.     Verification. 

(a)  89  Car.  2,  e.  3,  s.  3. 

(6)  At  common  law  a  term  might  be  assigned  by  parol,  Nokt  t.  Jwder^  Cro.  El.  373, 
436 ;  and  the  statute  of  frauds,  under  which  an  assignment  is  not  available  unless  in 
writing,  and  signed  by  the  party  or  his  agent,  does  not  require  iealing.  If  a  deed  weie 
necessary,  a  delivery  as  well  as  a  Mealing  should  have  been  alleged. 

(e)  The  defendant  does  not  derive  title  under  the  deed ;  besides  which,  after  the  ex- 
piration of  the  term,  the  lease  and  all  the  assignments  thereof  would  belong  to  the  rever- 
sioner. 

(d)  The  allegation  of  an  entry  seems  to  be  unnecessary ;  vide  BeUatU  v.  Burbriek^ 
I  Salk.  209,  1  Ld.  Ravm.  170 ;  Williami  v.  Botanquei,  1  Brod.  &  Bingh.  238,  (5  E.  C.  L 
R.  72,)  3  B.  Moore,  600,  1  Wms.  Saund  203  (1). 
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Fourthly,  that  as  to  the  sum  of  72/.  3^.,  parcel  of  the  said  sums  of  money 
in  the  declaration  mentioned,  actio  uUerius  nouy  because  the  defendant  now 
brings  into  court  121.  Ss.  ready  to  be  paid  to  the  plaintiff.  And  the  de- 
fendant further  says,  that  the  plaintiff  has  not  ^sustained  damages  to  r««7<ig 
a  greater  amount  than  the  said  sum  of  72/.  3^.,  in  respect  of  the  *- 
cause  of  action  in  the  introductory  part  of  this  plea  mentioned.  Verification. 
The  plaintiff  added  the  smilUer  to  the  first  and  second  pleas,  and  replied 
to  the  third  plea,  that  the  defendant  of  his  own  wrong,  and  without  the 
cause  in  that  plea  alleged,(a)  committed  the  breach  of  covenant  in  the  in- 
troductory part  of  that  plea  mentioned,  modo  et  forma :  concluding  to  the 
country.  To  the  fourth  plea  he  replied  damages  ultra :  concluding  to  the 
country.     To  both  of  these  replications  the  similiier  was  added. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Easter  term,  the  plaintiff  proved  the  affirmative  of  the  issues  taken  upon  the 
first  and  second  pleas ;  and  showed  himself  entitled  to  35/.  damages,  (which 
had  been  contingently  assessed  by  an  umpire  at  that  sum,)  beyond  the  72/. 
3*.  paid  into  court  under  the  fourth  plea.  The  defendant,  in  support  of  the 
affirmative  of  the  issue  taken  upon  the  third  plea,  after  the  formal  allegations 
in  that  plea  .had  been  admitted  or  proved,  called  William  Hicks,  who  stated, 
on  the  voire  dire^  that  he  had  assigned  over  his  interest  in  the  term  to  one 
William  Margetson.  Hicks  proved  that  during  his  occupation  of  the  de- 
mised premises,  he  sent  the  following  letter  to  John  West,  the  lessor : — 

"231,  Borough,  15th  February,  1830. 
*'  Dear  Sir, — I  have  some  thoughts  about  erecting  a  green-house  in  my 
garden  at  Lavender  Hill ;  but,  my  term  of  lease  being  short,  wish  to  know 
if  you  are  •agreeable  that  at  the  end  of  said  term  I  may  be  at  liberty  r»«^ 
either  to  dispose  of  it  at  a  valuation  or  remove  it ;  of  course  on  con-  '- 
dition  that  the  premises  are  not  to  be  injured  should  such  removal  take 
place.  If  I  was  to  have  one  put  up,  it  would  be  against  the  wall  at  back  of 
hen-house  or  wood-shed,  and  where,  from  appearance,  I  have  no  doubt  one 
has  been  formerly,  though  removed  before  I  had  lease.  I  am  adverse  to  liti- 
gation, and  unless  I  can  see  my  way  clear,  that  if  I  built  a  green-house  it 
would  be  at  my  own  disposal,  shall  decline  it  entirely.  The  favour  of  your 
reply  will  oblige." 

In  answer  to  this  letter  the  testator.  West,  wrote  as  follows: — 

"  Guildford,  February  22d,  1830. 
"  Dear  Sir, — I  received  yours  of  the  19th,  respecting  the  erection  of  a 
green-house.     I  have  not  the  slightest  objection  to  meet  your  wishes.    My 
mtention  is  to  be  in  London  some  time  next  month,  and  will  give  you  a  call 
Shall  feel  much  pleasure  in  forwarding  your  views."  (6) 

Hicks,  acting  upon  John  West  the  testator's  letter  of  the  22d  of  March, 
erected  a  green-house  on  the  demised  premises,  but  he  was  unable  to  stale 
whether  the  building  was  commenced  before  or  after  the  death  of  J.  West 
Hicks  was  told  by  his  executor,  the  plaintiff,  that  he  would  be  clearly  en- 
titled to  remove  the  green-house. 

According  to  the  statement  of  Perkins,  the  carpenter,  who  erected,  and 
afterwards  removed,  the  green-house,  it  was  built  of  wood  on  a  fi-ame,  fixed 
upon  a  plank  of  wood  called  a  plate,  which  was  laid  upon  mortar  placed  ia 

(a)  Sapposing  it  to  be  allowable  to  reply  dt  injuriA  in  coTenant,  on  the  gronnd  that  it 
has  lieen  found  convenient  to  tolerate  sach  a  violation  of  the  rules  of  pleading  in  assump- 
sit since  the  lax  mode  of  pleading  in  that  action  has  been  put  an  end  to,  this  replicatioa 
seems  to  be  bad.  on  the  ground  that  the  plea  does  not  rest  upon  matter  of  excuse  only* 

(6)  Qu.  whether  this  letter  amounts  to  a  final  assenL 
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•7381  ^^^  indents  of  one  of  three  dwarf  walls  erected  by  *Hicks  for  the  front 
1  and  sides  of  the  green-house,  the  back  being  formed  by  an  old  wall. 
No  holes  were  made  in  any  part  of  the  walls,  the  green-house  being  erected 
with  a  view  to  removal.  A  few  days  before  the  expiration  of  the  term, 
Hicks,  who  had,  in  May,  1835,  assigned  to  one  Margetson  upon  an  under- 
standing that  Hicks  should  be  at  Uberty  to  remove  me  green-house  before 
the  determination  of  the  lease,  removed  the  green-house,  leaving  the  walls 
and  ground  flues,  and  domg  no  injury  to  the  premises.  The  plaintiff  had  at 
first  demanded  from  the  defendant  60/.  as  the  value  of  the  green-house,  and 
72/.  3s.  for  general  dilapidations,  but  afterwards  increased  his  demand  for 
such  dilapidations  to  125/.  The  umpire  appointed  by  arbitrators  between 
the  parties  had  estimated  the  former  at  90/.  and  the  latter  at  107/.  3s. 

It  was  contended  by  Sir  F.  Pollock  and  Chilton^  for  the  defendant,  that 
he  was  entitled  to  a  verdict  upon  the  first  and  second  issues,  on  the  ground 
that  the  green-house  was  not  an  erection  or  an  improvement  within  the  true 
construction  of  the  covenant ;  and  upon  the  third  issue,  on  the  ground  that 
the  correspondence  between  J.  West  and  Hicks  amounted  to  an  assent  to 
the  removal  on  the  part  of  the  fonner ;  and  that,  as  to  the  fourth  issue,  the 
plaintiff  was  bound  by  his  demand  of  72/.  3s. 

Talfourd,  Serjt.,  and  Sivannj  for  the  plaintiff,  msisted  that  the  green-house 
was  clearly  both  an  erection  and  an  improvement ;  and  that  although  J. 
West's  letter  showed  a  disposition  to  enter  into  some  arrangement,  it  could 
not  be  understood  as  amounting  to  a  final  agreement  between  the  parties ; 
and  that  the  plaintiff  was  not  bound  by  his  first  demand,  which  was  evi- 
dently made  in  ignorance  of  the  full  extent  of  the  injury  which  the  premises 
had  sustained,  and  moreover  was  not  acquiesced  in  by  the  defendant. 
•7391  *The  lord  chief  justice  told  tiie  jury  that  it  was  difficult  to  say 
-I  that  a  green-house  was  not  an  erection  or  an  improvement,  and  that 
the  witnesses  had  sworn  that  it  was  an  improvement ;  but  that  the  letter  of 
J.  West,  in  answer  to  Hicks'  application,  looked  very  much  like  an  assent 
to  the  removal,  and  that  the  green-house  appeared  clearly  to  have  been 
erected  upon  the  faith  of  the  letter;  that  the  plaintiff  was  not  conclusively 
bound  by  his  first  demand,  but  that  the  parties  had  fixed  the  amount  of  the 
dilapidations  by  a  judge  appointed  by  themselves.  His  lordship  left  it  to 
the  jury  to  say,  whether  the  green-house  was  an  erection  or  an  improvement, 
within  the  meaning  of  the  covenant ;  whether  the  plaintiff's  testator  had  as- 
sented to  the  erection  and  removal  of  the  green-house ;  and  at  what  amount 
they  would  assess  the  dilapidations ;  and  he  requested  them  to  find  the  value 
of  the  green-house,  and  to  assess  damages  to  that  amount  on  the  first  and 
Second  issues,  whatever  verdict  they  might  return  on  the  third  issue,  in  order 
that,  if  the  court  should  be  of  opmion  that  the  plea  was  bad  in  law,  the 
plaintiff  might  have  judgment  for  the  value  of  the  green-house,  without 
putting  the  parties  to  the  expense  of  executing  a  writ  of  inquiry. 

The  jury  returned  a  verdict  for  the  plaintiff  upon  the  first,  second,  and 
fourth,  and  for  the  defendant  upon  the  third  issue ;  and  they  estimated  the 
value  of  the  green-house  at  90/.,  and  assessed  damages  to  that  amount  on  the 
first  two  issues,  and  assessed  the  damages  for  the  dilapidations,  ultra  the  72/. 
3s.,  at  35/. 

On  the  first  day  of  the  following  term,  Talfourdy  Serjt,  moved  for  a  rule 
calling  upon  the  defendant  to  show  cause  why  the  plaintiff  should  not  be  at 
liberty  to  enter  up  judgment  notwithstanding  the  verdict  found  tor  rne  de- 
fendant on  the  trial  of  the  cause  on  the  third  issue  joined,  for  trtp.  sum  of 
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90/.  as  the  damages  assessed  in  ^respect  of  the  green-house,  in  addi-  r«.^ 
tion  to  the  damages  assessed  on  the  rest  of  the  record.  ^ 

Upon  the  finding  of  the  jury,  it  must  be  taken  that  the  facts  stated  in  the 
third  plea  are  true ;  but  it  is  submitted  that  the  agreement  therein  set  up 
furnishes  no  defence  to  the  action.  A  contract  under  seal  can  only  be  dis- 
charged by  an  instrument  of  as  high  a  nature;  Thompson  v.  Braum^ 
7  Taunt.  656,  (2  E.  C.  L.  R.  247,)  1  B.  Moore,  358 ;  Ikard  v.  Wadham, 
1  East,  619,  antfe,  vol.  i.  867,  869,  (38  E.  C.  L.  R. ;)  /ter  tn  aux,  UMi 
y.  Binghamy  3  Younge  &  Jervis,  101,  1  Crompt  &  Jervis,  245,  1  Tynvh. 
46.  (a) 

The  court  having  granted  a  rule  nisi  for  judgment  for  tiie  90;(.,  non  o^ 
sktnte  veredicto^ 

Bompasj  Serjt.,  now  moved  for  a  rule  nisi  to  reduce  the  damages,  or  for 
a  new  trial,  contending  that  the  first  and  second  issues  ought  to  hare  been 
found  for  the  defendant,  inasmuch  as  ^^  erections  and  improvements"  in  llie 
covenant  must  be  understood  of  such  erections  and  improvements  as  should 
form  part  of  the  house  by  being  affixed  to  the  freehold ;  Jfayhr  v.  ColHi^ 
1  Taunt.  19. 

TiNDAL,  C.  J.  You  shall  have  the  benefit  of  this  application  when  the 
rule,  which  has  been  granted  on  the  motion  of  the  plaintifi",  comes  on  to  be 
heani. 

BompaSy  Seijt.,  (with  whom  was  CkUtony)  now  ^owed  cause  ^[aiast  d)e 
rule  obtained  on  behalf  of  the  plaintiff*.  It  is  not  contended  that  the  pro- 
vision of  a  deed  can  be  discharged  by  parol.  The  substance  of  the^plea  is 
this:  that  the  act  alleged  as  constituting  a  breach  of  covenant  on  the  part 
of  the  defendant  as  lessee  is  an  act  done  by  an  assignee  of  the  lease  vith 
•the  express  assent  of  the  lessor  himself.  There  was  a  given  erection  r^«  i^ 
on  the  premises,  and  the  pUuntifi^'s  testator  authorized  the  assi^ee  '- 
of  the  lease  to  remove  it.  The  lessor  has  no  right  to  complain,  if,  by  an  act 
of  his  own,  he  puts  it  out  of  the  power  of  the  lessee  to  perform  his  covenant 
Hicks  may  be  treated,  for  this  purpose,  as  a  stranger  to  die  defendant.  It 
would  have  surely  been  a  good  plea  to  say,  that  &e  plaintiff  himself  txxk 
away  the  green-house.  [Tindal,  C.  J.  That  mi^t  have  been  given  in 
evidence  under  the  second  issue,  which  amounts,  in  substance,  to  mm  w- 
/regU  canventionem.]  (b)  There  is  a  difficulty  in  seeing  any  difference  between 
authorizing  Hicks  to  take  away  the  green-house,  and  authorizing  the  defend- 
ant to  do  it.  In  Cwitas  London  v.  Grewney  Cro.  Jac.  182,  (c)  "  The  mayor 
and  citizens  of  London  covenanted  to  find  eight  men  to  grind  eveiy  day  in 
Bridewell  mill,  which  they  let  to  the  defendant,  and  agreed  that  if  they  6iled 
therein  the  defendant  should  retain  so  much  of  the  rent  out  of  his  rent  lie 
-lefendant  pulled  down  the  com-mill  and  made  it  a  horse-mill,  and  r^^ 
'he  plaintiffs  would  not  de&lk  so  much  out  of  his  *rent  as  he  ou^t  to   *- 

(a)  And  see  Co.  Lilt.  291  b;  Com.  Dig.  PUadtr,  (2  W.  34»  35,  87;)  ante,  412. 
(6)  As  to  this  plea,  see  Com.  Dig.  PUnder,  (  2  V.  5,)  8  T.  R.  278,  280;  2  Taant  VIS, 
(c)  The  case  is  somewhat  differently  reported  by  Sir  Francis  Moore.  "In  debt 
for  the  rent  of  a  mill  which  goes  by  the  labour  of  the  men  prisoners  in  Bridewell, 
and  demisied  by  the  mayor  and  commonalty  of  London  to  one  Grimes  for  years,  agaio^ 
whom  they  bring  debt,  the  defendant  pleads  a  proviso  in  the  lease  that  if  the  lesson  do 
not  find  eight  men  to  draw  the  mill  {de  traker  le  molin)  every  day,  then,  totits^votiayiht 
lessee  should  retain  from  his  rent  Sd.  every  day  for  every  man  deficient ;  and  the  lessee 
alleges  default  of  the  men  to  the  value  of  the  rent  To  which  the  lessors  in  their  leph- 
cation,  show  that  the  lessee  has  palled  down  (dirute)  the  mill,  and  transformed  it  to  ba 
drawn  bv  a  horse  and  not  by  men,  wherefore  they  did  not  find  men,  and  so  they  prt) 
judgment;  and  it  was  adjudged  with  the  plaintiff,  because  the  alteration  is  the  act  of  the 
lessee  himseJt.      F.  Moore,  877 


742]  2  Manning  &  Granger.  835 

be  allowed  tor  the  eight  men.  But  all  the  court  held,  that,  by  the  alteration 
of  that  mill  in  this  manner,  the  lessors  are  discharged  of  their  covenant."  If 
by  the  act  of  the  covenantee  the  covenantor  is  disabled  from  performing  his 
covenant,  the  covenant  is  discharged.  If  the  plaintiff  himself  had  taken 
away  the  green-house,  this  would  have  been  precisely  the  case  of  CivUas 
London  v.  Greyme.  Here,  he  authorizes  a  stranger  to  take  it  away ;  and 
the  act  of  that  stranger,  done  under  the  authority  of  the  plaintifi*,  must,  in  a 
question  between  the  plaintiff  and  the  defendant,  be  considered  as  the  act  of 
the  plaintiff.  If  a  plea  sets  out  a  defence  which  is  good  in  substance,  how- 
ever informally  pleaded,  the  plaintiff  cannot  have  judgment  non  obstante 
veredicto.  A  removal  under  the  authority  of  the  plaintiff's  testator  is  a  re- 
moval by  the  plaintiff  himself,  (a)  It  is  the  same  thing  as  if  the  plaintiff  had 
sold  the  green-house  to  Hicks,  and  Hicks  had  removed  it.  [Tindal,  C.  J. 
There  would  have  been  no  doubt,  if  the  plaintiff  had  authorized  Hicks  by 
deed  to  remove  the  green-house;  but  will  a  verbal  authority  be  sufficient? 
BosANQUET,  J.  You  say  that  the  act  was  substantially  done  by  J.  West.] 
The  defendant  contends  that  it  is  the  same  thing  as  if  the  plaintiff  had  been 
present,  and  had  ordered  the  workmen  to  remove  the  green-house.  [Tindal, 
C  J.  He  does  not  order j  but  allows  him  to  do  it.]  The  court,  by  acceding 
to  this  motion,  would  drive  the  parties  to  circuity  of  action.  The  defendant 
•7431  ^^  ^^  entitied  to  sue  Hicks  for  the  non-performance  of  his  *engao;e- 
^  ment  to  keep  the  covenants  in  the  lease,  and  Hicks  will  have  his 
remedy  over  by  action  upon  the  contract  contained  inr  the  letters  between 
himself  and  the  lessor. 

It  is  submitted  that  this  is  a  case  in  which  the  lessor  and  a  stranger,  by 
mutual  agreement,  caused  a  green-house  to  be  put  up  and  removed.  Lord 
Coke  says,  (Co.  Litt.  206  b;  2  Tho.  Co.  Litt.  18,)  that  "  If  a  man  make 
a  feofiment  in  fee,  upon  condition  that  the  feoffee  shall  re-enfeoff  him  before 
such  a  day,  and,  before  the  day,  the  feoffor  disseise  the  feoffee,  and  hold  him 
oat  by  force  until  the  day  be  past,  the  state  of  the  feoffee  is  absolute,  for  the 
feoffor  is  the  cause  wherefore  the  condition  cannot  be  performed,  and  there- 
fore shall  never  take  advantage  for  non-performance  thereof.  And  so  it  is 
if  A.  be  bound  to  B..  that  J.  S.  shall  marry  Jane  G.  before  such  a  day,  if  B. 
marry  with  Jane,  he  shall  never  take  advantage  of  the  bond,  for  that  he  him- 
self is  the  means  that  the  condition  could  not  be  performed :  and  this  is  regu« 
larly  true  in  all  cases." 

In  5  Vin  Abr.,  Condition,  (M.  c.,)  pi.  5,  it  is  said,  ^'  If  a  man  be  bound 
in  an  obligation  of  40/.  upon  condition,  or  (with,  ove)  defeasance,  that  if 
J.  S.  be  servant  to  the  obligee  for  seven  years,  the  obligation  shall  be  void ; 
per  curiamj  it  is  a  good  plea  that  the  obligee  licensed  the  servant  to  go,  &c., 
^AA-i  though  the  license  be  only  byparoV^  Bro.  lic^Tue^,.  pi.  18,  citing 
'^-1   6  E.  4,  2.(6)    The  •following  cases  from  1  Roll.  Abr.  463,  show 

(o)  "If  a  lease  for  years  be  made  upon  condition  not  to  alien- without  license,  and  after 
die  lessor  licenses  the  lessee  to  alien,  anddies  before  alienation,  yet  the  lessee  may  alien; 
for  the  death  of  the  lessor  is  not  any  countermand ;  for  this  was  executed  on  the  part  of 
the  lessor  as  much  as  it  could  be.'^  Co.  Litt.  52  b,  where  it  is  said  to  have  been  so  re- 
solved, in  M.  3  Jac,  in  Communi  Banco. 

(6)  M.  6  E.  4,  fo.  1, 2,  pi.  4.  That  was  an  action  of  debt  on  bond,  to  which  the  defend- 
ant pleaded,  that  the  bond  was  endorsed  in  this  manner,  that  if  the  defendant  teneat  et 
perimpUal  omnes  et  tingulag  condici(me$  in  quadam  indtniura^  ^.,  tperifteatoMt  qw>d  tuncobligaeio, 
&c. ;  and  he  said  that  in  the  indenture  is  contained,  that  if  the  defendant  should  bring  to 
the  plaintiflfa  man  to  be  an  apprentice  in  the  art  de  tumafila,  and  should  inform  another 
in  the  said  art,  dtc,  then,  dec;  and  said  that  in  fact  he  had  performed  them,  Ac,  And 
upon  this  matter  the  parties  were  at  issue ;  and  it  was  found,  in  a  nisi  prius,  for  tho 
plaintiff.    And  now  the  plaintiff  prayed  his  judgment;  and  the  defendant  showed  this 
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that  a  covenant  may  be  discharged,  without  deed,  by  the  act  of    r**^  jc 
*the  lessor,  (a)    ^'  If  a  man  be  bound  to  build  a  house,  he  is  excused   ^ 
if  the  obligee  will  not  suffer  him  to  build  it ;  for  he  cannot  come  upon  the 
land  against  his  will."  (b)    If  a  condition  be  to  repair  a  house,  he  (the  obli- 

for)  is  excused  if  a  stranger,  by  the  command  of  the  obligee,  disturb    rfitc 
im  and  will  not  suffer  him  to  do  it.  (c)     If  a  ^condition  be  to   '- 

inauer  in  arrest  of  judgment — the  plea  in  bar  is  not  sufficient,  for  the  condition  is,  that 
if  he  perform  all  the  conditions  in  an  indenture,  &c.;  and  he  does  not  sajr  in  his  plea 
that  he  has  performed  all  the  conditions,  nor  does  he  say  that  the  conditions  which  he 
has  performed  are  all  the  conditions  comprised  within  the  indenture.  A  len^hened  dis- 
cussion ensued;  in  which  (as  in  M.  6  H.  7,  fo.  10,  pi.  8)  no  objection  was  taken  that  the 
defendant  could  not  allege  the  insufficiency  of  his  own  plea  in  arrest  of  judgment.  The 
next  day  all  the  justices  were  of  one  opinion  that  the  plea  was  good  enough;  because  to 
a  common  intent,  when  the  defendant  shows  that  two  conditions  were  contained  in  the 
indenture,  it  shall  not  be  intended  that  there  were  other  conditions  in  the  indenture 
besides  them,  &.C.,  unless  the  plaintiff  shows  on  his  side  that  there  are  other  conditions, 
&c.  Clarke  (C.  J.  of  C.P.)  added  that,  upon  demurrer,  the  plea  would  not,  pecadYcnture, 
have  been  adjudged  good ;  and  he  afterwards  observed,  that  **  where  a  man  pleads  a  plea 
in  bar,  if  the  plaintiff  demur  upon  the  plea,  it  shall  be  taken  most  strongly  against  him 
who  pleads,  and  for  the  greatest  advantage  of  the  plaintiff;  and,  e  contra,  if  the  plaintiff 
make  title  against  the  bar,  then  the  bar  shall  be  taken  most  strongly  against  the  plaintiff, 
because  it  is  confessed  by  him,  and  shall  be  taken  for  the  advantage  of  him  who  pleads 
it,  dec.  And  also  where  an  issue  has  been  misjoined,  the  verdict  has  made  the  issue  to 
be  good ;  and  that  has  been  decided  often,  &c.  Jnd  then  Brian  {Serjeant)  said  (by  way 
o£pUa  in  arrest  of  judgment,  u/  vt</ef ur)  still  to  judgment  you  ought  not  to  gOffor  the  eonditiom 
in  the  indenture  is,  that  he  shoM  serve  the  plaintiff  for  ten  years ;  and  he  showed  how  ike  plaintiff, 
within  the  term,  said  to  him  that  he  should  not  serve  him  any  longer,  et  sic  inexoneravit,  &C. 
jind  this  discharge  by  parol  is  not  sufficient,  ifc,  Jind  as  to  that,  the  justices  held  the  plea  good, 
because  he  should  not  he  servant  to  the  plaintiff  against  his  will^  for  if  he  should  be  m  service  wntk 
him,  he  should  find  him  meat  and  drinks  Sfc;  but  it  was  said  that  the  servant,  far  the  tisne  he 
had  served  him,  ought  to  have  his  salary,  Sfc."  Other  objections  were  taken  by  Fairfax, 
(Serjeant,)  also  of  counsel  with  the  defendant,  which  were  overruled  on  the  ground  that 
they  were  cured  by  the  replication,  or,  as  it  is  there  called,  the  rejoinder ;  upon  which  Brian, 
Berjeant,  said  to  the  chief  justice,  "  then  according  to  you,  [per  vous,]  if  the  plaintiff  rejoin 
(reply)  to  a  plea  in  bar,  a  man  shall  never  have  jeofail,  dc^c.  Choke,  (C.  J.)  Of  such 
things  which  are  not  material  he  [the  plaintiff]  by  his  rejoinder  [replication]  may  make 
the  bar  good,  but  of  other  things  not,  dec,  wherefore,  dec.  Moile,  (J.,)  by  the  assents  of  his 
companions,  said  to  the  plaintiff:  Recover  your  debt  of  40/.,  and  your  damages  taxed  by 
the  inquest  at  10/.,  and  the  costs  at  50«.,and  the  defendant  in  mercy,^  dec.  As  to  pleading 
in  arrest  of  judgment,  see  M.  31  H.  6,  fo.  10,  pi.  5;  M.  35  H.  6,  fo.  1,  pi.  1 ;  M.  11  H.  7, 
fo.  10,  pi.  32 ;  M.  21  H.  7,  fo.  33,  pi.  29 ;  Ford  v.  Mead,  Noy,  26 ;  DocU  Pla.  308. 

(a)  Translated,  6  Vin.  Abr.  244. 

lb)  Lord  Rolle  cites  19  E.  4,  f.  2  b,  per  curiam.  That  case  (M.  19  E.  4,  fo.  2,  pi.  6, 
which  began  in  T.  18  E.  4,  fo.  8,  pi.  12)  was  an  action  of  covenant,  in  which  the  plain- 
tiff declared  upon  an  indenture,  whereby  the  defendant  should,  before  a  certain  day,  have 
framed  and  raised  a  house,  to  wit,  in  length  twenty-one  feet,  and  in  height  twenty  feet, 
for  10/.  Catesby,  (Serjt.)  Jictio  non,  because  we  say  that  the  defendant  had  framed  the 
house  according  to  the  indenture,  dec,  and  that  the  plaintiff  would  not  suffer  him  to  raise 
the  said  house  in  length,  because  the  plaintiff  had  not  so  much  land;  for  the  land  was 
of  one  J.  B. ;  and  in  height  the  frame  of  the  house  was  according  to  the  indenture ;  and 
because  it  was  higher  than  the  house  to  which  it  was  to  be  joined,  the  plaintiff  would  not 
raise  it  till  it  was  made  equal  in  height ;  wherefore,  dec  And  the  opmion  of  the  court 
was.  that  the  defendant  should  not  have  the  plea  in  any  other  manner,  but  that  he  should 
say  that  the  plaintiff  would  not  suffer  him, /or  if  the  defendant  had  pleaded  an  agreement  ef 
the  plaintiff  toithout  specialty,  ifc^ — for  he  could  not  plead  in  bar  without  specialty,  tchere  the 
plaintiff  counts  upon  a  specialty.  But  if  the  defendant  had  said  that  the  plaintiff  would  not 
suffer  him  to  raise  the  house  upon  his  land,  then  it  had  been  good;  for  the  defendant 
cannot  come  upon  the  land,  dec,  without  the  plaintiff's  will,  dec    Quod  nota* 

(c)  Citing  9  H.  6,  44  b,  which  was  the  case  of  Joan  Queen  of  England  (widow  of 
Henry  TV.)  v.  LyU,  M.  9  H.  6,  fo.  44,  pi.  Z5.  The  defendant  pleaded  that  one  A.,  by  the 
command  of  the  plaintiff,  disturbed  him  from  repairing,  and  would  not  suffer  him  to  do 
the  repairs.  The  plaintiff  replied  that  A.  did  not  disturb  the  defendant  by  the  com 
mand  of  the  plaintiff.  This  replication  being  objected  to  as  a  negative  pregnant,  the 
plaintiff,  protesting  that  there  was  no  disturbance,  replied  that  she  did  not  command  A. 
to  disturb  the  defendant.    This  issue  was  accepted  by  the  defendanL 
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erect  a  mill,  and  afterwards  he  (the  obligor)  comes  to  the  obligee,  and  says 
that  all  things  are  read^  for  the  erecting  of  it,  and  asks  when  he  shall  come 
with  the  mUl  to  erect  it,  if  the  obligee  says  that  he  will  not  have  the  mill, 
and  wholly  discharge  him  of  the  miU,  this  shall  excuse  him  of  the  perform* 
ance.(a)  If  lessee  for  years  of  a  house  covenant  to  repair  it  and  to 
leave  it  (6)  in  as  good  a  plight  as  he  found  it,  and  afterwards  certain  sparks 
of  fire  (c)  come  out  of  the  chimney  of  the  lessor  in  a  house  not  very  remote, 
whereby  the  house  of  the  lessee  is  burned,  this  will  excuse  the  performance 
of  the  covtoant  by  the  lessee,  in  that  he  is  not  bound  to  rebuild,  because 
this  comes  by  the  act  of  the  lessor  himself."  6  Anne,  c.  31,  s.  6 ;  14  G.  3, 
c.  78,  s.  86.  The  cases  cited  from  Rolle  (vouching  an  original  case  in  12  Jac.) 
are  recognised  by  Lord  Chief  Baron  Comyns,  Com.  Dig.  tit.  Condition^ 
(L.  6.)  But  the  present  case  is  stronger  than  there  cited.  There  the  cove- 
nantor was  only  hindered  by  the  covenantee  from  doing  the  act ;  here  the 
covenantor  is  a  party  to  the  non-performance.  In  Ratcliff  v.  Pemberion^ 
1  Esp.  N.  P.  C.  35,  in  an  action  of  covenant  for  the  non-payment  of  de- 
fiAT\  murrage,  the  defendant  only  pleaded  the  general  issue,  (of)  The 
J  •defence  set  up  was,  that  the  plaintiff,  who  was  master  and  owner 
of  the  ship,  had  waived  all  claim  to  demurrage  by  consenting  that  the  time 
for  discharging  the  cargo  should  be  enlarged  ;  and  evidence  was  offered  to 
prove  that  the  defendant,  who  was  the  consignee,  could  have  discharged 
the  cargo  by  the  time  limited,  but  that  the  plaintiff  gave  him  leave  to  take 
out  the  car^o,  as  he.  was  waiting  for  a  freight.  Lord  Kenyon  said  that  the 
license  ancf  acquiescence  of  the  plaintiff  was  a  good  and  legal  defence 
against  any  claim  for  demurrage ;  but  that  the  plaintiff  should  have  known 
that  the  defendant  meant  to  rely  on  that  matter  in  his  defence,  and  that  it 
should  have  been  specially  pleaded.  By  the  statute  of  frauds,  a  surrender 
can  only  be  in  writing,  yet  m  Doe  dem.  Winckley  v.  Pye,  1  Esp.  N.  P.  C.  364, 
Lord  MNYON  held  the  acts  of  the  parties  to  amount  to  a  virtual  surrender. 
The  forfeiture  of  a  lease  by  breach  of  covenant  may  be  waived  by  the  con- 
duct of  the  covenantee,  without  any  release  under  seal ;  Doe  dem.  Sore  v. 
Ekins,  Ryan  &  Mood.  29,  1  Carr.  &  P.  154,  (11  E.  C.  L.  R.  352;)  Doe 
dem.  Krnghi  v.  Bmoe,  Ryan  &  Mood.  343,  2  Carr.  &  P.  246,  (12  E.  C.  L. 
R.  112.)  [CoLTMAN,  J.  In  Fraunces^s  case,  8  Co.  Rep.  89  b,  Lord  Coke, 
in  giving  judgment,  cited  the  case  in  35  H.  6,  tit.  Barre,  162,  (Fitz.  Abr. 
tit.  Barrey  pi.  162 :)  "  The  master  of  St.  Katherine's  let  three  houses  to  one 
by  indenture,  on  condition  that  he  should  not  permit  or  harbour  any  whore 
(feme  puteine)  within  the  said  house,  if  he  be  warned  thereof  by  the  master 
or  his  servant ;  and  if  she  remain  there  for  six  weeks  after  warning 
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by  the  master  or  his  servant,  that  then  the  ^master  and  his  successor 


(a)  Citing  3  H.  6,  87,  (H.  3,  H.  6,  fn.  36,  37,  pi.  34.)  But  that  was  an  action  on  the  com 
against  one  Watkins,  a  mill-maker  of  London,  for  not  erecting  a  mill  according  to  his 
undertaking.     Lord  Coke  says,  SatiuM  at  peterefontes  quam  sectari  rivulos. 

(6)  Vide  Luxmore.  v.  Robson,  1  B.  &  Aid.  585.  The  authority  cited  towards  the  end  of 
that  case  was  cited  from  Fitz.  Abr.  tit  Covenant,  pi.  29,  not  from  F.  N.  B.,  as  stated  in 
the  report.     And  see  7  Co.  Rep.  15  a. 

(c)  As  to  the  liability  of  parties,  at  common  law  or  by  the  custom  of  the  realm,  for 
damages  resulting  from  their  fire,  however  occasioned ;  see  Beaulieu  v.  Fins^lam,  P.  2  H. 
4,  fo.  18,  pi.  6 ;  1  Roll.  Abr.  1 ;  1  Vin.  Abr.  216 ;  Vaughan  v.  Menlove,  3  New  Cases,  468, 
4  Scott,  244,  7  Car.  &  P.  525.    And  see  Dig.  lib.  47,  tit.  9. 1.  12. 

(d)  From  the  use  of  this  term  throughout  the  report  in  Espinasse,ithas  been  supposed 
that  the  plea  was  non  estfitctum.  It  is  however  clear,  that  by  the  general  issue,  was 
meant  a  plea  traversing  tne  breach  assigned  ;  as  Lord  Kenyon  said,  "That  all  that  ap- 
peared on  the  face  of  the  pleadings  was,  a  denial  of  the  plaintiff  *$  claim  of  demurrage, 
whereas  the  defence  confessed  and  avoided  it."  And  see  Mann.  N.  P.  Index,  Xiccn/«,-pl.  1 
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should  re-enter ;  and  it  was  shown  that  the  lessee  suffered  such  a  whore  to 
remain  there ;  wherefore  such  servant  of  the  master  made  warning  to  him 
that  he  should  not  suffer  her  to  remain  there ;  and  he  would  not  (attend  to 
the  warning,)  but  suffered  the  said  woman  to  remain  there  for  the  space  of 
six  weeks ;  wherefore  the  said  master  ousted  him,  &c.  To  which  the  lessee 
said,  that  after  the  warning  made  the  master  commanded  the  whore  to  he  io 
one  of  the  said  houses,  and  to  remain  there  for  six  weeks  after ;  wiUumt 
this,  that  she  remained  there  b^  the  said  plaintiff.  And  it  was  held  by  the 
whole  court  that  that  replication  was  not  good,  because  the  indenture  is, 
quod  non  permittai  any  whore  to  remain  there :  as  if  I  am  bound  to  you  to 
enfeoff  you  of  an  acre  of  land  before  such  a  day,  within  ^hich  time  you 
disseise  me,  that  is  not  to  the  purpose ;  for  you  had  no  colour  to  enter  upon 
me,  and  I  may  re-enter  and  make  the  feoffment.  So,  in  this  case,  the  mas- 
ter had  no  colour  to  put  the  whore  into  possession ;  wherefore  the  lessee 
might  well  oust  her.  So,  it  is  no  plea,  without  special  matter  shown. 
Wherefore  the  lessee  said  that  the  master  ousted  him,  and  with  force,  and 
against  the  will  of  the  lessee,  put  her  in,  and  made  her  remain  there,  with 
force,  against  the  lessee's  will,  for  six  weeks,  &c.,  and  that  was  held  a  good 
plea."  There,  the  distinction,  between  a  simple  di^ensation  and  a  forcible 
act  on  the  part  of  the  lessor,  is  adverted  to.]  That  case  appears  to  support 
the  position  for  which  the  defendant  contends.  The  plea  first  pleaded  did 
not  show  that  the  defendant  could  not  have  turned  the  woman  out  If  the 
defendant  had  pleaded  that  the  plaintiff  had  put  the  woman  in  without  the 
knowledge  of  the  defendant,  it  is  submitted  that  such  a  plea  would  have  been 
good.  Here,  it  is  shown  by  the  plea,  that  the  defendant  had  no  ri^t  to 
mterfere.  [Tindal,  C.  J.  The  lessee  is  always  ^answerable  for  the  ■••^jg 
act  of  the  assignee.]  That  would,  no  doubt,  be  so  in  a  case  where  ^ 
the  plaintiff  h^  not  interfered.  The  law  revolts  at  the  position  that  the 
covenantee  should  himself  authorize  a  breach  of  the  covenant,  and  then  sae 
the  covenantor  for  that  verj'  breach. 

Talftmrdy  Serjt.,  in  support  of  the  rule  for  judgment  non  obstante  veredicto. 
Unless  the  agreement  at  the  time  h  was  entered  into  had  the  effect  of  dis- 
charging the  covenant,  the  third  plea  is  no  answer  to  the  action,  (a)  At  the 
time  Hicks  erected  the  green-house,  he  had  no  rirfit  to  act  upon  an  agree- 
ment which,  being  by  parol,  had  no  operation.  The  law  does  not  permit  a 
contract  under  seal  to  be  varied  by  parol.  If  it  were  otherwise,  a  false  case 
would  be  frequently  set  up  to  defeat  a  solemn  instrument,  and  false  witnesses 
would  be  called  to  support  it.  In  Ratdjff'v.  PembertoUj  it  was  unnecessaiy 
to  decide  whether  the  license,  if  pleaded,  would  have  been  a  defence  to  the 
action,  and  the  question  as  to  the  insufficiency  of  a  parol  license  to  discharge 
a  covenant  was  not  considered.  Doe  dem  Winckley  v.  Pye  only  shows  that 
where  a  landlord  has  acquiesced  in  acts  done  by  the  tenant,  it  may  be  in 
ferred  that  those  acts  were  done  under  a  sufficient  authority.  Doe  dem. 
Knight  V.  Bowe  merely  shows  that  the  lord  chief  justice  was  of  opinion 
that  a  landlord  cannot  recover  in  ejectment  a^nst  a  party  whom  he  has 
induced  to  become  tenant  upon  a  representation  that  there  had  been  no 
breach  of  the  covenant  upon  which  he  is  endeavouring  to  enforce  a  forfeit- 
ur«»  [Tindal,  C.  J.  In  that  case  it  *is  expressly  said,  that  there  r^^y^ 
was  no  dispensation.]  The  cases  oi  Heard  v.  Wadham^  Thompson  ^ 
v.  Brawny  and  iter  v.  Bingham  have  received  no  answer,  and  the  principle 
of  this  case,  namely,  that  a  deed  cannot  be  controlled  by  a  parol  contract, 

(a)  But  an  award,  or  an  award  with  satisfaction,  may  be  pleade;!  where  a  mere  m^ 
to  arbitration  (as  an  accord  without  satisfaction)  would  be  no  defence. 
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has  been  fully  reeognised  in  this  court  in  the  late  case  of  Harris  y.  Good* 
wyn,  aat^,  405,  2  Scott,  N.  R.  459. 

TiNDAL,  C.  J.   This  is  an  action  of  covenant  brought  by  the  surviving 
executor  of  the  lessor,  who  was  himself  a  termor,  a^;ainst  the  lessee,  upon  a 
covenant  in  the  lease,  to  yield  up  the  demised  premises  at  the  expiration  of 
the  term,  together  with  ail  erections  and  improvements  which,  during  the 
term  thereby  granted,  should  be  erected,  made,  or  set  up,  in  or  upon  the 
said  premises  or  any  part  thereof.     The  defendant,  in  his  third  plea,  states, 
that  the  interest  in  the  lease  vested  in  one  Hicks,  as  assignee  of  the  term, 
and  that  it  was  agreed  between  the  lessor  and  Hicks,  that  if  Hicks  would 
erect,  make,  and  set  up  a  certain  erection  or  improvement,  to  wit,  a  green- 
house, in  and  upon  the  demised  premises,  during  the  continuance  of  the  last- 
mentioned  term.  Hicks  should  be  at  Uberty  to  pull  down  and  remove  such 
green-house  at  the  expiration  of  that  term,  provided  no  injury  was  done  to 
the  demised  premises  in  and  about  the  removal  of  the  green-house.    It  being 
found  by  the  jury  that  the  plea  is  true  in  fact,  the  question  now  arisei 
whether  it  is  good  in  point  of  law ;  and  it  appears  to  me,  upon  the  best  con- 
sideration I  can  bring  to  that  question,  that  tike  plea  contains  no  legal  answei 
to  the  declaration.     If  the  lessor  had  occasioned  the  breach,  that  woulo 
have  been  an  answer  to  the  complaint  founded  on  that  breach,  not  on  the 
ground  of  an  agreement,  but  because  the  act  complained  of  would  have 
*^511    ^^^^  ^^  ^^^  *^^  ^^  lessor  himself,  and  not,  as  charged,  the  act  ol 
^   the  lessee.     The  lessee  might  have  ^d — this  was  your  own  act 
and  therefore  you  are  not  damnified.     But  this  plea  appears  to  me  to  set  up 
that  which  is  merely  a  parol  license.    Now,  it  is  a  well-known  rule  of  law, 
that  Uhumquodque  ligamen  dissolvitwrj  eodem  Hgamine  quo  et  ligalmr.{a) 
This  is  so  well  established,  that  it  appears  to  me  unnecessary  to  refer  to 
cases.     I  will  mention  only  Rogers  v.  PaynSj  2  Wils.  376,  (&)  which  was  an 
action  of  covenant  for  the  non-payment  of  money ;  the  defendant  pleaded  a 
parol  discharge  in  satisfaction  of  all  demands.     It  was  held,  upon  demurrer, 
that  the  covenant  could  not  be  discharged  without  a  deed ;  and  Blake^s  case, 
6  Co.  Rep.  43  b,  was  cited.    Now,  if  an  action  had  been  brought  against 
the  assignee,  to  have  set  up  this  defence  would  have  been  in  direct  violation 
of  the  rule  to  which  I  have  adverted.     How  can  it  be  an  answer  for  the 
lessee,  if  not  for  the  assignee  ?     Cases  of  conditions  which  have  been  waived, 
or  the  performance  of  which  has  become  impossible,  do  not,  I  think,  apply. 
No  doubt,  in  the  case  of  a  bond,  if  the  breach  be  occasioned  by  the  obligee, 
or  if  the  performance  of  the  condition  be  rendered  impossible  by  his  act,  no 
forfeiture  is  incurred.     Though  the  bondj  however,  is  under  seal,  the  condi- 
Hon  is  of  a  thing  resting  on  evidence  only.     It  may  be  compared  to  matter 
in  vats,  (c)    But  in  the  case  of  a  covenant  the  whole  matter  is  under  the 
seal  of  the  party ;  and  the  contract  into  which  he  has  entered  can  be  dis- 
charged only  by  an  instrument  of  the  same  nature  as  that  by  which  the 
•contract  was  created.     If  it  could  be  maintained,  as  was  contended 
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on  the  part  of  the  defendant,  that  the  third  plea  disclosed  an  act 


which  the  lessor  had  done,  or  which  he  had  compelled  to  be  done,  I  think 
it  would  have  been  good.     It  would  have  been  like  the  well-known  plea 

(a)  As  to  this  maxim,  vide  3  last.  360,  Wingate's  Maximes,  68 — 73,  and  the  cases  there 
collected. 

(6)  In  that  case  there  does  not  appear  to  have  been  any  consideration  for  the  parol 
discharge. 

(0  The  distinction  usually  taken  is,  between  matter  of  record  and  matter  in  pau, 
strictly  so  called,  i.  e.  between  things  transacted  in  court  and  things  transacted  between 
parties  out  of  court    3  Blac  Com.  294. 
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of  ^'  damnified  by  his  own  default."  But  that  does  not  appear  to  me  to  U 
the  true  construction  of  this  plea ;  and  I  think  that  the  rule  for  entering  op 
judgment  turn  obstante  veredicto  must  be  made  absolute. 

BosANQUET,  J.  I  am  of  opinion  that  the  facts  stated  in  the  third  plea 
afford  no  answer  to  the  breach  of  covenant  to  which  that  plea  is  addressed. 
No  rule  of  law  is  more  fully  established  than  this,  that  a  contract  under  seal 
cannot  be  varied  by  a  parol  contract.  I  agree  that  if  the  covenantee  prevent 
the  perfonnance  of  the  covenant  by  an  act  of  his  own,  his  right  of  action  for 
the  breach  of  that  covenant  is  destroyed.  But  the  act,  to  constitute  such  a 
defence,  must  be  the  immediate  act  of  the  covenantee.  Here,  an  executory 
agreement^  entered  into  during  the  term,  is  attempted  to  be  set  up  as  an 
answer  to  an  action  brought  upon  a  breach  of  covenant  committed  at  the 
expiration  of  the  term.  The  covenant  was  directly  broken.  With  respect 
to  Doe  dem-  Knight  v.  /{otoe,  that  was  an  ejectment  for  a  forfeiture ;  and 
the  fair  result  of  Lord  Tenterden's  language  is,  that  there  is  a  di^ositioD 
in  the  courts  to  lean  against  a  forfeiture,  (a) 

CoLTMAN,  J.  I  cannot  consider  this  case  as  different  from  what  it  would 
have  been,  if  the  defendant  had  continued  to  be  tenant,  and  had  himself 
done  the  act  complained  of;  because  the  assignment  to  Hicks  was  the 
•consequence  of  his  own  voluntary  act.  The  fallacy  of  the  argu-  r^M 
raent  which  has  been  put  forward  on  behalf  of  the  defendant  is,  that  *■ 
it  assumes  that  there  was  an  act  done  by  the  lessor  by  which  the  lessee  was 
prevented  from  performing  his  covenant.  This  fidls  within  the  master  of 
St.  Katharine^ s  case,  cited  in  Frauncesh  case. 

Erskine,  J.  I  am  of  the  same  opinion.  The  only  defence  disclosed  by 
the  third  plea  is,  that  the  removal  of  the  green-house  took  place  with  the 
assent  of  die  lessor.  The  most  that  can  amount  to  is,  that  there  was  a  parol 
agreement  to  dispense  with  the  performance  of  that  which  the  defendant  had 
engaged,  by  covenant,  to  do.  If  the  defendant's  engagement  had  not  been 
under  seal,  this  parol  dispensation  would  have  been  a  good  defence  to  an 
action ;  but  the  original  contract  being  under  seal,  performance  cannot  be 
dispensed  with  by  an  agreement  7u>t  under  seal.  It  appears  to  be  admitted  (ft) 
that  if  this  action  haa  been  brought  against  Hicks,  the  parol  agreement 
would  have  been  no  defence.  I  am  therefore  of  opinion  that  this  rule  ought 
to  be  made  absolute. 

Rule  absolute,  (c) 

(a)  But  ^ee  the  observations  of  the  same  learned  judge  in  Dot  dim.  Davit  r,  EUmt 
Mood.  &.  Malk.  189,  (22  E.  C.  L.  R.  287,)  ante,  627  (a). 

(6)  The  admission  seems  rather  to  have  been,  that  if  the  agreement  would  not  protect 
Hicks,  it  could  not  protect  the  defendant 

(r)  Accord  with  satisfaction  nfier  covenant  broken,  is  a  good  plea,  ••  for  the  action  is 
not  merely  grounded  on  the  deed,  but  also  on  the  deed  and  the  wrong  subsequent,  which 
wrong  is  the  cause  of  the  action.*'  Blake**  case,  6  Co.  Rep.  44  a.  **  Covenant :  for  ibat 
the  lessee  covenanted,  for  him  and  his  assigns,  to  repair  and  maintain  the  house  in  re- 
paration, from  time  to  time,  during  the  term ;  and  shows  that  the  lessor  assigned  alibis 
term  to  the  defendant.  And  for  default  of  reparations,  after  the  assignment,  he  broagbt 
the  action  against  the  assignee.  The  defendant  pleads  that,  aAer  the  decay,  be  made 
such  a  concord — that  the  plaintiff  should  have  30«.and  such  goods,  in  satisfaction  of  that 
desiniciion,  Ac,  and  shows  ii  to  be  executed.  Whereupon  it  was  demurred,  and  moved 
for  the  plaintiff,  that  it  was  not  any  plea ;  for  the  action  being  grounded  upon  a  deed, 
cannot  be  discharged  unless  by  deed;  as  an  obligation,  with  a  condition,  cannot  be  dis- 
charged by  a  contract  But  all  the  court  held  that  the  plea  was  good  enough;  for  it  is 
not  pleaded  in  discharge  of  the  covenant,  but  only  for  the  damages  which  are  demanded 
by  reason  of  the  breach  of  the  covenant,  and  the  covenant  remains;  and  this  plea  sounds 
only  in  discharge  of  the  defendant,  and  it  is  not  like  to  the  case  of  an  obligation,  for 
there  it  is  a  duty  certain,  and  it  is  not  any  plea,  although  it  be  before  or  after  the  day  of 
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*7541  *  Tayburdj  Serjt.,  then  showed  cause  against  the  rule  to  reduce  the 
-'  damages  or  for  a  new  trial.  The  question  upon  the  first  issue  is  not^ 
whether  the  green-house  was  SLjixture^  but  whether  such  a  green-house  as  is 
mentioned  in  the  declaration,  and  which  is  there  described  as  a  certain  erec- 
tion and  improvement,  had  been  erected  or  was  standing  upon  the  demised 
premises.  The  covenant  was  intended  to  embrace  things  which  do  not 
commonly  pass  under  the  denomination  of  fixtures.  [Tindal,  C.  J.  When 
I  was  told  that  I  must  leave  to  the  jury  the  question  whether  this  was  a  fix- 
ture or  not,  I  said,  I  will  leave  it  in  the  very  terms  of  the  issue.]  According 
to  the  evidence,  however,  this  was  clearly  a  fixture. 

BampaSj  Serjt.,  in  support  of  his  rule.  The  terms  of  the  issue  were, 
*7551  ^^^^^^^  ^^y  ^^^^  green-house  had  been  *erected,  &c.  But  in  order  to 
-'  understand  the  meaning  of  the  term  '^  such  green-house,"  it  would  be 
necessary  to  look  not  only  to  the  terms  of  the  breach,  to  which  the  first  three 
pleas  are  addressed,  but  also  to  the  language  of  the  covenant  upon  which  that 
breach  is  assigned.  The  stating  to  the  jury  the  very  words  of  the  issue  would 
not,  therefore,  present  to  their  mmds  any  question  as  to  whether  this  green-house 
was  or  was  not  a  fixture,  or  whether  the  erections  and  improvements  men- 
tioned in  the  covenant  were,  or  were  not,  limited  to  such  erections  and  im- 
provements as  should  be  affixed  to  the  freehold.  [Bosanquet,  J.  Have 
they  not  wisely  avoided  the  debatable  word  "  fixture  ?"  Tindal,  C.  J. 
The  lessor  would  not  have  complained  of  the  removal  of  a  hat  fixed  to  a 
peg.]  The  case  of  JVayhr  v.  Collinge^  1  Taunt.  19,  (a)  was  cited  at  the 
trial.  There,  it  was  held,  that  a  covenant  to  yield  up  in  repair  all  erections 
and  buildings  erected  during  the  tenn  upon  tiie  demised  premises,  includes 
erections  and  buildings  erected  and  used  by  the  tenant  for  the  purposes  of 
trade,  if  such  erections  or  buildings  be  let  into  the  soil',  or  are  otherwise  fixed 
to  the  freehold,  but  not  those  which  merely  rest  upon  blocks  or  pattens.  In 
giving  judgment,  the  court  said — The  thing  removed  is  described  as  resting 
upon  Diocks  or  pattens.  It  is,  therefore,  a  mere  chattel,  and  is  not  an  erec- 
tion or  building  within  the  meaning  of  the  covenant.  In  Buckland  v.  Bid* 
terfield,  2  Brod.  &  Bingh.  54,  (6  E.  C.  L.  R.  17,)  4  B.  Moore,  440,  a  con- 
servatory  on  a  brick  foundation  attached  to  a  dwelling-house,  and  commu- 
nicating with  it  by  windows  opening  into  the  conservatory,  and  a  flue  passing 
into  a  chimney  in  the  dwelling-house,  was  held  to  have  become  part  of  the 
freehold.  But  the  ground  upon  which  it  was  so  held  was,  that  it  was  shown 
not  to  be  removable  without  injuring  the  premises.  [Bosanquet,  J.  Was 
*7561  ^^*  ^^  *action  of  covenant  ?J  It  was  an  action  on  the  case  for  waste. 
J  But  it  is  submitted,  that  the  question  of  fixture  or  no  fixture  cannot 
depend  on  the  form  of  (he  action.  In  Davis  v.  JoneSy  2  B.  &  Aid.  165,  it 
was  held  that  trover  would  lie  for  certain  parts  of  a  machine  erected  during 

payment :  and  in  every  action  where  only  amends  is  demanded  by  way  of  damages, 
accord  executed  is  a  good  bar.''    Mden  v.  Blagui^  Cro.  Jac.  99. 

In  Snow  V.  Franklin,  1  Lutw.  359,  the  exception  taken  to  the  plea  was,  that  the  concord, 
&C.,  was  pleaded  in  satisfaction  of  the  covenants  (which  were  not  broken  at  that  time, 
as  the  d:fendant  himself  had  alleged;)  and  that  could  not  be,  because  the  covenants, 
being  created  by  deed,  could  not  be  discharged  bat  by  deed:  bnt  award  with  satisfaction 
is  a  good  plea  in  satisfaction  and  discharge  of  the  damage  upon  the  broken  covenant.  And 
of  this  opinion  was  the  whole  court,  overruling  Rabbettt  v,Stoker,2  RolI.R'»p.  187,  where 
it  had  been  held  that  accord  with  satisfaction  was  a  good  discharge  of  covenants  execu- 
tory bffore  breach.  And  see  Jnon.  Cro.  Eliz.  46;  Samford  v.  Catdiffe,  Telv.  134;  EiU$ 
V.  Lambert,  Aleyn,  38,  39;  Noytt  v.  Hopgood,  Cro.  Jac.  650;  IVyvil  v.  StapUton,  1  Stra. 
615;  1  Roll.  Abr.  266.  tiuJrbitrement,  (U.),pl.  8,  3  Vin.  Abr.  103;  Com.  Dig.  tit.  PUadtr, 
(«  V.  9.) 

(a)  And  see  5  B.  &  Ad.  715,  (27  E.  C.  L.  R.  160,}  3  N.  &  M.  428. 
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the  term,  which  were  capable  of  being  remored  without  injury,  and  Lad 
been  usually  valued  between  out-going  and  in-coming  tenants.  Here,  it  was 
proved  that  the  green-house  was  removable,  and  was  actually  removed, 
without  any  injury  or  damage  to  the  demised  premises.  The  terms  *^erec* 
tions  and  improvements"  in  the  present  case  must  be  construed  from  dw 
context,  which  speaks  only  of  things  affixed  to  the  freehold ;  the  first  part  of 
the  covenant  relating  to  fixtures  erected  at  the  time  of  the  commencement  of 
the  demise,  the  second,  to  fixtures  erected  during  its  continuance.  The 
term  '^  erections "  is  also  explained  by  the  term  ''  improvements,"  with 
which  it  is  coupled  ;  as  the  demised  premises  cannot  be  said  to  be  improved 
by  that  which  is  not  affixed  to  the  freehold.  When  a  lessee  covenants  to 
leave  ''  improvements,"  he  does  not  engage  to  leave  that  which,  but  fot 
such  covenant,  would  be  no  improvement. 

TiNDAL,  C.  J.  I  left  the  question  to  the  juiy  in  the  very  terms  of  the  issue. 
If,  as  has  been  suggested,  I  was  wrong  in  doin^  that,  (here  ought  to  be  a 
new  trial.  I  thought,  at  the  time,  that  the  parties  had  adopted  the  words 
*'  erections  and  improvements"  for  the  very  purpose  of  avoiding  all  discus- 
sion as  to  what  might  be  considered  as  coming  within  the  description  of  a 
fixture,  which  is  the  term  generally  used  in  covenants. 

BosANQUET,  J.     When  I  heard  the  covenant  read,  I  thought  the  wofd 
"  fixture"  had  been  purposely  omitted  •in  order  to  avoid  any  techni-   r^iyy? 
cal  niceties.    "  Erection  and  improvement"  are  not  technical  words.   '• 
I  think  this  green-house  was  an  improvemeTU  within  the  meaning  of  the 
covenant ;  and  it  was  undoubtedly  an  erection, 

CoLTMAN,  J.  The  covenant  is  useless,  unless  it  goes  further  than  is  coik 
tended.  The  argument  on  the  part  of  the  defendant  gives  no  efiect  to  the 
words  ''  erections  and  improvements."  It  appears  to  me,  however,  that 
this  green-house  was  a  fidure. 

Erskine,  J.  I  should  have  entertained  some  doubt,  upon  the  authority 
of  Jfaylor  v.  ColUngey  whether  the  parties,  on  entering  into  the  covenants 
contained  in  this  lease,  did  not  contemplate  such  erections  and  improve 
ments  as  are  affixed  to  the  freehold.  I  am  glad,  however,  that  the  court  do 
not  send  this  case  down  to  a  new  trial,  because  I  think  that,  if  sent  down, 
the  jury  would  be  warranted  in  finding  that  this  green-house  was  a  Jixhare. 

Rule  discharged,  (a) 

(a)  For  the  Roman  law  of  fixtures,  see  Dig.  lib.  19,  tit  1. 13,  §  14 — 18.  For  the  pre- 
sent French  law  of  fixtures,  see  Code  Civil  des  Franpais,  No.  617 — 598.  (For  iIm 
ancient  French  law  see  Ferriere,  Diet,  de  Droit,  tit  Immeubln  par  fiction.)  For  the 
Prussian  law  of  Pertinenz-stucke,  (things  appurtenant  or  annexed,)  see  AUgemeiBes 
Landrecht  far  die  Preussischen  Staaten,  Ersten  Theil,  Zweiten  Titel,  ^  42 — 108. 


•WOOLMER  and  Another  v.  DEVEREUX.  [^SS 

The  court  refused  to  set  aside  an  order  made  by  a  judge  at  chambers,  requiring  the 
plaintiffs  to  permit  the  defendant  to  inspect  and  take  a  copy  of  the  promissory  note 
on  which  the  action  was  brought,  although  it  appeared  that  no  special  ground  was 
shown  for  the  order  at  the  time  that  it  was  made. 

Channelly  Seijt.,  moved  for  a  rule,  calling  upon  the  defendant  to  show 
cause  why  an  order  made  in  this  cause  by  Alderson,  B.,  at  chambeis, 
should  not  be  rescinded. 

It  appeared  from  the  affidavits,  that  the  defendant  had  taken  out  a  sum- 
mons returnable  before  the  learned  baron,  calling  upon  the  plaintiffs  to  show 
cause  why  the  defendant  should  not  be  pennitted  to  inspect,  and  take  a 
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copy  of,  the  pr(»nissory  note  on  which  the  action  had  been  brought,  npotk 

Eayment  of  the  costs  occasioned  by  such  inspection.  It  was  contended 
efore  the  learned  baron,  on  behalf  of  the  plaintiffs,  that  his  lordship  ought 
not  to  make  the  order  sought  for,  unless  it  were  shown  by  affidavit,  accord- 
ing to  the  usual  practice,  that  some  necessity  existed  for  the  defendant  to 
have  a  copy  of  the  instrument.  The  learned  judge,  however,  made  the 
order,  stating  that  the  practice  alluded  to  was  obsolete,  and  that  he  had,  on 
several  occasions,  made  similar  orders,  without  any  such  affidavit. 

ChanneUj  Serjt,  now  contended,  that  the  learned  baron  had  not  any  au- 
thority to  make  the  order,,  without  some  special  ground  being  laid  for  it  by 
affidavit.  He  cited  ThrelfaU  y.  Webster,  1  Bingh.  161,  (8£.  C.  L.  R. 
281,)  S.  C.  7  B.  Moore,  559 ;  tSldyard  v.  Smith,  1  Bingh.  451,  (8  E.  C. 
L.  R.  376,)  S.  C.  8  B.  Moore,  586 ;  Lush's  Practice,  vol.  ii.  p.  747 ; 
Archb.  Pra.  by  Chitty,  vol.  ii.  p.  1023. 

*7591  *^TiNOAL,  C.  J.  There  is  no  doubt  that  a  judge  has  authority  to 
-I  make  such  an  order,  if  circumstances  call  for  it,  as  where  there  is  any 
suggestion  that  the  instrument  is  a  forgery,  or  that  it  has  been  altered  since 
it  was  signed,  or  the  party  swears  that  he  has  no  recollection  of  ever  having 
executed  such  a  document.  It  does  not  appear  to  me  that  we  ought  to  in- 
terfere in  this  case  by  setting  aside  the  order.  It  was  matter  of  discretion 
for  the  learned  judge,  to  whom  the  application  was  made.  In  the  course 
of  time,  the  practice  of  the  judges  upon  this  point  will  be  assimilated,  and 
some  uniform  rule  adopted. 

BosANQUET,  J.  It  is  quite  clear  that  the  learned  judge  had  jurisdiction 
to  make  the  order. 

CoLTMAN  and  Erskine,  Js.,  concurred. 

Rule  refused. 


•760]  •FOWLER  and  Others  v.  RICKERBY  and  Others. 

The  plaiDtifis  having  obtained  judgment  in  an  action  against  a  pnblic  officer  of  a  banking 
company,  nnder  the  7  G.  4,  c.  46,  sued  out  a  fcire  faciat  against  fifteen  persons,  whom 
they  charged  as  members  of  the  copartnership.  The  sheriff  returned  nihU  and  wm 
tunt  invetui  as  to  the  whole.  Twelve  of  them  voluntarily  appeared,  and  the  plaintiffs 
prayed  eiecution  against  them.  On  demurrer,  assigning,  for  cause,  that  although 
fifteen  persons  were  included  in  the  writ,  the  declaration  was  against  twelve  only:-^ 
Heldy  that  the  variance  between  the  writ  and  the  declaration,  if  an  irregularity,  should 
have  been  taken  advantage  of  by  motion,  and  was  not  ground  of  demurrer. 

Bdd,  also,  that  in  proceedings  under  the  act,  the  non-joinder  of  other  parties  could  not 
be  pleaded  in  abatement. 

The  plaintiffs  declared  in  uire  fadaB^  reciting  a  judgment  recovered  against  one  K., 
one  of  the  public  registered  officers,  for  the  time  being,  of  a  banking  company,  under 
the  70.  4,  c.  46,  and  prayed  execution  against  certain  parties  who  were  alleged  to 
have  been,  at  the  time  of  recovering  the  judgment,  and  still  to  be,  members  of  the  co- 
partnership. Plea,  that  at  the  time  of  the  said  recovery  the  said  M.  was  not  one  of  the 
public  officers  of  the  said  copartnership  in  manner  and  form  as  the  plaintiffs  had 
alleged ;  concluding  to  the  country.  Htld^  on  special  demurrer,  that  as  the  plea  tra- 
versed matter  neither  expressly  alleged  in  the  declaration  nor  necessarily  to  be  im- 
plied, it  was  bad  for  not  concluding  with  a  verification.  Held,  also,  that  if  it  was 
intended  by  the  plea  to  allege  that  M.  had  ctand  to  be  the  public  officer  of  the  company 
after  the  commencement  of  the  action,  and  before  judgment  recovered,  the  defeaea 
was  insufficiently  stated. 

Scire  facias  under  the  7  G.  4,  c.  46.  The  declaration  set  out  the  writ 
to  the  sheriffs  of  London,  which  recited  as  follows :  Whereas  Sarah  Fowler, 
John  Gaunt,  and  Matthew  Gaunt,  lately  in  the  court  of  ou*-  lady  the  Queen 
of  the  Bench  at  Westminster,  before,  &c.,  under  and  by  virtue  of  the  statute 
in  such  cane  made  and  provided,  by  the  judgment  of  the  same  court,  reco- 
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vered  against  William  Marston,— one  of  the  public  registered  oflScers,  for 
the  time  being,  of  certain  persons  united  in  copartnership  and  can;}'ing  on 
the  trade  and  business  of  bankers  in  England,  in  the  name  of  the  Impeiial 
Bank  of  England,  under  and  by  virtue  of  and  according  to  the  form  and 
effect  of  an  act  of  parliament  passed  in  the  seventh  year  of  the  reign  of  his 
late  majesty  King  George  the  Fourth,  for  (amongst  other  things)  the  better 
reflating  copartnerships  of  certain  *bankers  in  England,  and  which  r«ngt 
said  W.  Marston  had  been  duly  nominated,  appointed,  and  registered  ^ 
as  such  public  officer,  and  was  then  sued  for  and  on  behalf  of  the  said  com- 
pany, according  to  the  form  and  effect  of  the  said  act  of  parliament, — 580/. 
14^.  for  their  damages  which  they  had  sustained,  as  well  on  occasion  of  the 
not  performing  certain  promises  then  lately  made  by  the  said  company  to  the 
said  Sarah  Fowler,  &c.,  as  for  their  costs  and  charges  by  them  about  their 
suit  in  that  behalf  expended,  whereof  the  said  W.  Marston  was  convicted,  as 
by  the  record  and  proceedings  thereof  then  still  remaining  in  the  said  court 
manifestly  appeared  ;  and  then  on  behalf  of  the  said  Sarah  Fowler,  &c.,  m 
the  same  court,  our  lady  the  queen  was  informed,  that  although  judgment 
was  thereupon  given,  yet  execution  of  the  damages  aforesaid  still  remained 
to  be  made  to  them ;  and  our  said  lady  the  queen  was  also  informed,  on 
behalf  of  the  said  Sarah  Fowler,  &c.,  that  Thomas  Rickerby,  John  Johnson, 
James  Wallworth,  James  Wallworth  the  younger,  George  Bradshaw, 
Robert  Field,  James  Litde,  Joseph  Allen,  John  Bennett,  Joseph  Bennett, 
John  Chettle,  Robert  Gough,  Joseph  Marler,  and  J.  W.  Kirkbride,  at  the 
time  of  the  recovering  and  giving  of  the  said  judgment,  were  and  from 
thence  had  been,  and  still  were,  members  of  the  said  copartnership ;  where- 
fore the  said  Sarah  Fowler,  &c.,  had  humbly  besought  our  said  lady  the 
queen  to  provide  them  a  proper  remedy  in  that  behalf;  and  our  said  lady 
the  queen  being  willing  that  what  was  just  in  that  behalf  should  be  done, 
commanded  the  said  sheriffs  that,  by  honest  and  lawful  men  of  their  bailiwick, 
they  should  make  known  to  the  said  Thomas  Rickerby,  &c.,  that  they  should 
be  before  the  said  justices  of  our  said  lady  the  queen  at  Westminster,  on  the 
I7th  of  June,  1840,  to  show  if  they  had  or  knew,  or  any  or  either  of  them 
had  or  knew,  of  any  thing  to  say  for  themselves  or  himself,  why  the  said 
^Sarah  Fowler,  &c.,  ought  not  to  have  execution  against  the  said  r«7ga 
Thomas  Rickerby,  &c.,  of  the  damages  aforesaid,  according  to  the  •• 
force,  form,  and  effect  of  the  said  recovery,  and  of  the  statute  in  such  case 
made  and  provided,  if  it  should  seem  expedient  for  them  so  to  do ;  and 
further  to  do  and  receive  what  our  said  justices  should  then  and  there  con- 
sider of  them  in  that  behalf:  and  that  the  said  sheriffs  should  have  there  the 
names  of  those  by  whom  they  should  make  known  to  them,  and  that  vmt 
After  this  recital  the  declaration  proceeded  as  follows :  At  which  day  came 
here  the  said  Sarah  Fowler,  &c.,  by  T.  H.,  their  attorney,  and  offer  them- 
selves on  the  fourth  day  against  the  said  Thomas  Rickerby,  &c.  And  the 
sheriffs,  to  wit,  William  Evans  and  John  Wheelton,  sheriffs  of  London 
aforesaid,  at  that  day  returned  that  the  said  Thomas  Riokerby,  &c.,  had  not 
nor  had  any  of  them  any  thing  in  their  bailiwick  whereby  they  could  make 
known  to  them,  or  any  of  them,  as  by  the  said  writ  they  were  commanded, 
nor  were  they  the  said  Thomas  Rickerby,  &c.,  or  any  of  them,  found  in  the 
same.  And  the  said  Thomas  Rickerby,  John  Johnson,  James  Wallworth, 
James  Wallworth  the  younger,  George  Bradshaw,  Robert  Field,  James 
Little,  Joseph  Allen,  Henry  Allen,  John  Bennett,  Joseph  Bennett,  John 
Chettle,  Robert  Gough,  Joseph  Marler,  and  J.  W.  Kirkbride,  at  that  day 
being  solemnly  demanded,  the  said  Thomas  Rickerby,  John  Johnson,  James 
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Wallwordi,  James  Wall  worth  the  younger,  Robert  Field,  John  Bennett,  and 
Joseph  Bennett,  by  £.  C.  their  attorney,  come,  and  the  said  James  Little, 
by  N.  C.  M.  his  attorney,  comes,  and  the  said  Joseph  Allen  and  Henry  Allen, 
by  J.  L.  their  attorney,  come,  and  the  said  John  Chettle,  by  W.  F.  his  at- 
torney, comes,  and  the  said  Joseph  Marler,  by  T.  H.  B.  his  attorney,  comes. 
And  hereupon  the  said  Sarah  Fowler,  &c.,  pray  that  execution  against  the 
*7631  ^  Thomas  Rickerby,  John  Johnson,  *James  Wallworth,  James 
J  Wallworth  the  younger,  Robert  Field,  John  Bennett,  Joseph  Bennett, 
James  Little,  Joseph  Allen,  Henry  Allen,  John  Chettle,  and  Joseph  Marler, 
may  be  adjudged  to  them  of  the  damages  aforesaid,  according  to  the  force, 
form,  and  effect  of  the  said  recovery,  and  of  the  statute  aforesaid. 

Special  demurrer  by  J.  Marler  to  the  declaration,  assigning  for  causes, — 
that  although  it  appears  by  the  said  declaration  that  the  said  wnt  in  this  behalf 
was  issued  at  the  suit  of  the  plaintiffs  against  the  said  George  Bradshaw, 
Robert  Gough,  and  J.  W.  Kirkbride,  together  with  the  said  defendants 
Joseph  Marler,  Thomas  Rickerby,  &c.,  yet  it  doth  not  appear  by  the  said 
declaration  that  the  said  George  bradshaw,  Robert  Gough,  and  J.  W.  Kirk- 
bride are,  or  that  any  of  them  are,  included  therein,  or  that  any  further  pro- 
ceedings have  been  taken  against  them,  or  any  of  them ;  nor  doth  it  appear 
by  the  said  declaration  that  the  said  G.  Bradshaw,  &c.,  or  any  of  them, 
were  or  was  liable  to  be  sued  in  this  behalf,  or  that  the  said  defendant 
Joseph  Marler  was  or  is  liable  to  be  sued  in  this  behalf  jointly  \dth  the  said 
G.  Bradshaw,  &c.,  or  why  the  saiil  last-mentioned  persons  were  inserted  m 
the  said  writ,  or  why  they  or  any  of  them  were  or  are  omitted  from  the  said 
declaration,  and  also,  &c. 

Joinder  in  demurrer. 

Ckannellj  Serjt.,  in  support  of  this  demurrer.  The  declaration  is  clearly 
irregular,  and  there  is  no  doubt  that  the  proceedings  might  have  been  set 
aside  on  that  ground.  In  Sainsbury  v.  Pringky  10  B.  &  C.  751,  (21  E. 
C.  L.  R.  159,)  where  the  plaintiff  issued  a  joint  scire  facias  against  A.  and 
B.,  bail  of  C.  and  D.,  upon  which  A.  only  was  summoned,  B.  not  being 
♦7641  ^•^"'*^>  ^"^  ^*  entered  an  appearance  for  himself  *only ;  it  was  held 
J  that  a  declaration  against  him  alone  was  irregular.  The  only  ques- 
tion is,  whether  the  irregularity  may  be  taken  advantage  of  on  demurrer ; 
and  it  is  submitted  that  it  may.  Here,  the  parties  sued  have  a  right  to  plead 
the  non-joinder  of  the  other  parties ;  for  that  a  plea  in  abatement  may  be 
pleaded  in  sdr^yocicu  appears  from  2  Wms.  Saund.  72,  r.  n.,  citing  ^Uicev 
Gale^  10  Mod.  112.  Where,  however,  as  in  this  case,  the  objection  is  ap 
parent  on  the  proceedings,  the  defendant  is  not  obliged  to  plead  m  abatement 
but  may  avail  himself  of  the  irregularity  by  demurrer.  The  plaintiffs  wen 
bound  to  make  their  proceedings  on  the  face  of  them  regular,  and  the} 
should  have  si^ed  judgment  a^nst  those  defendants  who  did  not  appear 

Stephen^  Serjt.,  contrA.  No  irregularity  has  been  shown  to  exist  m  the 
declaration ;  but,  even  if  there  had,  such  irregularity  would  not  have  been 

?-ound  of  demurrer.  Tliis  case  is  distinguishable  from  Sainsbury  v. 
ringle.  There,  the  scire  facias  was  against  the  two  bail  jointly,  and  the 
basis  of  the  decision  was,  that  the  plaintiff  had  elected  to  consider  it  as  a 
joint  proceeding  against  them.  Here,  the  form  of  the  scire  facias  is  different, 
the  sheriffs  being  commanded  to  make  known  to  the  defendants  that  they 
should  appear  before  the  justices  "  to  show  if  they  had  or  knew,  or  any  or 
either  of  them  had  or  knew,  of  any  thing  to  say  for  themselves  or  himself," 
why  the  plaintiffs  should  not  have  execution  against  them.  In  2  Wms. 
Saund.  72,  r.  n.,  it  is  laid  down,  citing  1  Roll.  Abr.  890,  (S.)  pi.  1  (b),  thai 

4b2 
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"  where  a  man  recovers  judgment  for  damages  against  two,  and  sues  out  a 
fdre  facias  against  them  to  have  execution,  if  it  be  returned  that  one  was 
summoned,  and  he  makes  de&ult,  and  that  the  other  has  nothing,  the  plab- 
tiflfmay  *have  execution  against  him  who  was  summoned  and  made  r^ncf. 
defeult,  for  the  whole."  The  same  principle  is  applicable  to  the  *■ 
present  case.  If,  as  contended  on  the  other  side,  the  plaintifis  should  bare 
signed  jud^ent  against  the  three  parties  who  did  not  appear,  they  may  do 
so  at  any  tmie,  or  may  enter  a  nolle  prosequi  Although  the  non-joinder  of 
parties  may  be  objected  to  in  sdre/adasj  as  well  as  in  other  proceedings,  it 
must  be  by  plea  in  abatement,  and  not  by  demurrer ;  Cabdl  v.  Vau^hoHj 
I  Wms.  Saund.  291 ;  Jeffrtson  v.  MortoUj  2  Wms.  Saund.  8  c,  ib.  9  a,  a. 
10.  [TiNDAL,  C.  J.  This  is  an  objection  that  there  is  a  variance  between 
the  declaration  and  the  writ,  which  is  always  matter  of  motion,  and  not  cause 
of  demurrer.]  Thompson  v.  Dicas,  3  Tyrwh.  873,  1  C.  &  M.  768,  (a) 
is  a  decisive  authority  upon  that  point.  Ponton  v.  HaUy  2  Salk.  598,  goes  fiir 
to  prove  that  the  qmission  of  these  three  parties  affords  no  ground  of  de- 
murrer. Scrndm  v.  Proctor^  7  B.  &  C.  800,  (14  E.  C.  L.  R.  131,)  shows 
that  you  cannot  demur  for  a  breach  of  a  rule  of  practice.  Bayley,  J., 
there  says,  "  I  am  not  aware  of  any  case  where  a  party  who,  in  pleading,  has 
relied  upon  the  practice  of  the  court,  has  not  failed."  It  is  clear  from  Kni^ 
V.  Parker^  2  W.  Bla.  759,  that  this  is  at  most  an  irregularity  in  a  matter  of 
practice. 

But  this  case  does  not  stand  on  ordinanr  grounds.  Taking  a  liberal  view 
of  the  7  G.  4,  c.  46,  on  which  this  scire  facias  is  founded,  the  declaration  is 
free  even  from  any  irregularity.  The  courts  have  concurred  in  holding  that 
the  proper  mode  of  proceeding  under  the  statute  is  hy  scire  facias  ;  Bomqud 
V.  Ransford,  11  A.  &  E.  520,  (39  E.  C.  L.  R.  154,)  3  P.  &D.  298;  Crossj. 
Laio,  6  M.  &  W.  217, 8  Dowl.  789 ;  WhUtenbury  v.  Law^  6  New  Cases,  345, 
(37  E.  C.  L.  R.  406,)  8  Scott,  661.  The  manifest  intention  of  the  legirit- 
ture  was,  that  the  public  *might  have  recourse  to  any  one  member  of  r^^gg 
the  copartnership,  and  that  there  should  be  no  necessity  to  have  ^ 
execution  against  all,  but  that  a  party  might  proceed  against  such  members 
as  he  thought  proper.  The  ninth  section  enacts,  that  actions  against  the  co- 
partnership may  be  instituted  against  the  public  officer,  as  the  nominal  de- 
fendant, on  behalf  of  such  copartnership.  By  the  twelfth  section,  judgments 
obtained  against  any  public  officer,  shall  operate  against  the  copartnenlup. 
By  the  thirteenth  section  it  is  provided,  that  execution,  upon  any  judpnent 
obtained  against  any  public  officer,  may  be  issued  '^  against  any  member  or 
members,  for  the  time  being,  of  any  such  comoration  or  copartnership;" 
and  in  case  any  such  execution  shall  be  ineffectual,  then  "  against  any 
person  or  persons  who  was  or  were  a  member  or  members  of  such  corpora- 
tion, &c.,  at  the  time  when  the  contract  or  contracts,  &c.,  on  which  such 
judgment  may  have  been  obtained,  was  or  were  entered  into,  or  became  a 
m'^mber  at  any  time  before  such  contracts,  &c.,  were  executed,  or  was  a 
member  at  the  time  of  the  judgment  obtained."  And  the  fourteenth  section 
enacts,  "  that  every  such  public  officer  in  whose  name  any  such  suit  or 
action  shall  have  been  commenced,  prosecuted,  or  defended,  and  evciy 
person  or  persons  against  whom  execution  upon  any  judgment  obtained  or 
entered  up  as  aforesaid  in  any  such  action  shall  be  issued  as  aforesaid,  shall 
always  be  reimbursed  and  folly  indemnified  for  all  loss,  damage,  costs,  and 
charges,  without  deduction,  which  any  such  officer  or  person  may  have  in- 
currexi  by  reason  of  such  execution,  out  of  the  fonds  of  such  copaitnershqp, 

(a)  8ed  Tidn  post,  799,  n. 
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or  in  failure  thereof  by  contribution  from  the  other  members  of  such  co- 
partnership, as  in  ordinary  cases  of  copartnership." 

The  last-mentioned  section,  by  giving  an  express  indemnity  to  the  public 
officer  and  to  every  member  sued,  and  requiring  that  they  shall  be  fidly  r^ 
%fjaji  imbursed  *by  the  copartnership,  has  an  important  bearing  on  the 
^   question  raised  in  this  case. 

The  reason  why  a  plea  in  abatement  is  allowed  in  scire  facias — ''  becausi; 
every  tenant  of  the  land  is  entitled  to  have  contribution,  that  is,  all  the  lands 
of  the  conusor  or  defendant  to  the  judgment  in  the  hands  of  the  several  pur- 
chasers must  be  extended  and  equally  charged ;  therefore,  unless  all  the 
tenants  be  warned,  the  others  are  not  obliged  to  answer ;  and  if  the  tenant 
does  ndl  take  advantage  of  the  omission  in  the  first  instance  by  a  plea  of  this 
sort,  which  he  may  do  notwithstanding  the  sheriff's  return,  he  loses  the 
benefit  of  contribution,  or  of  relief  by  an  auditd  querelcl^  in  case  execution  is 
taken  out  against  his  land  alone" — (2  Wms.  Saund.  9  a,  n.  10,)  &ils  in  the 
present  case ;  for  here  the  parties  who  appear  may  have  contribution  from 
the  rest  of  the  copartnership  without  being  obliged  to  bring  them  before  the 
court. 

ChoTmellj  Serjt.,  in  reply.  Where,  as  here,  the  irregularity  appears  on  the 
face  of  the  proceedings,  it  may  be  taken  advantage  of  by  demurrer.  The 
present  case  is  not  to  be  distinguished  from  Sainsbury  v.  Pringle.  Although 
the  scire  facias  calls  upon  the  defendants  or  any  one  of  them^  it  is  to  show 
cause  why  execution  should  not  issue  against  them  all.  In  Jeff^reson  v. 
Morton  the  objection  did  not  appear  on  the  record,  but  was  raised  by  the 
plea  in  abatement.  With  respect  to  the  ailment  founded  on  the  statute,  it 
must  go  the  length  of  saying  that  a  plea  in  abatement  cannot  be  supported  to 
a  scire/adas  under  the  act.  [Erskine,  J.  Do  you  contend  that  if  a  scire 
facias  is  issued  against  three,  they  can  plead  in  abatement  that  there  were 
200  other  members  of  the  company  ?  Would  not  that  defeat  the  whole  object 
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necessary  to  show  that  at  the  time  of  issuing  the  scire  facias  the  three 
parties  were  alive,  that  sufficiently  appears  on  the  record. 

TiNDAL,  C.  J.  In  this  case  the  plaintifTs  have  sued  out  a  scire  facias 
against  fifteen  persons,  whom  they  allege,  at  the  time  of  their  recovering  a 
judgment  against  a  public  officer,  were,  and  from  thence  hitherto  have  been, 
and  still  are,  members  of  a  corporation  represented  bv  such  public  officer, 
and  against  which  fifleen  persons  the  plaintiffs  pray  judgment.  The  sheriffs 
make  a  similar  return  as  to  all  of  the  defendants,  saying  that  they  have 
nothing  in  their  bailiwick,  neither  are  they  to  be  found  therein.  Twelve  of 
the  defendants  come  in  voluntarily  and  plead,  some  of  them  together,  and 
some  separately,  leaving  three  unaccounted  for  out  of  the  fifleen.  One  of 
those  who  appear  has  demurred  to  the  declaration  on  the  ground  that  the 
scire  facias  issued  against  fifteen  parties,  whereas  the  declaration  is  against 
only  twelve  of  them.  The  question  is,  whether  that  is  a  cause  of  demurrer. 
Samsbwry  v.  Pringle  shows  that  a  variance  between  the  process  and  the  de- 
claration is  matter  of  irregularity,  which  may  be  taken  advantage  of  by  an 
application  to  the  court ;  and  in  ^at  case,  a  scire  facias  having  issued  against 
two  defendants,  and  the  declaration  being  gainst  one  only,  the  proceedings 
were  set  aside.  In  the  first  place,  however,  the  very  circumstance  of  this 
being  an  irregularity  militates  against  its  being  an  objection  to  the  record 
which  may  be  taken  by  demurrer.  The  ge'ieraJ  rule,  undoubtedly,  is,  that 
if  you  mean  to  except  to  the  proceedings  on  the  ground  that  the  writ  includes 
more  than  the  declaration,  you  must  apply  to  the  court,  and  not  s^t  it  up  as 
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an  answer  on  the  record.  Putting  this  as  an  objection  on  the  record  can 
only  be  upon  the  supposition  that  it  sufficiently  appears  thereon  that  the  writ 
is  abated.  But  to  constitute  a  good  plea  in  abatement  it  must  appear  rvjc^Q 
that  the  party  of  whose  non-joinder  you  complain  is  living,  for  the  plea  '- 
professes  to  give  the  plaintiff  a  better  writ.  All  that  this  record  says,  is,  that 
upon  the  day  on  which  the  scire  Jacias  issued,  the  plaintiffs  undertook  to 
show  that  the  several  persons  included  in  the  writ  were  members  of  the 
corporation.  But  mm  constat  that  at  the  time  when  the  sheriff  made  his 
return,  the  three  parties,  as  to  whom  the  record  is  silent,  were  then  living, 
or  that  the  plaintiffs  had  any  power  or  authority  to  proceed  against  them.  I 
think  therefore  that  the  facts  disclosed  on  the  record  do  not  sufficiently  show 
that  the  writ  could  have  been  abated,  and  that  the  same  answer  ^ust  be 
given  to  this  demurrer  as  the  court  gave  in  Cabell  v.  Vaughan^  1  Wms. 
Saund.  29]  a. 

But  it  seems  to  me  that  there  is  another  ground  on  which  this  demurrer 
cannot  be  supported,  namely,  that  a  plea  in  abatement  was  never  conteiQ- 
plated  by  this  statute  at  all.  The  act  (s.  6)  authorizes  parties  to  bring 
actions  against  the  public  officer  alone  of  the  corporation  ;  and  judgment 
being  recovered  against  such  officer,  by  the  thirteenth  section,  execution 
"  may  be  issued  against  any  member  or  members,  for  the  time  being,  of  any 
such  corporation  or  copartnership ;"  giving,  therefore,  a  much  wider  range 
than  in  the  case  of  an  ordinary  partnership,  where  you  can  only  issue  exe- 
cution against  those  parties  who  were  partners  at  the  time  that  the  contract, 
which  is  the  subject-matter  of  the  action,  was  made.  And  when  we  find 
by  the  next  section,  that  the  public  officer  in  whose  name  any  suit  shall  have 
been  prosecuted  or  defended,  and  every  person  against  whom  execution 
upon  any  judgment  obtained  shall  be  issued,  "  shall  always  be  reimbursed, 
and  fully  indemnified,  for  all  loss,  damage,  costs,  and  charges,  rv^nci 
•without,  deduction,  which  any  such  officer  or  person  may  have  in-  •• 
curred  by  reason  of  such  execution,  out  of  the  funds  of  such  copartnership, 
or,  in  failure  thereof,  by  contribution  from  the  other  members  of  such  co- 
partnership, as  in  ordinary  cases  of  such  copartnership ;"  that  provisipn 
shows  that  there  is  an  ample  remedy  for  parties  proceeded  against,  without 
other  persons  being  brought  in  by  a  plea  of  abatement.  The  object  of  the 
act  was  to  enable  a  creditor  to  proceed  against  any  member  of  tfie  copart- 
nership ;  and  he  cannot  be  compelled,  when  he  has  brought  one  party  before 
the  court,  to  proceed  against  the  others.  Consequently,  the  plea  in  abate- 
ment being  taken  away  in  the  original  action,  it  is  virtually  taken  on  the 
sdrefacias, 

BosANQUET,  J.  The  objection  taken  by  this  demurrer  is,  that  the  sdn 
facias  being  against  fifteen  persons,  the  plaintiffs  have  declared  against 
twelve  only.  This  may  be  an  irregularity,  but  it  does  not  necessarily  con- 
stitute a  ground  of  demurrer.  On  the  contrary,  the  presumption  is  that  it 
does  not.  It  is  said,  however,  as  the  defect  appears  on  the  record,  that 
advantage  may  be  taken  of  it  by  demurrer.  But  it  has  been  properly  an- 
swered by  the  lord  chief  justice,  that  the  objection  is  not  disclosed  on  the 
record  ;  for  it  does  not  appear  that  the  three  parties,  who  are  not  declared 
against  were  alive  at  the  time  of  declaring,  and  if  not,  then  the  defendant 
could  not,  by  a  plea  in  abatement,  give  the  plaintiffs  a  better  writ.  I  also 
agree  that  the  statute  of  the  7  G.  4,  c.  46,  never  contemplated  that  parties 
proceeded  against  under  the  act,  should  have  a  plea  in  abatement.  Tht 
object  of  the  statute  was  to  enable  a  plaintiff  who  had  obtained  judgment 
against  the  public  officer,  to  proceed  against  any  one  or  more  of  the  membo* 
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of  the  company  as  he  thought  proper,  but  not  that  the  parties  sued  should 
•mi-i   have  the  power  of  pleading  in  abatement  *the  non-joinder  of  the  rest. 
^   The  fourteenth  section,  which  provides  for  the  reimbursement  of 
those  sued,  seems  to  me  decisive  upon  this  point. 

CojLTMAN,  J.  It  is  clear,  by  die  admission  of  my  brother  ChanneUj 
that  unless  he  could  support  a  plea  in  abatement  to  the  declaration,  he  can- 
not succeed  upon  this  demurrer.  In  a  plea  of  abatement  it  must  be  stated 
that  the  parties  whose  non-joinder  is  complained  of  are  alive  and  within  the 
jurisdiction  of  the  court.  Here,  there  is  nothing  to  show  that  the  three 
persons  were  alive  at  the  time  of  the  return  and  of  the  declaration.  As  to 
the  other  point,  it  is  not  necessary  to  say  much ;  but  it  may  be  observed  that  the 
defendants  here  stand  in  a  different  situation  from  parties  who  have  entered 
into  a  recognisance  of  bail,  or  a  joint  and  several  contract.  There  the 
plaintiff  may  proceed  either  jointly,  against  them  all,  or  against  each,  sepa- 
rately. Should  he  proceed  against  them  jointly,  he  cannot  have  execution 
against  one,  without  bringing  the  others  before  the  court.  But  by  the 
thirteenth  section  of  this  act,  a  plaintiff  may  issue  execution  a^nst  one  or 
more  of  the  company,  which  shows  that  the  le^slature  intended  that  you 
should  not  be  bound  to  treat  the  contract  as  a  joint  contract,  against  all,  or 
a  separate  contract,  against  each. 

Erskine,  J.  The  argument  on  the  part  of  this  defendant  has  proceeded 
entirely  on  the  assumption  that  the  plaintiffs  have  stated  sufficient  on  the 
record  to  support  a  plea  in  abatement.  The  answer  is  twofold — first,  that  it 
does  not  appear  on  the  face  of  the  record  that  the  three  parties  were  alive 
and  within  die  jurisdiction  of  the  court ;  and,  secondly,  that  it  was  not  the 
intention  of  the  legislature  to  allow  of  a  plea  of  abatement  in  any  proceed- 
itrtftcy\  ing  under  the  statute.  An  action  *is  given  ajgainst  the  public  officer 
J  of  the  company,  in  order  to  relieve  a  plaintiff  firom  the  necessity  of 
suing  all  the  members  of  the  copartnership ;  and  although  the  courts  have 
held  it  necessary  to  proceed  by  sdre  facias^  they  never  could  have  meant 
that  thereby  all  the  evils  should  be  introduced  which  it  was  the  intention  of 
the  legislature  to  avoid.  The  object  of  the  act,  in  saying  that  execution 
mi^ht  be  issued  against  any  one  who  had  been  a  member,  was,  to  give  a 
plaintiff  the  power  of  selecting  any  members  against  whom  to  proceed  that 
he  might  think  proper,  leaving  them  to  be  reimbursed  in  the  manner  provided 
by  the  act. 

Judgment  for  the  plaintiffs. 

Plea  by  the  defendants  Thomas  Rickerby,  John  Johnson,  James  Wall- 
worth  the  younger,  Robert  Field,  John  Bennett,  and  Joseph  Bennett,  that 
execution  ought  not  to  be  adjudged  to  the  said  Sarah  Fowler,  John  Gaunt, 
and  Matthew  Gaunt,  according  to  the  force,  form,  and  effect  of  the  said  re- 
covery, because  they  say  that,  at  the  time  of  the  said  recovery^  the  said 
William  Marston  .was  not  one  of  the  public  dBcers  of  the  said  persons 
united  in  copartnership,  in  manner  and  form,  &c.;  concluding  to  the  country. 

The  defendant  Littie  pleaded  a  similar  plea. 

Special  demurrer  to  each  of  these  pleas,  assigning  for  causes : — that  the 
present  action,  being  merely  for  the  purpose  of  enabling  the  parties  sued 
herem  to  show  cause  why  the  said  Sarah  Fowler,  &c.,  should  not  have  exe- 
cution on  the  judgment  obtained  against  the  said  William  Marston  as  such 
public  officer  as  aforesaid,  the  said  Thomas  Rickerby,  8tc.,  are  precluded 
from  pleading  any  matter  in  this  action  which  might  have  been  pleaded  in 
the  action  in  which  the  judgment  was  so  recovered  as  aforesaid ;  and  it  is, 
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^therefore,  inadmissible  for  them  to  say  that  the  said  W.  Majston  rvm 
was  not  one  of  the  public  officers  of  the  said  copartnership  at  the  ^ 
time  of  the  said  recovery,  that  act  being  pleadable  in  the  said  original  action 
against  the  said  Marston  as  such  officer  as  aforesaid  ;  also  that  this  actioD 
being  merely  for  the  purpose  aforesaid,  they  are  precluded  from  pleading 
any  matter  which  would  have  been  admissible  as  a  defence  in  the  action  in 
which  the  said  judgment  was  so  recovered  as  aforesaid,  without  showing, 
and  stating,  in  the  plea  some  good  and  sufficient  reason  why,  and  on  account 
of  which,  the  said  matter  was  not  or  could  not  be  so  pleaded  in  the  said 
original  action  against  the  said  Marston  as  such  public  officer  of  the  said  co- 
partnership, as  aforesaid ;  and,  therefore,  that  it  is  inadmissible  for  them  to 
say  in  their  said  plea,  that  the  said  Marston  was  not  one  of  the  public  offi- 
cers of  the  said  copartnership,  at  the  time  of  the  said  recoveryy  without  stating 
and  showing  in  their  said  plea  some  good  and  sufficient  reason  why,  or  on 
account  of  which,  such  matter  was  not  or  could  not  be  pleaded  in  the  said 
original  action,  &c. ;  also  that  the  plea  tends  to  raise  an  issue  immaterial  to 
the  merits  of  the  present  action,  in  this,  to  wit,  that  the  same  admits,  and 
does  not  deny,  that  the  said  Marston  was  a  public  officer  of  the  said  copart- 
nership at  the  commencement  of  the  said  original  acHon^  and  that  being  so,  it 
is  immaterial  whether  he  continued  to  be  such  public  officer  at  the  time 
of  the  said  recovery.  That  if  it  were  material  that  the  said  Marston  should 
continue  to  be  such  public  officer  at  the  time  of  the  said  recover}',  the  fects 
why,  and  by  reason  of  which,  it  was  so  material,  should  have  been  stated 
and  shown  to  the  court  in  and  by  the  plea ;  tliat  the  plea  traverses  and  at- 
tempts to  put  in  issue  a  fact  not  alleged  in  the  declaration,  to  wit,  whetha 
the  said  Marston  was  a  public  officer  of  the  said  copartner^ip  at  the  time  of 
the  said  recovery^  it  *being  in  no  part  of  the  declaration  alleged  or  r^mA 
averred,  that  the  said  Marston  was  a  public  officer  of  the  said  copart-  ^ 
nership  at  the  time  of  the  said  recovery;  but  the  declaration  merely  reciting 
the  scire  facias  in  this  action,  in  which  that  fact  is  stated  and  alleged ;  that 
the  plea  attempts  to  refer  the  question,  whether  the  said  Marston  was  a  pub- 
lic officer  of  the  said  copartnership,  at  the  time  of  the  said  recovery,  to  the 
decision  of  a  jury,  whereas  such  question  should  not  be  left  to  a  juiy ;  and 
that  the  plea  should  not  have  concluded  to  the  country,  but  to  the  record, 
and  with  a  verification,  &c. 

Joinder  in  demurrer. 

St^henj  Serjt.,  in  support  of  the  demurrer.  The  first  objection  to  this 
plea  is  in  point  of  form,  masmuch  as  it  improperly  concludes  to  the  country. 
The  plea  traverses  a  matter  not  alleged  in  the  declaration,  for  the  statement 
in  the  scire  facias^  that  Marston  is  one  of  the  public  officers  of  the  company, 
is  mere  recital,  on  which  no  issue  can  be  raised  or  taken.  [Tindal,  C.  J. 
You  contend  that  the  proper  plea  would  have  been  ntd  tiel  record,]  Yes, 
No  plea  can  be  pleaded  in  scire  facias  which  might  have  been  pleaded,  as 
this  plea  might,  to  the  original  action.  2  Wms.  Saund.  72  t,  n.  And  this 
rule  is  not  confined  to  cases  where  the  defendant  might  have  availed  him- 
self of  the  defence,  but  applies  to  every  case  in  which  the  defence  might 
have  been  pleaded  by  any  one.  In  Com.  Dig.  Pleader y  (3  L.  13,)  it  is  laid 
down,  that  "  if  there  be  a  scire  facias  against  an  heir,  or  terre-tenants,  after 
judgment  against  the  ancestor,  he  shall  not  plead  any  rnatter  in  avoidance 
of  the  judgment,  though  the  judgment  was  by  m/  rftci^."(a)  The  true 
principle  is,  that  you  cannot  contradict  the  record,  or  show  that  the  original 

(a)  Citing  Sav.  25,  which  is  probably  a  misprint,  as  no  sach  case  is  to  be  found  ia 
Savile. 
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judgment  was  erroneous.  Baylis  y.  Haywardy  4  A.  &  £.  256,  (31  £.  C. 
,»--g-|  L.  R.  66,)  5  N.  &  M.  613,  *is  a  conclusive  author!^  on  this  point. 
•I  There,  to  scire  facias  upon  a  judgment  in  assumpsit  by  the  original 
plaintiff,  the  defendant  pleaded  the  plaintiiT's  bankruptcy,  assignment,  &c., 
and  that  the  causes  of  action  in  the  original  suit  accrued  before  the  plaintifl' 
became  bankrupt.  On  special  demurrer,  for  that  the  plea  did  not  show 
whether  the  judgment  was  recovered  before  or  after  the  bankruptcy ;  it  was 
held  that  the  plea  was  bad,  inasmuch  as  it  did  not  appear  but  that  the  bank- 
ruptcy might  have  been  pleaded  in  bar  of  the  original  action.  Patteson,  J., 
after  referring  to  the  averments  of  the  plea,  there  says,  "  AH  this  may  be 
true,  and  yet  the  bankruptcy  may  have  been  before  the  commencement  of 
the  original  action,  and  of  course  before  the  judgment.  If  it  were  so,  the 
defendant  might  have  pleaded  the  facts  to  the  oridnal  action ;  and  there  is 
no  rule  clearer  than  this,  that  whatever  can  be  so  pleaded,  cannot  be  pleaded 
to  the  scire  facias^  Here,  it  is  obvious  that  the  defendants,  under  this 
plea,  might  show  that  M arston  was  not  a  public  officer  at  the  time  of 
the  judgment  recovered,  or  at  the  time  of  action  brought,  or  that  he  never 
was  a  public  officer  at  all,  the  whole  of  which  defences  might  have  been  set 
up  to  the  original  action.  Whether  these  defendants  might  have  pleaded 
that  Marston  had  ceased  to  be  the  public  officer  of  the  company,  and  whether 
such  a  plea  would  have  been  good,  is  not  the  question. 

Channellj  Serjt.,  in  support  of  the  plea.  It  may  be  admitted,  that  a  de- 
fendant who  was  a  party  to  the  origmal  action  cannot  set  up  any  defence  to 
a  scire  facias j  which  he  might  have  pleaded  \o  such  action.  It  may  also  be 
conceded,  that  a  defendant  sued  on  a  scire  facias  as  an  executor,  heir,  or 
terre-tenant,  is  precluded  from  pleading  any  matter  showing  that  the  party 
♦7761  ^^^"^  ^^  represents  was  not  liable  to  the  judgment  recovered.  *It 
J  would,  however,  lead  to  most  mischievous  consequences  if  defend- 
ants, who  are  sought  to  be  made  responsible  by  reason  oi  judgments  reco- 
vered against  a  public  officer,  are  not  to  be  at  liberty  to  contend  that  the 
party  sued  in  the  original  action  was  not  the  public  officer  of  the  company. 
Supposing  the  original  judgment  to  have  been  obtained  by  collusion,  or  the 
public  officer  to  have  been  discharged,  and  to  have  suffered  judgment  by 
defeiult,  are  not  the  members  of  the  copartnership  to  be  allowed,  in  some 
way  or  another,  an  opportunity  of  denying  that  the  party  was  such  public 
officer  ?  If  this  were  not  so,  every  member  would  be  at  the  mercy  of  a 
plaintiff,  who  chose  to  sue  another  person  and  call  him  a  public  officer. 
[TiNDAL,  C.  J.  The  fourth  section  of  the  act  requires  the  names  of  the  pub- 
lic officers  to  be  registered,  so  that  the  public  may  know  who  are  the  proper 
parties  to  sue.  If  this  had  been  a  collusive  judgment,  should  you  not  have 
applied  to  the  court  ?  If  the  members  of  a  company  mean  to  attack  a 
judgment  recovered  against  a  public  officer  whom  they  themselves  have 
sanctioned,  this  is  not  &e  proper  course  to  take.]  In  order  to  make  the  de- 
fendants liable,  the  judgment  must  be  recovered  against  a  party  who  was 
the  public  officer  at  the  time.  Harwood  v.  iow,  7'M.  &  W.  203.  If  the 
members  are  only  liable  on  a  judgment  recovered  against  the  public  officer 
for  the  time  being,  they  surely  have  a  right,  by  plea,  to  deny  that  the  party 
was  the  public  officer  at  the  time  when  the  judgment  was  obtained.  Here, 
the  plea  denies  that  Marston  was  the  public  officer  at  the  time  of  the  reco- 
very of  the  judgment ;  and  that  is  an  issue  properly  taken  on  the  declara- 
tion, which  virtually  contains  an  allegation  diat  Marston  was  the  public 
officer  at  the  time  of  the  judgment  obtained.     If  that  be  so,  then  the  plea 
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properly  concludes  to  the  country,  ^instead  of  with  a  verification.  r»«-^ 
The  Edinburgh,  Leith,  and  JVew  Hiwen  Railway  Company  v.  tSlMe^  *■ 
wkUcy  6  M.  &  W.  707,  8  Dowl.  P.  C.  802,  is  a  direct  authority  upon  this 
point.  [TiNEAL,  C.  J.  If  there  had  heen  any  real  ground  for  such  a 
charge,  it  would  not  hare  been  difficult  to  frame  a  plea  alleging  that  the 
judgment  had  been  obtained  by  fraud  and  collusion  between  the  plaintiffs 
and  Marston.  That  would  have  been  an  answer  to  the  declaration,  for  fraud 
vitiates  every  thing ;  and  to  such  a  plea  the  plaintiffs  might  have  replied ; 
as  it  is,  you  call  on  the  court  to  assume  a  case  of  fraud,  which  the  other  side 
have  no  opportunity  of  answering.] 

^Stephen,  Serjt.,  in  reply.  It  may  be  conceded,  that  matter  necessarily 
implied  may  be  traversecl  as  well  as  what  is  expressly  alleged,  and  that  the 
plea  must  conclude  to  the  country.  But  here  there  is  no  allegation  in  the 
declaration,  either  express  or  implied,  of  Marston  being  the  public  officer  at 
the  time  of  judgment  recovered.  The  declaration  merely  recites  the  judg- 
ment, and  opens  no  (juestion  of  fact  whate^r.  The  plaintiffs  rely  on  tfc 
record,  and  the  point  is,  whether  the  defendants  may  plead  to  that  fact,  and 
conclude  to  the  country.  But  the  plea  is  defective  m  substance.  It  admits 
the  defendants  to  be  members  of  the  company,  and  that  Marston  was  the 
public  officer  when  the  action  was  conmienced ;  for  the  allegation  in  the 
plea  is  confined  to  the  time  of  judgment  recovered.  The  argument  on  the 
other  side  merely  amounts  to  this,  that  a  case  may  occur  in  which  it  would 
be  a  hardship,  if  a  defendant  was  not  at  Uberty  to  plead  that  the  party  was 
not  the  public  officer.  But  this  is  not  a  case  of  that  sort,  and  if  it  had  been, 
relief  might,  as  has  been  suggested,  have  been  obtained  by  an  application  to 
the  court.  ITie  *plea,  at  all  events,  should  have  averred  that  Marston  r^rj^o 
never  was  the  public  officer  of  the  company.  ^ 

TiNDAL,  C.  J.  The  question  is  not  whether  or  not  a  good  plea  might  not 
have  been  framed,  denying  the  official  character  of  the  public  officer  of  the 
company ;  for,  at  all  events,  this  plea  is  bad.  The  declaration  commraces 
by  setting  out  a  judchient  recovered  against  Marston,  one  of  the  public 
officers  for  the  time  being  of  the  copartnership,  without  alleging  distinctly 
the  fact  that  he  was  one  of  the  public  officers  at  the  time  of  recovering 
the  judgment.  The  plea  is,  that  at  the  time  of  the  said  recovery,  Mars- 
ton was  not  one  of  Uie  public  officers  of  the  said  copartnership,  in  man- 
ner and  form  as  the  plaintiffs  had  alleged,  concluding  to  the  country.  It 
therefore  contains  a  direct  denial  of  that  which  is^neither  expressly  stated  in 
the  declaration,  nor  necessarily  to  be  implied.  But  there  is  a  distinct  alle- 
gation in  the  declaration,  that  Marston  was  the  duly  appointed  and  register- 
ed public  officer,  and  was  sued  for  and  on  behalf  of  the  company ;  and  that 
is  not  denied.  The  plea  consequently  admits  that  Marston  was  duly  ap- 
pointed one  of  the  public  officers,  and  was  sued  in  that  capacity.  That 
being  so,  unless  the  defendants  show,  by  some  distinct  allegation,  that  the 
original  character  of  Marston  has  determined,  we  must  assume  that  it  con- 
tinues. If  it  be  intended  by  the  plea  to  allege  that  Marston  has  ceased  to  be 
one  of  the  public  officers,  that  is  new  matter,  and  the  plea  should  have  con- 
cluded with  a  verification.  I  am  therefore  of  opinion  diat  this  plea  is  bad  for 
concluding  to  the  country,  and  that  our  judgment  must  be  for  the  plaintifis. 

BosANQUET,  J.  I  also  am  of  opinion  that  this  plea  is  bad,  as  it  sets  op 
new  matter,  and  concludes  to  the  country,  instead  of  concluding  with  a  veri- 
fication. 

*CoLTMAN,  J.  I  also  think  that  this  plea  is  insufficient.  It  is  a  r^^ 
very  diflerent  plea  fit>m  one  alleging  that  Marston  never  was  a  pub-  ^ 
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lie  officer,  although  I  am  not  prepared  to  say  what  the  effect  of  such  a  plea 
would  be.  Here,  the  plea  merely  alleges  that  at  the  time  of  judgment  re- 
covered Marston  was  not  a  public  officer  of  the  copartnership ;  which,  by 
implication,  admits  that  he  was  a  public  officer  at  some  previous  time ;  and 
it  seems  to  me  that  the  defendants  have  not  stated  sufficient  to  relieve  them 
from  being  responsible  for  Marston's  acts. 

Erskine,  J.  It  bein^  admitted  on  the  plea,  that  Marston  was  duly  ap- 
pointed one  of  the  pubhc  officers  of  the  company,  if  the  defendants  meant 
to  rely  on  the  fact  that  he  had  ceased  to  be  such  officer,  they  should  have 
averred  it  distinctly,  and  have  concluded  with  a  verification,  and  not  to  the 
country,  (a) 

Judgment  for  the  plaintiffs,  (b) 

(o)  The  new  maUer  whereby  Marston  had  ceased  to  be  a  public  officer,  would  hav« 
been  some  positive  act  of  renunciation  or  dismissal;  and  would  therefore,  as  being  a 
new  affirmative  allegation,  have  required  a  verification  as  well  as  a  conclusion,  express 
or  implied,  to  the  court  See  Bodenkam  v.  Hill,  7  M.  &:  W.  274,  8  Dowl.  P.  C.  862,  ante, 
vol.  i.  754. 

(6)  As  to  the  alteration  of  the  practice  by  original  upon  the  refusal  of  the  courts,  by 
rule  of  1654,  to  grant  oyer  of  the  original  writ,  and  thereby  to  enable  the  defendant  to  take 
advantage  of  a  variance  between  the  writ  and  the  declaration,  by  plea  in  abatement,  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error;  see  1  Wms.  8aand.318,n.,  5  N.  ^ 
M.  194. 


•780]  •ELIZABETH  LEY,  Widow,  and  EDWIN  LEY  v.  ELEANOR 
SUSAN  LEY  and  JOHN  MORGAN  LEY. 

A  testator  devised  his  freehold,  duchy  or  copyhold,  and  leasehold  estates  to  his  widow 
and  his  youngest  son,  upon  trust  to  permit  his  widow  to  receive  the  rents  and  profits 
for  life,  should  she  remain  unmarried,  and  from  and  after  the  decease  or  future  mar- 
riage of  his  widow,  then  as  to  all  his  freehold  and  duchy  or  copyhold  and  leasehold 
estates,  to  the  use  of  his  three  sons,  to  be  equally  divided  between  them  as  tenants  in 
common  forever;  and  he  declared  his  further  will  to  be,  that  if  at  any  time  within 
three  years  next  after  the  decease  or  future  marriage  of  his  widow,  his  eldest  son 
Hugh  should  be  desirous  to  have  the  whole  of  the  estates  before  devised  unto  and 
among  him  and  his  brothers,  upon  his  paying  1000/.  to  each  of  them  within  that  period 
for  such  their  shares  and  interest  therein,  the  same  should  become  the  sole  and  excla- 
sive  properly  of  such  eldest  son.  And  after  giving  certain  legacies  to  the  testator's 
daughters,  which,  with  debts,  were  charged  upon  his  freehold  property  in  the  event 
of  the  personalty  being  insufficient,  the  will  proceeded : — '*  I  further  direct  that  should 
my  eldest  son  die  without  issue,  then  I  give  and  devise  unto  my  second  son,  John  Mor- 
gan, all  those  my  freehold  and  duchy  or  copyhold  estates  aforesaid;  and  in  case  he 
should  have  no  issue,  then  to  my  youngest  son,  Edwin,  and  his  issue,  his  heirs  and  as- 
signs forever." 

The  eldest  son  died  intestate  and  without  issue,  leaving  his  mother,  still  unmarried,  and 
his  two  brothers,  him  surviving,  and  without  having  exercised  the  option  of  purchase 
given  him  by  the  will. 

Held,  that  the  eldest  son  died  seised  of  the  remainder  in  fee  of  one  third  part  of  the  free- 
hold and  duchy  or  copyhold  lands  devised  by  the  testator's  will,  expectant  on  the 
death  or  second  marriage  of  bis  mother;  and  that  he  died  possessed  of  the  absolute 
estate  in  remainder  in  one  third  part  of  the  leasehold  estates  devised  by  the  said  will, 
expectant  on  the  death  or  second  marriage  of  his  mother. 

Doctor  Hugh  Ley,  of  Penzance,  in  the  county  of  Cornwall,  was,  at  the 
date  of  his  will  hereinafter  mentioned,  and  at  his  death,  entitled  in  fee  to ' 
divers  shares  in  several  tin  and  copper  mines,  situate  in  the  parish  of  St. 
Agnes,  in  the  said  county.  He  was  also,  at  the  time  aforesaid,  seised  in 
fee-simple  of  one  full  undivided  third  part  of  certain  freehold  lands  and  here- 
ditaments, situate  in  the  several  parishes  of  St.  Agnes  aforesaid,  and  Perran- 
zabuloe,  in  the  borough  of  Penryn,  in  the  said  county,  subject  only  to  cf  *• 

40 


854  Ley  t;.  Ley.  E.  T.  184L  [780 

tain  chief  rents  in  respect  to  the  same.  He  had  also,  at  the  tune^aforesaid, 
*an  estate  in  fee-simple  in  the  entirety  of  certain  duchy  or  copyhold  r^r., 
lands  and  hereditaments  according  to  the  custom  of  the  manor  of  *■ 
M oresky  of  which  the  same  were  holden,  situate  in  the  parish  of  St.  Erme, 
in  the  said  county.  Lastly,  he  was  possessed  at  the  time  of  his  death  of  a 
share  in  certain  leasehold  houses  and  premises  for  years  determinable  cm 
lives,  situate  in  the  borough  of  Truro,  in  the  said  county,  and  in  the  paiish 
of  Ludgvan,  in  the  said  county  of  Cornwall. 

By  his  last  will  and  testament  in  writing,  bearing  date  the  1st  of  July, 
18'25,  and  properly  executed  and  attested  to  pass  real  estates,  afier  directing 
the  expenses  of  his  funeral  and  just  debts  to  be  paid  by  his  executors  out 
of  his  personal  estate,  the  said  Dr.  Hugh  Ley  gave  and  devised  unto  his 
w^ife  Elizabeth  Ley,  and  their  youngest  son  Edwin  Ley,  and  to  the  survivor 
of  them,  all  those  his  several  freehold,  and  duchy  or  copyhold,  and  lease- 
hold estates,  lands,  and  tenements  in  the  said  county  of  Cornwall,  and  all 
other  his  real  and  personal  estate  and  effects  of  every  kind  and  wheresoever 
situate,  as  well  in  possession  as  otherwise,  that  might  belong  to  him  at  his 
decease,  except  only  such  thereof  as  he  might  thereafter  dispose  of  in  a 
different  manner :  To  hold  the  same,  with  the  appur^ienances,  unto  the  said 
Elizabeth  Ley  and  Edwin  Ley,  and  the  survivor  of  them,  and  the  heirs, 
executors,  and  administrators  of  such  sumvor,  according  to  the  respective 
natures  of  the  several  premises ;  upon  trust,  in  the  first  place  to  permit  and 
suffer  his  said  wife  Elizabeth  Ley  to  have,  receive,  and  take  the  yearly  and 
other  income,  interests,  rents,  proceeds,  and  profits  thereof  during  her  natu- 
ral life,  in  case  she  should  so  long  remain  his  widow  and  unmarried  to  any 
other  husband,  to  and  for  the  maintenance  and  support  of  herself  and  theii 
(the  said  testator's  and  the  said  Elizabeth  Ley's)  several  daughters,  for  the 
time  being,  unmarried  ;  and  from  and  after  the  decease,  or  future  marriage, 
*which  should  first  happen,  of  his  said  wife,  then  (subject  to  the  re-   r*#70Q 
servations  and  charges  thereinafter  contained,)  as  to  all  his  freehold,   *- 
and  duchy  or  copyhold,  and  leasehold  estates  for  and  for  the  only  use  and 
benefit  of  his  the  said  testator's  three  sons,  Hugh  Ley,  John  Morgan  Ley, 
and  Edwin  Ley,  to  be  equally  divided  between  them,  as  tenants  in  common, 
and  to  their  respective  heirs,  executors,  and  administrators,  according  to  the 
natures  of  the  same  premises,  forever,  or  during  all  other  his  estate  and 
interest  therein  respectively ;  but  nevertheless  the  said  testator  directed,  that 
in  case  of  the  future  marriage  of  his  wife,  and  she  should  again  become  a 
widow,  the  yearly  and  other  rents  and  profits  of  his  said  duchy  or  copyhold 
estate  of  Trevorgan  Vean,  or  by  whatsoever  name  the  same  might  be  called, 
and  situated  in  the  parish  of  St.  Ermine  aforesaid,  and  parcel  of  the  manor 
of  Moresk,  in  the  county  of  Cornwall  aforesaid,  should  and  might,  from 
thenceforth  during  the  remainder  of  her  life,  belong  and  be  paid  to  her  own 
use  and  benefit :  and  his  further  will  was,  that  if  at  any  time  within  the 
space  of  three  years  next  after  the  decease  or  future  marriage  of  his  said  wife, 
which  should  first  happen,  his  said  eldest  son  Hugh  Ley  should  be  minded 
or  be  desirous  to  have  the  whole  of  the  several  estates  before  given  and  de- 
vised unto  and  among  him  and  his  said  brothers,  then  the  said  testator 
directed  that,  upon  his  paying  the  sum  of  1000/.  sterling  (clear  of  all  deduo 
tions)  unto  each  of  his  said  brothers,  John  Morean  Ley  and  Edwin  Ley, 
within  that  period,  for  such  their  shares  and  interest  therein,  the  same 
estates,  shares,  and  interests  should  thereupon  be  and  become  the  sole  exclu- 
sive property  of  his  said  son  Hugh  Ley,  according  to  the  respective  natures 
hereof,  forever,  but  subject  and  chargeable  in  oSier  respects  as  aforesaid ; 
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and  the  said  testator,  ailer  giving  five  legacies  of  1500/.  to  each  of  his 
*78^1  ^^ug^^^^9  ^o  ^^  P^^  ^^^  ^^^  decease  or  future  marriage  of  his  said 
-I  *wife,  which  should  first  happen,  further  directed  that  in  case  his 
personal  estate  should  prove  insufficient  for  the  payment  of  his  debts  and 
the  aforesaid  five  legacies  of  1500/.,  when  the  same  should  respectively 
become  payable,  then  hid  will  was,  that  his  freehold  property  should  be 
chai]geable  therewith,  and  subject  to  the  deficiency  either  by  sale  or  mortgage, 
as  his  trustees  should  deem  fit ;  and  in  the  mean  time,  that  is  to  say,  from  the 
time  or  times  at  which  such  le^cies  should  respectively  become  payable 
as  aforesaid,  and  be  actually  paid,  that  interest  at  the  rate  of  4/.  for  every 
100/.  by  the  year  should  from  time  to  time  be  paid  for  such  deficiency ;  and 
the  said  testator  directed  that  50/.  out  of  every  100/.  which  should  be  re- 
ceived as  dues  for  his  mines  should,  firom  time  to  time  as  the  same  should 
be  received,  be  laid  out  or  invested  at  interest  on  the  same  securities  as  the 
other  property  for  the  use  and  benefit  of  his  said  wife  and  children :  and  he 
further  directed  that  out  of  all  dividends  or  profits  arising  from  any  adven- 
ture or  adventures  in  mining  which  he  might  be  concerned  in  at  his  de- 
cease, a  like  sum  of  50/.  out  of  every  100/.  so  received  should  be  appropriated 
and  laid  out  on  the  same  securities,  and  for  the  same  purposes  and  intents 
as  the  other  property ;  and  directed  that  in  case  it  should  be  thought  best 
for  the  interest  of  his  family  that  the  same  should  be  sold,  the  money  arising 
therefrom  should  be  laid  out  on  the  same  securities  and  added  to  his  perso- 
nal estate,  and  should  be  applied  to  the  payment  of  the  aforesaid  legacies  at 
the  decease  or  future  marria^  of  his  wife,  and  if  any  surplus  should  remain 
after  the  aforesaid  five  legacies  of  1500/.  to  each  of  his  five  daughters  were 
paid,  then  the  said  testator  further  directed  that  such  overplus  should  be 
applied  to  the  increasing  such  legacies  to  2000/.  each ;  and  if  after  this  there 
should  be  a  further  overplus,  which  fix)m  the  then  state  of  his  mines  and 
•7841  ^v^^^^^s  w^  possible,  then  his  •will  was  that  such  overplus 
^  should  be  applied  to  the  increasing  of  the  legacies  to  his  two  sons, 
John  Morgan  and  Edwin,  to  1500/.  each ;  and  that  what  might  afterwards 
remain,  the  said  testator  directed  might  be  divided  among  his  three  sons, 
Hu^,  John  Mor^n,  and  Edwin  Ley,  share  and  share  alike,  and  the  said 
will  then  proceeded  as  follows : — "  I  further  direct  that  should  my  eldest 
son  die  without  issue,  (bom  in  wedlock,)  then  I  give  and  devise  unto  my 
second  son,  John  Morgan  Ley,  all  those  my  fi:«ehoIa  and  duchy  or  copyhold 
estates  aforesaid,  and  m  case  he  should  have  no  issue,  (bom  in  wedlock,) 
then  to  my  youngest  son  Edwin  Ley  and  his  issue,  (bom  in  wedlock,)  his 
heirs  and  assigns  forever.  Lastly,  I  leave  my  eldest  son  Hugh  Ley  residu- 
ary legatee  of  whatever  property  I  may  have  omitted  to  bequeath,  after  the 
decease  of  my  wife."  And  the  said  testator  gave  and  bequeathed  unto  his 
said  wife  Elizabeth  Ley,  for  her  own  use  and  benefit,  all  the  rest,  residue, 
and  remainder  of  his  personal  estate  and  effects,  and  appointed  her  sole 
executrix  of  his  said  will. 

The  testator  died  on  the  3d  of  August,  1826,  without  having  altered  or 
revoked  his  said  will,  leaving  his  three  sons,  the  said  Hugh  Ley,  John  Mor- 
gan Ley,  and  Edwin  Ley,  and  also  his  said  wife  Elizabeth  Ley,  him  sur- 
viving: and  his  personal  estate  was  sufficient  to  discharge  all  the  charges 
and  legacies,  to  which,  if  the  said  testator's  personal  estate  had  been  insuffi- 
cient, his  real  estate  was  made  subject ;  and  all  the  said  legacies  and  charges 
were  in  fact  paid  and  satisfied  in  the  lifetime  of  the  testator's  eldest  son 
Hu^h  Ley. 

The  testator's  eldest  son,  Hugh  Ley,  died  on  the  24th  of  January,  1837 
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intestate,  and  without  having  ever  had  any  issue,  leaving  his  brothers  Job 
Morgan  Ley,  and  Edwin  Ley,  and  also  his  mother  EU^beth  Ley,  (who  is 
still  a  widow,)  him  surviving. 

On  or  about  the  11th  of  March,  1837,  the  said  ^Elizabeth  Ley,  r^r^^ 
widow,  and  Edwin  Ley,  as  bond  creditors  of  the  said  Hugh  Ley,  the  ^ 
intestate,  on  behalf  of  themselves  and  all  the  other  creditors  of  the  said  Hugh 
Ley,  filed  their  bill  of  complaint  in  the  High  Court  of  Chancery  against 
Eleanor  Ley,  (the  widow  and  administratrix  of  the  said  Hugh  Ley,)  and 
the  said  John  Morgan  Ley,  praying  that  an  account  might  be  taken  by  and 
under  the  decree  and  direction  of  the  said  court,  of  what  was  due  and  owing 
to  the  said  complainants  in  respect  of  their  said  debts,  and  the  interest  upon 
the  same,  and  of  the  several  debts  due  to  the  other  creditors  of  the  said  in- 
testate ;  and  that  his  personal  estate  and  effects,  and  (in  case  of  a  deficiency 
thereof)  his  reversionary  interest  in  remainder  expectant  upon  the  decease 
or  second  marriage  of  die  said  complainant  Elizabeth  Ley,  in  the  said  real 
and  duchy  or  copyhold  estates  of  the  testator.  Dr.  Hugh  Ley,  might  be  ap- 
plied in  payment  of  his  said  debts,  in  a  due  course  of  administration. 

The  cause  having  come  on  to  be  heard  upon  further  directions,  and  upon 
exceptions  to  the  master's  report  before  the  Vice-Chancellor,  on  the  28th  of 
February,  1840,  his  honour  ordered  that  a  case  should  be  stated  for  Ae 
opinion  of  this  court ;  and  that  the  questions  should  be, — 

First, — whether  (in  the  events  that  had  happened)  the  said  intestate, 
Hugh  Ley,  under  and  by  virtue  of  the  said  will  of  the  said  testator.  Dr.  Ley, 
died  seised  of  any  freehold^  and  duchy  or  copyhold  estates^  or  of  any,  and 
what,  estate  or  interest  therein. 

Secondly, — whether  (in  the  events  that  had  happened)  the  said  intestate 
Hugh  Ley,  under  and  by  virtue  of  the  said  testator  Dr.  Ley,  died  possessed 
of  any  kasehold  estates,  or  of  any  and  what  estate  or  interest  therein. 

*  Stephen^  Seijt.,  {Collins  was  with  him,)  (a)  for  the  plaintifls.  r#,ygg 
Under  the  will  of  his  father  Dr.  Ley,  Hugh  Ley  clearly  took  and  *- 
died  seised  of,  a  remainder  in  fee,  m  one-third  part  of  the  freehold  and 
duchy  or  copyhold  lands,  expectant  upon  the  death  or  second  marriage  of 
his  mother,  as  tenant  in  common  with  his  two  brothers,  subject  only,  as  t» 
the  duchy  or  copyhold  estate  of  Trevorgan  Vean,  to  the  contingent  life- 
estate  of  his  mother,  in  the  event  of  her  marrying  and  becoming  again  a 
widow.  In  like  manner  the  intestate  took,  and  died  possessed  of,  an  abso- 
lute estate  in  remainder  in  one-third  part  of  the  leaseholds,  subject  to  his 
mother's  life  estate  therein  during  her  widowhood.  The  intestate,  as  tbe 
eldest  son,  has  the  privilege  given  to  him  of  purchasing  the  whole  of  tbe 
estates,  and,  in  the  event  of  his  doing  so,  (but  in  that  event  only,)  the  testator, 
by  the  ultimate  devise  in  the  will,  gives  his  two  younger  sons  a  chance  of 
succeeding  to  the  freehold  and  duchy  or  copyhold  lands.  Browne  v.  Jerves,  Go. 
Jac.  290,  (6)  was  very  similar  to  the  present  case.  "  William  Browne  being 
seised  in  fee  of  lands  in  Reculver,  Edington,  and  Ham,  holding  in  socage, 
having  issue  a  son  John  Browne  and  two  daughters,  and  having  a  brother 

(a)  The  case  was  first  arp^ued  in  Michaelmas  term,  1840,  when,  in  order  to  avoid  the 
difficulty  the  court  might  have  in  certifying  should  they  be  of  opinion  that  the  irnstees 
under  the  will  took  the  legal  estate,  the  case  was  adjourned  to  give  the  parties  an  oppo^ 
tunity  of  restating  the  questions.  It  was  ultimately  agreed  that,  for  all  the  purposes  of 
the  argument,  the  case  should  stand  as  stated,  but  that  in  the  event  of  the  court  being  of 
opmioD  that  Dr.  Hugh  Ley,  the  intestate,  died  seised  of  an  estate  or  interest,  they  should 
he  at  liberty  m  the  certificate  to  as«iime  a  conv^ance  by  which  the  legal  had  becooM 
united  with  the  equitable  estate 

C/0  And  see  IVoUop  v.  Darby,  Yelv.  209,  which  appears  to  be  a  subsequent  cascnpoa 
the  .^ame  will. 
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Roger  Browne,  who  had  issue  three  sons,  viz.  Henry,  Matthew,  and  Wil- 
liam, devised  all  his  lands  to  John  his  son,  and  his  heirs ;  and  if  he  die  withr 
*7871  ^  issue,  he  ^devised  his  lands  in  Reculver,  to  Matthew  his  nephew, 
■'  in  fee ;  "  Item,  I  devise  my  lands  in  Ham,  to  Henry,  my  nephew,  in 
fee."  And  the  question  was,  whether  that  were  a  good  devise  to  Henry 
Browne  by  way  (rf  remainder  after  the  death  of  John  without  issue,  or  an 
immediate  devise  to  Henry,  and  a  countermand  of  the  devise  to  John  as  to 
those  lands ;  for  John  devised  those  lands,  and  died  without  issue ;  and 
between  the  devisee  and  Henry  was  the  question.  And  it  was  resolved, 
that  it  was  a  limitation  by  way  of  remainder  to  Henry,  and  no  countermand ; 
for  the  words  "Item,  I  devise,  &c.,"  shall  be  construed  that  if  John  die 
without  issue,  then  the  land  should  remain  as  the  devise  was  made  to 
Matthew ;  and  the  first  limitation  to  John  is,  as  to  him  and  his  heirs  of  his 
body,  and  no  fee ;  and  so  all  the  clauses  of  the  will  stand  together."  Here, 
the  ultimate  devise  of  the  entirety  of  the  freeholc^  and  duchy  or  copyhold 
land,  is  connected  with,  and  is  not  opposed  to,  the  former  devise :  and  it  is 
the  duty  of  the  court  to  reconcile  them,  if  possible.  [Coltman,  J.  You 
would  read  the  ultimate  devise  as  if  it  had  contained  the  words  "  in  case 
my  eldest  son  shall  make  his  election  to  purchase  my  whole  estates.  "J  That 
is  one  way  of  putting  the  point.  Many  cases  may  be  cited  in  which  the 
courts  have  introduced  words  into  a  will  in  order  to  effectuate  the  testator's 
intention.  Although  words  cannot  be  introduced  to  disturb  a  precedent 
meaning  which  is  clearly  expressed,  you  may  do  so  in  order  to  clear  up  that 
which  is  obscure.  [Tindal,  C.  J.  If  the  ultimate  devise  cannot  apply  un- 
less the  eldest  son  made  his  election,  there  is  no  occasion  to  introduce  any 
words  into  it.]  The  argument  on  the  other  side  will  probably  be,  that  the 
clauses  in  question  are  irreconcilable,  and  that  this  is  a  case  of  repugnancy. 
There  are,  however,  many  authorities  establishing  the  proposition,  that  where 
•7881  ^^^^  ^^  ^  ^'®^^  general  intention  *apparent  on  the  face" of  the  will, 
■*  and  in  a  subsequent  part  of  the  will  words  occur  not  reconcilable 
with  that  which  has  gone  before,  the  courts  will  reject  such  words  in  order 
to  carry  into  effect  the  manifest  intention  of  the  testator.  Green  v.  Armste^d^ 
Hob.  65 ;  The  Countess  of  Bridgewater  v.  The  Duke  o/BoUan,  6  Mod.  106, 
112;  Adams  v.  Ckrke,  9  Mod.  154;  HoUfast  dem.  Hitchcock  v.  Pardoe^ 
2  W.  Bla.  975 ;  Constantine  v.  ConsiarUine,  6  Ves.  100 ;  and  Doe  dem, 
Spencer  v.  Pedley,  Tyrwh.  &  G.  882,  1  M.  &  W.  662. 

With  respect  to  the  question,  whether  Hugh  Ley  took  a  legal  or  an 
equitable  estate,  the  devise  is  to  the  widow  of  the  testator  and  the  youngest 
son,  upon  trust  to  permit  the  former  to  receive  the  rents  during  her  life,  in 
case  she  should  remain  unmarried,  and  afler  her  decease  or  second  marriage, 
for  the  use  and  benefit  of  his  three  sons  as  tenants  in  common.  This  is 
clearly  a  limitation  of  a  legal  estate  to  the  widow  during  her  widowhood, 
with  remainder  to  the  sons  in  fee.  The  general  rule  is,  that  where  there  is 
something  to  be  done  by  the  trustees,  they  take  the  legal  estate ;  Jejfrestm  v. 
Morion,  2  Wms.  Saund.  lie.  Here,  assuming,  that  the  legal  estate  would 
not  vest  in  the  trustees  independently  of  the  contingent  charge  of  the  testator's 
debts  and  legacies,  that  circumstance  will  make  no  difference ;  first,  because 
it  is  stated,  as  a  fact  in  the  case,  that  the  personal  estate  was  sufficient  to 
discharge  such  debts  and  legacies ;  and,  secondly,  because  where,  but  for 
such  an  authority  in  the  trustees,  the  legal  estate  would  clearly  pass  to  the 
devisees,  the  court  will  construe  the  words  of  the  clause,  not  as  words  of 
Imiitation,  clothing  the  trustees  with  the  legal  estate,  but  simply  as  giving 
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them  a  power.  See  Hawker  y.  Hawker,  3  B.  &  Aid.  537,  (6  E.  C.  L.  R. 
368.)  [TiNDAL,  C.  J.  *The  question  whether  Hugh  Ley  took  a  r^gg 
legal  or  an  equitable  estate,  does  not  go  to  the  merits  of  the  case.]       ■- 

Cfuznnelly  Sent,  ( Cote  was  with  him,)  for  the  defendant  John  Morjsan  Ley. 
It  is  understood  that  the  point  for  consideration  is,  what  beneficial  interest 
Hugh  Ley  took  under  the  will,  without  determining  whether  such  interest  was 
a  legal  or  an  equitable  estate.    It  is  submitted,  that  Hugh  Ley  did  not  die  seised 
of  any  estate  in  the  testator's  freehold  and  duchy  or  copyhold  lands,  or  in 
the  leasehold ;  and  that  if  he  did  die  seised  of  one-third  thereof,  it  was  sub- 
ject to  be  divested,  as  to  the  freehold  and  duchy  or  copyhold  lands,  by  the 
exercise,  by  John  Morgan  Ley  the  second  son,  of  the  option  giTen  to  Hugh 
Ley,  of  buying  the  whole  of  the  estates,  on  payment  of  10002.  to  the  repre- 
sentatives of  the  latter.     There  is  nothing  in  die  will  to  show  that  the  testator 
contemplated  the  death  of  his  eldest  son  in  his  widow's  lifetime.     The  first 
devise  of  the  testator's  property,  if  the  will  had  stopped  there,  would  have 
been  free  from  doubt.     The  ultimate  devise,  if  read  by  itself,  is  equally  un- 
ambiguous ;  and  the  effect  of  such  ultimate  clause  is,  to  give  an  estate-tail 
to  the  seQond  son,  in  the  event  of  the  eldest  son  dying  without   issue. 
[CoLTMAN,  J.    Do  you  say  that  the  last  devise  cuts  down  the  eldest  son's 
estate  to  an  estate  tail?]     The  testator,  in  case  of  the  event  happemng, 
which  has  happened,  has  revoked  the  first  devise.     [Erskine,  J.    That 
would  deprive  the  youngest  son  of  all  interest  in  the  estate.]     The  rule  is 
apprehended  to  be,  that  although  the  exposition  of  a  will  must  be  gathered 
from  every  part  of  it,  yet,  where  there  is  no  connection  between  difilerent 
clauses  or  common  interest,  those  clauses,  if  perfectly  unambiguous,  must  be 
taken  separately.     It  has  been  argued,  that  there  is  an  implied,  though 
necessary,  connection  between  the  clause  giving  the  eldest  son  the  option  to 
•purchase,  ^d  the  ultimate  devise,  and  that  the  diflSculty,  which    r^^Q^ 
would  otherwise  arise  on  the  latter,  is  removed  by  taking  the  two   •• 
clauses  together.     Assuming  that  to  be  so,  the  ultimate  devise  will  at  all 
events  operate  so  as  to  pass  to  the  second  son  the  third  part,  which  would 
otherwise  have  vested  in  the  representatives  of  the  eldest  son.     Whether 
Hugh  Ley  was  content  with  his  original  one-third,  or  exercised  his  option  to 
purchase  the  whole,  it  is  clear  that  he  must  have  had  a  fee  in  the  one-third 
or  in  the  whole ;  which  shows  the  impossibility  of  reconciling  the  first  and 
last  devises.     [Tindal,  C.  J.    The  difficulty  in  the  way  of  my  brother  Sfe- 
phenh  construction,  is,  that  it  is  singular,  if  Hugh  Ley  lays  out  52000/.,  the 
testator  should  go  on  and  still  treat  the  estate  as  his  own.]     The  intoition 
of  the  testator  evidently  was,  not  only  to  provide  for  each  of  the  sons,  but  to 
keep  the  estates,  entire  in  one  of  them ;  and  such  intention  will  be  best 
effectuated  by  holding  that,  under  the  ultimate  devise,  the  share  of  the  eldest 
son  passed  to  the  second  son,  or  that  the  latter  might  take  the  whole,  he  ex- 
ercising the  same  option  as  was  given  to  the  eldest.     [Tindal,  C.  J.   The 
will  does  not  give  the  right  of  option  to  the  second  son.]     If  the  court  can 
gather  that  such  was  the  intent,  no  violence  will  be  done  to  the  constructicm 
of  the  will,  in  holding  the  option  to  extend  to  the  second  son.     It  is  imposa- 
ble  to  put  any  construction  on  the  will,  which  will  give  effect  to  every  part 
of  it. 

Stephen,  Seijt.,  shortly  replied. 

Manning,  Seijt.,  appeared  for  Hugh  Ley's  widow;  but  the  court  declined 
hearing  any  separate  argument  in  respect  of  her  interest. 

The  court  afterwards  sent  the  following  certificate  to  the  Vice-C3iaiH 
cellor: — 


791]  2  Manning  &  Granger.  859 

•7911  *"  '^^  ^^^  ^^  ^^^  argued  before  us  by  counsel,  and  we  have 
-I  considered  the  same ;  and — assuming  that  the  interest  which  passed 
to  the  intestate,  Hugh  Ley,  in  the  several  freehold,  and  duchy  or  copyhold, 
and  leasehold,  estates  referred  to,  was  a  legal,  and  not  merely  an  equitable, 
interest — 

"  We  are  of  opinion,  that  in  the  events  that  had  happened,  the  said  intes- 
tate Hugh  Ley,  under  and  by  virtue  pf  the  said  will  of  the  testator.  Dr.  Ley, 
died  seised  of  the  remainder  in  fee  of  one-third  part  of  the  freehold  and 
duchy  or  copyhold  land,  devised  by  the  said  will,  expectant  on  the  death,  or 
second  marriage,  of  Elizabeth  Ley,  the  widow  of  the  said  testator,  subject,  as 
to  the  duchy  or  copyhold  (a)  estate  of  Trevorgan  Vean,  to  the  contingent  in- 
terest of  the  said  Elizabeth  Ley  therein,  in  case  of  her  future  marriage,  and 
of  her  again  becoming  a  widow. 

"  And  that,  in  the  events  that  had  happened,  the  said  intestate,  Hugh  Ley, 
under  and  by  virtue  of  the  said  will  of  the  said  testator.  Dr.  Ley,  died  pos- 
sessed of  the  absolute  estate  in  remainder,  in  one-third  part  of  the  leasehold 
estates  devised  by  the  said  will,  expectant  on  the  death,  or  second  marriage, 
of  the  said  Elizabeth  Ley.  "  N.  C.  Tindal, 

"  April  30th,  1841.  "  J.  B.  Bosanquet, 

"  T.  COLTMAN, 

"  T.  Erskine." 

(a)  The  lands  called  in  this  case  **  dnchy  or  copyhold/'  are  lands  of  the  eonven- 
tionary,  or  customary  hereditary  leasehold,  tenure,  existing  in  the  assessionahle  manors 
of  the  duchy  of  Cornwall ;  the  nature  and  the  incidents  of  which  formed  the  subject  of 
inqairy  in  Rowe  v.  Brentouy  3  Mann.  &  Ryl.  133—364, 449—532,  S.  C.  8  B.  &  C.  737—766, 
(16  E.  C.  L.  R.  335,)  and  see  3  Abbrev.  Rot.  Orig.  in  Scaccario,  109  a;  SktUon  v.  Starke, 
Co.  Entr.  293,  3  Mann.  &  R.  449 ;  Mann.  Exch.  Prac.  Revenue  Branch,  356. 

As  to  the  assessionahle  manor  of  Moresk,  see  I  Abbrev.  Rot.  Orig.  128  b;  8  Mann.  & 
R.  128,  141,  142,  188,  233,  n.,  259,  473, 476. 


•792]    •WILMSHURST  and  Another  v.  BOWKER  and  Another. 

The  plaintiffs  bought  a  quantity  of  wheat  of  the  defendants,  under  the  following  eon# 
tract: — "  Sold  the  25th  of  October,  1836,  to  Messrs.  J.  W.  and  Son,  about  300  quarters 
of  wheat,  as  per  sample,  at  51«.  per  quarter  on  board.  Payment  by  bankers'  draft  on 
London,  at  two  months'  date,  to  be  remitted  on  receipt  of  invoice  and  bill  of  lading.* 
On  the  27th  of  October  the  wheat  was  put  on  board  of  a  general  ship,  under  a  bSl 
of  lading,  by  which  it  was  made  deliverable  ^  to  order  or  assigns,  he  or  they  paying 
freight,  &c."  The  defendants  caused  an  insurance  to  be  effected  on  the  wheat  by  their 
agents,  which  insurance  was  forwarded  to  the  plaintiffs,  in  pursuance  of  an  arrange- 
nent  with  the  plaintiffs,  whereby  they  were  to  charge  them  the  premium,  in  addition 
to  the  cost  price  of  the  wheat.  The  defendants  sent  the  plaintiffs  the  bill  of  lading 
endorsed  generally,  and  an  invoice,  stating  the  wheat  to  be  shipped  by  order,  and  for 
the  account  afid  risk^  of  the  plaintiffa.  Upon  the  receipt  of  the  invoice  and  bill  of  lading, 
the  plaintiffs,  instead  of  a  bankers'  draA  on  London,  transmitted  to  the  defendants  their 
own  acceptance  for  the  invoice  price  of  the  wheat,  and  the  cost  of  the  insurance, 
which  the  defendants  immediately  returned,  informing  the  plaintiffs  by  letter  that  such 
acceptance  was  contrary  to  agreement,  and  that  they  had  arranged  otherwise  for  the 
disposal  of  the  cargo,  which  they  obtained  back  from  the  captain  of  the  vessel  and 
resold. 

ifrW,  that  although  the  property  in  the  wheat  passed  to  the  vendees  under  the  contract, 
the  right  to  the  poisesnon  was  not  to  vest  until  they  remitted  to  the  vendors  a  bankers' 
draft  on  London  in  payment,  and  that  the  vendees  having  failed  to  comply  with  that 
condition,  the  vendors  were  justified  in  preventing  the  delivery  of  the  wheat 

Case.     The  first  count  (a)  stated  that,  before  the  commencement  of  the 
suit,  to  wit,  on  the  25th   October,  1836,  the  plaintiffs  bargained  -with 

(a)  The  declaration  also'  contained  a  count  in  trover,  the  pleadings  connected  with 
which  came  before  the  court  on  demurrer  in  Hilary  term,  1839.    Judgment  was  gives 
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the  defendants  to  buy  of  them,  and  the  defendants  then  sold  to  the 
plaintifls,  a  certain  large  quantity,  to  wit,  500  quarters  of  wheat  at  a  sertain 
price,  to  wit,  bis.  per  quarter ;  and  the  said  wheat  being  so  sold  by  the  de- 
fendants to  the  plaintiffs,  afterwards,  and  after  the  sale  of  the  said  wheat, 
and  before  the  commencement  of  tiie  suit,  to  wit,  on  the  27th  October, 
1836,  the  defendants,  by  order  of  the  plaintiffs,  caused  the  said  wheat 
to  be  ^shipped  and  loaded,  and  the  same  was  then  shipped  and  load-  rvngo 
ed,  in  and  on  board  of  a  certain  ship  or  vessel  then  lying  at  and  in  '- 
the  port  of  Lynn,  in  the  county  of  Norfolk,  to  wit,  a  certain  ship  or  yessel 
called  The  Ramsgate,  of  which  one  Li^htowler  was  then  the  master  and 
commander,  to  be  carried  and  conveyed  in  and  on  board  the  said  ship  or 
vessel,  from  Lynn  aforesaid  to  Maidstone,  in  the  county  of  Kent,  ybr  the  ao- 
count  and  at  the  risk  of  the  plainljffsy  and  there,  to  wit,  at  Maidstone  afore- 
said, to  be  delivered  to  the  plaintiffs ;  a^nd  the  (iefendants  then  parted  wUh  the 
possession  of  the  said  wheat,  and  delivered  the  same  out  of  their  possession 
to  the  said  Lightowler,  in  and  on  board  of  the  said  ship  or  vessel ;  and  the 
said  Lightowler  then  received  the  said  wheat,  and  had  the  possession  of  the 
same,  for  the  purposes  aforesaid.  That  afterwards,  and  after  the  delivery  of 
the  said  wheat  to  the  said  Lightowler,  so  being  such  master  and  commander 
of  the  said  ship  or  vessel  as  aiforesaid,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the  said  Lightowler,  then 
having  the  possession  of  the  said  wheat  in  and  on  board  of  his  slup  or 
vessel,  as  such  master  and  commander  of  the  said  ship  or  vessel,  made  a 
certain  bill  of  lading,  his  own  proper  hand  being  thereunto  subscribed,  and 
thereby  then  acknowledged  the  shippmg,  and  deliv^  to  him,  the  said 
Lightowler,  of  the  said  wheat  in  and  on  boaM  of  the  said  ship  or  vessel,  and 
undertook,  on  the  arrival  of  the  said  ship  or  vessel  at  Maidstone  afon^said, 
to  deliver  the  said  wheat  to  the  order  of  the  defendants;  and  the  said 
Lightowler  then  delivered  the  said  bill  of  lading  to  the  defendants,  and  the 
defendants  then  endorsed  the  same  to  the  plaintiffs ;  and  the  defendants  then 
also  made  a  certain  invoice  of  the  said  wheat,  their  own  proper  hands  being 
thereunto  subscribed,  and  thereby  and  diereon  expressed  and  declared  the 
said  wheat  to  be  shipped  in  and  on  ^board  the  said  ship  or  vessel,  rmnoA 
Lightowler  master,  for  Maidstone,  by  order  and  for  the  account  and  ^ 
risk  of  thepUdrdiffs ;  and  the  defendants  then  also  wrote  and  addressed  to 
the  plaintiffs  a  certain  letter,  their  own  proper  hands  being  thereunto  also, 
subscribed,  and  in  and  by  their  said  letter  stated  and  expressed,  and  ad- 
vised and  informed  the  plaintiffs,  that  they,  the  defendants,  then  begged  to 
hand  them,  the  plaintiffs,  the  invoice  and  bill  of  lading,  of  the  order  ^thern 
the  plaintiffs,  of  wheat,  (meaning  the  said  invoice  and  bill  of  lading  therein- 
before respectively  mentioned,)  per  Captain  Lightowler,  and  thereby  then 
also  requested  and  directed  the  plaintiflls,  that,  to  the  amount  of  the  same, 
they  would  please  to  add  the  charge  for  insuring  the  said  wheat,  and  remit 
the  same  to  them,  the  defendants,  m  due  course ;  and  the  defendants  then 
enclosed  the  said  invoice  and  the  said  bill  of  lading,  so  by  them  endorsed  to 
the  plaintiffs  as  aforesaid,  in  the  said  letter,  and  then  addressed,  and  sent  and 
despatched  the  said  letter,  with  the  said  invoice  and  bill  of  lading  therein 
enclosed  to  the  plaintiffs ;  and  the  plaintiffs  afterwards,  to  wit,  on  die  day 
and  year  last  aforesaid,  received  the  said  letter,  and  the  said  invoice,  and 
the  said  bill  of  lading,  so  endorsed  to  them  by  the  defendants  as  aforesaid, 

fur  the  defendants  on  the  ground  that  the  plaintiff  had  not  such  a  right  of  possessioD  to 
the  wheat  as  would  entitle  them  to  maintain  trover.  See  6  New  Cases,  641,  (35  B.  G.  L. 
R  21S0  7  Scott,  661. 
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and  then  became  and  were,  and  thence  hittierto  bad  been  and  still  were,  the 
owners  thereof  respectively :  of  all  which  the  defendants,  before  and  at  the 
time  of  committing  of  the  grievances  by  them,  the  defendants,  as  therein* 
after  next  mentioned,  had  notice.  Nevertheless,  the  plaintiffs  in  fact  said, 
that  afterwards,  and  after  the  delivery  of  the  said  wheat  in  and  on  board  of 
the  said  ship  or  vessel  to  the  said  Lightowler,  so  being  master  and  com- 
mander thereof  as  aforesaid,  for  the  account  and  at  the  risk  of  the  plaintifis 
as  aforesaid,  and  after  the  senduig  by  the  defendants  to  the  plamtins,  of  the 
^Qc  1   said  invoice  and  the  said  bill  of  lading,  so  ^endorsed  to  the  plaintifis 

-I  by  the  defendants  as  aforesaid,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the  plaintifis  then  being  the 
holders  of  the  said  bill  of  lading,  and  not  being  bankrupts  or  insotveniSy  but 
being  then  lawfully  entitled  to  have  the  said  wheat  delivered  by  the  said 
Lightowler  to  them,  the  plaintiffs, — they,  the  defendants,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  and  defraud  the  plaintifis, 
did  not  nor  would  sufier  or  permit  the  said  wheat  to  be  delivered  to  them 
the  plaintifi*s,  but  wrongfully  and  injuriously,  without  the  Ucense  or  consent, 
and  against  the  wiU,  ofthe  plaintifis,  then  revoked  and  rescinded  the  said  sale 
of  the  said  wheat  to  the  plaintiff's  ^  and  then  caused  and  procured  the  said  wheat 
to  be  stopped  in  its  passage  to  the  pkdntjjff^Sy  and  forthwith  upon  such  stop- 
page, and  without  the  plaintiffs  having  notice  thereof,  or  of  their  intention  so 
to  do,  hindered  and  prevented  the  same  from  being  then  or  at  any  time  after- 
wards delivered  to  the  plaintiffs ;  whereby  the  plaintifis  then  wholly  lost  the 
said  wheat,  and  by  reason  and  in  consequence  thereof,  were  then  deprived 
of  sundry  great  gains  and  profits  which  might  and  otherwise  would  have 
arisen  and  accrued  to  themselves  by  reselhng  the  said  wheat  at  a  much 
higher  and  advanced  price,  as  they  otherwise  might  and  would  have  done ; 
and  also  by  means  of  the  said  premises,  after  the  sale  of  the  said  wheat  to 
the  plaintins,  and  the  sending  and  delivery  to,  and  the  receipt  by  them,  the 
plaintifis,  of  the  said  invoice  and  bill  of  lading  as  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  on  divers  days  and  times  between  that  day 
and  the  commencement  of  the  suit,  the  plaintifis,  confiding  in  and  expecting 
the  delivery  of  the  said  wheat  to  them,  the  plaintifis,  made  and  entered  into 
divers  contracts  and  bargains  with  divers  persons  for  the  sale  and  delivery  to 
♦7961   ^^"^  respectively,  to  wit,  on  the  several  *days  and  times  last  afore- 

■*  said,  of  divers  large  portions  of  the  said  wheat,  and  especially  with 
one  Bunyar  for  the  sale  and  delivery  of  divers,  to  wit,  200  quarters  of  the 
said  wheat  to  him,  the  said  Bunyar ;  and  also  with  certain  persons  carrying 
on  business  as  millers,  under  the  style  and  firm  of  Messrs.  Boorman  and 
Wild,  for  the  sale  to  them  of  divers,  to  wit,  200  other  quarters  of  the  said 
wheat ;  but  by  reason  ofthe  non-delivery  of  the  same  to  the  plaintifis,  the  plain- 
tiffs, for  want  of  the  same,  afterwards,  to  wit,  on  the  several  days  and  times 
last  aforesaid,  were  forced  and  obliged  to  break  and  violate  their  said  con- 
tracts, and  made  default  in  the  delivery  to  the  said  Bunyar,  and  to  the  said 
Messrs.  Boorman  and  Wild,  of  a  great  part,  to  wit,  100  quarters  each  of  the 
said  wheat  so  sold  to  them  respectively  by  the  plaintifis,  whereby  the  said 
Bunyar  and  the  said  Messrs.  Boorman  and  Wild  then  respectively  sustained 
great  loss,  to  wit,  to  the  amount  of  200/.  each,  to  which  loss  they,  the  plain- 
tiffs, by  reason  of  the  premises,  then  became  and  were,  and  still  are  liable, 
and  were  and  are  called  upon  to  pay  and  make  good  to  the  said  Bunyar  and 
the  said  Messrs.  B.  and  W.  respectively ;  and  as  to  other  part,  to  wit,  200 
other  quarters  of  the  said  wheat  so  sold  to  the  said  Bunyar  and  the  said 
Messrs.  B.  and  W.  respectively,  the  plaintiffs,  for  the  purpose  of  delivering 
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the  same  to  the  said  Bunyar  and  to  the  said  Messrs.  B.  and  W.  according 
to  their  said  contracts  in  that  behalf,  were  then  forced  and  obliged  to  bu>, 
and  did  then  buy  the  said  last-mentioned  quantity  of  wheat  at  a  much  hi^ 
price  than  that  at  which  they  had  so  bought  the  said  wheat  from  the  d^ 
fendants  as  aforesaid ;  and  were  also  then  forced  and  obliged  to  deliver,  and 
did  then  deliver  to  the  said  Bunyar  and  the  said  Messrs.  B.  and  W.,  diTers 
large  quantities  of  wheat,  amounting,  in  the  whole,  to  wit,  ti  200  qoaitos 
of  much  greater  value,  to  wit,  of  the  value  of  800/.  more  than  the  value 
*of  the  same  quantity  of  the  said  wheat  so  hindered  and  prevented  by  r^^ 
the  defendants  from  being  delivered  to  the  plaintiffs  as  aforesaid,  and  ^ 
which  the  plaintiffs  would  otherwise  have  delivered  to  the  said  Bunjar  and 
the  said  Messrs.  B.  and  W. ;  and  the  plaintiffs  were  thereby  then  put  to 
great  inconvenience  and  expense,  and  thereby  then  lost  and  were  depriTed 
of  divers  other  great  gains  and  profits,  and  aho  thereby  sustained  great  loss, 
to  wit,  to  the  amount  of  10(K)/. 

Pleas:  first;  not  guilty.  Secondly;  that  the  plaintiffs  did  not  baigain 
with  the  defendants  to  buy  of  them,  nor  did  the  defendants  sell  to  the  plain- 
tiffs the  said  wheat  in  the  declaration  mentioned,  at  the  said  price  in  that  be- 
half therein  mentioned,  in  manner  and  form  as  the  plaintifls  had  in  the  fiist 
count  of  the  declaration  alleged  ;  conckding  to  the  countiy. 

Thirdly ;  that  upon  the  said  25th  of  October,  1836,  m  the  first  count 
mentioned,  the  plaintiffs  bargained  with  the  defendants  to  buy,  and  the  de- 
fendants then  sold  to  the  plaintiffs,  the  said  quantities  of  wheat  in  the  said 
first  count  mentioned,  at  and  for  the  price  in  that  behalf  in  the  said  first 
count  alleged,  upon  the  terms  and  conditions  for  the  pa}inent  thereof  as 
follows  ;  (that  is  to  say,)  thcU  the  payment  thereof  should  be  made  bybankeri 
drafts  on  London  at  two  months^  daie^  to  he  remUted  hy  the  plain^ffi  to  tk 
defendants  upon  receipt  hy  the  plaintiffs  of  the  invoice  and  bill  of  ladings  and 
the  defendants  then  caused  the  said  wheat  to  be  shipped  on  board  of  die 
said  ship  or  vessel,  and  the  possession  thereof  to  be  delivered  to  the  said 
master  and  commander  in  pursuance  of  the  said  bargain,  to  be  by  him  canied 
to  Maidstone  in  the  county  of  Kent,  and  to  be  then  delivered  to  the  plain- 
tiffs according  to  the  said  agreement^  and  the  terms  and  coTuHtion  thereof; 
that  the  plaintiffs  upon  the  day  and  year  in  that  behalf  in  the  said  first  count 
alleged,  and  before  the  committing  of  the  said  supposed  *griev-  r^naa 
ances  in  that  count  mentioned,  received  the  said  invoice  and  bill  of  *■ 
lading  as  in  the  said  declaration  alleged,  but  that  the  plaintiffs  did  wot  nor 
toouldj  upon  the  receipt  of  the  said  invoice  and  hill  ^ladingy  remit  or  tender j 
or  offer  to  remit  to  the  defendants  any  bankers*  draft  on  London  for  the  poff 
ment  of  the  price  of  the  said  wheat,  but,  on  receipt  of  the  said  invoice  and 
bill  of  lading,  wholly  failed  and  neglected  so  to  do,  contrary  to  their  agree- 
ment in  that  behalf  as  aforesaid ;  whereupon  the  defendant  caused  and  pro* 
cured  the  wheat  to  be  stopped,  and  then  hindered  and  prevented  the  same 
from  being  delivered  to  the  plaintiffs,  as  they  lawfiilly  might  for  the  cause 
aforesaid.     Verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and  replied  it 
injurid  to  the  third. 

At  the  trial  of  the  cause  before  Maule,  J.,  at  the  adjourned  sittings  m 
London  after  Michaelmas  term,  1839,  the  plaintiffs'  counsel  opened  the  fol- 
lowing as  the  facts  of  the  case.  The  plaintiffs  are  com  merchants  at  Cian- 
brook  in  Kent,  carrying  on  business  under  the  firm  of  John  Wilmshuist  and 
Son ;  and  are  also  partners  in  a  banking  house  there  under  tfie  finn  <jf 
Wilmshurst,  Hague,  and  Co.  The  defendants  are  com  merchants  atL/nn 
m  the  county  of  Norfolk.     On  the  25th  of  October,  1836,  the  dcfciMton 
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contracted  to  sell  to  the  plaintiffs  a  quantity  of  wheat  on  the  terms  mentioned 
in  the  following  sold  note  signed  by  the  defendants.  A  corresponding 
bought  note  was,  at  the  same  tmie,  signed  by  the  plaintiffs. 

"  Sold,  the  25th  of  October,  1836,  to  Messrs.  John  Wihnshurst  and  Son, 
about  300  quarters  of  wheat,  as  per  sample,  at  51^.  per  quarter  on  board. 
Payment  by  bankers'  draft  on  London  at  two  months'  date,  to  be  remitted 
on  receipt  of  invoice  and  bill  of  lading." 

On  the  27th  of  October,  the  wheat,  which  consisted  of  310  quarters,  was 
•7991  ^^PP^  ^^  board  of  a  vessel  called  •the  Ramsgate,  W.  Lightowler 
J  master,  for  Maidstone,  deliverable  "  unto  order,  or  to  assigns,  he  or 
they  paying  freight,"  &c.  On  the  same  day  the  defendants,  in  pursuance 
of  an  arrangement  to  that  effect  with  the  plaintiffs,  whereby  the  defendants 
were  to  charge  the  plaintiffs  with  the  premium  in  addition  to  the  cost  price 
of  the  wheat,  gave  orders  to  their  agents  in  London  to  effect  an  insurance 
on  the  wheat,  and  to  hand  the  policy  to  the  plaintiffs.  The  defendants 
forwarded  to  the  plaintiffs  the  bill  of  lading,  endorsed  in  blank,  and  an  in- 
voice of  the  wheat  in  a  letter,  wherein  they  requested  the  plaintiff's  to  remit 
to  them  the  amount  of  the  invoice,  after  having  added  to  it  the  charges  for 
insurance.  The  wheat  was  described  in  the  invoice  "  as  a  cargo  of  wheat 
shipped  on  board  the  Ramsgate,  W.  Lightowler  master,  for  Maidstone,  by 
order,  and ybr  the  accomUarui  risky  of  Messrs.  John  Wihnshurst  and  Son." 
On  the  29th,  the  plaintiffs  received  the  policy  of  insurance  on  the  wheat 
from  the  defendiints'  agents,  with  an  account  of  the  charges  thereon,  amount- 
ing to  5/.  125.  Id.  On  the  30th,  the  plaintiffs  transmitted  to  the  defendants 
by  post  a  bill  for  796/.  2*.  Id,  (being  the  invoice  price  of  the  wheat  and  the 
charges  for  insurance,)  in  the  following  form : 
"  je796  2s.  Id.     ..  fl  Lynn,  27th  October,  1836. 

?  JB-  » 

"  Two  months  gaffer  I  date  I  pay  to  our  order  seven  hundred  and  ninety- 
-«  5  g 

six    pounds,   twoSshiII»ings,iand  one  penny,  value  received. 

I     S      I 

**Messrs.Wilmsh|urst|  and  ISon, 

Merchants,Cran'*^  brook."    I 

By  return  of  post  on  the  1st  of  November,  the  defendants  sent  back  this 
bill  to  the  plaintiffs,  enclosed  in  the  following  letter : — 
♦8001        *"  Gentlemen, — We  have  your  favour  of  the  30th  ult,  enclosing 
•I   your  acceptance,  which  being  contrary  to  agreement,  we  return,  and 
hare  arranged  otherwise  for  the  disposal  of  the  cargo." 

On  the  3d  of  November,  Wilmshurst,  the  son,  wrote  the  following  reply : — 

**  Gentlemen, — I  was  much  surprised  at  the  tenor  of  your  letter  this  morn- 
ing. It  was  altogether  an  error  of  my  father's  in  sending  a  bill  drawn  on 
us  as  merchants.  However,  we  now  send  you  a  bankers'  acceptance,  and 
trust  you  will  see  the  wheat  forwarded  immediately." 

In  this  letter  a  bill  was  enclosed  as  follows  : — 
«je796/.  2*.  Id.     .-  5  Lynn,  27th  October,  1836. 

**  Two  months  gaffer  fdate  *.pay  to  our  order  seven  hundred  and  ninety- 

«sxpounds,twoshill«ings,nand  a  one  penny,  value  received. 

£  «  • 

^Messrs.  Wilmshjurst,  |    Hajgue,  and  Co., 
Bankers,Cranbro^  ok."  | 
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By  the  same  post,  the  younger  Wihnshurst  sent  a  second  letter  to  the  de- 
fendants, ofTering,  in  case  the  defendants  should  not  be  ^^  agreeable"  to  take 
the  bill  last  sent,  to  pay  cash  for  the  wheat,  less  the  discount  The  defend- 
ants, considering  the  second  draft  not  to  be  a  compUance  with  the  tenns  of 
the  contract,  returned  it  also  in  a  letter,  repeating  that  the  cargo  was  other- 
wise disposed  of. 

Inunediately  after  they  returned  the  first  draft,  the  defendants  got  the  wheat 
back  from  Captain  Lightowler.    They  subsequently  sold  it  at  56«.  a  quarter. 

Upon  this  statement  of  facts  the  learned  judge  observed  that  the  third 
plea  must  be  taken  as  proved,  and  that  the  only  question  was,  whether  such 
plea  would  be  *an  answer  to  the  action  after  verdict.  It  was  there-  r^g^, 
upon  agreed  that  a  verdict  should  be  entered  for  the  plaintiffs  on  the  ^ 
first  and  second  issues,  and  for  the  defendants  on  the  third,  with  liberty  to 
the  defendants,  in  the  event  of  the  plaintiffs  obtaining  a  rule  for  jud^ent 
nan  obstante  veredicto  on  the  third  plea,  to  move  that  the  verdict  mi^t  be 
entered  for  them  upon  the  second  issue,  on  the  ground  of  the  misstatement 
of  the  contract  in  the  declaration,  (the  omission  of  the  stipulation  as  to  the 
terms  of  payment ;)  the  court  to  have  the  same  power  of  amendment  as  the 
judge  at  nisi  prius. 

The  damages  were  assessed  contingently  at  111, 

Butty  having  obtained  in  Hilary  term,  1840,  a  rule  nisi  for  judgment  fioii 
obstante  veredicto^  on  the  third  plea, 

Greenwood  now  showed  cause.  The  question  is,  whether  the  vendors 
were  bound  to  perform  their  part  of  the  contract,  although  the  vendees  had 
failed  to  fulfil  theirs.  It  is  clear  that  the  latter  had  no  right  to  retain  the 
invoice  and  the  bill  of  lading,  without  remitting  to  the  former  a  banker's 
draft  on  London  ;  for  the  sale  of  the  wheat,  and  the  sending  of  the  drafl, 
were  not  collateral,  but  were  to  be  contemporaneous  acts.  Brandt  v. 
Bmolby,  2  B.  &  Ad.  932,  (22  E.  C.  L.  R.  214,)  is  very  similar  to  die  pre- 
sent case,  and  is  a  decisive  authority  for  the  defendants.  There,  the  court 
held  that  the  wheat  did  not  vest  absolutely  in  the  vendee  upon  its  shipment, 
but  only  subject  to  a  condition  that  the  bills  of  exchange,  drawn  for  the 
price,  were  accepted,  and  that  such  bills  having  been  dishonoured,  the  pro- 
perty in  the  wheat  never  did  vest  in  the  vendee.  Parke,  J.,  there  says,  "I 
agree  to  the  law  laid  down  in  argument,  that  a  contract  cannot  be  rescinded 
by  one  only  of  two  ^contracting  parties ;  but  the  question  in  this  case  r.gQ^ 
is,  whether  the  property  in  the  goods  shipped  ever  vested  in  Beilceley  '■ 
at  all.  That  depends  entirely  on  the  intention  of  the  consignors,  it  is  saia 
that  the  plaintiffs,  by  the  very  act  of  shipping  the  wheat  in  pursuance  of 
Berkeley's  order,  irrevocably  appropriated  the  property  in  it  to  him.  I  think 
that  is  not  the  effect  of  their  conduct ;  for,  looking  to  the  letter  of  the  26th 
of  August,  it  manifestly  appears  that  they  intended  that  the  property  should 
not  vest  in  Berkeley  unless  the  bills  were  accepted,"  That  case  is  even 
stronger  than  this ;  there  the  wheat  was  shipped  in  a  vessel  chartered  by  the 
vendee ;  but  here,  the  wheat  was  purchased  in  bulk,  and  was  put  on  board 
of  a  general  ship.  The  principle  laid  down  in  Brandt  v.  Bowlby  is  not 
opposed  to  Walley  v.  Montgomery^  3  East,  585 ;  for  there  the  consignee  was 
ready  and  offered  to  perform  his  part  of  the  contract.  Here,  the  right  of 
possession  would  not  vest  in  the  vendees  until  they  sent  the  banker's  draft, 
and  on  their  failure  to  do  so,  the  vendors  had,  according  to  the  authority  of 
Lang  fort  v.  Administratrix  of  Tilery  1  Salk.  113,  a  right  to  rescind  the  con- 
tract. It  will  be  contended  on  the  other  side,  that  the  delivery  of  the  wheat 
to  the  carrier  was  a  delivery  to  the  consignees,  and  that  the  contract  could 
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not  afterwards  be  rescinded.  Brandt  v.  BowJby,  however,  is  a  direct  au- 
thority against  that  proposition.  And  Barber  v.  Taylor j  5  M.  &  W.  527, 
shows  that  the  contract  was  still  infierij  although  the  goods  were  on  ship- 
board ;  and  that,  on  the  failure  of  either  party  to  perform  his  part  of  the  con- 
tract, it  might  be  determined.  Accordmg  to  Bishop  v.  SkUlUoy  2  B.  &  Aid. 
329,  n.,  even  if  the  wheat  had  been  actually  delivered  to  the  plaintiffs,  the 
defendants,  on  the  non-performance  by  the  former  of  the  stipulations  of  the 
*8031  ^^'  ™^S^^  h^^ve  maintained  trover  for  it.  The  *facts  set  out  in  the 
■*  pleas  to  the  count  in  trover,  when  this  case  was  before  the  court  on 
a  former  occasion,  5  New  Cases,  541,  (35  E.  C.  L.  R.  218,)  7  Scott,  561, 
weie  nearly  the  same  as  those  now  disclosed ;  and  Tindal,  C.  J.,  in  deliver- 
ing the  judgment,  said,  ^'  In  order  to  maintain  trover,  the  plaintiffs  must  not 
only  have  the  right  of  property  in  the  goods  for  which  the  action  is  brought, 
but  the  right  to  the  possession  also.  And  in  this  case,  admitting  that  the 
contract  of  sale  vested  the  property  of  the  wheat  in  the  plaintiffs,  yet,  before 
they  acquired  the  right  to  the  possession  of  the  wheat,  the  plaintiffs  were 
bound,  by  the  terms  and  conditions  of  the  contract,  upon  the  receipt  of  the 
invoice  and  bill  of  lading  of  the  wheat,  to  remit  to  the  defendants  a  banker's 
drafl  on  London  at  two  months'  date,  which  they  altogether  failed  to  do.  It 
was  a  condition,  obviously  introduced  for  the  security  of  the  defendahts,  that 
they  should  not  part  with  the  possession  of  the  wheat  until  the  banker's 
draft  was  remitted ;  and,  for  this  purpose,  the  receipt  of  the  invoice  and  bill 
of  lading  by  the  plaintiffs  are  made,  by  the  terms  of  the  contract,  concurrent 
acts,  and  consequently  the  entire  failure  in  the  performance  of  the  latter  act 
on  the  part  of  the  plaintiffs,  prevented  the  right  of  possession  of  the  wheat 
from  vesting  in  them."  There  are  many  authorities  to  show  that  the  mere 
sitrning  of  3ie  bill  of  lading  does  not  vest  the  goods  absolutely  m  the  ven- 
dee. In  Michel  v.  Ede^  11  A.  &  E.  888,  (39  E.  C.  L.  R.  260,)  3  P.  &  D. 
513,  Lord  Denman,  speaking  of  the  nature  and  operation  of  the  bill  of 
lading,  says,  "  As  between  the  owner  and  shipper  of  the  goods  and  the  cap- 
tain, it  fixes  and  determines  the  duty  of  the  latter  as  to  the  person  to  whom 
it  is  {at  the  time)  the  pleasure  of  the  former  that  the  goods  shoidd  be  deli- 
vered. But  there  is  nothing  final  or  irrevocable  in  its  nature.  The  owner 
•8041  ^^  ^^®  goods  may  change  his  purpose  at  any  rate  before  *the  delivery 
^  of  the  goods  themselves,  or  of  the  bill  of  lading  to  the  party  named 
in  it,  and  may  order  the  delivery  to  be  to  some  other  person,  to  B.  instead 
of  to  A."  Here,  according  to  the  terms  of  the  contract,  it  was  necessary 
for  the  goods  to  be  shipped  before  the  bill  of  lading  could  be  obtained. 
Reliance  will  be  placed  on  an  insurance  having  been  effected  upon  the 
goods  on  account  of  the  vendees ;  but  the  effect  of  that  was  to  vest  the 
goods  in  them  not  absolutely,  but  only  subject  to  the  terms  endorsed  on  the 
bill  of  lading.  It  was  held  in  Bloxam  v.  Sanders,  4  B.  &  C.  941,  (10  E. 
C.  L.  R.  477,)  7  D.  &  R.  396,  that  although  a  vendee  of  goods  ac(^uires  a 
right  of  property  by  the  contract  of  sale,  yet  he  does  not  acquire  a  nght  of 
possession  to  the  goods  until  he  pays  or  tenders  the  price.  It  will  be  said 
that  the  liability  to  the  loss  in  case  of  the  destruction  of  the  goods,  is  the  true 
criterion ;  but  such  liablility,  and  the  right  of  possession  and  of  property, 
are  not  convertible  terms.  In  Simmons  v.  Suxiftj  5  B.  &  C.  857,  (12  E.  C. 
L.  R.  388,)  8  D.  &.  R.  893,  Bayley,  J.,  says,  "  Generally  speaking,  where  a 
bargain  is  made  for  the  purchase  of  goods  and  nothing  is  said  about  pay- 
ment or  delivery,  the  property  passes  immediately,  so  as  to  cast  upon  tne 
purchaser  all  future  risk,  if  nothing  further  remains  to  be  done  to  the  goods, 
although  he  cannot  take  them  away  without  paying  the  price.  If  any  thing 
VOL-  XL-  109  4  D 
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remains  to  be  done  on  the  part  of  the  seller,  until  that  is  done  the  fTCfestj 
is  not  changed." 

There  is  a  recognised  distinction  between  a  contract  for  the  sale  of  a  spe- 
cific chattel,  and  ror  the  delivery  of  a  quantity  from  the  bulk.  In  the  fonner 
case  the  property  passes ;  in  the  latter,  even  after  there  has  been  an  appro- 
priation of  the  goods  by  the  vendors,  a  distinct  assent  on  the  pait  of  the 
vendees  is  necessary  to  vest  the  goods  in  them ;  Rohde  v.  Thwtates^  6  B.  & 
C.  388,  (13  E.  C.  L.  R.  206,)  9  D.  &  R.  293 ;  Mkirufon  v.  •&«,  r.c^ 
8  B.  &  C.  277,  (15  E.  C.  L.  R.  216,)  2  M.  &  R.  292.  That  a  de-  /  ^ 
livery  to  a  general  ship  is  not  equivalent  to  a  deUvery  to  the  vendee,  is  clear 
on  three  grounds ;  in  the  former  case,  there  is, — first,  the  right  to  stop  m 
transitu ;  secondly,  the  right  of  the  vendor  to  insist  on  the  vendee's  com- 
pUance  with  the  terms  of  the  contract ;  and,  thirdly,  the  right  of  the  vendee  to 
refuse  the  goods,  as  not  being  according  to  the  contract.  The  effect  of  tbe 
shipment  of  the  goods  is,  to  appropriate  the  goods  to  the  vendee  if  heasseots 
to  take  them ;  and  the  goods  are  at  his  risk,  not  because  the  property  in  them 
is  vested  in  him,  but  because  he  is  bound  to  accept  them  if  they  answer  the 
contract.  In  Mason  v.  LickbarrtnD^  1  H.  Bl.  363,  Lord  Loughbokotgh 
says,  "  I  state  it  to  be  a  clear  proposition,  that  the  vendor  of  goods  not  paid 
for  may  retain  the  possession  against  the  vendee,  not  by  aid  of  any  equi^, 
but  on  grounds  of  law.  *  *  ♦  A  destination  of  the  goods  by  the  vendor  to 
the  use  of  the  vendee ;  the  marking  them,  or  making  them  up  to  be  delivered ; 
the  removing  them  for  the  purpose  of  being  deUvered,  may  all  entitle  the 
vendee  to  act  as  owner,  to  assign,  and  to  maintsun  an  action  against  a  third 
person  into  whose  hands  they  have  come.  But  the  title  of  the  vendor  is 
never  entirely  divested  till  the  goods  have  come  into  the  possession  of  the 
vendee.  He  has,  therefore,  a  complete  right,  for  just  cause,  to  retract  the 
intended  delivery,  and  to  stop  the  goods  in  transUu.^^  Feartm  v.  Bawn, 
1  H.  Bl.  364,  n.,  shows  that  what  tookpl^tce  here  did  not  amount  to  an  ab- 
solute delivery  of  the  wheat  to  the  plaintiffs.  In  Dixon  v.  Yates,  5  B.  4 
Ad.  313,  (27  E.  C.  L.  R.  86,)  2  N.  &  M.  177,  Littledale,  J.,  lays  it 
down,  that  ^^  so  long  as  goods  sold  and  unpaid  for  remain  in  the  immediate 
possession  of  the  vendor,  he  may  refuse  to  deliver  them ;  and  if  they  lemaiB 
in  the  possession  of  his  agent,  i.  e.  a  warehouseman  or  carrier,  he  may  stop 
them."  •In  Feise  v.  Wray^  3  East,  93,  101,  Grose,  J.,  says,  r«gQg 
"  This  is  a  common  case  of  consignor  and  consignee,  where  the  ^ 
former  has  not  been  paid  for  his  goods,  and  he  gets  the  bill  of  lading  honcrf- 
ly  into  his  possession,  and  stops  the  goods  while  they  are  in  transitu.  How 
then  can  we  say  that  he  is  a  tort-feasor,  and  guilty  of  a  conversion  ?  b 
Stokes  V.  La  RivierCy  cited  in  Bohtlingk  v.  Inglis,  3  East,  381,  it  was  said 
by  Lord  Mansfield,  "  No  point  is  more  clear  than  that  if  goods  are  sold, 
and  the  price  not  paid,  the  seller  may  stop  them  tn  transitu.  I  mean  in  etenf 
^ort  of  passage  to  the  hands  of  the  buyers.  There  have  been  a  hundred  cases 
of  this  sort.  Ships  in  harbour,  carriers,  bills  have  been  stopped.  In  Aort, 
where  the  goods  are  in  transiiuy  the  seller  has  that  proprietory  lien.  Thi 
goods  are  in  the  hands  of  the  defendants  to  be  conveyed:  the  owner  may  ge* 
them  back  again."  In  Barrow  v.  Coles,  3  Campb.  92,  which  lunied  on 
the  effect  of  the  bill  of  lading,  the  facts  were  these.  By  a  bill  of  lading  goods 
were  made  deliverable  to  J.  S,,ifhe  should  accept  and  pay  a  bill  ofeixhfe^} 
if  not,  to  the  holder  of  the  said  bill  of  exchange.  J.  S.  accepted  the  bill  rf 
exchange,  and  endorsed  the  bill  of  lading  for  a  valuable  consideration,  W 
failed  to  pay  the  bill  of  exchange  when  due.  It  was  held  that,  on  the  dis- 
honour of  the  bill  of  exchange,  the  property  of  the  goods  vested  in  the 
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holder  of  it,  and  that  he  might  maintain  trover  for  the  goods  against  the 
endorsee  of  die  bill  of  lading. 

It  is  clear,  upon  the  authorities,  that  if  there  is  stipulation  in  the  contract 
that  the  goods  are  to  be  paid  for  in  a  particular  way,  which  stipulation  is 
not  fulfilled  by  the  vendee,  the  vendor  may  rescind  the  contract.  Here,  the 
invoice  and  the  bill  of  lading  were  only  delivered  to  the  vendees  conditionally 
on  their  sending  the  vendors  a  banker's  draft  on  London,  and  upon  their 
•Qffii  ^failing  to  do  so,  the  property,  or  at  all  events  the  right  of  possession 
■*   to  the  goods,  never  vested  in  them. 

BuUj  in  support  of  the  rule.  This  case  rests  on  clear  principles  of  law. 
It  is  not  a  case  of  a  qualified,  but  of  an  absolute  bill  of  lading,  which  was 
delivered  to  the  vendees.  The  authorities,  therefore,  in  which  the  bills  of 
lading  were  qualified,  or  where  they  never  came  to  the  hands  of  the  vendee, 
are  inapplicable.  Neither  is  Brandt  v.  Bawlby  in  point ;  for  there  the 
vendee  had  at  first  refiised  to  accept  the  goods.  The  cases  cited  to  show 
that  an  unpaid  vendor  may  stop  goods  in  transitu^  although  the  property  in 
the  goods  has  vested  in  the  vendee,  will  not  be  disputed.  Here,  the  goods 
were  delivered  to  the  captain  of  the  vessel,  wHb  received  them  at  the  risk 
of  the  vendees.  Walley  v.  Montgomery  is  a  direct  authority  for  the  plain- 
tifis.  There,  the  consignor  of  goods  abroad  advised  the  consignee,  by  letter, 
that  he  had  chartered  a  ship  on  his  account,  and  enclosed  him  an  invoice  of 
the  goods  laden  on  board,  which  were  therein  expressed  to  be  for  account 
and  risk  of  the  consignee^  and  also  a  bill  of  lading  m  the  usual  form,  requir- 
ing the  delivery  to  be  made  to  order,  &.C.,  he  paying  freight  for  the  said 
goods  according  to  charterparty.  The  letter  of  advice  also  informed  the 
coDsignee  that  me  consignor  had  drawn  bills  on  him  at  three  months  for  the 
value  of  the  cargo.  It  was  held  that  the  mvoice  and  bill  of  lading  sent  to 
the  consignee,  and  the  delivery  of  the  goods  to  the  captain,  vested  the 
property  in  the  consignee,  subject  only  to  be  divested  by  the  consignor's 
right  to  stop  the  goods  in  transitu^  in  case  of  the  insolvency  of  the  other. 
Grose,  J.,  there  says,  "  By  the  bill  of  lading  and  invoice  sent  to  the  plain- 
tifi*,  and  the  delivery  to  the  captain,  the  property  passed  from  them  to  the 
plaintiff  to  every  purpose  except  as  to  the  right  of  stopping  the  goods  in 
•8081  ^^^^'^^  ^  *^^®  vendee."  [Maule,  J.  Here,  if  the  vendors  had  sent 
J  the  bill  of  lading  by  a  clerk,  would  he  have  been  bound  to  deliver  it 
to  the  vendees  without  receiving  a  banker's  draft  ?  Do  you  say  that  the 
vendees  had  a  ri^ht  to  retain  the  hill  of  lading  without  sending  such  draft  ?] 
There  is  a  clear  distinction  between  the  case  of  an  unpaid  vendor  still  retain- 
ing the  goods,  and  one  where,  as  here,  the  vendors  have  parted  with  the 
possession.  The  authorities  which  have  been  cited  to  show  that  the  right 
of  property  and  possession  of  the  goods  did  not  vest  in  the  vendee  until  pay- 
ment of  the  price,  were  all  cases  where  the  vendors  still  retained  the  posses- 
sion of  the  goods.  In  Rohde  v.  Thvmtes  and  Mkmson  v.  Bell^  the  question 
was,  whether  there  had  been  an  appropriation  or  acceptance  of  the  goods,  so 
as  to  satisfy  the  statute  of  frauds.  It  is*  said  that  this  was  not  a  sale  of  any 
specific  wheat ;  but  it  is  submitted  that  it  was.  [Maule,  J.  Suppose  the 
defendants,  after  the  contract,  had  bought  300  quarters  of  wheat,  and  had 
sent  it  to  die  plaintifls,  could  they  have  refused  to  take  them  ?  This  is  a 
general  contract,  and  comprehends  therefore  any  300  quarters  of  wheat.]  If 
any  thing  turns  on  this  point,  there  is  nothing  in  the  case  to  show  that  this 
wheat  was  part  of  a  larger  quantity  in  bulk.  [Tindal,  C.  J.  It  has  a  little 
bearing,  though  not  much,  on  the  question,  whether  the  property  in  the 
goods  passed  to  the  vendees.]     Simmonds  v.  Sw^  was  cited  to  show  thar 
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the  liability  to  bear  the  loss  of  goods  is  not  the  true  criterion  to  proTe  whedier 
the  property  has  Tested  in  the  vendee ;  but,  although  not  concluaTe,  it  is 
always  put  as  a  strong  test  The  former  decision  in  this  case  is  no  authority 
against  the  plaintiffs ;  for  the  lord  chief  justice,  in  delivering  the  judgment  of 
the  court,  abstained  from  deciding  the  present  question ;  observing  t£at  upon 
the  then  state  of  the  record,  it  was  unnecessary  to  determine  ^^  whether  the 
defendants,  upon  the  request  of  the  plaintiffs  to  remit  the  draft  *upon  r^oAo 
the  London  bankers,  had  the  light  forthvnih  to  rescind  the  sale."  ■- 
MUchel  V.  Ede  was  a  very  different  case  from  the  present.  In  Duttan  t. 
Solamansony  3  B.  &  P.  582,  it  was  held  that  the  delivery  of  goods  by  the 
vendor,  on  behalf  of  the  vendee,  to  a  carrier  not  named  by  the  vendee,  is  a 
delivery  to  the  vendee.  Lord  Alvanleit  there  said,  "  When  this  point  was 
first  mentioned  I  was  surprised ;  for  it  appeared  to  me  to  be  a  proposition 
as  well  setded  as  any  in  the  law,  that  if  a  tradesman  order  ^oods  to  be  sent 
by  a  carrier,  though  he  does  not  name  any  particular  earner,  the  moment 
the  goods  are  dehvered  to  the  carrier  it  operates  as  a  delivery  to  the  pur- 
chaser ;  the  whole  property  immediately  vests  in  him ;  he  alone  can  bring 
any  action  for  any  injury  ddne  to  the  goods ;  and  if  any  accident  happen  to 
the  goods,  it  is  at  his  risk.  The  only  exception  to  the  purchaser's  right  over 
the  goods  is,  that  the  vendor,  in  case  of  the  former  becoming  insolvent,  may 
stop  diem  in  transitu.^^  Fragano  v.  Longy  4  B.  &  C.  219,  (10  E.  C.  L 
R.  313,)  6  D.  &  R.  283 ;  Alexander  v.  Gardner,  1  New  Cases,  671,  (27  E 
C.  L.  R.  538,)  1  Scott,  630;  and  Tansley  v.  Turner,  2  New  Cases,  151, 
(29  £.  C.  L.  R.  288,)  2  Scott,  238,  all  show  clearly  that  the  property  in 
the  wheat  passed  to  the  plaintiffs.  The  distinction  between  a  delivery  to  an 
agent  and  to  the  vendee,  is  only  material  where  the  vendor  has  a  right  to  stop 
in  transUuy  and  it  becomes  miportant  to  know  whether  the  goods  have 
arrived  at  their  ultimate  destination.  No  authority  has  been  cited  in  which 
it  has  been  held  that  a  vendor  may  stop  in  transitu,  except  in  the  case  of  the 
vendee's  insolvency  or  bankruptcv.  Here,  it  is  expressly  stated  in  the 
declaration,  that  the  defendants  had  parted  with  the  possession  of  the  wheat 
[Erskine,  J.  You  must  incorporate  the  plea  with  the  declaration.]  The 
plea  merely  alleges  that  there  was  a  ^condition  in  the  contract ;  it  does  r^oi  a 
not  say  that  the  draft  was  to  be  sent  before  the  delivery  of  the  goods,  ^ 
but  only  on  the  receipt  of  the  invoice  and  the  bill  of  lading.  It  is  consistent 
with  the  contract  that  the  bill  of  lading  was  to  be  transmitted  after  the  goods 
had  been  despatched.  The  plea  does  not  even  aver  that  a  reasonable  time 
had  elapsed  for  sending  the  draft ;  neither  does  it  state  when  the  goods  were 
stopped.  It  is  submitted  that  there  was  here  a  perfect  delivery  in  law  of  the 
goods.  It  is  admitted  that  the  plaintiffs  would  have  been  liable,  in  case  of 
loss,  and  there  is  nothing  in  the  contract  to  show  that  the  plaintifis  were  not 
to  have  possession  of  the  goods  previously  to  sendinjr  the  banker's  draft ; 
for  the  meaning  of  the  contract  appears  to  be,  that  it  should  be  sent  tfier 
the  receipt  of  the  bill  of  lading,  llie  contract  was  substantially  for  the  pur- 
chase of  goods  at  two  months'  credit.  No  right  of  the  vendors  to  stop  tiie 
goods  is  shown  on  the  record.  Their  only  remedy  against  the  plaintifis  br 
not  sending  the  draft  was,  by  bringing  an  action  upon  the  contract. 

Cur,  ado.  twft. 
TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court  This  action 
comes  for  a  second  time  before  us  on  a  question  now  raised  upon  the  third 
plea  to  the  first  count  of  the  declaration,  the  plaintifis  contending  that  not- 
withstanding the  verdict  which  has  been  found  for  the  defendants  on  the 
issue  raised  upon  that  plea,  they  are  entitled  to  demand  the  judgment  of  th 
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court  in  their  favour  upon  such  first  count.  That  count  states,  in  substance, 
that  the  defendants  sold  to  the  plaintifis  a  certain  quantity  of  wheat  at  a 
certain  price ;  that  the  defendants,  by  order  of  the  plaintifis,  shipped  the 
same  on  board  a  certain  vessel,  to  be  carried  to  Maidstone  for  the  account 
and  on  the  risk  of  the  plaintifis,  there  to  be  deUvered  to  the  plaintifis ;  that 
*8 11 1  ^^  defendants  ^parted  with  the  possession  of  the  wheat,  and  deli ver- 
-l  ed  the  same  out  of  their  possession  to  the  master  of  the  vessel,  who 
received  the  same,  and  had  the  possession  thereof,  for  the  purposes  last 
aforesaid ;  that  the  master  signed  a  bill  of  lading  to  deliver  the  said  wheat 
to  the  order  of  the  defendants ;  and  that  the  defendants  endorsed  such  bill 
of  lading  to  the  plaintifis,  and  si^ed  an  invoice  of  the  wheat,  and  sent  the 
invoice  and  bill  of  lading,  so  endorsed,  to  the  plaintifis  in  a  letter,  requiring 
them  to  remit  the  amount  of  the  invoice  and  the  charges  of  insurance  in 
course ;  which  letter,  with  the  invoice  and  bill  of  lading  so  endorsed,  were 
received  by  the  plaintifis ;  and  the' declaration  then  assigns,  as  a  breach  of 
the  contract,  that  the  said  plaintifis  being  the  holders  of  the  said  bill  of 
lading,  and  not  being  bankrupts  or  insolvents,  but  being  lawfully  entitled  to 
have  the  wheat  delivered  to  them,  the  defendants,  without  the  license  and 
against  the  will  of  the  plaintifis,  revoked  and  retdnded  the  sak^  and  caused 
the  wheat  to  be  stopped  in  its  passage  to  the  plaintiffs^  and  forthwith  upon 
such  stoppage,  and  without  giving  notice  of  their  intention,  hindered  the 
wheat  from  being  delivered  to  them,  per  quod^  they  sustained  the  special 
damage  set  out  in  the  first  count  of  the  declaration. 

The  third  plea  to  this  count  alleges,  in  substance,  that  the  plaintifis 
bought,  and  the  defendants  sold,  the  wheat  in  the  first  count  mentioned, 
at  the  price  therein  mentioned,  upon  the  terms  and  conditions  for  the  pay- 
ment thereof  as  follows :  namely,  ''  that  the  payment  thereof  shall  be  made 
by  banker's  draft  on  London  at  two  months'  date,  to  be  remitted  by  the 
plaintifis  to  the  defendants  upon  receipt  by  the  plaintiffs  of  the  invoice  and 
bill  of  lading ;"  that  the  plaintifis  received  the  invoice  and  bill  of  lading,  but 
did  not,  on  such  receipt  thereof,  remit,  or  ofier  to  remit,  to  the  defendants 
♦fil21  ^y  banker's  draft  on  London  for  payment  of  the  price,  but  •failed 
-*  and  neglected  so  to  do,  contrary  to  their  said  agreement,  whereupon 
the  defendants  caused  the  wheat  to  be  stopped,  and  prevented  the  same 
from  being  delivered  to  the  plaintifis,  as  they  lawfully  might. 

The  question  therefore  is,  whether  after  the  sale  of  the  wheat  to  the  plain- 
tiflTs,  and  such  constructive  delivery  thereof  to  them  as  is  stated  in  the  decla- 
ration,  the  defendants  were  justified  in  stopping  the  wheat  in  transitu^  upon 
the  spround  set  forth  in  the  plea. 

That  the  defendants  cannot  justify  the  stoppage  of  this  wheat  in  transitUy 
upon  the  ordinary  ground  on  which  such  right  is  exercised,  may  be  readily 
admitted.  The  ordinary  right  of  countermanding  the  actual  delivery  of 
goods  shipped  to  a  consignee,  is  limited  to  the  cases  in  which  the  bankruptcy 
or  insolvency  of  the  consignee  has  taken  place.  The  law  as  to  this  point  is 
very  clearly  laid  down  by  Lord  Stowell,  in  the  case  of  The  Constantia^ 
3  Rob.  Adm.  Rep.  321,  and  in  many  <ases  in  the  conunon  law  reports,  (vide 
2  N.  &  M.  644:)  and  as  in  the  present  case,  the  first  count  directly  alleges 
that  the  plaintifis  were  neither  bankrupt  nor  insolvent  at  the  time  when  the 
stoppage  took  place,  and  as  no  traverse  is  taken  upon  this  allegation,  it 
must  be  taken  that  the  common  ground  of  stopping  in  transitu  is  wanting  in 
the  |)resent  case.  But  the  question  in  this  case  is,  whether,  under  the  par 
ticular  terms  of  this  contract,  the  consignors  have  not  reserved  to  themselves 
the  power  of  withholding  the  actual  deUvery  of  the  wheat,  until  the  con 
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fflgnees  should  comply  Mdth  the  mode  of  payment  stipulated  by  the  contract 
There  is  no  doubt  that  the  property  in  the  wheat  passed  to  ihe  plaintifi 
under  the  contract,  upon  which  point  much  of  the  argument  before  us  has 
turned ;  but  the  question  is,  as  to  the  intention  of  the  parties,  as  evidenced 
by  the  contract,  with  reference  to  the  delwery  of  possession.  •And  r^oio 
we  are  of  opinion,  that  the  intention  of  the  parties,  under  this  con-  '■ 
tract,  was,  that  the  consignors  should  retain  the  power  of  withholding  the 
actual  deUvery  of  the  wheat,  in  case  the  consignees  foiled  in  remitting  the 
banker's  draft,  not  upon  the  deUvery  of  the  wheat,  but  on  the  receipt  of  the 
bill  of  lading ;  which,  in  the  ordinary  course  of  business,  would  precede  the 
arrival  or  delivery  of  the  wheat.  And  we  think  the  object  of  making  the 
receiving  of  the  invoice  and  bill  of  lading  and  the  remitting  of  the  banker's 
draft  to  be  simultaneous  or  concurrent  acts,  could  have  been  no  other  than 
to  afford  security  to  the  consignors,  so  that  in  case  the  consignees  failed  in 
the  performance  of  the  latter  stipulation,  the  consignors  might  withhold  the 
actual  delivery  of  the  cargo.  When  goods  are  sold,  and  nothing  is  said 
about  the  time  of  delivery  or  the  time  of  payment,  the  seller  is  bound  to  de- 
liver them  whenever  they  are  demanded  on  payment  of  the  price;  "  but  the 
buyer,"  as  is  observed  by  Mr.  Justice  Bayley  iii'Bloxam  v.  SanderSy  4B.  & 
C.  948,  (10  E.  C.  L.  R.  477,)  7  D.  &  R.  405,  "has  no  ri^t  to  have  the 
possession  of  the  goods  until  he  pays  the  price."  In  the  present  case,  it  b 
part  of  the  stipulation  that  something  shaU  be  done  by  the  buyer  before  the 
time  when,  in  the  usual  course  of  business,  the  goods  Can  be  actually  deli- 
vered ;  namely,  upon  the  handing  over  of  the  bill  of  lading  to  the  buyers, 
which  ordinarily  precedes  the  arrival  of  the  ship ;  so  that  the  right  to  the 
possession  of  the  goods  could  not  vest  until  the  buyers  either  remitted,  or 
tendered  or  offered  to  remit  the  banker's  draft  in  payment.  And  we  tlunk 
this  view  of  the  case  not  inconsistent  with  the  judgment  of  the  court  in 
Walley  v.  Montgomeryj  3  East,  585 ;  in  which,  although  it  was  held  that 
the  consignors  had  no  right  to  stop  in  iransUu^  it  is  to  be  observed,  that  the 
consignees  had  never  refused  to  accept  the  bills  which  had  *been  r^oi^ 
drawn  on  them  for  the  price  of  the  timber,  but,  on  the  contrary,  *- 
were  ready  and  offered  so  to  do ;  nor,  indeed,  does  it  appear  in  that  case  to 
have  been  a  condition  that  the  bills  should  be  accepted  at  any  certain  time 
before  the  actual  delivery.  In  the  present  case,  we  hold,  that  upon  die 
proper  construction  of  the  plea,  the  contract  of  sale,  entered  into  between 
the  parties,  was  conditional  as  to  the  right  of  possession  of  the  cai^ ;  and 
that  the  condition  not  having  been  performed  on  the  part  of  the  plaintifis, 
the  consignees,  the  defendants,  the  consignors  were  justified  in  preventing 
the  wheat  from  being  delivered.  Rule  discharged,  (a) 

(a)  And  see  Westzynthius,  in  re,  2  Nev.  A  Mann.  644,  645,  6  B.  A  Ad.  817.  (J7  E.  C. 
L.  R.  201 ;)  JUan  Stfioart  fy  Co.  v.  Crediion  of  Stein,  1  Bell's  Commentaries  on  Uie  Law  of 
Scotland,  3d  ed.  96  n.  2,  2  Nev.  &  M.  651,  n. 


*HARPER  and  Another  v.  WILLIAMS  and  Another.     [*Slb 

Proceedings  nnder  a  fiat  in  bankruptcy  before  country  commissioners,  appointed  nnder 
I  &  2  W.  4,  c.  56,  are  not  proceedings  at  law  or  in  equity,  requiring  the  delivery  of  a 
signed  bill  of  costs,  under  2  G.  2,  c.  23,  s.  23. 

Assumpsit,  for  200/.  for  work  and  labour  done  by  the  plaintiffs  as  at- 
torneys for  the  defendants,  and  on  their  retamer,  in  and  about  the  prosecut- 
ing of  div<^*«  proceedings  in  bankruptcy,  and  for  fees  due,  &c.,  and  for 
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work  and  labour,  in  drawing,  copying;,  and  engrossing  divers  petitions, 
bonds,  &c. ;  with  counts  for  money  paid,  and  on  account  stated. 

Pleas:  by  the  defendant,  Willianis,  first,  non  assumpsit;  secondly,  as  to 
the  first  and.  second  counts,  that  the  plaintiffs  were  attorneys  of  the  Court  of 
Queen's  Bench,  and  that  the  money  claimed  by  them  in  their  first  count, 
was  money  claimed  to  be  due  to  them,  as  attorneys,  for  work  and  labour,  in 
and  about  certain  proceedings  at  law  and  in  equity,  to  wit,  in  the  court  of 
bankruptcy,  prosecuted  and  conducted  by  the  plaintiffs,  as  such  attorneys, 
and  for  fees  and  charges  due  and  payable  to  diem  in  respect  thereof;  and 
that  the  money  claimed  by  the  plaintifis  in  their  second  count,  was  a  sum 
claimed  to  be  due  to  them  for  disbursements  made  by  them  in  the  course  of 
such  proceedings  at  law  and  in  eouity ;  and  that  no  bill  of  the  fees,  charges, 
and  disbursements  of  the  plaintins,  so  being  fees,  charges,  and  disburse- 
ments at  law  and  in  equity,  for  or  in  respect  of  the  said  work  and  labour, 
&c.,  was  delivered  to  the  defendants, — ^they  the  defendants  being  the  per- 
sons to  be  charged  therewith,  (a) — or  left  for  them  at  their  last  respective 
•8161  P'*^^  ^^  abode,  (6)— one  month  before  the  *commencement  of  this 
-I  suit,  according  to  die  form  of  the  statute  in  such  case  made  and  pro- 
vided.    Verification,  (c) 

Replication :  to  the  first  plea,  similiter ;  to  the  second  plea,  that  the  money 
claimed  by  the  plaintifis  in  respect  of  the  said  work  and  labour,  &c.,  in  the 
first  count,  was  not  claimed  by  them,  and  was  not  due  for  the  work  and 
•8171  ^*^®^''>  ^-y  ^^  ^^  about  any  proceedings  at  law  or  in  •equity ;  with 
-I  a  similar  traverse  in  respect  of  the  allegations  relating  to  the  second 
count.     Similiter. 

The  other  defendant  suffered  judgment  by  default. 

At  the  trial,  before  Bosanquet,  J.,  at  the  sittings  at  Westminster,  in  last 
Trinity  term,  the  plaintiff's  sought  to  recover  the  amount  of  a  bill  for  busi- 

(a)  This  allegation,  though  unnecessary  with  respect  to  the  first  count,  appears  to  be 
material  with  reference  to  the  second. 

(b)  Quaref  whether  the  plea  sufficiently  negatives  a  compliance  with  this  part  of  the 
2  Geo.  2,  c.  23,  s.  23.  A  delivery  of  the  bill  to  the  defendants  appears  to  be  sufficiently 
negatived,  because  a  delivery  to  one  would  be  a  delivery  to  both ;  but  a  statement  that 
no  bill  was  left  for  them  at  their  last  respective  places  of  abode,  does  not  negative  a  leaving 
at  the  place  of  abode  of  one  of  them ;  yet  in  the  case  of  a  joint  retainer,  a  delivery  to  or 
a  leaving  for  one  of  the  clients  has  been  held  to  be  a  sufficient  compliance  with  the 
statute;  Crowdtr  v.  Shee,  1  Campb.  437;  FinchUt  v.  Hmc  and  Jarratt,  2  Campb.  275; 
Oxenham  v.  Lemony  2  Dowl.  &  R.  461,  (16  E.  C.  L.  R.  103.)  If,  therefore,  in  the  principal 
case,  the  court  had  been  of  opinion  that  the  evidence  supported  the  allegations  of  the 
second  plea,  and  had  directed  a  verdict  to  be  entered  for  the  defendant  on  the  second 
issue,  the  plaintifis  mis:ht  have  moved  for  judgment  non  obstante  veredicto ;  and  if  they  had 
been  loo  laic  to  move  for  judgment  non  obstante  veredicto,  or  if  a  rule  for  such  judgment 
had  been  refused  or  discharged,  a  writ  of  error  would  have  still  been  open  to  them.  But 
if  the  court  had  directed  a  nonsuit  to  be  entered,  the  plain tiflTs  would  have  been  without 
remedy  in  this  action.  If  they  had  refused  at  the  trial  to  assent  to  leave  being  given  to 
move  to  enter  a  nonsuit,  a  verdict  would  have  been  directed  to  be  entered  for  the  de- 
fendant Williams.  In  ordinary  cases  a  verdict  for  the  defendant  is  more  disadvantageous 
to  the  plaintifi'than  a  nonsuit ;  but  a  judgment  upon  a  verdict  for  a  defendant  on  an  issue 
which  admitted  that  a  signed  bill  had  not  been  delivered,  would  appear  to  be  no  bar  to 
an  action  brought  after  delivery. 

(c)  Since  the  rules  of  H.  4  W.  4,  this  defence  must  be  pleaded  specially :  see  Beck  v. 
Mordant,  2  New  Ca.  140,  (29  E.  C.  L.  R.  285,)  4  Dowl.  P.  C.  1 12 ;  Lane  v.  GUnny,  2  N.  dt 
P.  258,  7  A.  &  E.  83,  (34  E.  C.  L.  R.  41,)  Robinson  v.  Rowland,  4  Dowl.  P.  C.  271 ;  Moore  v. 
Jhnt,  Moo.  6c  Rob.  462 ;  Holmes  v.  Grant,  Gale,  59.  But  although  the  new  rules  have  re- 
stored the  ancient  practice  of  pleading  this  defence  specially,  and  if  pleaded  specially, 
the  conclusion  must  be,  either  expressly  or  impliedly,  to  the  court,  and  not  to  the  couih 
try,  it  is  not  (Bodenham  v.  Hill,  7  M.  A;  W.  274,  8  Dowl.  P.  C.  862,)  and  never  was  (C 
Liu.  303 ;  Millner,  an  Jttomey  v.  CrowdaU,  1  Show.  838 ;  FansHaw  v.  Morrison,  2  Salk.  ftSO» 
2  Ld.  Raymond,  1138, 1140)  necessary  to  conclude  such  plea  with  a  vtriftcation. 
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ness  done  by  them,  acting  before  commissioners  of  bankraptcy,  under  a 
countiy  fiat,  as  solicitors  for  the  defendants,  who  had  been  previously  zp- 
pointed  assignees.  The  bill  had  been  taxed  and  allowed  by  the  commis- 
sioners, but  no  signed  bill  had  been  deliyered  to  the  defendants.  The 
proceedings  under  the  fiat,  which,  subsequendy  to  the  commencement  of 
the  action,  had  been  entered  of  record  pursuant  to  the  2  &  3  W.  4,  c.  114, 
s.  8,  were  produced. 

For  the  defendant,  Williams,  it  was  submitted,  that  a  nonsuit  should  be 
entered,  or  a  verdict  for  the  defendant  on  tlie  second  issue,  as  well  as  on  so 
much  of  the  first  issue  as  applied  to  the  account  stated ;  and,  if  not,  that  the 
verdict  should  be  reduced  by  a  sum  of  13/.  Os.  6d.,  being  a  sum  charged 
for  expenses  incurred  in  effecting  a  sale  of  an  equitable  mortgage  belonguf 
to  the  bankrupt,  which  sum,  it  was  contended,  ought  to  have  been  deducted 
by  the  plaintiffs  out  of  the  proceeds  of  the  sale.  The  sale  had  taken  place 
with  the  assent  of  the  assignees,  but  without  the  sanction  of  the  court  of 
review.  A  verdict  was  found  for  the  plaintiffs,  with  leave  to  the  defendant 
Williams  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  by  striking 
out  the  13/.  Os,  6d. 

A  rule  having  been  obtained,  in  Michaelmas  term,  by  BanqKtSy  Seijt,  to 
that  effect, 

Talfourdy  Serit.,  (with  whom  was  Whateley^)  now  showed  cause.  The 
first  branch  of  this  rule  raises  a  question  of  very  general  importance,  namely, 
whether  a  bill  for  working  a  country  fiat  is  within  the  2  G.  2,  c.  23,  s.  23, 
and  ought  to  be  delivered  a  month  before  action  brought ;  *and  con-  r#ojg 
sequently  whether  such  a  bill  is  liable  to  taxation,  the  two  proposi-  ^ 
tions  being  coextensive.  Independently  of  any  authority,  it  is  clear  that, 
before  the  statute  of  1  &  2  W.  4,  c.  56,  such  a  bill  was  not  taxable.  That 
it  was  not  so,  is  fully  established  by  Crowder  v.  DavieSj  3  Y.  &  J.  433,  and 
by  Hamilton  v.  PiU,  7  Bingh.  230,  232,  (20  E.  C.  L.  R.  113, 114,)  S.  C, 
1  Dowl.  P.  C.  209 ;  Hamilton  v.  Pitt,  4  M.  &  P.  868,  in  which  the  foraier 
case  is  recognised.  This  point  was  indeed  conceded  when  the  present  rule 
was  obtained.  On  referring  to  the  language  of  the  two  statutes,  it  will  be 
seen  that  no  alteration  has  been  made  by  the  latter  act,  and  that  these  pro- 
ceedings are  still  without  the  character  of — business  transacted  in  a  court  of 
law  or  equity.  [Erskine,  J.  The  plaintiffs  were  not  the  attorneys  who  took 
out  the  fiat.]  The  bill  is  against  the  assignees,  and  for  proceedings  subse- 
quent to  the  fiat.  [Erskine,  J.  The  ordinary  course  is,  that  the  attorney 
E resents  his  bill,  and  it  is  paid  out  of  the  first  proceeds  which  come  to  the 
ands  of  the  assignees.  Here,  if  the  charge  had  been  for  taking  out  the 
fiat,  no  question  would  have  been  made  as  to  the  taxability  of  the  bill.] 

By  the  first  section  of  1  &  2  W.  4,  c.  56,  his  majesty  was  authorized  to 
create  a  court  of  bankruptcy,  with  four  judges  and  six  commissioners,  iriio 
were  to  constitute  the  court  of  bankruptcy ;  and  that  court  was  to  be  a  court  of 
law  and  equity.  The  second  section  provides  for  the  establishment  of  a  court 
of  reA'iew ,  as  a  court  of  appeal,  wi'h  "  superintendence  and  control  m  all  mat- 
ters of  bankruptcy,"  and  power,  jurisdiction,  and  authority  to  hear  and  dete^ 
mine,  order  and  allow,  all  such  matters  in  bankniptcy  as  now  usually  are, 
or  lawtuUy  may  be,  brought,  by  petition  or  otherwise,  before  the  lord  chan- 
cellor. The  fifth  section  enacts,  that  all  costs  of  suit  between  party  and 
party,  in  the  said  court  *  of  review  shall  be  in  the  discretion  of  me  rtg,Q 
court,  and  shall  be  taxed  by  one  of  the  masters  in  the  Court  of  ^ 
Chancery.  This  is  the  only  provision  in  the  statute  relating  to  the  taxatioa 
of  costs ;  and  it  is  expressly  limited  to  costs  between  party  and  party.    The 
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3  &  4  W.  4,  c.  47,  s.  8,  substitutes  the  registrars  and  deputy  registrars  of  the 
court  of  bankruptcy  as  taxing  officers ;  but  it  makes  no  other  alteration  in 
the  practice. 

The  conunissioners  were  authorized,  by  the  6  G.  4,  c.  16|  s.  14,  to  settle 
all  bills  of  fees,  or  disbursements  of  any  attorney  or  solicitor  employed  under 
any  commission,  far  business  dam  after  the  choice  of  assignees^  except  that 
so  much  of  such  bills  as  contamed  any  charge  respecting  any  action  at  law 
or  suit  in  equity,  was  to  be  settled  by  the  proper  officer  of  the  court  in  which 
such  business  had  been  transacted.  The  plaintiffs'  bill  has  been  settled  by 
the  commissioners.  The  1  &  2  W.  4,  c.  5i5,  s.  12,  empowers  the  chancellor 
to  issue  his  fiat,  in  lieu  of  the  commission  of  bankrupt  under  the  great  seal, 
thereby  authorizing  the  creditor  to  prosecute  his  complaint  in  the  court  of 
bankruptcy,  or  to  prosecute  the  same  elsewhere^  before  such  discreet  and 
proper  persons  as  the  lord  chancellor  may  think  fit  to  nominate  and  appoint ; 
that  is,  before  country  commissioners.  The  next  section  directs  that  every 
such  fiat,  prosecuted  in  the  said  court  of  bankruptcy^  shall  be  filed  and  en* 
tered  of  record  in  the  said  court ;  not  mentioning  those  prosecuted  elsewhere. 
By  the  fourteenth  section  the  judges  are  to  return  names  of  the  barristers, 
&c.,  and  all  fiats,  not  directed  to  the  court  of  bankruptcy,  are  to  be  directed 
to  one  or  more  of  the  persons  appointed  to  act  as  commissioners  in  the 
country.  Country  fiats  are  therefore  described  as  fiats  prosecuted  elsewhere 
than  in  the  court  of  bankruptcy.  A  distinction  is  clearly  drawn  between 
the  two  classes  of  fiats  in  the  2  &  3  W.  4,  c.  114,  s.  5,  by  which  it  is 
*8201  ®"^^^^j  *^^  ^  ^^^  *issued  in  lieu  of  commissions  of  bankrupt,  to 
^  be  prosecuted  elsewhere  than  in  the  said  court  of  bankruptcy,  and  adju- 
dications by  country  commissioners,  may  and  shall  be  entered  of  record  in 
the  said  court  of  bankruptcy,  upon  the  application  of  any  person  interested 
therein,  on  payment  of  certain  fees.  [Tindal,  C.  J.  Were  the  proceedings 
enrolled  in  this  case  ?]  They  were.  They  could  not  have  been  received 
in  evidence  at  the  trial  of  this  cause,  if  that  statutory  requirement  had  not 
been  complied  with.  [Erskine,  J.  The  enrolment  would  be  part  of  the 
proceedings  under  the  fiat.]  The  enrolment  formed  no  part  of  the  matters 
sued  for,  having  been  made  after  action  brought,  and  after  plea  pleaded,  for 
the  purpose  of  enabling  the  plaintiiTs  to  bring  forward  these  proi^^eedings  as 
evidence  at  the  trial.  An  attorney  who  brings  an  action  for  his  bill  neces- 
sarily causes  the  proceedings  to  be  enrolled  at  some  time  before  the  trial. 
But  the  enrolment  cannot  have  a  retrospective  effect,  and  make  the  bill  tax- 
able, as  relating  to  proceedings  at  law  or  in  equity,  where,  at  the  time  of 
bringing  the  action,  and  when  the  defendant  Williams  pleaded,  the  proceed- 
ings had  not  been  enrolled.  There  is,  of  course,  no  charge  in  the  bill, 
which  forms  the  subject  of  this  action,  in  respect  of  any  enrolment.  [Ers-  * 
KiNE,  J.  The  question  might  arise  under  the  general  authority  given  by  the 
second  section  of  1  &  2  W.  4,  c.  56.]  The  chancellor  is  in  Ae  habit  of 
orderingj  bills  of  costs  in  bankruptcy  to  be  taxed,  though  they  have  been 
allowed  by  the  commissioners.  [Erskine,  J.  The  chancellor  has  not  repu- 
diated his  authority,  as  the  courts  of  common  law  have  done; (a)  and  he 
possesses  such  authority  by  the  6  G.  4,  c.  16,  s.  14.]  According  to  the 
•821 1  ^^^*"*^®  contended  for  on  the  other  side,  bills  of  •costs  in  bankruptcy 
J  must  be  taxed  twice.  [Erskine,  J.  The  registrar  does  not  tax 
without  a  special  order.]  That  certainly  is  an  answer  to  the  objection. 
But  why  should  a  bill  be  delivered  a  month  before  the  commencement  of  an 

(a)  Vide  DagUy  v.  KentUh,  2  B.  &  Ad.  411 ;  King,  ex  parte,  8  N.  &  M.  437,  (28  E.0 
L.  R.406.) 
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action,  if  it  is  not  to  be  taxed  ?  [Erskine,  J.  Ii  is  the  commissioner  in 
effect  who  taxes — through  his  registrar.]  If  there  is  no  machinery  by  which 
a  bill  can  be  taxed  without  a  special  application,  the  case  comes  within  the 
decision  in  Becke  v.  Wdls^  3  Tyrwh.  193,  1  C.  &  M.  75,  where  it  was  held, 
that  for  business  done  by  the  plaintiff  as  an  attorney,  in  the  Middlesex  couit 
of  requests,  no  bill  need  be  delivered,  because  that  court  has  no  taxing  offi- 
cer. Bayley,  B.,  says,  "  There  is  no  case  of  referring  a  bill  for  taxation 
for  business  done  in  a  court  where  there  is  no  taxing  officer.  The  provision 
is — *  to  be  taxed  and  settled  by  the  proper  officer  of  such  court.'  There 
must,  therefore,  be  a  proper  taxing  officer." 

As  to  the  second  branch  of  the  rule,  the  damages  ought  not  to  be  reduced 
by  disallowing  the  costs  attending  the  sale  of  the  bankrupt's  equitable  mort- 
gage, that  sale  having  been  necessary.  [Erskine,  J.  An  order  might  have 
been  obtained  from  the  court  of  review,  directing  a  sale  of  the  property 
under  the  equitable  mortgage.  The  words  of  the  order  are  clear.  I  do  not 
see  how  the  plaintifis  can  charge  the  assignees  personally  for  the  expenses 
of  the  sale.  It  is  a  sale  by  a  mortgagee,  in  which  the  assignees  concur. 
Where  the  deposit  of  the  deeds  is  accompanied  by  a  memorandum  in 
writing,  the  expenses  are  paid  out  of  the  produce  of  me  sale ;  where  there 
is  no  written  memorandum,  they  are  borne  by  the  equitable  mortgagee.] 

BompaSy  Serjt.,  (with  whom  was  TomKnsany)  in  support  of  the  rule.  If 
the  verdict  can  be  supported  at  all,  it  is  •clear  that  it  must  be  reduced  r^ooo 
by  the  13/.  0^.  6d.  But  proceedings  in  courts  of  bankruptcy  are  •■ 
proceedings  at  law  and  in  equity,  within  the  2  G.  2,  c.  23,  s.  23 ;  and  it  is 
for  the  benefit  of  all  parties  diat  they  should  be  so  considered.  In  the  case 
of  country  assignees,  though  there  may  be  no  proper  taxing  officer,  no  reason 
has  been  alleged  why  a  bill  of  costs  should  not  be  delivered.  BiUs  of  costs 
for  proceedings  in  the  insolvent  debtors'  court  have  been  held  to  be  pro- 
ceedings at  law  and  in  equity ;  iS^t^  v.  Wattlewortky  4  B.  &  C.  364, 
(10  E.  C.  L.  R.  358,)  6  D.  &  R.  510 ;  where  the  business  for  which  the 
action  was  brought  was  the  obtaining  of  the  discharge  of  a  person  arrested 
by  process  out  of  a  court  of  law.  There  is  no  material  difference  betwe«i 
country  fiats  and  those  worked  before  a  commissioner  in  town.  [Erskike,  J. 
The  court  of  bankruptcy  is  declared  to  be  a  court  of  law  and  equity,  and 
the  London  commissioners  sit  in  the  court  of  bankruptcy.  The  country 
commissioners  are  sitting  elsewhere.]  The  statute  directs  that  the  country 
commissioners  shall  have  the  same  powers,  jurisdiction,  and  mode  of  pro- 
ceeding as  the  London  commissioners,  and  the  court  of  review  has  the 
same  power  over  country  fiats  as  over  fiats  worked  before  London  commis- 
sioners. [Erskine,  J.  The  court  of  review  takes  notice  of  nothing  without 
a  petition  or  a  motion.]  The  first  step  would  be  taken  in  the  court  of 
bankruptcy.  [Erskine,  J.  The  whole  foundation  of  the  proceeding  must 
be  an  act  of  bankruptcy,  a  matter  arising  out  of  court.]  llie  only  mode  in 
which  a  person  can  become  bankrupt  is  oy  the  adjudication, — an  act  in  the 
court  of  bankruptcy.  [Coltman,  J.  This  case  is  not  a  case  of  charges  for 
making  the  party  a  bankrupt.]  The  bill  certainly  contains  no  such  chai^ges; 
but  the  case  was  put  as  analogous.  [Tindal,  C.  J.  Looking  at  the  twelfth 
and  thirteenth  sections,  *the  distinction  is  clear  between  fiats  pro-  vm^ 
secuted  in  the  court  of  bankruptcy,  and  those  prosecuted  before  '- 
country  commissioners ;  the  statute  makes  one  a  proceeding  in  a  court  of 
law  and  equity,  but  not  the  other.  You  rely  upon  the  doubtful  words  rf 
a  former  section.  Erskine,  J.  Proceedings  before  cogimissioners  in  the 
country,  are  not  proceedings  in  the  court  of  bankruptcy.]     The  object  ot 
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the  1  &  2  W.  4|  c.  56,  was,  to  make  the  proceedings  under  thai  statute 
proceedings  at  law  or  in  equity.  Proceedings,  therefore,  before  a  commis- 
sioner, whether  in  town  or  country,  are  proceedings  at  law  or  in  equity 
[CoLTMAN,  J.  Proceedings  in  the  court  of  bankruptcy  are  only  substituted 
for  proceedings  before  the  chancellor.]  They  are  expressly  made  proceed- 
ings at  law  and  in  equity,  not  having  been  so  before.  [Coltman,  J.  In 
Collins  V.  Mckolsanj  2  Taunt.  321,  1  Rose,  119,  (from  2  Taunt.  321,)  it 
was  held,  that  the  obtaining  of  a  certificate  was  not  a  thing  done  in  a  court 
of  equity.]  (a)  The  argument  would  have  been  the  same  before  with  respect 
to  the  Court  of  Chancery.  All  the  proceedings  before  commissioners  are  to 
be  filed  of  record.  [Tindal,  C.  J.  That  need  not  be  done  unless  they  are 
wanted  to  be  given  in  evidence.  The  fiat  may  be  worked  without  the 
proceedings  being  filed  of  record.]  The  object  of  the  statute,  in  directing 
that  the  proceedings  shall  not  be  given  in  evidence  unless  they  are  filed  of 
record,  is  to  compel  such  filing  in  all  cases,  even  though  the  proceedings 
may  not  be  required  for  the  purpose  of  being  given  in  evidence,  (b)  The 
public  is  interested  in  the  proceedings  being  so  filed.  [Bosanquet,  J.  It 
IS  to  be  done  upon  application.]  But  it  is  to  be  ^one  upon  the  application 
of  any  person  interested  who  may  choose  to  require  it.  By  the  5  &  6  W.  4, 
•8241  ^*  ^^»  dividends  are  to  be  paid  into  the  bank,  to  the  credit  of  *the 
-•  accountant-general  in  bankruptcy,  as  well  from  country  commission- 
ers as  from  London.  Here,  there  is  such  an  officer.  Though  the  course 
of  proceeding  in  the  court  of  review  is  by  petition,  the  proceeding  is  of 
the  same  nature  as  an  application  by  motion  in  the  courts  of  common  law. 
The  clerk  of  the  peace  is  not  in  the  habit  of  taxing  except  between  party 
and  party ;  nor  is  the  oflScer  of  the  insolvent  debtors'  court.  Here,  the 
objection,  that  there  is  no  officer  to  whom  the  bills  can  be  referred  for 
taxation,  does  not  arise.  [Tindal,  C.  J.  The  present  case  is  clear  of  that 
difficulty.  If  there  is  a  taxing  officer  between  party  and  party,  he  is  a 
taxing  officer  generally.]  Proceedings  which  are  proceedings  at  law  and 
in  equity  when  in  the  court  of  bankruptcy,  are  not  less  so  when  they  are 
not  carried  on  in  that  court.  The  circumstance  that  the  proceedings  are 
required  to  be  registered  in  a  court  which  is  declared  to  be  a  court  of  law 
and  equity,  shows  that  they  are  to  be  considered  as  proceedings  at  law  or 
in  equity.  It  could  not  be  contended,  that  if  the  proceedings  were  actually 
filed,  they  would  not  be  proceedings  at  law  or  in  equity. 

TiNDAL,  C.  J.  The  question  for  our  consideration  is,  whether  the  charges 
^hich  form  the  subject-matter  of  this  bill  are  charges  for  proceeding  at  law 
or  in  equity,  within  the  2  G.  2,  c.  23,  s.  23.  Unless  they  are  within  the 
necessary  meaning  of  the  statute,  or  the  words  of  the  statute,  or  within 
adjudged  cases,  the  bill  is  not  taxable,  and  therefore  need  not  be  delivered. 
It  is  admitted  that  charges  for  proceedings  in  bankruptcy  were  not  subject 
to  taxation  before  the  1  &  2  W.  4,  c.  56.  A  bill  of  costs  relating  to  pro- 
ceedings in  bankruptcy  was  not  subject  to  taxation  unless  it  contained  some 
charge  for  an  act  done  in  the  Court  of  Chancery.  It  will  be  unnecessary  to 
refer  to  cases  upon  this  point.  The  question,  therefore,  is,  whether,  under  the 
•R^^Sl  1  &  *^  ^*  ^9  ^'  ^9  ^  proceeding  under  a  country  fiat  is  a  proceed* 
J   ing  at  law  or  in  equity. 

The  distinction  taken  in  tiie  twelfth  and  thirteenth  sections  of  the  act, 
between  proceedings  before  country  commissioners  and  those  before  London 
commissioners,  is  so  pointed,  that  we  cannot  look  upon  the  former  as  in- 
tended to  be  made  proceedings  in  a  court  of  law  or  equity.  The  twelfth 
(a)  Vide  post,  828,  D.  (6)  See  Stamp  Act 
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section  enacts,  ''  that  in  ereiy  case  vrherein  the  lord  chancellor,  by  Tixtae 
of  any  former  act,  hath  power  to  issue  a  commission  of  bankrupt  under  the 
great  seal,  it  shall  and  may  be  lawful  for  him,  and  also  for  the  master  of  the 
rolls,  &c.,  on  petition  made  to  the  lord  chancellor,  against  any  trader,  having 
committed  any  act  of  bankruptcy,  by  any  creditor  of  such  trader,  and  upon 
his  filing  such  aflblavit,  and  giving  such  bond  as  is  by  law  required,  to  issue 
his  fiat,  under  his  hand,  in  lieu  of  such  commission,  thereby  authorizing  such 
creditor  to  prosecute  his  said  complaint  in  the  said  court  of  bankruptcy,  or  to 
prosecute  the  same  elsewhere j  before  such  discreet  and  proper  persons,  as  the 
lord  chancellor  shall  think  fit  to  nominate  and  appoint,  and  that  the  persons, 
so  nominated  and  appointed,  shall  have  the  like  power  and  authority  as  if 
they  were  assigned  and  appointed  special  commissioners  by  virtue  of  a 
commission  under  the  great  seal."  There  is,  therefore,  clearly  a  distinction 
between  fiats  authorizing  proceedings  in  the  court  of  bankruptcy,  and  fiats 
authorizing  proceedmgs  to  be  prosecuted  elsewhere.  The  thirteenth  section 
defines  what  that  distinction  is,  by  enactine  that  every  such  fiat,  prosecuted 
m  the  said  court  of  bankruptcy,  shall  be  med  and  entered  of  record  in  the 
said  court,  and  shall  thenpeforth  be  a  record  of  the  said  court ;  and  it  ^all 
thereupon  be  lawful  for  any  one  or  more  of  the  commissioners  thereof  to 
proceed  thereon,  in  all  respects,  as  commissioners  acting  in  the  execution  of 
a  commission  of  bankrupt ;  save  and  except  so  &r  as  *such  proceed-  r*oog 
ing  may  be  altered  by  virtue  of  this  act."  There  is,  therefore,  no  *- 
doubt  whatever,  that  where  the  fiat  has  issued  to  the  court  of  bankruptcy,  it 
is  a  proceeding  in  a  court  of  law  or  equity.  A  still  further  distinction  is 
drawn  by  the  fifth  section  of  1  &  2  W.  4,  c.  56,  which  enables  parties  to 
enrol,  in  the  court  of  bankruptcy,  proceeding  before  commissioners  acting 
under  a  country  fiat  I  cannot  bring  my  mmd  to  assent  to  the  proposition, 
that  proceedings  before  conmiissions  under  a  countiv  fiat  are,  before  enrol- 
ment, proceedings  in  the  court  of  bankruptcy.  It  therefore  appears  to  me 
that  die  objection  which  has  been  taken  ought  not  to  be  allowed. 

As  to  the  objection  raised  to  the  item  of  13/.  Os.  6d,j  it  seems  to  me  thA 
this  sum  ought  to  have  been  deducted  out  of  the  mortgage  money,  and  that 
the  assignees  are  not  Uable  to  be  called  upon  to  pay  it.  The  objection  to 
this  item  must  therefore  prevail. 

BosANQUET,  J.  Before  the  recent  statute,  it  is  clear  that  proceedings  in 
bankruptcy  were  not  considered  as  proceedings  in  a  court  of  law  or  equity, 
within  the  purview  of  the  2  G.  2,  c.  23,  s.  23.  The  only  question  is,  whether 
the  1  &  2  W.  4,  c.  56,  has  made  any  alteration  in  respect  of  proceedings 
before  country  commissioners.  The  first  section  of  that  act  has,  no  doubt, 
declared  that  the  court  of  bankruptcy  shall  be  a  court  of  law  and  equity.  It 
does  not  follow  that  proceedings  in  bankruptcy,  conducted  before  commis- 
sioners in  the  country,  and  not  in  the  court  of  bankruptcy,  are  proceedings 
at  law  or  in  equity.  The  subsequent  sections  which  have  been  referred  to 
appear  to  me  to  be  decisive.  The  twelfth  and  thirteenth  sections  point  to 
two  distinct  classes  of  proceedings,  viz.,  those  in  the  court  of  bankruptcy,  and 
those  elsewhere  than  in  the  court  of  bankruptcy, — ^in  other  places,  and  before 
other  persons,  appointed  by  the  lord  •chancellor.  The  latter  pro-  r«o»t 
reedings  appear  to  me  to  be  analogous  to  proceedings  in  bankruptcy  ^ 
before  the  statute.  The  proceedings  in  the  court  of  bankruptcy  are  to  be 
filed.  There  is  a  different  provision  as  to  proceedings  before  country  com- 
missioners. The  fourteenth  section  prescribes  the  manner  in  which  country 
commissioners  are  to  be  appointed.  The  judges  are  to  return  to  the  lorj 
chancellor  the  names  of  persons  whom  they  consider  well  qualified,  and  fitim 
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the  niunes  so  returned^  the  commissioners  are  to  be  selected.  The  proceed- 
ings before  those  commissioners  are  not  proceedings  in  the  court  of  bank- 
ruptcy; and  I  cannot  see  that  the  statute  has  made  any  change  in  the 
character  of  the  proceedings,  except  where  they  are  carried  on  in  the  court 
of  bankruptcy.  I  think,  therefore,  that  there  is  no  ground  for  saying  that  the 
proceedings  m  this  case  were  before  a  court  of  law  or  equity ;  and  that  the 
delivery  of  a  bill  was  unnecessary. 

CoLTMAN,  J.  The  court  of  bankruptcy  appears  to  me  to  be  made  a  court 
of  law  and  equity ;  and  the  argument  would  be  strong  if  it  had  been  addressed 
to  the  case  of  a  town  fiat ;  but  I  find  no  provision  m  the  statute,  having  the 
effect  of  making  proceedings  under  country  fiats,  proceedings  at  law  or  in 
equity.  The  argument  which  has  been  raised  on  the  second  section, — ^that 
the  court  of  review  is  to  have  superintending  power  over  the  commissioners 
in  the  country  as  well  as  in  town,  proves  notbing ;  because  it  is  nothing  more 
than  a  provision  for  the  exercise,  by  the  court  of  review,  of  the  authority 
previously  vested  in  the  lord  chancellor ;  and  it  is  clear  that  the  superin- 
tending power  of  the  lord  chancellor  did  not  bring  such  proceedings  within 
the  2  G.  2,  c.  23,  s.  23.  Then  it  is  said,  that  the  proceedings  had  become 
proceedings  in  a  court  of  law  or  equity,  by  being  subsequently  recorded  in 
♦8281  ^^  court  of  bankruptcy,  •pursuant  to  the  provisions  of  the  3  &  4  W. 
-I  4,  c.  114,  s.  5.  Though  the  proceedings  may  subsequently  become' 
matter  of  record  in  the  court  of  bankruptcy,  that  is  immaterial,  if  they  were 
not  so  at  the  time  the  charges  were  incurred  or  the  action  was  commenced. 
If  the  action  were  brought  after  the  proceedings  had  become  proceedings  in 
a  court  of  law  or  equity,  by  being  filed  of  record  in  the  court  of  bankruptcy, 
the  bill  would  be  taxable. 

As  to  the  13/.  Os.  6(i.,  I  think  it  clear  that  the  plaintiffs  are  not  entitled  to 
recover. 

Erskine,  J.  I  am  of  the  same  opinion.  The  fees,  charges,  and  disburse- 
ments mentioned  in  the  2  G.  2,  c.  23,  s.  23,  have  been  always  held  to  mean 
fees,  fcc,  in  respect  of  proceedings  in  a  court  of  law  or  equity.  Here,  no 
'one  item  has  been  pointed  out  as  being  a  claim  for  any  fee,  charge,  or  dis- 
bursement, except  such  as  have  been  incurred  in  proceedings  before  country 
commissioners.  The  only  question,  therefore,  is,  whether  commissioners 
sitting  under  a  country  fiat,  are  sitting  in  a  court  ofhankruptcy.  It  was  never 
so  considered  before  the  passing  of  the  1  &  2  W.  4,  c.  56.  It  was  always 
thought  necessary  to  show  some  act  done  in  the  Court  of  Chancery,  to  bring 
a  bill  of  costs  within  the  2  G.  2,  c.  23,  s.  23.  (a)  The  act  of  the  1  &  2  W. 
4,  c.  56,  has  made  a  difference  as  to  town  fiats ;  because,  under  them,  com- 
missioners sit  in  a  court  of  bankruptcy ;  but  with  respect  to  country  commis- 
sioners, the  act  appears  to  have  made  no  alteration,  except  by  limiting  the 
•ft2Ql  '^^^  chancellor  in  the  choice  of  country  commissioners.  Such  *com- 
-l  missioners  are  not  made  part  of  the  court  of  bankruptcy.  There  is, 
therefore,  nothing  in  this  act  which  appears  to  create  any  distinction  between 
the  position  of  a  solicitor  under  ^  country  fiat,  smce  the  1  &  2  W.  4,  c.  56, 
and  that  in  which  he  would  have  stood  under  a  country  commission  before 
the  passing  of  diat  act ;  when  the  only  taxation  to  which  the  solicitor's  biU 
was  liable,  was  a  taxation  as  between  me  assignees  and  the  bankrupt's  estate. 
If  assignees  chose  unnecessarily  to  employ  an  attorney,  they  would  be  liable 

(a)  Qiuare,  how  far  proceedings  before  the  lord  chancellor  in  bankrnptcy  are  to  be 
considered  as  proceedings  in  the  Court  of  Chancery.  See  Limdj  ex  parte,  6  Yes.  Jan. 
783;  Bryant,  ex  parte,  1  Yes.  dt  Bea.  Sll,  1  Rose,  288;  Crowder  y.  Damn,  3  Yoange  dt 
Jerv.433,486.  ^  _ 

4£ 


878  BiGNALL  V.  Gale.  E.  T.  1841.  [889 

to  him,  even  though  they  could  not  charge  the  estate.  Thou^  there  is  a 
general  iurisdiction  to  order  the  solicitor's  bill  to  be  taxed,  it  does  not  follow 
that  all  bills  of  costs  which  the  chancellor  may  order  to  be  taxed,  in  the  exer- 
cise of  his  general  jurisdiction,  will  come  within  the  2  G.  2,  c.  23,  s.  23.  (a) 
The  plamtifls  are  not  entitled  to  recover  the  13/.  Os,  6d, ;  because  it  is 
clear  that  the  charges  attending  the  sale  were  payable  out  of  the  proceeds 
of  the  sale,  and  ought  to  have  been  deducted  from  the  purchase-money 
before  the  balance  was  paid  over ;  and  that  they  are  not  charges  payabl^ 
by  the  assignees,  out  of  the  bankrupt's  estate. 

Rule  absolute  to  reduce  the  verdict  (6) 

(a)  And  see  Tarn  ▼.  J9eyf,  1  Stark.  N.  P.  G.  878,  (8  £.  C.  L.  R.  390,}  Holt,  N.  P.  a 
878,  D. ;  Jrrowsmith  ▼.  Barford^  1  Stark.  N.  P.  G.  279,  n. 

(6)  And  see  the  new  bankruptcy  law  amendment  act  of  5  &  6  Vict,  c  188. 
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An  objection  to  an  award  on  the  ground  of  irregular  and  improper  conduct  on  the  part 
of  the  arbitrators,  was  held  to  be  waived  where  such  conduct  had  been  known  to  the 
injured  party  three  weeks  before  the  award  was  made,  without  any  objection  being 
taken. 

Assumpsit,  brought  to  recover  a  balance,  including  the  amount  of  two 
bills  of  exchange,  daimed  to  be  due  from  the  defendant  to  the  plaintiff. 

Plea :  non  assumpsit. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittm^  at  Westminster  after 
Hilary  term,  1839,  a  verdict  was  entered  for  the  plaintiff,  damages  10,000/. 
subject  to  the  award,  &c.,  of  Cochran,  a  bookseller,  and  Howell,  a  surveyor, 
and  if  they  should  not  agree,  then  to  the  award,  &c.,  of  Hatchard,  a 
surveyor,  as  umpire,  but  who  was  not  called  upon  to  act.  Cochran  and 
Howell  made  their  award  on  the  8th  of  January,  1841,  directing  the  yeidict 
to  stand  for  2736/.,  and  ordering  the  defendant  to  pay  the  costs  of  the  refer- 
ence and  award.  • 

In  Hilary  term  last,  Wilde,  Solicitor-General,  obtained  a  rule,  calling 
upon  the  plaintiff  to  ^ow  cause  why  the  award  should  not  be  set  aside. 
The  grounds  stated  in  the  rule  were, — first,  that  the  arbitrators  had  been 
guilty  of  improper  conduct,  in  hearing  evidence  in  the  absence  of,  and  with- 
out notice  to  the  defendant  or  his  attorney ;  secondly,  that  they  had  been 
guilty  of  improper  conduct,  in  allowing  the  attendance  of  the  plaintiff's 
attorney  at  certain  meetings  held  by  them  upon  the  matters  of  the  reference, 
in  the  absence  of,  and  without  notice  to,  the  defendant  or  his  attorney ; 
thirdly,  that  one  of  the  arbitrators  had  been  guilty  of  improper  conduct,  in 
requiring  payment  to  hunself  of  a  certain  sum  of  money ;  lastly,  that  the 
arbitrators  had  been  guilty  of  improper  conduct,  in  conversing  widi  the 
plaintiff's  attorney,  upon  the  matters  of  the  reference,  at  meetings  held  in  dke 
absence  of,  and  without  notice  to,  the  defendant  or  his  attorney. 

*This  rule  was  obtained  upon  two  af!i4favits.  The  first  was  that  r«oQi 
of  the  defendant  and  one  Skelton,  which,  after  stating  the  action  and  ^ 
the  reference,  alleged  : — That  various  meetings  were  held,  at  which  wit- 
nesses were  examined  and  accounts  produced.  That  on  the  31st  of  August, 
1840,  the  cases  of  both  parties  to  the  reference  were  declared  hy  the  arbi- 
tiators,  with  the  assent  of  counsel  on  each  side,  to  be  finished  and  closed. 
That  on  the  17th  of  December,  1840,  the  deponents  had  an  interview  widi 
Cochran,  and  were  informed  by  him,  that  since  the  last  meeting  the  arbitra- 
tors had   re-examined   one   Woollacott,   an  accotmtant,  (who  had  been 
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previously  examined  as  a  witness  on  the  part  of  the  plaintiff,  and  who  had 
formerly  been  employed  by  the  defendant  as  a  clerk,)  in  the  presenceof  the 
plaintiff's  attorney,  but  in  the  absence  of  the  defendant,  his  attorney  and 
counsel ;  and  that  Howell  had,  personally  and  alone,  applied  to  Messrs. 
Uerries,  the  bankers,  for,  and  had  obtained,  evidence  as  to  certain  payments 
alleged  by  the  defendant  to  have  been  made  by  him  to  the  plaintiff;  and 
also  to  Messrs.  Cocks  and  Co.,  from  whom  no  evidence  had  been  obtained. 
That  the  defendant  thereupon  remonstrated  with  Cochran  on  the  injustice  of 
the  arbitrators'  examining  witnesses  and  obtaining  evidence  in  the  absence 
of  himself  and  of  his  professional  advisers ;  whereupon  Cochran  answered, 
that  he  and  Howell  had  determined  to  examine  witnesses  privately,  with  or 
without  the  permission  of  the  defendant,  and  would  clecide  upon  such 
evidence,  whether  it  pleased  the  defendant  or  not.  That  Cochran  required 
to  be  paid  by  the  defendant  a  sum  of  200/.,  threatening  that,  unless  his 
demand  were  complied  with,  the  award  would  be  unfavourable  to  the 
defendant.  That  on  the  I8th  of  Decemb^^r ,  Cochran  informed  the  deponents 
that  he  had  applied  to  one  Jarvis,  for  evidence  as  to  a  check  alleged  to 
have  been  lent  to  the  defendant  by  the  plaintiff,  and  which  had  been 
*8'i21  *P^d^c^^  ^  *  set-off  against  one  of  the  bills  of  exchange  put  in  on 
-I  the  part  of  the  defendant ;  and  that  he  had  found  that  the  check 
could  not  be  successfully  brought  against  the  defendant.  That  Cochran 
said,  on  that  occasion,  that  the  evidence  originally  taken  before  the  arbitra- 
tors went  for  nothing,  and  that  the  evidence  which  they  were  then  procuring 
would  decide  the  case.  That  the  deponents  were  informed  and  believed, 
that  the  plaintiff's  attomej  was  present  at  several  of  the  private  meetings  of 
the  arbitrators,  held  for  the  purpose  of  going  through  the  accounts,  and 
determining  upon  the  evidence  put  in  by  the  plaintiff  and  defendant,  and 
gave  his  opinion  as  to  the  sum  to  be  awarded;  and  that  he  also  took 
minutes  of  WooUacott's  evidence,  of  which  the  defendant  had  been  unable 
to  obtain  a  copy.  That  the  deponent  believed  that  the  plaintiff's  attorney 
had  obtained  from  the  arbitrators,  or  one  of  them,  information  as  to  the  times 
at  which  they  intended  to  meet  to  consider  their  award,  after  the  31st  of 
August,  and  that  he  was  permitted  to  take  an  active  part  at  several  such 
-meetings,  but  that  no  such  information  was  given  to  the  defendant,  or,  to 
the  best  of  his  knowledge  and  belief,  to  any  person  on  his  behalf;  and  diat 
neither  the  defendant,  nor  any  person  on  his  behalf,  ever  attended  at  any 
^  meeting,  or  took  any  part  in  the  matter  of  the  said  reference,  or  of  their 
award,  subsequendy  to  the  31st  of  August.  The  other  affidavit  was  that 
of  the  defendant's  attorney,  who  deposed,  that  having  obtained  information 
of  the  reception  of  evidence  by  the  arbitrators,  as  described  in  the  above 
affidavit,  he  applied  to  Howell  for  a  copy  of  the  minutes  of  WooUacott's 
examination,  which  he  had  never  received. 

On  the  last  day  of  Hilary  term,  Atcherley^  Sent.,  called  on  the  rule  for  the 
purpose  of  discharging  it ;  but  it  being  objected  that  a  rule  for  settmg  aside 
*8331  •  ^^  ^^^^  *couTd  not  be  discussed  on  the  last  day  of  term,  the  rule  was 
-'   enlarged.    Ant^,  p.  365. 

Cause  was  now  shown  by  Atcherley  and  Channelly  Serjts.,  (with  whom 
was  Hwmfreyy)  upon  affidavits  made  by  the  two  arbitrators,  by  Charles  Big- 
nail,  the  plaintiff's  brother,  by  Woollacott,  by  Hook,  a  clerk  of  Messrs. 
Herries  and  Co.,  and  by  the  plaintiff's  attorney.  The  affidavit  of  the  arbi- 
trators stated,  that  after  the  parties  had  closed  their  cases,  the  arbitrators  held 
a  meeting  on  the  11th  of  September,  1840,  at  which  no  person  but  them- 
selves was  present.     That  at  this  meeting  they  determined  that  they  would 
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call  for,  and  insist  upon  the  production  of,  all  books  of  account,  oankeis^ 
books,  check-books,  and  other  books,  matters,  and  things,  relating  to  all 
transactions  and  dealings  between  the  plaintiff  and  the  defendant.  That 
written  notices  were  sent  by  the  arbitrators  to  the  attorneys  of  the  plaintifl 
and  the  defendant,  to  produce  the  same  at  the  next  meetm^  of  the  arbitra- 
tors, fixed  for,  and  held  on,  the  25th  of  September ;  on  which  day  the  arbi- 
trators met,  but  the  plaintiff's  attorney  only  was  in  attendance.  That 
another  meeting  was  directed  to  take  place,  at  the  same  house  in  which  they 
were  then  assembled, — the  Exchequer  Coffee-House, — on  the  2d  of  Octo- 
ber, and  a  notice  was  sent  to  the  defendant,  peremptorily  requiring  his  at- 
tendance and  the  production  of  the  books,  the  particulars  of  which  had  been 
specified  in  the  former  notice,  and  informing  the  defendant  that,  in  the  event 
of  his  non-attendance,  the  arbitrators  would  proceed  in  his  absence.  That 
the  defendant  not  attending  on  the  2d  of  October,  the  meeting  was  adjourned 
till  the  15th ;  notice  whereof  was  given  to  the  defendant,  witib  an  intimation, 
that  unless  he  attended,  the  arbitrators  would  proceed  in  his  absence.  That 
*on  the  15th  of  October,  the  arbitrators  and  the  plaintiff's  attorney  at-  r^ooj 
tended,  but  no  one  appeared  on  the  part  of  the  defendant,  though  '- 
some  books  were  produced  as  comin^rom  the  defendant,  which  haa  been  left 
by  mistake  at  another  coffee-house  in  Palace  Yard.  That  the  plaintiff's  attorney 
then  delivered  up  to  the  arbitrators  certain  books  and  papers,  as  and  for  all  the 
books  and  papers  in  his  custody  or  power  belonging  to  the  plaintiff;  where- 
upon the  arbitrators  proceeded  in  their  reference.  That  the  arbitrators  found 
great  diflficulty  in  the  examination  of  several  bills  of  exchange,  put  in  by  the 
defendant,  relating  to  the  accounts  in  dispute  between  the  parties,  by  reason 
of  the  defendant  withholding  several  important  books,  amongst  which  were 
the  balance-books,  the  check-booka,  and  the  bill-books.  That  the  arbitra- 
tors agreed  that  Woollacott  should  be  recalled  to  identify  the  books  pro- 
duced on  the  part  of  the  defendant,  and  to  state  what  books,  if  any,  the  de- 
fendant possessed  which  had  not  been  produced ;  and  therefore  they  requested 
the  plaintiff's  attorney  to  procure  WooUacott's  attendance.  That  Woolla- 
cott appeared  on  the  4th  of  December,  1840,  and  the  arbitrators  put  some 
questions  to  him  with  respect  to  the  books,  and  requested  the  flakdiff^s  at- 
tomey  to  take  down  in  writing  WooUacott's  statement,  while  the  arbitrators 
looked  over  the  books  which  were  then  identified.  That  Woollacott,  having 
spoken  to  the  identity  of  some  of  the  books,  declared  that  there  were  two 
bill-books,  besides  check-books  and  balance-books,  which  had  not  been 
produced,  and  which  would  have  afforded  importaoit  information.  That 
doubts  existing  in  the  minds  of  the  arbitrators  as  to  the  real  date  of  some 
bills  of  exchange  which  had  been  produced  by  the  defendant,  by  reason  of  a 
portion  of  their  contents  being  cut  off  or  obhterated,  the  arbitrators  agreed 
that  they  would  make  inquiries  of  Messrs.  Herries  and  Co.  and  of  Messrs. 
•Cocks  and  Co.  with  respect  to  these  bills ;  and  also  that  they  should  r«oQ5 
make  inquiries  of  Jarvis  with  regard  to  the  check  mentioned  in  the  ^ 
affidavit  filed  in  support  of  the  rule,  in  order  that  they  might  obtain  a  know- 
ledge of  facts  which  might  guide  them  in  their  decision. 

Cochran  denied  that  he  had  demanded  200/. 

The  affidavit  of  the  plaintiff's  attorney  stated, — that  he  had  not  at  any 
time  interfered  with  the  deliberations  of  the  arbitrators,  and  that  he  was  not 
present  at  any  of  their  meetings,  after  the  respective  cases  of  the  parties  had 
been  closed,  except  for  the  purpose  of  producing  certain  books  of  account 
and  papers,  called  for  by  the  arbitrators ;  and  that  on  the  4th  of  December, 
1840,  he  attended  the  arbitrators,  at  their  request,  with  Woollacott,  whom 
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the  arbitrators  were  desirous  of  re-examining  as  to  the  books  kept  by  him, 
as  clerk  to  the  defendant,  and  whose  examination  he,  on  that  occasion,  took 
down,  at  the  request  of  the  arbitrators. 

Atcherley^  Serjt.  The  correctness  of  the  conclusion  at  which  the  arbitra- 
tors have  arrived  is  not  disputed,  even  by  the  affidavits  upon  which  this  rule 
was  obtained;  and  the  irregularities  and  misconduct  stated  in  those  affida- 
vits have  been  fully  answered.  There  is  no  ground  for  disturbing  the  set- 
tlement in  which  the  arbitrators  appointed  by  both  parties  have  concurred 
after  a  protracted  and  expensive  (al  investigation. 

Channelly  Serjt.,  on  the  same  siae.  The  mode  of  conducting  an  inquiry 
before  arbitrators  is  matter  for  the  discretion  of  the  arbitrators  themselves, — 
persons  selected  by  the  parties  on  account  of  their  supposed  competency  to 
•8361  ^^^^^^^  ^^^^  inquiry.  The  court  will  not  mteHere,  *on  tiie  ground 
-■  that  a  witness  has  been  recalled  by  the  arbitrators,  after  the  case  was 
closed,  no  improper  motive  appearing  on  the  part  of  the  arbitrators,  and  the 
re-examination  not  being  brought  about  by  the  management  of  the  plaintiff 
or  his  attorney.  If  there  was  any  irregularity  in  these  proceedings,  the  de- 
fendant should  not  have  lain  by,  taking  the  chance  of  a  favourable  decision, 
but  should  have  stated  his  objection  immediately.  Atkinson  v.  Ahrahamj 
1  B.  &  P.  175,  and  HewleU  v.  Laycock,  2  Carr.  &  P.  574,  (12  E.  C.  L.  R. 
5?71,)  cor.  Abbott,  C.  J.,  were  cited. 

Skesy  Serjt.,  (with  whom  was  Wilder  Solicitor-General,)  in  support  of  the 
rule.  The  charge  of  corruption  is  answered :  but  the  arbitrators  were  guilty 
of  gross  irre^larity,  amounting,  though  not  to  moral,  yet  to  legal  (6)  mia- 
conduct ;  which  is  a  sufficient  ground  K>r  setting  aside  the  award ;  PMpps  v. 
Ingramy  3  Dowl.  P.  C.  669.  Several  cases  to  this  effect  are  collected  in 
Watson  on  Arbitration,  2d  ed.,  224 — 227,  as  Hkk  and  Others^  in  re, 
8  Taunt.  694,  (4  E.  C.  L.  R.  249,)  an  Anonymous  Case  in  2  Chitt.  Rep. 
44 ;  Walker  v.  Frohisher^  6  Ves^  jun.  70 ;  Featherston  v.  Cooper ^  9  Ves.  jun. 
68,  where  Lord  Eldon,  C,  says :  '/  No  court  could  permit  an  arbitrator  to 
decide  so  delicate  a  question,  as  whether  a  witness,  examined  in  the  absence 
of  the  other  party,  had  an  influence  on  him  or  not."  WooUacott  was  recall- 
ed for  a  very  important  purpose,  and  stated,  that  the  defendant  had  other 
books  which  ought  to  have  been  produced.  This  statement  the  defendant 
should  have  been  allowed  to  meet,  by  producing  the  books  supposed  to  be 
material,  or  by  correcting  or  explaining  the  statement.  The  inquiries  and 
*8371   ^^^^^^"^^ioi^  respecting  the  checks  and  the  bills  of  *exchang 


not  to  have  taken  place  without  notice  to  the  defendant.  The  no- 
tices stated  in  the  affidavits  filed  by  the  plaintiff,  relate,  not  to  the  examina- 
tion of  witnesses,  but  to  the  production  of  books.  Atkinson  v.  Abraham 
has  been  cited  for  the  plaintiff;  but,  in  that  case,  the  judgment  of  the  court, 
as  delivered  by  Eyre,  C.  J.,  was  this, — "  Upon  what  ground  in  law  is  it 
that  the  second  examination  will  impeach  this  award  ?  This  is  clear,  that 
if  the  arbitrator  thought  proper  to  ask  the  witness  a  question  for  his  own  in- 
formation, after  the  evidence  was  closed,  that  circumstance  will  (would)  not 
induce  us  to  set  aside  the  awards  If,  indeed,  it  appeared  that  there  was  any 
surprise  inity — that  the  second  examination  had  been  brought  about  through 
the  management  of  the  defendant's  attorney,  that  might  be  a  good  ground 
of  objection.  Besides^  this  seems  a  matter  of  too  little  consequence  to  be  opened 
again." 

(a)  The  plaintifT's  costs,  taxed  as  between  party  and  partj»  amounted  to  9362.,  inclod 
ing  457/.  10«.  paid  to  the  two  arbitrators. 

(b)  Vide  HaU  and  Hinds,  in  rt,  post,  847. 

VOL.  XL.  Ill  4  B  2 
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TiNDAL,  C.  J.  We  cannot  lose  sight  of  this, — ^that  for  tfiree  weeks  before 
the  award  was  made,  the  defendant  was  aware  of  all  the  objections  which 
he  now  urges  to  the  court  On  the  17th  and  l8th  of  December,  the  de- 
fendant was  informed  by  Cochran  that  Woollacott  had  been  recalled,  and 
that  the  arbitrators  had  sought  for  and  obtained  information  from  other  per- 
sons. What  right  has  he  to  lie  by,  and  allow  the  arbitrators  to  make  their 
award,  and,  when  he  finds  the  award  to  be  against  him,  to  more  to  set  it 
aside  upon  this  objection?  There  is  another  ground  upon  which  it  s^>pe9is 
to  me  that  we  ought  not  to  disturb  the  award.  The  case  was  closed  on  the 
31st  of  August,  and  was  afterwards  re-opened.  Three  specific  notices  were 
given  to  the  defendant,  who  neglected  to  appear  upon  any  of  them.  Mi^t 
not  the  arbitrators  reasonably  conclude  that  the  defendant  meant  to  leave  the 
case  in  their  hands  ?  If  it  had  appeared  that  any  injury  had  been  done  to 
the  ^defendant  in  these  ez  parte  proceedings,  though  he  would  have  r«oQo 
come  with  a  bad  grace,  the  court  mi^t  have  thought  it  right  to  '- 
re-open  the  matter.  Nothing  of  the  kind  is,  however,  shown  by  his  aflt- 
davits.  llie  plaintiff's  attorney  placed  before  the  arbitrators  the  books 
which  he  had  been  required  to  produce,  and  he  was  present  when  WooUa- 
cott  was  examined  by  the  arbitrators.  This  was  all  that  was  done  by  the 
plaintiff's  attorney  in  the  absence  of  the  defendant.  This  case,  as  it  appears 
to  me,  comes  i;^ithin  Atkinson  v.  Jihraham^  where  it  was  held  to  be  no 
ground  for  setting  aside  an  award,  that  one  of  the  witnesses  for  the  defend- 
ant was  re-examined  by  the  arbitrators  after  the  case  on  both  sides  was 
closed,  and  the  plain tiif's  attorney  was  gone  away ;  it  not  appearing  that 
such  re-examination  had  been  brought  about  by  the  management  of  the  de* 
fendant's  attorney.     I  think  the  rule  ought  to  be  discharged. 

BosANQUET,  J.  I  am  of  the  same  opinion.  If  any  irregularity  was  com- 
mitted, it  was  one  of  which  the  defendant  had  ftiU  notice  before  the  award 
was  made.  He  had  fiiU  notice,  not  only  of  the  irregularity,  but  also  of  the 
intention  of  the  arbitrators  to  proceed.  Notwithstanding  the  case  had  been 
closed  on  both  sides  on  the  31st  of  August,  it  was  competent  to  the  arbitra- 
tors, if  they  saw  fit,  to  require  the  production  of  fiirAer  evidence,  either 
parol  or  documentary.  The  arbitrators  did  require  the  production  of  further 
documentary  evidence,  and  a  written  notice  was  given  to  the  defendant  to 
attend.  He  did  not  attend ;  and  a  second  notice  was  served  ;  but  still  the 
defendant  did  not  appear.  The  arbitrators  did  not  proceed  ex  parte  upoo  | 
the  second  default,  but  caused  a  third  notice  to  be  served ;  still  the  defend-  | 
ant  did' not  appear.  These  notices  required,  from  each  party,  the  production  | 
of  certain  books,  &c.  The  plaintiff  produced  all  his  books,  &c.,  and  the  I 
defendant  ^produced  some  books,  &c.,  on  his  part.  The  arbitrators  rtoog  ' 
then  sent  for  an  accountant  who  had  been  clerk  to  the  defendant,  and  *- 
who  had  been  already  examined  before  them,  in  order  to  ascertain  whether 
the  books  produced  by  the  defendant  were  all  the  books  kept  by  him. 
ITiese  proceedings  are  communicated  to  the  defendant  on  the  17th  and  l8tb 
of  December.  The  defendant  never  desires  to  be  informed  what  the  result 
of  these  inquiries  was ;  but  he  lies  by  until  the  award  is  made ;  two  days  after 
which  he  moves  for  this  rule.  If  any  irregularity  had  been  committed,  it 
should  have  been  pointed  out  to  fte  arbitrators  before  they  made  their 
award.  1  am,  therefore,  of  opinion  that  the  award  cannot  now  be  objected 
to ;  and  that  the  rule,  which  has  been  obtained  for  setting  it  a^de,  must  be 
discharged. 

CoLTMAN,  J.    I  am  of  opinion  that,  under  the  particular  circumstances  of 
this  case,  there  is  not  sufficient  ground  for  setting  aside  the  award.    11^ 
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which  weighs  with  me  is,  that  three  successive  notices  were  given  to  the 
defendant,  in  the  last  of  which  it  was  stated,  that  unless  the  defendant  at- 
tended, the  arbitrators  would  proceed  in  his  absence.  As  the  defendant  did 
not  attend  upon  this  notice,  I  do  not  see  what  conclusion  the  arbitrators 
could  come  to,  except  that  the  defendant  abandoned  the  matter  to  them. 
Though  I  think  that  the  arbitrators  would  have  acted  more  wisely,  had  they 
given  notice  to  the  defendant  of  their  intention  to  re-examine  WooUacott,  I 
cannot  say  that  they  were  bound  to  do  so,  after  the  previous  default  of  the 
defendant  At  all  events,  I  think  the  defendant  comes  too  late  to  complain 
afler  the  award  is  made,  he  not  having  required  the  arbitrators  to  do  any 
thing,  upon  being  informed  of  the  course  which  they  had  taken. 

EasKiNE,  J.  I  cannot  say  that  the  arbitrators  have  proceeded  with  strict 
^8401  ^g^^^^^y*  Though  they  gave  ^notice  to  the  defendant  that,  in  the 
J  event  of  his  non-attendance,  the  would  proceed  ex  parte j  that  would 
be  understood  to  imply  rather  that  they  would  proceed  to  examine  the  docu- 
ments, the  production  of  which  they  had  required,  than  that  they  meant  to 
re-examine  a  witness.  It  does  not,  however,  appear  that  any  mjury  resulted 
to  the  defendant  from  that  re-examination.  The  defendant  put  in  some 
documents  upon  which  the  arbitrators  were  unable  to  proceed  without  fur- 
ther explanation  from  him,  and,  upon  the  non-attendance  of  the  defendant, 
the  arbitrators  thought  it  right  to  make  inquiries  of  different  persons.  The 
defendant  has  not  shown  that  he  has  suffered  from  these  inquiries.  I  think, 
therefore,  that  we  should  do  wrong  to  set  aside  the  award,  after  the  defend- 
ant has  lain  by,  without  taking  an  objection  until  after  the  award  was  made. 
Although,  therefore,  there  may  have  been  something  which  amounted  to 
irregularity  on  the  part  of  the  arbitrators,  I  think  that  the  irregularity  is 
waived  by  the  conduct  of  the  defendant. 

Rule  discharged. 

•841]  *SMITH  V.  TWOART--^ 

A  party  who  had  agreed  to  rent  a  honse,  sent  in  a  woman  to  clean  the  house,  and  work- 
men to  paper  one  of  the  rooms  :  Hdd^  to  be  sufficient  evidence  of  occupation  to  go  to 
the  jury,  m  an  action  for  use  and  occupation. 

Assumpsit,  for  use  and  occupation.  Plea :  non  assimipsit.  The  parti- 
culars of  demand  were  for  one  quarter's  rent,  from  the  30th  of  July  to  the 
30th  of  October,  1840. 

At  the  trial,  before  Maule,  J.,  at  the  sittings  at  Westminster,  in  this  term, 
a  verbal  agreement,  for  letting  the  premises  to  the  defendant,  was  proved ; 
but  it  appearing  that  there  had  been  a  written  memorandum  between  the 
parties,  the  memorandum  was  put  in.  The  letting  was  for  one  year,  with  a 
quarterly  reservation  of  rent,  and  an  engagement,  on  the  part  of  the  plaintiff, 
to  put  the  premises  into  repair  before  the  occupation  should  commence.  At 
the  time  of  the  agreement,  the  premises  were  in  the  possession  of  one  Mat- 
thews, the  plaintiff's  former  tenant.  Matthews  continued  to  occupy  during 
the  month  of  August,  and  received  rent  from  an  under-tenant,  up  to  the  3a 
of  October.  The  defendant  never  went  to  reside  on  the  premises,  but  sent 
in  a  woman  to  clean  the  house ;  on  which  occasion  he  obtained  the  key 
from  Matthews.  It  was  not  shown  whether  the  repairs  were  done  by  the 
plamtiff  as  stipulated ;  but  it  appeared  that  the  defendant,  thinking  one  of 
the  rooms  too  cold,  had  it  papered  at  his  own  expense.  Shee^  Serjt.,  con- 
tended, on  the  part  of  the  defendant,  that  no  suificent  evidence  of  occupation 
had  been  given ;  and  he  cited  Pvnero  v.  Judson,  6  Bingh.  206,  (19  E.  C.  L. 
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R.  56,)  S.  C,  3  M.  &  P.  497.     The  learned  judge,  however,  refused  to 
stop  the  cause,  aod  left  it  to  the  juiy  to  say  whether  there  had  been  any 
occupation  by  the  defendant,  giving  the  defendant  leave  *to  move  to  mroAo 
enter  a  nonsuit  in  case  the  jury  should  find  a  verdict  for  the  plaintiff.     *- 
rhe  jury  having  returned  a  verdict  for  the  amount  of  the  quarter's  rent, 

SheCy  Serjt.,  now  moved  to  enter  a  nonsuit  In  order  to  support  tlus 
action,  an  occupation  by  the  defendant  must  be  shown.  Actual  occupation 
is  indeed  not  necessary;  Pinero  v.  Judson;  but  in  the  absence  of  actual 
occupation,  a  constructive  occupation  must  be  proved.  [Tindai«,  C.  J., 
The  words  of  the  statute  are  "  held  or  occupied,"  and  "  held  or  enjoyed."] 
A  bare  right  to  occupy, — as  where  a  party  agrees  to  take  furnished  lodgings, 
but  does  not  enter, — is  not  sufficient.  Edge  v.  Strafford^  1  Cro.  &  Jenr. 
391 ;  JVowA  v.  Tailock,  2  H.  Bla.  323.  [Tikdal,  C.  J.  How  can  it  be 
said  that  there  was  no  entry,  when  a  woman  was  sent  in  to  clean  the  house, 
and  a  room  was  papered,  by  the  defendant  ?]  At  that  time  a  person  holding 
under  the  plamtiffwas  in  possession.  [Tindal,  C.  J.  If  there  was  any 
evidence  of  an  occupation,  there  can  be  no  nonsuit.]  In  Jones  v.  Reynolds^ 
7  Carr.  &  P.  335,  (32  E.  C.  L.  R.  531,)  (oj  the  digging  of  holes  for  the 
purpose  of  examining  the  property  was  hela  not  to  be  necessarily  a  taking 
of  possession ;  Woolley  v.  Wailing,  7  Carr.  &  P.  610,  (32  E.  C.  L  R. 
653.)  (6) 

TiNDAL,  C.  J.  No  ^und  has  been  laid  for  setting  aside  the  verdict 
The  defendant  was  entitled  to  the  possession,  and  had  engaged  to  pay  the 
rent ;  and  there  was  some  evidence  from  which  a  jury  might  infer  occu- 
pation. 

CoLTMAN,  J.,  concurred. 

^Erskine,  J.    If  the  party  enters  and  has  the  means  of  occupying,   r^ojo 
the  case  is  within  the  statute.     Here  there  was  some  evidence  for  *> 
the  jury,  and  it  was  properly  left  to  them ;  and  upon  that  evidence  they 
have  found  the  fact  of  occupation.  Rule  refused,  (c) 

(a)  In  that  case  the  defendant  sent  men  upon  the  premises  to  dig  holes  before,  and 
none  aAer,  the  agreement  was  signed.  8.  C,  not  S.  P.,  6  N.  &  M.  441,  4  A.  dc  £.  806. 
(31  E.  C.  L.  R.  184.) 

(6)  And  see  CoUbrook  v.  Tiekell,  4  Ad.  &  EH.  »16,  (31  £..  C.  L.  R.  230,)  6  N.  db  M.  483. 

(c)  It  does  not  appear  at  what  time  Matthews*s  interest  in  the  hoase  expired.  If  it 
covered  the  period  daring  which  the  room  was  papered  and  the  woman  sent  in  to  cleajn, 
the  defendant  woaid,  at  the  time  of  the  constructive  occupation,  have  only  a  reversionary 
interest,  expectant,  as  to  the  right  of  possession,  upon  the  determination  of  Mattfaews's 
interest,  with  a  nutne  itigniory  during  the  continuance  of  that  interest.  As  the  agreement 
'  between  the  plaintiff  and  the  defendant  was  not  by  deed  indented,  so  as  to  create  a  right 
to  make  an  immediate  demise  by  estoppel,  (as  to  which  seeDoedem,  BvlUn  v.  jlftttt,4  Nev. 
&.  Mann.  29,)  such  constructive  occupation  would,  in  the  case  supposed,  be  an  occupa- 
tion by  the  defendant,  not  by  the  permission  and  sufferance  of  the  plaintiff,  as  alleged  in 
the  declaration,  but  by  the  permission  and  sufferance  of  Matthews  or  his  under-tenant. 
On  the  other  hand,  if  Matthews  or  his  under-tenant  wrongfully  held  over,  an  entry  by 
the  defendant  would  vest  the  possession  in  him ;  Butcher  v.  Butcher,  I  Mann,  dc  RyL  220. 
Aiiid  see  8.  C,  7  Bam.  A  C.  399 ;  Chritty  v.  Tancred,  9  Mees.  A  W.  438. 


COTTAM  and  Another  v.  PARTRIDGE. 

iVhere  a  verdict  is  taken  for  the  plaintiff,  subject  to  a  special  case,  and  before  the  case 
is  settled  the  defendant  becomes  bankrupt,  the  court  will  not  order — that  a  verdict 
shall  be  entered  for  the  defendant,  unless  the  plaintiff  will  proceed  with  the  case ;  but 
they  will  set  aside  the  nominal  verdict  and  direct  a  new  trial,  unless  both  parties  con- 
sent to  a  itet  proceutu. 

A  NOMINAL  verdict  was  taken  for  the  plaintiffs  in  this  case  for  the  sum  of 
44/.  I2s,  8d,,  subject  to  the  opinion  of  the  court  upon  a  special  case  to  be 
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stated.  Some  difiereaces  arose  as  to  the  facts  to  be  settled,  pending  which, 
in  Apnl,  1840,  the  defendant  became  bankrupt;  whereupon  the  plaintifls 
refused  to  proceed  in  the  settlement  of  the  special  case. 
•8441  *  ^'  ^'  Watson^  at  the  beginning  of  this  term,  obtained  a  rule, 
^  calling  upon  the  plaintifis  to  show  cause  why,  in  default  of  their 
proceeding  to  settle  a  special  case  to  be  submitted  for  the  decision  of  the 
court,  the  verdict  entered  for  the  plaintifis  should  not  be  set  aside,  and  a 
verdict  entered  for  the  defendants,  or  why  a  new  trial  should  not  be  had 
Against  which 

G.  Hayes  now  showed  cause.  Some  part  of  the  rule  which  has  been  ob- 
tained  will  not  be  resisted.  The  court  has  authority  to  set  aside  the  verdict 
which  has  been  formaUy  entered  for  the  plaintifis,  and  to  direct  a  new  trial ; 
but  it  has  no  power  to  order  a  verdict  to  be  entered  for  the  defendant.  Nor 
is  the  defendant  entitled  to  the  other  alternative.  The  plaintifis  cannot  be 
compelled  to  proceed  with  the  special  case,  under  the  altered  circumstances 
of  the  defendant.  They  would  have  no  remedy  against  the  defendant,  and 
must  prove  against  an  insolvent,  unproductive  estate.  In  Medley  v.  Smithy 
6  B.  Moore,  153,  it  was  held,  that  where,  afler  a  nominal  verdict,  the  plain- 
tiff refused  to  prepare  or  complete  a  special  case,  he  could  not  be  compelled 
to  do  so,  and  that  the  only  course  is,  to  set  aside  the  verdict,  and  send  the 
case  down  to  a  new  trial.  Tidd's  Practice,  899,  9th  ed.  This  case  is 
analogous  to  those  which  have  arisen  upon  arbitrations,  where  a  party  has 
become  bankrupt  afler  the  submission ;  Woolley  v.  Kelly^  1  B.  &  C.  68, 
(8  E.  C.  L.  R.  26,^  S.  C.  per  nom.  Woolley  v.  Clark  and  Others,  2  D.  &  R. 
158.  Where  a  rule  nisi  has  been  o  )tained  for  judgment  as  in  case  of  a  non- 
suit, it  appears  that  if  the  plaintifi*  has  commenced  his  action,  knowing  that 
the  defendant  was  insolvent,  the  court  will  compel  him  to  give  a  peremptory 
undertaking ;  but  where  the  defendant  has  become  ban^pt  or  insolvent 
•8ilP>1  ^^^®  ^®  *commencemen^  of  the  action,  or  where  the  insolvency  of 
-I  the  defendant  has  become  known  to  the  plaintiff*  afler  the  commence- 
ment of  the  action,  the  court  will  not  compel  him  to  proceed.  Here,  the 
plaintifis  are  ready  to  consent  to  a  stet  processus,  [Tindal,  C.  J.  We  can- 
not farce  parties  to  accept  a  stet  processtis.] 

Jr.  H.  Watsariy  in  support  of  the  rule.  The  court  has  clearly  power  to 
order  that  a  special  case  shall  be  stated,  or  in  default  thereof,  a  verdict  en- 
tered for  the  defendant.  In  Jackson  v.  Hally  2  B.  Moore,  478,  where,  afler 
a  special  case  had  been  settled,  the  defendant  refused  to  obtain  a  Serjeant's 
signature,  Gibbs,  C.  J.,  said: — "  If  the  court  see  grounds  to  believe  that 
the  defendant  fraudulently  withholds  the  case  from  being  argued,  they  may 
order  the  postea  to  be  delivered  to  the  plaintiffs,  and  they  may  enter  up 
judgment  thereon  ;  tluU  is  the  only  course  that  can  be  adopted,  when  one  party 
withholds  that  which  it  is  his  duty  to  perform.  The  court  would,  in  such 
cases,  oblige  parties  to  do  justice."  In  Taylor  v.  Gregory,  2  B.  &  Ad.  774, 
(22  E.  C.  L.  R.  182,)  the  court  granted  a  rule  for  the  plaintiff*  to  enter  up 
judgment  and  issue  execution  for  the  whole  amount  of  the  nominal  verdict, 
which  had  been  taken  subject  to  a  reference  as  to  the  amount  of  damages, 
unless  the  defendant  would  consent  to  the  enlargement  of  the  time  for 
making  the  award  which  the  arbitrator  had  suffered  to  slip.  [Erskine,  J. 
What  power  is  there  to  enter  a  verdict  for  the  defendant  ?]  The  special 
case  would  have  contained  a  power  to  order  the  verdict  to  be'entered  for 
the  defendant.  Medley  v.  Smith  docs  not  militate  against  this  application. 
That  was  an  action  of  replevin,  in  which  a  verdict  could  not  be  ordered  to 
be  entered  for  rent  and  damages  which  had  never  been  assessed  by  a  jurv 
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[CoLTMAN,  J.  The  *judgment  might  have  been  entered  up  at  com-  r«oig 
mon  law.](a)  In  Wil/dnson  v.  Timey  4  Dowl.  P.  C.  37,  CoLE&iDGEy  J.,  *• 
directed  that  judgment  should  be  entered  up,  and  execution  issued  lor  the 
amount  of  the  nominal  verdict,  unless  the  defendant  would  consent  to  an 
enlargement  of  th^  time  for  making  the  award.  [Tindal,  C.  J.  In  that 
case,  and  in  Jackson  v.  Hall  and  Taylor  v.  Gregory^  a  conditional  verdict 
had  been  taken  for  the  plaintiff.     Here,  you  want  to  alter  the  verdict.] 

TiNDAL,  C.  J.  The  cases  cited  on  the  part  of  the  defendant  contain  ex* 
pressions  which  are  somewhat  strong  in  support  of  the  view  for  which  he 
contended ;  but  they  all  appear  to  be  cases  in  which  there  was  an  unjusti- 
fiable, as  well  as  an  unnecessary,  refusal  to  proceed.  Here,  there  is  no 
breach  of  faith ;  but  a  new  state  of  things  has  arisen.  We  ought  not  to 
force  the  plaintiBs  to  incur  additional,  and  probably  useless,  expense ;  nor, 
on  the  otiier  hand,  can  we  deprive  the  defendant  or  his  attorney  of  his 
remedy  to  recover  his  costs,  supposing  the  action  to  be  unfounded.  All  that 
we  can  do  is,  to  remove  the  bar  which  at  present  exists,  by  setting  aside 
the  verdict  which  has  been  entered  for  the  plaintiiis. 

CoLTMAN,  J.  I  should  have  been  glad  if  any  authority  had  been  found 
to  support  the  position  contended  for  on  behalf  of  the  defendant.  None 
such  has  been  produced ;  and  I  think  that  all  that  the  court  can  do  is,  to  giant 
a  new  trial. 

Erskine,  J.  I  am  also  of  opinion  that  the  court  has  no  authority  to 
order  a  verdict  to  be  entered  for  the  ^plaintiff.  At  the  same  time,  r»o^ 
I  think  we  ought  not  to  allow  the  nominal  verdict,  that  was  taken  "^ 
for  a  purpose  which  the  plaintiffs  now  abandon,  to  stand  in  the  way  of  a 
new  trial.  Where  a  rule  for  judgement,  as  in  case  of  a  nonsuit,  is  refused 
or  discharged,  the  defendant  has  it  in  his  power  to  cariy  down  the  cause  for 
trial  by  proviso.  The  proceedings  upon  such  a  rule,  therefore,  have  no 
analogy  with  the  case  before  the  court. 

Rule  absolute  for  a  new  trial. 

(a)  For  a  remm  of  the  caule  or  goods  taken,  vide  1  Wms.  Sannd.  195  b,  lu 
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Where  a  gross  mistake  is  made  by  arbitrators,  though  not  apparent  on  the  face  of  the 
award,  the  court  will  sometimes  set  aside  the  award,  as  for  tnisronduct  of  the  arbitra- 
tors. As  where  A.  claiming  two  sums  lo  be  due  to  him  from  B.,  the  contentioD  before 
the  arbitrators  is  merely  whether  A.  is  entitled  to  both  or  one  only  of  those  sums,  and 
the  arbitrators,  meaning  to  give  A.  both  sums,  instead  of  adding  Uiem  together,  deduct 
the  smaller  from  the  larger,  and  instead  of  directing  the  payment  to  be  made  by  B.  lo 
A.,  award  that  the  payment  shall  be  made  by  A.  to  B. 

Certain  disputed  matters  of  account  between  these  parties  were  referred 
to  the  arbitrament  of  two  merchants,  named  by  the  parties,  and  a  third, 
chosen  bv  the  two,  or  of  any  two  of  them ;  the  costs  to  be  in  their  discredoo, 
with  a  clause  in  the  agreement  of  reference  for  making  the  submission  a  rale 
of  court.  ' 

Hall  admitted  a  balance  of  143^.  15^.  lid.  to  be  due  from  him  to  Hinds,  I 
and  the  only  contention  before  the  arbitrators  was,  whether  the  balance  due  I 
to  Hinds  exceeded  that  sum.  Upon  an  investigation,  which  depended  I 
wholly  upon  accounts  in  writing,  rendered  by  one  party  to  the  other,  it  ap-  I 
peared,  to  the  satisfaction  of  the  arbitrators,  that  75^.  4s,  Id.  beyond  the  | 
143/.  15^.  lie/.,  was  due  from  Hall  to  Hinds.  By  mistake,  the  ari)itrators, 
mstead  of  adding  these  two  sums  together,  deducted  the  75/.  4s.  Id.  from  the 


848]  2  Manning  &  Gbanger.  887 

^8481  ^^^'*  ^^*  ^^^' '  ^^^'  ^y  another  mistake,  they  directed  *that  68/. 
-'  lis,  4d,y  being  the  sum  remaining  after  such  deduction  of  the  75/. 
48.  Id.  out  of  the  143/.  lbs.  lid.,  should  be  paid  by  Hinds  to  Hall.  Upon 
this  double  blunder  bein^  pointed  out  to  the  surbitrators,  they  requested  Hall 
to  consent  to  the  award  being  set  right ;  but  with  this  request  Hall  refused 
to  comply. 

BompaSy  Seijt.,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon 
Hall  to  show  cause  why  the  award  should  not  be  set  aside,  on  an  affidavit 
of  these  facts,  made  by  two  of  the  arbitrators ;  the  arbitrator  appointed  by 
Hall  refusing  to  join  m  such  affidavit,  though  he  verbally  expressed  his 
assent  to  the  statements  sworn  to  by  his  co-arbitrators. 

CharmeUy  Serjt.,  in  Hilary  term,  showed  cause,  upon  an  affidavit  which, 
'without  denying  the  facts  above  stated,  alleged  that  Hall  had  paid  61/.  12^., 
the  costs  of  the  award  and  of  the  agreement  of  reference,  upon  taking  up  the 
award,  in  which  it  was  directed  that  those  costs  should  be  paid  in  equal 
moieties ;  and,  further,  that  Hinds  being  resident  abroad,  (a)  Hall  would  be 
unable  to  recover  the  moiety  from  him. 

The  award  being  good  exfade^  the  court  has  no  power  to  interfere.  In 
Gordon  v.  MUcheUj  3  B.  Moore,  241,  it  was  held,  that  where  an  award  is 
clear  upon  the  face  of  it,  the  affidavit  of  an  arbitrator,  to  explain  the  inten- 
tion, is  inadmissible.  In  Williams  v.  Jones^  5  Mann.  &  Ryl.  3,  it  was  held, 
that  an  award  cannot  be  questioned  upon  grounds  not  appearing  upon  the 
face  of  the  award,  or  in  any  paper  annexed  thereto.  In  Jones  v.  Corry^ 
6  New  Cases,  187,  (35  E.  C.  L.  R.  79,)  a  statement  of  matters  not  appear- 
ing in  the  award,  was  received  and  acted  upon  by  this  court ;  but  in  Doe 
♦ftAQi  ^^^'  Oxenden  v.  ^Crofpper^  2  P.  &  D.  490,  493,  since  reported, 
°^^J  10  A.  &  E.  1 97,  (37  E.  C.  L.  R.  90,)  the  Court  of  Queen's  Bench, 
intimating  that  the  course  which  had  been  pursued  in  Jqims  v.  Carry  might 
l^ad  to  inconvenience,  refused  to  correct  an  award  by  a  written  statement  of 
the  grounds  upon  which  the  arbitration  had  proceeded,  delivered  by  him 
together  widi  the  award.  In  Ward  v.  Deem,  3  B.  &  Adol.  234,  (23  £.  C. 
L.  R.  59,)  it  was  held,  that  an  arbitrator  who  had  directed  that  die  costs  of 
the  reference  and  awanj  should  be  paid  by  the  defendanty  his  intention  being 
that  they  should  be  paid  by  the  ptaint^y  could  not  set  the  award  right  in 
that  respect  afler  it  had  been  executed.  Henfree  v.  Bromley y  6  East,  309, 
2  J.  P.  Smith,  400,  (J)  proceeded  upon  the  same  principle.  If  such  a  cor- 
rection were  allowed,  it  would  follow  that  afbitrators  might  make  a  new 
award,  from  time  to  time,  until  the  period  limited  by  the  submission  for 
making  their  award  had  expired.  In  a  late  case,  the  Court  of  Exchequer 
refused  to  correct  an  error  in  figures  made  by  counsel  in  endorsing  upon  his 
brief  the  amount  of  a  verdict  taken  by  consent,  (c)  If  the  coiurt  had  the 
jurisdiction  contended  for,  they  would  not  exercise  it  except  upon  the  terms 
of  relieving  Hall  from  Hinds'  share  of  the  expense  of  taking  up  the  award. 

WUdsy  Solicitor-Greneral,  in  support  of  the  rule.  [Tindal,  C.  J.  Is  it 
impossible  in  this  case  to  have  an  assent  to  the  sending  back  of  this  case  to 
the  arbitrators  ?]  Quite  so  ;  the  intention  avowedly  being,  to  take  advantage 
of  this  blunder.  This  is  an  application  to  the  equitable  jurisdiction  of  the 
court,  and  there  can  hardly  be  a  clearer  case  for  the  exercise  of  that  jurisdic- 
tion.    Gross  mistake,  either  apparent  on  the  face  of  the  award,  or  to  be  made 

(a)  Vide  infH,  858,  n. 

(6)  And  see  Ervint  y.  Ebmm,  8  Bast,  64 ;  Moon  v.  Bmthin^  1  K.  ic^.  606,  (84  E.  a  L» 
R.  167,)  2  N.  A  P.  486. 
(c)  Not  reported. 
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out  by  evidencsy  is  stated  by  Lord  Thurlow,  C,  *as  one  of  the  r«ogA 
grounds  for  setting  aside  awards ;  Knox  y,  SymmondSy  1  Yes.  jun.  ^ 
369 ;  ^'  but  in  case  of  mistake,  it  must  be  made  out  to  llie  satisfaction  of  the 
arbitrator."  In  Anderson  v.  Dara/j  18  Yes.  jun.  447,  Lord  Eldok,  C, 
saj^s,  *^  the  rule  as  to  mistake  is,  that  where  there  is  clear  and  di^ct 
evidence  of  mistake,  the  nature  of  it,  and  that  it  was  made  out  to  the  satis- 
faction of  the  arbitrators, — ^as  to  which  Lord  Thurlow,  in  Knox  v.  Symmondsy 
insisted  upon  having  their  affidavits, — courts  both  of  law  and  equity  will 
interfere,  the  one  by  setting  aside  the  award,  the  other  by  refusing  to  make 
it  a  rule  of  court."  (a)  Watson  on  Arbitration,  414.  Aenfree  v.  Bromley 
is  an  authority  in  favour  of  the  general  jurisdiction ;  as  it  was  there  held 
that  in  the  case  ot  a  mistake  on  the  part  of  the  arbitrator  in  putting  down 
one  sum  for  another,  the  award  may  be  set  aside  by  the  court,  but  cannot  be 
corrected  by  the  arbitrator,  who,  upon  making  his  award,  has  exhausted  his 
authority, — he  is  Jtmctus  offido.  [Maule,  J.  The  plaintiff,  in  that  case, 
probably  consented  to  the  setting  aside  of  the  award.]  The  Jurisdiction  <rf 
the  court  was  never  questioned  before.  Upon  such  an  application  it  pos- 
sesses all  the  power  of  a  court  of  equity.  It  is  not  sought  here  to  correct  an 
error  of  the  arbitrators'  mind,  but  merely  of  their  hand  or  pen.  It  never 
was  a  question  in  whose  favour  the  award  was  to  be  made.  From  the  be- 
ginning it  was  admitted  that  a  balance  was  due  to  Hinds ;  and  the  amount 
of  that  balance  was  the  sole  matter  of  discussion.  This  case  differs  bom 
that  of  Gordon  v.  Mitchell;  the  distinction  is,  between  errors  of  judgment 
and  of  the  mind,  and  errors  in  which  neither  *the  judgment  nor  the  r»OR| 
mind  are  implicated.  [Maule,  J.  Hall  never  made  any  claim  of  a  •- 
balance  due  him  ?]  Never.  The  case  rested  entirely  upon  written  docu- 
ments ;  and  the  only  question  was,  how  much  should  be  added  to  an  account 
admitted  by  Hall  to  be  due  from  him  to  Hinds  upon  the  balance  of  accounts 
between  them.  Hall,  after  having  claimed  nothing,  would  not  have  paid  61/. 
I2s,  for  the  award,  unless  he  had  received  an  early  intimation  of  its  contents. 
My  brother  Channell  and  myself  have  been  consulting  together,  and  wc 
hope  we  shall  be  able  to  come  to  an  arrangement  before  Monday.  [Tindal, 
C.  J.    We  shall  be  very  ^ad.] 

No  arrangement  having  been  come  to,  Tindal,  C.  J.,  now  delivered  the 
judOTient  of  the  court. 

This  was  a  case  in  which  certain  disputes  between  Hinds  and  Hall  had 
been  referred  to  the  decisiofi  of  two  arbitrators,  and,  in  case  of  their  dis- 
agreement, to  a  third  to  be  liamed  by  them.  It  was  admitted,  on  the  part 
of  Hall,  that  1431.  15^.  \\d.  was  due  from  him  to  Hinds;  but  the  latter 
claimed  a  larger  sum  before  the  arbitrators ;  and  afler  an  investigation  of  the 
matters  in  difference,  the  arbitrators  found  that  a  further  sum  of  75/.  4s.  Id, 
was  due  from  Hall.  Instead,  however,  of  adding  these  two  sums  together, 
and  directing  Hall  to  pay  the  aggregate  sum  to  Hinds,  which  would  have 
been  219/.  Os.  6(f.,  the  arbitrators,  by  mistake,  deducted  the  75/.  4s.  Id, 
from  the  143/.  155.  11(/.,  and,  by  a  still  further  mistake,  directed  by  thar 
award  that  Hinds  should  pay  the  difference  to  Hall. 

Under  these  circumstances,  Hinds  makes  an  application  to  this  court  to 
set  the  award  aside ;  and  we  certainly  had  hoped,  and  had  expected,  that 

(a)  The  award  is  never  made  a  rule  of  court ;  and  any  miscarriage  of  the  arbitraton 
would  be  no  ground  for  refusing  to  make  the  iubmistion  a  rule  of  court  Such  a  rule  is 
even  necessary,  in  order  to  ?ive  the  court  jurisdiction  to  deal  with  the  award  in  any 
way.  In  cases  wiihin  the  9  dc  10  W.  8,  c.  15,  the  first  section  directs,  that  the  siibmi»- 
sion  Bhall  or  moy  (7  A.  A.  E.  939)  be  entered  of  record,  and  that  a  rule  aktdl  thereupov 
be  made,  post  850. 
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upon  this  exposition  of  the  circumstances  of  the  case,  Hall  would  have  con- 
sented, at  once,  to  send  the  matter  back  to  be  rectified  by  the  arbitrators. 
The  motion,  however,  has  been  opposed,  on  the  authority  of  various  cases, 
*R621  ^'^^^g  *^  ^^y  down  the  rule,  that  where  the  award  expresses  a 
J  clear  intention  of  the  arbitrators,  the  court  will  not  interfere  to  set  it 
aside  on  the  ground  of  any  mistake  in  the  award,  or  any  statement  of  the 
real  intention  of  the  arbitrators,  though  brought  forward  by  themselves. 

We  cannot,  however,  help  thinking,  that  m  a  case  circumstanced  like  the 
present,  the  court  must  have  some  power  to  give  a  remedy,  rather  than  that 
so  manifest  a  failure  of  justice  should  take  place.  And  it  would  really 
bring  the  administration  of  justice,  in  this  particular  instance,  into  scandal 
and  contempt,  if  such  remedy  were  wanting,  or,  if  existing,  it  were  not 
applied.  The  case,  indeed,  is  the  stronger,  because  unless  the  award  be 
set  aside,  it  seems,  at  the  least,  extremely  doubtful  whether  in  an  action 
upon  the  award  itself,  any  defence  could  be  made ;  (a)  so  that,  unless  the 
injured  party  succeed  in  this  application,  he  will  be  remediless  altogether. 

We  consider  the  mistake  in  the  present  case  to  be  a  mere  clerical  mistake, 
by  which  the  arbitrators  have  expressed,  on  the  copy  of  the  award  delivered 
out,  not  the  intention  of  their  own  minds,  but  one  widely  different.  At  the 
same  time,  the  mistake  and  act  of  carelessness  is  so  gross  as  to  amount, 
though  not  in  a  moral  point  x>f  view,  yet,  in  the  judicial  sense  of  that  term, 
to  misconduct  on  the  part  of  the  arbitrators.  Lata  culpa  or  crassa  negHgenHaj 
both  by  the  civil  and  our  own,  approximates  to,  and  in  many  instances  cannot 
be  distinguished  from,  dolus  maluSy  or  misconduct ;  (6)  and  we  think  we  do 
not  extend  the  jurisdiction  of  the  court  beyond  its  proper  limits,  when  we 
give  relief  in  a  case  under  these  very  peculiar  circumstances,  by  holding 
♦fi^^l  ^^^  *case  to  fall  within  the  acknowledged  power  of  the  court  to 
J   relieve  against  the  misconduct  of  the  arbitrators,  (c) 

As  to  the  sum  paid  by  Hall  to  take  up  the  award,  we  do  not  feel  ourselves 
called  upon  to  interfere.  If  the  award  is  set  aside,  the  consideration  would 
seem  to  have  failed  for  which  that  money  was  paid.(rf)  However,  we 
give  no  opinion  on  that  point ;  but  under  the  circumstances  stated  in  the 
affidavit,  we  do  not  feel  ourselves  called  upon  to  interfere  as  to  such  pay- 
ment.    The  rule  for  setting  aside  the  award  must  be  made  absolute. 

Rule  absolute. 

(a)  That  a  mistake  or  miscondact  of  the  arbitrators  cannot  be  pleaded  to  an  action  on 
the  award,  see  VeaU  v.  Warner,  1  Saund.  326;  Willi  v.  Macearmick,  2  Wils.  148;  Braddiek 
V.  Thompson,  9  East,  344,  1  Wms.  Saund.  327  b,  n.  (8) ;  Grazehrook  v.  Davit,  5  B.  A;  C.  634, 
(12  E.  C.  L.  R.  306.)  8  D.  &  R.  295. 

(b)  See  Vinn.  Instit.  Imper.  Comment,  lib.  3.  tit.  16  b,  606. 

(c)  By  9  A;  10  W.  3,  c.  16,  s.  2,  an  award  may  be  set  aside  where  arbitrators  mubtham 
themtelves, 

(d)  The  action,  if  maintainable,  would  appear  to  He,  not  against  Hinds,  (who  was 
stated,  supra,  848,  to  be  abroad,)  but  against  the  arbitrators,  who  received  the  612.  12<. 


WERNER,  Administrator  of  the  Goods,  &c.,  of  C.  TRIQUET,  deceased, 
left  unadministered  by  M.  TRIQUET,  deceased.  Administratrix,  &c.,  v. 
HUMPHREYS. 

A  coat  ordered  of  one  A.,  a  tailor,  by  B.,  was  cut  out,  tacked  together,  and  tried  on,  in 
A.'s  lifetime,  but  was  finished  and  delivered,  after  his  death,  by  his  administratrix. 
The  jnry  were  told  by  the  under-sheriff  that  the  coat,  if  it  was  so  nearly  finished  in 
A.'s  lifetime  as  to  require  very  little  to  be  done  to  it  afterwards,  was  sold  and  deliver- 
ed by  A. 
VOL.  XL,  112  4  F 
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ficU,  a  misdirection ;  and  it  was  said  that  the  price  of  the  coat  might  be  recoreied  uadm 
a  count  for  goods  sold  and  delivered  by  the  plaintiff  as  administratrix,  (a) 

Debt,  for  goods  sold  and  delivered  by  the  intestate,  and  on  an  account 
stated  with  the  intestate ;  and  for  goods  sold  and  delivered  by,  and  upon 
an  account  stated  with,  M.  Triquet,  deceased,  as  administratrix. 

The  defendant  pleaded,  first,  to  the  whole  declaration,  nunquam    rmop^ 
indebitatiis ;  secondly,  to  the  first  two  counts,  payment;  and  thirdly,    ^ 
to  the  same  counts,  a  set-ofiT;  on  which  pleas  issue  was  taken  and  joined. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  in  January  last,  it 
appeared  that  the  action  was  brought  to  recover  the  stun  of  4/.  IGs.  the 
price  of  a  coat,  which  the  intestate  had  been  employed  to  make  for  the 
defendant.  The  coat,  which  was  made  out  of  Triquet*s  own  materials,  had 
been  tacked  together,  and  tried  on  by  the  defendant,  previously  to  Triquet's 
death,  but  was  not  completed  and  delivered  until  four  da^^  afterwards. 
Triquet  having  died  intestate,  his  widow  too  obtained  letters  of  administra- 
tion ;  and  on  her  death  (6)  the  plaintiff,  who  was  her  father,  took  out 
administration  (U  hams  non. 

It  being  admitted  that  the  set-off  was  an  answer  to  the  first  two  counts, 
the  question  was,  whether  the  plaintiff  could  recover  on  the  third.  The 
under-sheriff  told  the  jury,  that  if  they  were  of  opinion  that  the  coat  was  so 
nearly  finished  in  tlie  intestate's  lifetime,  as  only  to  require  some  trifling  work 
to  be  done  to  it  afterwards,  they  ought  to  find  for  the  defendant ;  and  he 
left  it  to  them  to  say  whether  the  coat  was  not  made  and  completed  *^or  so 
nearly  so"  in  the  lifetime  of  the  intestate,  as  to  be  a  coat  sold  and  delivered 
by  him.     The  jury  having  found  a  verdict  for  the  defendant, 

Channelly  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

BoynpaSy  Serjt.,  now  showed  cause.  The  result  of  the  evidence  was, 
that  the  coat  was  substantially  finished  and  delivered  in  the  intestate's  life- 
time. There  was  no  contract  with  the  administratrix,  so  as  to  enable  the 
plaintiff  to  recover  on  the  third  count.  If  the  coat  was  •sold  by  the  rmofji 
intestate  and  delivered  after  his  death,  that  ought  to  have  been  al-  *•  ^*^ 
leged  in  the  declaration,  and  the  defendant  is  consequently  entitled  to  a  ver- 
dict on  the  plea  of  rmnqiuim  indebitatus. 

Ckannelly  Serjt.,  in  support  of  the  rule.  There  was  no  sale  of  the  coat 
in  the  lifetime  of  the  intestate.  There  was  a  delivery  and  an  acceptance  of 
it  four  days  after  his  death.  The  coat  not  being  finished  in  die  intestate's 
lifetime,  clearly  passed  to  his  administratrix,  as  part  of  his  assets.  The  de- 
fendant could  not  have  maintained  trover  against  her  for  the  coat,  even  if  he 
had  tendered  the  price ;  and  in  case  it  had  been  accidentally  destroyed,  the 
administratrix  must  have  borne  the  loss.  It  is  clear  that  the  coat  was  com- 
pleted by  her ;  and,  therefore,  (a)  the  defendant  entered  into  a  new  contract 
with  her.  In  Marshall  v.  Broadhurst^  1  Tyrwh.  348, 1  C.  &  J.  403,  a  tes- 
tator, having  contracted  to  build  a  wooden  gallery,  died  before  it  was  begun, 
and  it  was  erected  by  his  executors  after  his  death.  It  was  held,  that  they 
were  endtled  to  sue  for  work  and  labour  done,  and  materials  found  by  them, 
as  executors ;  for  the  sum  recovered  would  be  assets. 

TiNDAL,  C.  J.  It  appears  to  me  upon  the  evidence,  that  the  coat  was  in 
an  unfinished  state  at  the  death  of  the  intestate ;  and  if  so,  no  property  in  it 
had  passed  to  the  defendant,  but  it  vested  in  the  administratrix,  and  it  was 
in  her  option  whether  to  complete  it  or  not.  (c)    And  if  the  coat  had  been 

(a)  Vide  post,  867  (6).  * 

lb)  '■Vhether  testate  or  intestate,  would  be  immaterial.  (c)  Vide  ante,  664  (c). 
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accidentally  destroyed  by  fire,  the  loss  would  not  have  fiallen  upon  the  de- 
fendant, but  upon  the  administratrix ;  which  is  one  of  the  tests  to  show  that 
no  property  in  it  had  vested  in  the  former,  (a)  Then,  if  the  property  in  the 
coat  vested  in  the  administratrix  on  the  intestate's  decease,  and  she  finished 
•8561  *^^^  delivered  it  afterwards,  it  seems  to  me  that  such  coat  was  de- 
^  Uvered  under  a  new  contract  made  by  her  with  the  defendant.  I 
think  the  third  count  in  the  declaration,  which  alleges  a  sale  and  deUveiy  by 
the  administratrix,  exactly  meets  the  case.  The  summing  up  of  the  under- 
sheriff  was  clearly  incorrect ;  for  he  withdrew  the  attention  of  the  juiy  firom 
^hat  count ;  and,  consequently,  there  must  be  a  new  trial. 

BosANQUET,  J.  The  question  is,  whether  there  was  not  a  sale  and  delivery 
of  the  coat  by  the  administratrix,  so  as  to  entitle  the  plaintiff  to  recover  upon 
the  third  count.  It  appeared  to  be  clear  upon  the  evidence,  that  the  coat 
was  not  completed  in  the  intestate's  lifetime,  and  that  it  was  not  delivered 
until  some  days  after.  The  under-sheriff  was  undoubtedly  wrong  in  his 
direction  to  the  jury. 

CoLTMAN,  J.  The  question  is,  whether  the  plaintiff  was  not  entided  to 
recover  upon  the  third  count ;  and  that  depends  upon  whether  there  was  any 
transfer  of  the  property  in  the  coat  in  the  intestate's  lifetime.  It  seems  to  me 
that  there  was  not.  The  coat  was  made  of  the  intestate's  own  materials,  and 
the  trying  of  it  on  effected  no  transfer  of  the  property,  which  remained  in  the 
intestate  until  his  death.  When  the  coat  was  afterwards  delivered  to  the 
defendant  by  the  administratrix  in  a  finished  state,  it  was  a  delivery  by  her, 
and  formed  a  good  foundation  for  an  action  for  goods  sold  and  delivered  by 
her,  in  her  representative  character.  It  is  clear  that  the  defendant  could  not 
have  maintained  trover  for  the  coat  at  the  death  of  the  intestate. 

Erskine,  J.  There  was  no  evidence  of  a  sale  of  the  coat  by  the  intestate 
•8571  ^^  ^^^  lifetime.  It  appeared  that  *the  coat  was  made  out  of  the  in- 
-1  testate's  own  materials,  and  that  after"  it  was  tacked  together,  it  was 
tried  on  by  the  defendant.  Although  that  showed  an  trUention  on  the  part 
of  the  intestate  to  appropriate  that  identical  coat  to  the  defendant,  it  is  clear 
that  no  property  in  it  passed  to  the  latter  in  the  lifetime  of  the  former,  but  that 
it  vested  in  the  administratrix,  and  that  the  subsequent  delivery  was  a  sale 
and  delivery  by  her  in  that  character. 

Rule  absolute,  (b) 

(o)  Vide  ante,  664(f). 

(6)  Though  no  property  passed  in  the  lifetime  of  the  intestate  in  the  particular  coat, 
or  in  the  materials,  and  though  the  property  in  those  materials  vested  in  the  administra- 
trix, and  might  have  been  completed  by  her  and  sold  and  delivered  to  another  person, 
against  whom  she  might  have  clearly  declared  as  upon  a  new  contract  of  sale  and  a  con* 
sequent  delivery  by  her  as  administratrix;  yet,  as  the  intestate  had  accepted  the  order, 
the  administratrix  if  she  had  assets,  was  bound  to  supply  a  coat  at  the  price  agreed 
upon,  supposing  the  price  to  have  been  fixed,  or,  upon  payment  of  a  reasonable  sum,  if 
the  price  had  not  been  fixed.  The  coat  actually  delivered  would  be  delivered  in  dis- 
charge of  that  obligation,  and  not  (as  appears  to  be  the  legal  effect  of  the  allegation  in 
the  third  count)  upon  a  contract  wholljf  with  the  administratrix. 

The  claim  clearly  could  not  be  supported  on  the  first  count;  and  if  the  plaintiff  had 
declared  as  for  ^oods  sold  by  the  intestate  and  delivered  by  the  administratrix,  as  sag* 
gested,  (supra,  854,  855,)  the  objection  would  have  arisen,  that  the  intestate  had  never 
told  any  specinc  coat;  and  where,  non  amttctt  de  corpore,  there  can  be  no  sale. 

Quaa-e,  whether,  under  the  circumstances  existing  in  the  principal  case,  the  safer 
course  would  not  have  been  to  declare  tptdaHy,  In  the  converse  case,  where  goods  or 
work  are  ordered  by  the  testator,  and  the  contract  is  completed  by  the  tradesman  in  the 
time  of  the  executor,  it  is  said,  in  Williams  on  Executors,  3d  ed.  1622,  and,  it  would  ap- 
pear, very  justly,  "^  that  the  declaration  for  such  goods  or  work,  instead  of  containing  the 
common  counts  for  goods  sold  to,  and  work  done  for,  tht  extaUor^  should  state  theeontraet 
to  have  been  entered  into  with  the  testator,  and  that,  at  the  time  ef  his  death,  the  work 
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vas  incomplete,  but  was  finished  afterwards,  and  that  the  defendant,  as  ezecator,  thua 
promised  to  pay." 

Quacunque  via  data,  the  plaintiff  would  be  entitled  to  his  rule  to  set  aside  the  verdict 
on  the  ground  of  misdirection. 

m 

•W.  LAMBERT  and  N.  his  Wife,  and  H.  CURLING,  the  said  r^r.^ 
N.  LAMBERT  and  H.  CURLING  being  Administratrixes  of  L  ^^ 
E.  U.  HUTCHINSON,  deceased,  v.  C.  M.  HUTCHINSON,  Adminis- 
tratrix,  of,  &c.,  of  BURY  HUTCHINSON,  deceased. 

Where  a  cause  had  been  referred  at  nisi  prius,  and  no  step  had  been  taken  from  May, 

1837,  to  January,  1841,  and  the  arbitrator  had  inadvertently  omitted  to  enlarge  the 

time  for  making  his  award,  the  court  refused  to  interfere. 
Semble,  by  Tindal,  C.  J.,  that  where  an  arbitrator  has  power  to  enlarge  the  time,  and 

omits  to  exercise  his  power,  the  courts  have  no  authority  to  enlarge  the  time  under  the 

3  A;4W.4,  c.42,s.?9. 

This  cause  and  all  matters  in  difference  between  the  parties,  were  referred 
at  the  Taunton  spring  assizes,  1837,  under  the  usual  order  by  the  judge, 
who  was  not  a  judge  of  this  court.  The  arbitrator,  after  holding  several 
meetings,  the  last  of  which  took  place  on  the  15th  of  May,  1838,  enlarged 
the  time  for  making  his  award  undl  Easter  term,  1839 ;  but  owing  to  some 
inadvertence  the  time  was  not  subsequently  enlarged.  Nothing  was  done 
under  the  reference  from  the  16th  of  May,  1838,  to  the  25th  of  January, 
1841.  The  plaintiff,  W.  Lambert,  died  on  the  15th  of  November,  1839; 
the  defendant  had  married  subsequently  to  the  15th  of  May,  1838. 

BompaSy  Seijt.,  in  Hilary  term  last,  obtained  a  rule  nisi  on  the  part  of  the 
defendant,  to  enlarge  the  time  for  making  the  award,  upon  an  affidavit  which 
was  entitled  in  the  cause  and  in  this  court. 

Channelly  Serjt.,  now  showed  cause.  The  question  is,  whether  this  court 
has  power  to  interfere  under  the  3  &  4  W.  4,  c.  42,  s.  39.(a)  The  court  em- 
powered under  *that  section  to  enlarge  the  time  clearly  means  the  r«oRQ 
court  by  which  the  rule  or  order  of  reference  is  made.  Here  it  does  »■ 
not  appear  that  the  order  is  a  rule  of  this  court.  [Tindal,  C.  J.  If  the 
order  has  not  been  made  a  rule  of  this  court,  it  seems  to  me  that  we  cannot 
interfere.]  The  plaintiffs  will  waive  that  point.  The  decisions  upon  the 
statute  are  conflicting.  In  Burley  v.  Stephens^  4  Dowl.  P.  C,  255,  the  arbi- 
trator having  accidentally  omitted  to  enlarge  the  time  for  making  lus  award, 
pursuant  to  the  power  given  him  by  the  order  of  nisi  prius,  3ie  Court  of 
Exchequer,  when  the  case  was  first  before  them,  refused  to  interfere.  In 
Potter  V.  Mwman,  Tyrwh.  &  G.  29, 2  C.  M.  &  R.  742,  however,  Parke,  B., 
intimated  that  he  had  changed  his  opinion.  And  on  Burley  v.  StevenSy 
Tyrwh.  &  G.  413,  1  M.  &  W.  156,  coming  again  before  that  court,  the 
same  learned  judge  said,  '*  I  certainly  was  under  the  impression,  horn  not 
having  read  the  clause  with  attention,  that  the  court  had  power  to  enlarge 

(a)  Which  enacts,  **  That  the  power  and  authority  of  any  arbitrator  or  ampire,  ap- 
pointed by  or  in  pursuance  of  any  rule  of  court,  or  judge's  order,  or  order  of  nisi  prina, 
in  any  action  now  brought  or  which  shall  be  hereafter  brought,  or  by  or  in  pursuance 
of  any  submission  to  reference  containing  an  agreement  that  such  submission  shall  be 
made  a  rule  of  any  of  his  majesty's  courts  of  record,  shall  not  be  revocable  by  any  party 
to  such  reference,  without  the  leave  of  the  court  by  which  such  rule  or  order  shall  be 
made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of  a  judge;  and  the 
arbitrator  or  umpire  shall  and  may,  and  is  hereby  required  to  proceed  with  the  reference, 
notwithstanding  any  such  revocation,  and  to  make  such  award,  although  the  person 
making  sach  revocation  shall  not  afterwards  attend  the  reference;  and  that  tlu  covrr,  m 
any  judge  thereof,  may,  from  time  to  time,  enlarge  the  term  for  any  mch  arlritraior  making  kit 
amard/* 
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the  time  only  where  there  had  been  a  revocation  of  the  arbitrator's  authority ; 
but  I  have  now  satisfied  iny  mind  that  the  court  possesses  the  power  in  all 
cases.''  But  in  Doe  dem.  Joftes  v.  Powell^  7  Dowl.  P.  C.  339,  Patteson,  J., 
ruled  that  he  had  no  authority  to  enlarge  the  time,  where,  as  here,  a  power 
had  been  given  to  the  arbitrator  to  do  so,  which  he  had  neglected  to  exer- 
cise. Undoubtedly  the  Court  of  Exchequer,  when  the  point  came  distinctiy 
before  them  in  Parbury  v.  JVeumhaniy  7  M.  &  W.  398,  9  Dowl.  P.  C.  288, 

•8601  ^^^^  "  ^^^^  ^®y  ^^^  ^^^^  ^^^  power,  *under  the  act  of  parliament, 
J  to  enlarge  the  time  for  making  the  award ;"  but  it  is  submitted,  that 
their  decision  is  not  warranted  by  the  language  of  the  statute.  [Tindal, 
C.  J.  Where  the  rule  or  order  of  reference  contains  no  power  to  enlarge 
the  time,  it  is  a  very  useful  provision  ;  as  it  enables  the  court,  or  a  judge,  to 
supply  the  defect.  But  I  doubt  whether  the  statute  empowers  the  court, 
or  a  judge,  to  interfere  where  the  arbitrator  has  power  to  enlarge,  but 
he  has  inadvertently  permitted  the  time  to  expire  without  exercismg  his 
power.]  Even  supposing  the  court  has  power  to  enlarge  the  time,  it  will 
not,  under  the  circumstances  of  this  case,  interfere,  after  the  long  delay  that 
has  occurred,  and  the  changes  that  have  taken  place  among  the  parties. 

BompaSy  Serjt.,  in  support  of  the  rule,  relied  on  Parbury  v.  Neumhamj 
as  being  directly  in  point. 

Tindal,  C.  J.  So  long  a  time  has  elapsed  since  any  step  has  been  taken 
under  the  order  of  reference  in  this  case,  that  even  if  the  court  has  power 
to  interfere,  I  do  not  think  it  would  exercise  a  sound  discretion  in  doing  so. 
I  have  a  strong  opinion  upon  the  statute,  but  upon  that  point  it  is  unneces- 
sary to  give  any  decision. 

BosANQUET,  CoLTMAN,  and  Erskixe,  JJ.,  concurred. 

Rule  discharged. 

m 
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B.  gives  to  A.  a  biU  of  exchange,  drawn  by  C.  and  accepted  by  B.,  for  42[.  owing  from 
B.  to  A.  B.  obtains  his  discharge  under  the  insolvent  debtor's  act.  A.  sues  C.,  and 
takes  him  in  execution.  To  obtain  C.'s  discharge,  B.  gives  A.  a  warrant  of  attorney 
for  522.  1  Is.  3(f.,  made  up  of  the  debt  and  costs,  recovered  against  C,  and  A.*s  costs  of 
opposing  B.'s  discharge.  ' 

The  warrant  of  attorney  is  available  for  the  costs  of  the  action  against  C,  and  for  the 
costs  of  opposing  B.'s  discharge,  but  not  for  the  amount  of  the  debt  on  the  biU  reco- 
vered against  C. 

In  1827,  the  defendant  being  indebted  to  the  plaintiff  in  42/.,  accepted  a 
bill  for  the  amount,  drawn  by  one  Frederick  Palmer,  in  favour  of  the  plain- 
tiff. In  1838,  the  defendant  was  discharged  out  of  custody,  and  adjudged 
to  be  entitled  to  the  benefit  of  the  insolvent  debtors'  act  as  to  the  debt  of 
42/.,  which  had  been  duly  inserted  in  the  schedule  to  his  petition.  In  the 
same  year,  the  plaintiff  obtained  judgment  against  Palmer  in  an  action  on 
the  bill,  and  took  him  in  execution  for  the  debt  and  costs  recovered  in  that 
action.  Afterwards  the  defendant  applied  to  the  plaintiff  for  Palmer's  re- 
lease from  prison  upon  payment  of  a  certain  composition.  The  plaintiff  con- 
sented to  his  discharge  upon  the  defendant's  executing  a  warrant  of  attorney 
tx)  secure  the  payment  of  the  balance  of  the  debt  and  costs  for  which  Palmer 
was  in  custody,  and  also  the  amount  of  certain  costs  which  the  plaintiff  had 
incurred  in  opposing  the  defendant's  discharge  under  the  insolvent  debtor's 
act.  In  September,  1839,  the  defendant,  accordingly,  executed  the  warrant 
of  attorney  m  question  for  521.  lis.  Zd, ;  and  Palmer  was  released.  After- 
wards the  defendant  paid  the  plaintiff  the  sum  of  15/.  on  account.     On  the 

4f2 
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25th  of  March,  1841,  the  plaintiff  signed  judgment,  and  issued  zca.  $a,,  j 

upon  which  the  defendant  was  taken  in  execution  for  37/.  11^.  3d.  the  i 

balance.     The  defendant  thereupon  paid  46/.  into  the  hands  of  the  sheriff  | 

of  Northamptonshire,  under  a  protest  against  the  legality  of  the  arrest 

Bompasj  Serjt,  upon  an  affidavit  of  these  facts,  obtained  a  rule,  calling  I 

upon  the  plaintiff  to  show  cause  why  the  warrant  of  attorney  given  by  the 
defendant,  *the  judgment  signed,  and  the  writ  of  capias  ad  saiisfaci'  r^oga 
endum  issued  thereon,  should  not  be  set  aside :  and  why  the  sheriff  of  ■- 
Northamptonshire  should  not  refund,  to  the  defendant,  or  to  his  attorney,  the 
Slim  of  46/.,  paid  into  his  hands  by  the  defendant,  under  protest,  on  his  cap- 
tion thereon,— on  the  ground  that  the  warrant  of  attorney  had  been  fi;iven  as 
a  security  for  the  payment  of  a  debt,  in  respect  of  which  the  defendant  had 
become  entitled  to  the  benefit  of  the  insolvent  debtor's  act,  then  in  force, 
namely,  the  7  G.  4,  c.  57. 

The  debt  for  which  the  warrant  of  attorney  was  given  having  been  in- 
cluded in  the  defendant's  schedule,  he  is  entitled  to  be  relieved  against  this 
instrument  and  the  proceedings  which  have  been  had  under  it,  by  virtue  of 
the  provisions  of  7  G.  4,  c.  57,  s.  61,  the  lan^age  of  which  is  not,  in  sub- 
stance, distinguishable  from  that  of  1  &  2  Vict.  c.  110,  s.  91.  Smith  v. 
Alexander,  5  Dowl.  P.  C.  13 ;  Evans  v.  Williams,  1  Cro.  &  M.  30.  The 
sheriff  has  obtained  his  discharge  from  this  execution  under  the  interpleader 
act.  An  application  similar  to  the  present  has  been  made  to  a  judge  at 
chambers,  who  has  referred  the  parties  to  the  court. 

Ckanriellj  Serjt.,  now  showed  cause,  upon  an  affidavit  stating  that  the 
warrant  of  attorney  was  given  for  the  debt  and  costs  recovered  against 
Palmer,  and  also  for  the  costs  of  opposing  the  defendant's  discharge  under 
the  insolvent  debtors'  act ;  and  that  upon  the  execution  of  that  warrant  of 
attorney.  Palmer  was  discharged  out  of  custody  under  a  ca.  sa.  for  such  debt 
and  costs. 

Upon  Palmer's  discharge  the  judgment  against  him  was  satisfied.  His 
discharge,  therefore,  formed  a  new  consideration  for  the  warrant  of  attorney, 
independent  of  the  original  debt,  of  the  same  amount,  due  from  *the  r«ggQ 
defendant.  The  statute  could  not  be  avoided  by  giving  a  security  *- 
for  the  old  debt  mixed  up  with  a  new  debt.  Here,  it  is  not  given  for  the 
old  d6bt,  but  for  the  discharge  of  Palmer :  which  was  a  consideration,  not 
only  of  loss  to  the  plaintiff,  but  of  benefit  to  the  defendant,  who  would  have 
been  Uable  to  Palmer  notwithstanding  his  discharge.  Powell  v.  Eason^ 
8  Bingh.  23,  (21  E.  C.  L.  R.  207  ;)  Hockm  v.  Broume,  4  New  Cases,  400, 
(33  E.  C.  L.  R.  391,)  6  Scott,  194 ;  Mbott  v.  Brtterey  5  New  Cases,  598, 
(35  E.  C.  L.  R.  241,)  7  Scott,  753.  [Coltman,  J.  There  is  a  difference 
in  this  respect  between  the  bankrupt  and  the  insolvent  act.]  That  difference 
was  considered  in  Hocken  v.  Brotone.  Abbott  v.  Bruere  went  beyond 
Hochen  v.  Brovme ;  it  being  there  held,  that  the  liability  to  the  surety  con- 
tinued in  respect  of  arrears  of  annuity  which  had  accrued  due  b^ore  the  in- 
solvent's discharge.  The  fallacy  consists  in  supposing  that  the  warrant  of 
attorney  was  pven  partly  for  the  purpose  of  securing  the  old  debt.  But  flie 
warrant  of  attorney  was  given  to  secure  also  costs  for  which  the  defendant 
was  not  liable  at  the  time  of  his  discharge.  There  is  no  difference  in  the 
wording  of  1  &  2  Vict.  c.  110,  ss.  90  and  91,  and  that  of  the  previous  in- 
solvent act,  7  G.  4,  c.  57,  ss.  60  and  61.  By  the  7  G.  4,  c.  57,  s.  61,  by 
which  this  case  must  be  governed,  it  is  enacted  that  after  any  person  diall 
have  become  entitled  to  the  benefit  of  tfiis  act  by  any  such  adjudication  as 
aforesaid,  no  writ  of ^fieri facias  or  elegit  shall  issue  on  any  judgment  obtained 
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against  such  pnsoneT/ar  any  debt  or  sum  of  money  wUh  respect  to  which 
such  person  shall  have  so  become  entitled.  However  the  case  may  stand  with 
respect  to  the  amount  of  the  original  debt,  the  execution  is  unquestionably 
good  to  the  extent  of  the  costs  of  the  action  against  Palmer,  and  of  the  opposi- 
*8641  ^^°  ^  ^^  defendant's  discharge.(aj  Thus,  in  Smith  *v.  Akxandet^ 
^  5Dowl.  P.  C.  13,  which  was  cited  on  moving  for  this  rule,  the  court 
set  aside  the  warrant  of  attorney,  and  the  judgment  to  the  extent  of  the  debt 
for  which  the  defendant  had  been  discharged  under  the  7  G.  4,  c.  57,  s.  61, 
but  upheld  the  security  with  respect  to  a  new  debt  included  in  the  warrant 
of  attorney.  In  Evans  v.  Williams^  1  Cro.  &  M.  30,  there  cited,  no  fresh 
credit  had  been  given.  In  PkUpott  v.  Aslett^  1  Cro.  M.  &  R.  85,  the  in- 
solvent debtor  contracted  a  new  debt  after  his  discharge,  and  gave  the 
plaintiff  a  bill  of  exchange  for  the  amount  of  the  old  and  new  debts.  Being 
sued  upon  the  bill,  the  defendant  gave  a  warrant  of  attorney  for  the  amount ; 
and  the  court  refused  to  set  aside  a  judgment  entered  upon  such  warrant  of 
attorney.  In  Sheenman  v.  Thompson,  11  A.  &  E.  1027,  (39  E.  C.  L.  R. 
313,)  3  P.  &  D.  656,(6)  the  defendant  being  discharged  under  the  7  G.  4,  c. 
57,  accepted  a  bill  for  an  old  and  a  new  debt.  It  was  held,  that  the  de- 
fendant could  not,  in  an  action  on  the  bill,  plead  his  'discharge  as  an  answer 
to  the  whole  cause  of  action.  In  Denne  v.  Knott,  7  M.  &  W.  143,(c)  a  dis- 
•8651  ^^^S^^  insolvent  being  arrested  for  a  *new  debt,  gave  to  A.,  his  bail, 
J  a  bond  for  300/.,  in  which  was  included  a  debt  of  80/.  from  which 
he  had  been  discharged.  It  was  held,  that  the  insolvent  was  not  entitled  to 
be  discharged  out  of  custody  in  execution  upon  a  judgment  suffered,  in  an 
action  on  the  bond,  by  default. 

BompaSy  Serjt.,  in  support  of  the  rule.  The  cases  of  Evans  v.  Williams 
and  Smith  v.  Alexander  are  so  directly  in  point  as  to  remove  all  doubt. 
Powell  V.  Evans,  Hocken  v.  Browne,  and  Abbott  v.  Bruere  have  no  bearing 
upon  this  case,  as  they  were  all  cases  of  annuities,  with  respect  to  which  the 
language  of  the  statute  is  different.  In  Evans  v.  Williams,  the  indemnity 
of  the  surety  formed  the  consideration  for  the  new  promissory  note ;  yet  the 
court  held  that  the  debt  from  which  the  defendant  had  been  discharged,  and 
the  new  liability  upon  the  promissory  note,  were  substantially  the  same. 

iCoLTMAN,  J.  Benton  was  discharged,  but  Palmer  was  not.  Tindal,  C. 
.  Is  not  this  a  security  given  for  Palmer's  debt  as  drawee,  and  not  for  the 
defendant's  debt  as  acceptor  ?]  In  Philpott  v.  Arlett,  the  court  refused  to 
relieve  the  defendant  against  the  warrant  of  attorney,  merely  because  he  had 
an  opportunity  of  setting  up  the  defence  as  an  answer  to  the  action,  and  had 
neglected  to  avail  himself  of  it.     According  to  the  doctrine  contended  for, 

(a)  Where  a  bond  is  f^iven  for  a  valid  demand,  and  also  for  a  debt  made  void  by  ttatutt^ 
the  whole  bond  is  void ;  Lee  v.  Coleshill,  Cro.  EI.  529,  3  Co.  Rep.  82  b,  beUer  reported 
S  Anderson,  55,  where  it  is  said,  "  Bat  admittini?  (avowant)  that  the  bond  is  made  for  de- 
pntation  of  an  office  within  the  statate  (5  &  6  Ed.  6,  c.  16,)  or  the  exercise  thereof,  and 
also  to  make  luturance  of  the  manor  of  Dale,  which  is  not  prohibited  by  any  law.''  In  that 
case  the  judge  held  that  the  bond  is  wholly  void  {voide  en  tout,)  And  see  Bac.  Abr.  tit. 
CondiiionM  (K.)»vol.  i.  645,  5th  and  6th  editions. 

(6)  In  that  case,  Littledale,  J.,  says,  "  There  might  be  some  difficulty,  indeed,  if  a  bond 
were  given  as  the  new  security."  And  Coleridge,  J.,  says,  "  Of  course,  I  confine  myself 
to  divitibU  securities,  like  the  present 

(c)  No  notice  was  taken  in  this  case  of  the  circumstance  of  the  security  being  by  6oim£. 
Nor  was  it  necessary  to  do  so;  for  supposing  the  bond  to  be  void  in  Mo,  according  to 
Lu  V.  Coleshilly  dsc,  the  defendant,  by  suffering  judgment  in  the  action,  had  abandoned 
that  defence.  If,  however,  the  statutory  illegality  of  some  part  of  the  consideration  of  a 
bond  furnishes  an  answer  to  an  action  until  the  defendant  has  abandoned  that  defence, 
there  may  be  some  difficulty  in  distinguishing  such  a  bond  from  a  warrant  of  attorney 
to  conditioned. 
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an  insolvent  debtor  is  to  be  discharged  where  there  is  no  surety ;  but  where 
there  is  a  surety,  the  creditor  may  obtain  a  renewal  of  the  debt  from  the  in- 
solvent,  the  onginal  debtor.  It  is  as  much  the  old  debt  when  it  is  renewed 
as  when  it  is  not.  [Tindal,  C.  J.  I  cannot  help  thinking  the  case  of 
Evans  v.  Williams  distinguishable  from  the  present.  In  that  case,  both  the 
principal  and  surety  were  parties  to  the  note :  and,  therefore,  there  was  no 
consideration  for  the  new  engagement  into  which  the  defendant  entered. 
*Here,  the  plaintiff  had  abandoned  all  remedy  against  the  surety,  and  r«o^ 
accepted  a  composition  for  his  debt  at  the  request  of  the  defendant.  *- 
Can  it  be  said  that  this  warrant  of  attorney  is  not  given  upon  a  new  con- 
sideration  ?]  In  cases  of  composition  the  surety  would  be  discharged  from 
the  residue.  It  was  intended  by  the  le^slature  that  the  creditor  should  rest 
satisfied  with  the  judgment  entered  up  m  the  insolvent  debtors'  court. 

Cur.  adv.  vuU, 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  after  stating 
the  tenns  of  the  rule,  and  the  material  parts  set  out  in  the  affidavits,  as  given 
above,  supr^,  361,  his  lordship  proceeded  thus : — 

Upon  these  facts,  it  was  contended  by  the  defendant  that  the  judgment  and 
execution  were  illegal,  because  founded  upon  a  warrant  of  attorney  given  to 
secure  a  debt  from  which  he  had  been  discharged  under  the  statute  7  G.  4, 
c.  57  ;  by  the  sixtieth  and  sixty-first  sections  of  which  act  insolvents  entitled 
to  the  benefit  of  that  act  are  protected  from  all  writs  of  execution  for  any 
debt  with  respect  to  which  they  have  become  so  entitled,  except  writs 
issued,  by  lekve  of  the  court,  upon  the  judgment  entered  up  against  them  in 
pursuance  of  that  act,  and  from  all  actions  or  suits  upon  any  new  contract  or 
security  for  the  payment  of  such  debt.  The  cases  of  Smith  v.  Alexander 
and  Evans  v.  Williams  were  principally  relied  on  in  support  of  this  applica- 
tion. 

On  the  part  of  the  plaintiff,  it  was  argued,  that  the  warrant  of  attorney 
was  not  given  to  secure  any  debt  from  which  the  defendant  had  been  dis- 
charged ;  for  that  Palmer  still  continued  liable  upon  the  bill  as  drawer, 
•and  that  if  the  plaintiff  had  recovered  and  received  the  amount  r^og^ 
from  Palmer,  Palmer  might  have  recovered  the  debt  and  costs  from  •■ 
the  defendant,  notwithstanding  his  discharge  under  the  act ;  and,  therefore, 
that  the  warrant  of  attorney  was  given  as  a  security  for  Palmer's  debt,  and 
upon  a  good  consideration,  and  that,  too,  without  increasing  the  defendant's 
liability.  And  the  case  of  Evans  v.  Williams  was  distinguished  from  the 
present,  on  the  ground  that,  in  that  case,  the  surety  had  not  been  discharged 
from  his  liability ;  for  that  he  had  joined  the  principal  in  the  new  security 
upon  which  the  msolvent  was  afterwards  sued ;  whereas,  in  this  case.  Palmer 
had  been  absolutely  released  from  the  debt  by  his  dischaige  firom  the  Fleet, 
and  had  not  joined  in  any  fresh  security  for  the  debt.  But  we  are  of  opi- 
nion that  this  distinction  does  not  affect  the  principle  upon  which  the  deci- 
sion in  EvaTis  v.  Williams  rests,  and  upon  which  we  thmk  the  defendant  is 
entitled  to  the  relief  he  seeks,  as  to  so  much  of  the  debt  levied  under  the 
judgment  in  question  as  represents  the  original  sum  of  42/.  recovered  against 
Palmer.  It  is  true  that  the  release  of  Palmer's  liability  presents,  in  tbLs 
case,  an  additional  consideration  for  the  new  security,  beyond  that  which  is 
to  be  found  in  the  case  of  Evans  v.  Williams ;  but  that  case  was  decided 
upon  the  ground,  not  that  the  consideration  for  the  new  promise  was  fTUu^- 
derd^  but  that  the  new  security,  though  given  upon  a  sufficient  consideration, 
was  a  security  for  the  old  debt,  and  therefore  within  the  prohibition  of  the 
statute.     And  the  test  applied  by  Bayley,  B.,  to  the  question,  whether  the 
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debt  secured  was  the  old  debt  or  not,  is  equally  applicable  to  the  case  before 
u&  That  test  is,  whether  an  execution  taken  out  under  the  authority  of  the 
insolvent  court  would  affect  the  payment  of  the  debt  coyered  by  the  new 
security.  To  apply  this  test  in  the  most  favourable  way  for  the  plaintiff,  let 
♦8681  ^*  ^^  supposed  that  the  warrant  *of  attorney  had  been  given  by  some 
-■  stranger,  and  that  before  the  plaintiff  had  taken  out  execution  upon 
his  judgment,  the  assignee  of  the  insolvent  had,  under  the  authority  of  the 
court,  levied  upon  the  defendant's  goods  enough  to  pay  205.  in  the  pound 
to  all  the  creditors  named  in  the  schedule,  and  the  plaintiff  had  received  his 
proportion,  and  had  thus  been  paid,  in  full,  the  defendant's  ori^al  debt  of 
42/. ;  could  he,  nevertheless,  proceed  against  the  person  giving  the  war- 
rant of  attorney  to  secure  Palmer's  debt  ?  Surely  not ;  because.  Palmer's 
liability  being  that  of  a  surety,  the  security  given  for  that  debt  would  be  dis- 
charged by  payment  of  the  principal.  In  other  words,  there  never  was  but 
one  debt  of  42/.  due  to  the  plaintiff,  though  he  had  a  double  security  for  its 
payment ;  and  the  multiplicadon  of  securities  could  not  entitle  him  to  the 
payment  of  that  sum  more  than  once.  But  the  identity  of  the  debt  becomes 
more  strikingly  obvious  in  this  case,  when  we  see  that  th^  consequence  of 
deciding  otherwise  might  be  to  entitle  the  creditor  to  receive  the  original 
debt  twice  over  from  the  same  person.  Again,  take  the  case  suggested  by 
the  plaintiff,  and  suppose  that  Palmer,  when  taken  in  execution,  had  paid 
the  bill ;  it  b  true  that  he  might  have  recovered  the  amount  of  the  bill  from 
the  defendant,  for  there  is  no  clause  in  the  Insolvent  Act,  as  in  the  Bankrupt 
Act,  placing  the  surety  in  the  position  of  the  original  creditor.  ^  Sdll,  the 
claim  of  the  original  creditor  upon  the  future  assets  of  the  insolvent  would 
be  superseded  by  the  payment  by  the  surety ;  which  could  only  be  on  the 
ground  that  the  payment  was  in  respect  of  the  same  debt  as  that  mcluded  in 
the  schedule. 

It  is  a  fallacy,  therefore,  that  lies  at  the  root  of  the  plaintiff's  argument, 
that  the  defendant,  in  assuming  to  himself  the  liability  of  Palmer,  undertook 
*8691   ^^  pa]^nient  *of  a  d^erent  debt  from  that  wnich  he  had  already  in- 
^   serted  in  his  schedule. 

So  far,  therefore,  as  the  warrant  of  attorney  and  judgment  stand  as 
securities  for  the  original  sum  o{  42/.  secured  by  the  bill  of  exchange,  the 
execution  under  them  must  be  set  aside,  and  the  money  returned  to  the 
defendant.  ^ 

But  as  to  the  costs  of  the  action  against  Pahner,  which  formed  no  part  of 
the  original  debt  from  which  the  defendant  was  discharged,  and  of  which 
he  has  taken  the  payment  u{K)n  himself  in  consideration  of  Palmer's  di»- 
charge,  we  see  no  ground  for  our  interference. 

The  affidavits  do  not  sufficiendy  disclose  the  iacts  to  enable  us  to  decide 
how  much,  or  if  any  thbg,  was  due  in  respect  of  those  costs  at  the  time  of 
the  execution.  The  parties,  however,  have  very  properly  agreed  to  have 
that  question  settled  by  the  master ;  and,  therefore,  the  court  will  direct  that 
it  be  referred  to  the  master  to  ascertain  what  sum,  if  any,  was  due  to  the 
plaintiff  at  the  time  of  the  execution  in  respect  of  die  costs  of  opposing  the 
defendant's  dischargre,  and  of  the  costs  in  the  action  of  CoUins  v.  Palmer ; 
and  that  the  sheriff  do  pay  over  to  the  plaintiff  such  sum,  if  any,  as  the 
master  shall  find  to  be  due,  and  do  pay  back  to  the  defendant  the  residue 
of  the  said  sum  of  46/.,  after  deducting  his  fees  and  expenses  in  respect  oi 
such  sum,  as  the  master  shall  so  find  to  be  due  to  the  plaintiff. 

Rule  accordingly. 
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•DOSSETT  V.  GINGELL,  Administrator  of  the  Estate  and  Effects  [•870 
rf  ALLEN,  deceased. 

Held,  that  the  eoart  has  no  jarisdictioa  over  fees  of  arbitrators,  paid  ander  protest  npoo 
taking  np  the  award,  but  not  specified  in  the  award  itself;  or  over  a  sum  paid,  uider 
a  similar  protest,  to  an  attorney  for  preparing  the  award;  eveit  in  a  case  where  the 
reference  is,  in  a  pending  cavse,  under  a  judge's  order  made  a  rule  of  coart. 

8embU^  that  the  remedy  is  by  action  for  money  had  and  received. 

Tms  cause,  and  all  matters  in  difierence  between  the  parties,  were  refer- 
red, by  an  order  of  Tindai.,  C.  J.,  to  three  arbitrators,  each  party  to  pay  the 
charges  of  the  arbitrator  appointed  by  himself,  and  those  of  the  third  to  be 
borne  equally  between  them.  An  award  was  made  by  two  of  the  arbitratofs 
in  iavonr  of  the  plaintiff;  which  award  was  prepared  by  an  attcxney,  to 
whom  the  plaintiff,  upon  taking  it  up,  paid,  under  protest,  16/.  16*.  for  each 
of  the  arbitrators  who  executed  the  award,  and  11/.  I8r.  for  the  costs  of 
preparing  it. 

Wilde,  Solicitor-general,  in  Michaelmas  term  last,  obtained  a  rule,  calling 
upon  the  two  arbitrators  and  the  attorney  to  show  cause  why  they  siuMild 
not  repay  to  the  plaintiff  so  much  of  the  money  received  by  them  respect- 
ively as  the  master  had  disallowed  upon  the  taxation  of  costs  as  between 
the  plaintiff  and  the  defendant,  and  why  they  should  not  pay  the  costs  of 
this  application.  An  affidavit,  upon  which  the  rule  was  granted,  stated  that 
after  the  taxation  of  the  costs  between  the  plamtiff  and  the  defendant,  one  of 
the  arbitrators  who  had  joined  in  the  award,  and  the  attorney  by  ^om  it 
was  prepared,  attended  before  the  master  upon  an  appointment  made  by  him 
for  reconsidering  his  taxation  as  to  the  amount  of  these  fees  and  costs. 

Stephen,  Seijt.,  now  showed  cause,  upon  an  affidavit  stating  that  the  arbi- 
trator and  the  attorney  attended  before  the  master  solely  for  the  purpose  cf 
explaining  what  the  45/.,  the  sum  charged  for  the  awand,  was  *com-  r«<>7i 
posed  of,  and  that  they  protested  against  the  right  of  the  master  to  ^ 
tax  such  fees  and  charges.  If  an  over-payment  has  been  made,  the  party  has 
his  remedy  by  action  for  money  had  and  received ;  and  though  the  bringing 
of  an  action  may  be  attended  with  inconvenience,  there  is  no  authority  to 
interfere  in  the  manner  prayed.  The  court  has  no  jurisdiction  to  proceed 
against  the  arbitrators.  [Bosanquet,  J.  This  is  a  reference  in  an  adum.] 
Admitting  that  arbitrators  appointed  in  an  action  pending  may  be  considered, 
to  a  certam  extent,  as  officers  of  the  court,  the  cases  in  which  redress  has 
been  given  against  excessive  fees  have  been  upon  motions  to  set  aside  so 
much  of  the  award  as  relates  to  fees ;  but  there  is  not  any  case  where  the 
court  has  interfered  upon  motion  when  the  fees  formed  no  part  of  the  award. 
Still  less  can  the  question  be  gone  into  by  the  master,  upon  the  taxation  of 
a  bill  of  costs.  [Ebskine,  J.  Has  the  money  been  paid  ?]  It  has ;  and 
from  the  time  of  payment,  at  least,  the  arbitrators  ceased  to  be  amenable  to 
the  court.  If  the  name  of  an  attorney  was  off  the  roU,  the  court  would  have 
no  jurisdiction  to  call  upon  him ;  d  Jbrtiari,  it  has  none  over  a  person*  em- 
ployed to  draw  up  an  award.  It  is  altogether  a  private  employment.  H«€, 
each  party  was  to  pay  his  own  nominee ;  yet  the  plaintiff  complains  that 
Crossley,  the  arbitrator  named  by  the  defendant,  has  been  over-paid. 

If  neither  the  defendant  nor  his  attorney  object,  why  should  the  plaintiff 
complain  ?     The  course  which  has  been  taken  is  obviously  vexatious. 

Wilde,  S.  G. ,  in  support  of  the  rule.  The  reference  being  under  a  judge's 
order,  which  has  been  made  a  rule  of  court,  the  arbitrators  are  quasi  omen 
of  the  court,  and  are  amenable  to  its  jurisdiction.     This  jurisdiction  of  the ' 
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*8721  ^^^^  ^°  ^^^^  cases  has  been  long  established.  Thus,  in  *MiUer  v. 
J  Robey  3  Taunt.  461,  the  court  referred  it  to  the  prothonotaiy  to  re- 
duce an  excessive  sum  which  the  arbitrators  had  awarded  to  themselves. 
So,  the  court  has  power  to  deal  with  an  arbitrator  who  withholds  his  award 
upon  a  demand  of  extortionate  fees ;  Maccarthur  v.  Campbellj  5  B.  &  Ad. 
518,  (27  E.  C.  L.  R.  117,)  2  N.  &  M.  444.  So,  in  FUzgerald  v.  Graves^ 
6  Taunt.  342,  Heath,  J.,  says,  '^  It  cannot  be  that  it  is  in  the  power  of  an 
arbitrator  to  fix  the  amount  of  what  shall  be  paid  to  himself,  without  any 
control  over  it.  That  would  be  making  him  a  judse  in  his  own  case." 
[Erskine,  J.  Was  the  arbitrator  before  the  court  in  that  case  ?]  The  obser- 
vation of  Heath,  J.,  was,  no  doubt,  made  in  a  case  between  the  parties  in 
which  the  arbitrator  was  not  called  upon.  The  necessity  for  a  controlling 
authority  over  the  power  of  the  arbitrator  to  fix  the  amount  of  his  own  fees 
is  as  cogent  where  the  amount  of  the  fee  appears  upon  the  face  of  the  award, 
as  where  it  does  not  In  Musselbrook  v.  Dunking  9  Bingh.  605,  (23  £.  C. 
L.  R.  395,)  2  M.  &  Scott,  740,  an  objection  being  raised  to  the  arbitrator's 
charges,  a  rule  was  obtained  and  afterwards  made  absolute,  to  tax  these 
charges.  In  that  case  Tindal,  C.  J.,  said,  '^  I  concur  in  thinking  that  the 
award  cannot  be  said  to  be  ready,  when  it  is  only  to  had  on  submitting  to  a 
wrongful  demand,  and  in  that  case  the  plaintiff  moved  to  set  aside  the 
award."  [Stephen^  Serjt.  The  plaintiff  should  have  done  that  here.]  He 
was  not  bound  to  wait  for  the  result  of  such  an  application.  Parties  would 
be  placed  in  a  state  of  great  difficulty,  if  the  court  had  no  power  to  grant  the 
relief  prayed.  [Maule,  J.  It  is  said  that  the  plaintiff  might  brin^  his  action.] 
He  would  not  know  what  to  tender :  he  might  be  in  a  state  of  ignorance  as 
*^31  ^^  ^^  number  of  meetings  which  the  arbitrators  had  held,  (a) 
-I  *[Maule,  J.  Suppose  arbitrators  to  act  corrupdy,  could  the  court 
proceed  against  them  summarily?]  I  should  not  hesitate  to  make  the 
motion.  In  Chancery  an  undisputed  power  is  exercised  over  auditors  (6) 
appointed  by  the  court.  The  court  will  not  allow  persons  to  retain  that 
which  it  would  not  have  allowed  them  to  receive.  In  Crawshay  v.  Collins^ 
1  Swanat.  40,  the  general  jurisdiction  of  the  court  "  to  direct  the  proceed- 
ings of  persons  who  have  undertaken  the  office  of  judge,  to  which  it  has 
appointed  them,"  was  asserted  by  G^ordy  Solicitor-General,  and  not  denied, 
though  Lord  Elden,  C.  J.,  refused  to  make  an  order  upon  the  arbitrators  to 
proceed  in  the  reference.  The  general  jurisdiction  of  the  court  was  not 
questioned  in  Brazier  v.  Bryant,  3  M.  &  Scott,  844,  (30  E.  C.  L.  R.  327,) 
S.  C.  not  S.  P.,  3  Bingh.  167,  10  B.  Moore,  587,  where  an  application 
resembling  the  present  was  refused,  merely  on  the  ground  that  it  was  made 
too  late. 

Cur.  adv.  wit. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  a 
rule  calling  on  two  arbitrators,  who  had  joined  in  making  an  award,  to 
whom,  wi£  a  third,  this  cause  had  been  referred  by  a  judge's  order,  to 
refund  so  much  of  the  amount  of  the  fees  paid  them  for  their  award  as 
exceeds  the  sum  allowed  by  the  master  on  taxation  between  the  plaintiff  and 
defendant ;  and  also  calling  on  Mr.  Garrett,  an  attorney  whom  the  arbitra- 
tors had  employed  to  draw  up  the  award,  to  refund  the  excess  of  the  amount 
paid  him  for  his  services  beyond  what  was,  in  like  manner,  allowed  on 
ta^ipation. 

(a)  This  would  be  a  difficulty  in  an  action  on  the  case  for  wrongfally  withholding  the 
award,  bat  not  in  assumpsit  to  recover  back  moneys  paid  without  consideration. 

(6)  QiMRie,  as  to  the  jurisdiction  exercised  by  courts  of  common  law  over  auditors  ap- 
pointed in  an  action  of  account 
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The  rule,  it  ^ras  contended,  ought  ^o  be  made  ^absolute  on  two  r*^  j 
grounds — first,  that  the  court  has  a  general  jurisdiction  over  the  ■> 
amount  of  fees  paid  in  cases  of  arbitration  under  a  rule  of  court ;  secondly, 
that  in  this  particular  case,  the  arbitrators  and  the  attorney  had  submitted 
themselves  to  such  jurisdiction ;  as  to  which  latter  ground,  though  it  appears 
that  one  of  the  arbitrators  and  the  attorney,  after  the  original  taxation  of  costs 
between  the  parties,  attended  an  appointment  which  the  master  had  made, 
to  reconsider  his  taxation  as  to  the  amount  of  fees,  we  thinly  that  there  is  nothing 
to  show  that,  by  so  doing,  they  intended  to  give  any  power  to  the  court,  or  to 
submit  themselves  to  any  liability  that  did  not  before  exist. 

The  question,  therefore,  turns  upon  the  first  ground ;  as  to  which  several 
cases  have  indeed  been  cited,  in  which,  as  between  the  parties  to  a  rule  of 
reference^  the  amount  of  fees  paid  to  an  arbitrator  has  been  ordered  to  be 
taxed.  But  no  instance  has  been  found  in  which  any  order,  such  as  that 
now  sought  to  be  obtained,  has  been  made  against  an  arbitrator.  The 
effect  of  a  rule  of  reference  is,  not  to  put  the  arbitrators  in  a  different  situa- 
tion from  that  in  which  they  would  be  placed  under  a  submission  without 
such  a  rule,  but  to  give  cheaper  and  more  convenient  remedies  between  the 
parties.  Where  a  submission  is  made  under  the  statute  of  9  &  10  W.  3,  c. 
15,  that  statute  provides,  that  the  parties  may  insert  in  their  t^reement  that 
their  submission  be  made  a  rule  of  court ;  and  thereupon  the  court  shall 
make  a  rule,  (a)  that  the  parties  shall  submit  to,  and  be  concluded  by  the 
arbitration.  And  the  second  section,  which  limits  the  time  for  an  implica- 
tion to  set  aside  the  award,  is  silent  with  respect  to  any  application  against 
the  arbitrators.  The  present  case  is  indeed  not  that  of  a  submission  under 
the  statute ;  but  that  act  has  always  been  considered  as  throwing  light  upon, 
and  affording  ^analogies  to  determine,  the  law  in  cases  of  submis-  po^e 
sion  to  reference  by  a  rule  made  in  a  cause.  And  thou^  it  must  ■- 
have  been  matter  of  frequent  occurrence  that  parties  have  been  dissatisfied 
with  the  conduct  of  arbitrators  with  respect  to  their  fees  and  in  other  respects, 
we  find  no  instance  of  the  courts'  having  entertained  a  motion  against  an 
arbitrator. 

On  the  whole,  therefore,  we  think  that  we  should  not  be  warranted,  by 
any  principle  of  law,  or  by  the  practice  which  has  prevailed,  in  making  this 
rule  absolute  against  the  arbitrators.  And  as  Mr.  Garrett j  the  attorney,  has 
not,  any  more  Sian  the  arbitrators,  conferred  on  the  court  any  special  juris- 
diction, and  there  is  no  ground  for  contending  that,  independently  erf*  his 
consent,  his  charge  is  the  subject  of  taxation,  we  think  this  rule  must  be 
dischai^d  as  against  him  also.  The  rule  having  been  moved  with  oosts, 
it  must  oe  discharged  with  costs. 

Rule  accordingly. 
(a)Videaiit)d^S50(a). 


LEWIS  V.  HOLDING. 

An  issue  was  directed  under  the  interpleader  act,  between  A.  the  claimant,  and  B.  die 
execution  creditor,  to  try  whether  five  horses,  or  one  or  some  of  Uiem,  were  or 
was,  when  taken  in  execution,  the  property  of  A.  The  jury  found  that  two  horses 
only  belonged  to  A.  A.  obtained  a  rule  nisi  for  payment  to  him  of  the  general  costs 
of  the  issue,  the  costs  of  the  application  under  the  interpleader  act,  and  Uie  costs 
of  the  rule.  The  court  gave  neither  party  the  general  costs  of  the  issue  nor  the 
costs  of  the  rule,  but  gare  to  each  such  portion  of  the  cosu  as  applied  to  the  put  m 
which  he  had  succeeded,  and  allowed  A.  bis  oosts  of  the  application  under  the  latere 
pleader  act 
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Five  horses,  seized  by  the  sheriflf  of  Buckinghamshire  under  ^fi.fa.  in 
this  action  having  been  claimed  by  A.  M.  Thompson,  an  application  was 
made,  at  chambers,  on  the  part  of  the  sheriflf,  under  the  interpleader  act ; 
and  CoLTMAN,  J.,  made  an  order  directing  a  feigned  issue,  in  which  Thomp- 
*8761  ^^^  ^^  ^  ^^  plaintiff,  *and  Lewis  defendant,  in  which  Thompson 
'■  alleged,  that  each  and  every  of  the  five  horses  belonged  to  him,  but 
the  issue  was  taken  ^^  whether  the  said  five  horses,  or  one  or  some  of  them, 
were  or  was,  at  the  time  of  the  seizure,  the  property  of  Thompson,  the 
plaintiff."  The  order  further  directed  that  the  horses  should  be  sold,  and 
the  money  brought  into  court. 

Upon  the  triiu  of  the  issue  before  Tindal,  C.  J.,  at  Guildhall,  a  verdict 
was  returned,  affirming  Thompson's  property  in  two  of  the  horses,  (sold 
under  the  judge's  order  for  26/.  10^.,)  but  negativing  his  property  in  the 
other  three,  (s^d  for  46/.  145.) 

Halcomlky  Serjt.,  in  the  early  part  of  this  term,  on  oehalf  of  Thompson, 
moved  for,  and  obtained,  a  rule,  calling  upon  Lewis  to  show  cause  why  he 
should  not  pay  to  Thompson  the  costs  of  the  issue  and  of  the  application  to 
CoLTMAN,  J.,  and  of  the  rule  then  moved  for,  upon  the  authority  of  Staky 
V.  BedweU,  10  A.  &  E.  145,  (37  E.  C.  L.  R.  77,)  2  P.  &  D.  309.  He 
referred  also  to  Botoen  v.  Branudge^  2  Dowl.  P.  C.  213 ;  Bland  v.  Delano^ 
6  Dowl.  P.  C.  293 ;  Barms  v.  The  Bank  of  England,  7  Dowl.  P.  C.  319  ; 
Meredith  v.  Rogers,  Ibid.  596.  [Erskine,  J.,  called  the  attention  of  the 
learned  seijeant  to  Carr  v.  Edwards,  8  Dowl.  P.  C.  29 ;]  {Kerr  v.  Edwards, 
8  Scott,  337.) 

Talfourd,  Serjt.,  on  a  subsequent  day,  showed  cause.  The  question  here 
is,  whether  the  claimant  Thompson  is  to  have  the  whole  costs  as  demanded 
by  this  rule,  or  whether  he  shall  have  a  part  of  the  costs  in  proportion  to  the 
property  recovered,  or  whether  each  party  shall  pay  his  own  costs.  This 
is  a  question  purely  and  entirely  for  the  discretion  of  the  court.  There  does 
*R771  ^^^  ^^^^  to  be  any  analogy  between  this  proceeding  and  an  ^action 
-'  of  trover.  Without  entennff  into  the  merits,  it  may  be  observed,  that 
the  property  seized  was  of  a  description  which  the  judgment  creditor  was 
entitled  to  seize.  Staley  v.  Beiwell  will  be  relied  on  by  the  other  side.  In 
that  case,  though  the  Court  of  Queen's  Bench  gave  the  plaintiff  all  the  costs, 
no  general  rule  was  laid  down ;  and  Coleridge,  J.,  expressly  says,  "  I  con- 
cur, on  the  particular  circumstances  of  the  case."  10  A.  &  E.  148,  (37  E. 
C.  L.  R.  79.)  The  circumstances  were  indeed  very  particular;  the  claim- 
ant being  sole  owner  of  part  of  the  property,  and  part  owner,  with  the  exe- 
cution debtor,  of  the  residue.  In  Carr  v.  Edwards,  the  plaintiff,  in  a  feigned 
issue  under  the  interpleader  act,  claiming  182/.,  had  a  verdict  for  50/.  An 
order  was  made  at  chambers,  by  which  each  party  was  to  pay  his  own 
costs.  The  plaintiff  in  the  issue  moved  to  set  aside  that  order,  contending 
that  he  was  entitled  to  the  general  costs  of  the  cause.  [Maule,  J.,  says,  ^^  it 
b  found  in  this  case  that  the  plaintiff  is  only  entided  to  a  sum  less  than  the 
third  part  of  the  amount  claimed,  and  that  the  defendant  is  entitled  to  a  ^reat 
deal  more ;  and  it  seems  to  me  that  the  order  is  both  reasonable  and  just. 
Had  it  been  what  it  is  contended  it  should  have  been,  I  think  it  would  have 
been  neither  the  one  nor  the  other."  The  same  doctrine  has  been  held  in 
the  Exchequer  in  several  cases  not  reported.  In  one  of  those  cases,  Soames 
T.  ATnbridge,  the  facts  appear  to  have  been  these :  Ambridge,  the  defendant, 
had  lived  at  Finchley,  in  Middlesex,  with  a  person  who  passed  for  his  wife. 
From  Finchley  the  parties  removed  to  Kensington  in  Surrey.  A  fi,  fa, 
having  issued  into  Surrey  upon  a  judgment  against  Ambridge,  the  sheriff 
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seized  goods  in  a  house  in  which  the  defendant  and  this  woman  resided. 
The  woman,  who  had  dropped  the  name  of  Ambridge,  and  *taken,  r«^Q 
or  returned  to,  that  of  Davies,  claimed  the  goods  seized  by  the  ^ 
sheriff  under  the  execution.  An  issue  was  directed  to  be  tned  between 
Elizabeth  Davies,  the  claimant,  and  Soames,  the  execution  creditor.  After 
notice  of  trial  given,  Elizabeth  Davies  intimated  that  she  withdrew  her  claim 
as  to  a  portion  of  the  ^oods ;  but  this  intimation  came  too  late  to  affect  the 
proceedings  at  the  trial  of  the  issue ;  and  the  case  went  to  the  jury  as  to  aU 
the  goods  seized.  The  claim  was  substantiated  as  to  all  the  goods  except 
those  the  claim  to  which  had  been  so  abandoned ;  and  a  verdict  was  retumed 
accordingly.  Upon  an  application  being  made  to  the  court  ibr  the  costs  of 
the  issue,  it  was  contended  on  the  part  of  the  claimant,  that  the  feigned 
issue  must  be  considered  in  the  light  of  an  action  of  trover,  brought  by  her 
against  a  sheriff'  defending  the  action  under  an  indemnity  trom  the  execudoD 
creditor ;  but  the  discussion  terminated  by  the  pronouncing  of  the  foUoving 
rule: 

"In  the  Exchequer  of  Pleas.  Michaelmas  term,  3  Vict.  1839,  Soama 
V.  jimbridge,  Saturday,  23d  November.  Upon  reading  the  rule  in  this 
cause,  of  the  11th  day  of  November,  instant,  the  affidavit  of  Amos  Kemp- 
son  and  the  paper  writing  thereunto  annexed,  and  the  affida\at  of  George 
Brown  and  the  paper  writing  thereunto  annexed,  and  hearing  Mr.  Plati^  of 
counsel  for  the  plaintiff,  and  Mr.  Hwmfrey^  of  counsel  for  Elizabeth  DaTJes, 
the  claimant  in  the  rule  named :  It  is  ordered,  that  the  costs  be  taxed  as 
upon  two  issues,  the  plaintiff  to  be  allowed  his  costs  of  supporting  the  issue» 
as  far  as  re^rds  the  goods  in  respect  of  which  he  succeeded  at  the  trial ;  and 
the  said  Elizabeth  Davies  to  be  allowed  the  costs  of  showing  her  tide  to  the 
goods  in  respect  of  which  slie  succeeded  at  the  trial.  The  costs  of  the 
interpleader  rule,  and  the  general  costs  of  the  issue,  to  be  taxed  and  divided 
between,  and  borne  by,  the  parties,  in  the  same  proportion  as  the  costs,  so 
as  aforesaid,  to  *be  allowed  to  the  plaintiff  and  claimant  respectively,  r«»»0 
bear  to  each  other ;  each  party  to  bear  and  pay  his  and  her  own  ^ 
costs,  of  this  application,  and  subsequent  thereto.     By  the  court." 

The  course  taken  by  the  Court  of  Exchequer  in  mat  case  is  much  moic 
reasonable  and  just  than  it  would  be  to  call  upon  the  party  who  has  suo 
ceeded  to  the  greater  amount  to  pay  the  costs  of  the  party  who  has  suc- 
ceeded to  a  less  amount.  The  execution  creditor  is,  however,  content  that 
each  party  shall  bear  his  own  costs ;  in  consenting  to  which  he  is  giving  up 
more  than  he  is  bound  to  do.  This  was  the  course  adopted  in  Can  v.  E^ 
wardsy  by  Coltman,  J.,  whose  order  the  court  refused  to  disturb. 

The  court  gave  Halcombej  Serjt.,  time  to  consider  whether  he  vooM 
agree  to  the  proposal,  that  each  party  should  bear  his  own  costs ;  and  Ti5* 
DAL,  C.  J.,  suggested,  that  if  this  proposal  were  rejected,  the  claimant  might 
have  to  pay  more  than  he  would  be  entitled  to  receive ;  and  stated  that  the 
court  thought  that  the  direction  as  to  the  costs  in  Carr  v.  Edwards  vns  just 
and  reasonable. 

Halcombe^  Serjt.,  not  having  accepted  the  terms  offCTed  by  the  other  flde, 
now  showed  cause.  The  court  cannot  adopt  either  of  the  courses  sucge^ 
on  behalf  of  the  execution  creditor,  without  overruling  Stidey  v.  itoW- 
In  that  case  a  feigned  issue  was  directed  to  try  three  questions,  in  the  fbtm 
of  three  issues,  1st,  whether  the  goods,  or  any  part  thereof,  were  or  was  the 
sole  property  of  the  claimant ;  2dly,  whether  they,  or  any  part  thereof,  ^f«* 
or  was  the  sole  property  of  F.  Bedwell,  the  execution  debtor;  3dW, 
♦vhether  they  or  any  part  thereof,  were  or  was  the  joint  property  of  the 
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0&aii^  claimant  and  F.  Bed  well  as  partners ;  and  the  jury  *were  to  be  directed 
-I  to  find  specially  the  value  of  any  part  of  the  goods  which  should  be 
preyed  to  be  the  sole  property  of  the  claimant,  or  the  sole  property  of  F.  Bed- 
well,  or  the  joint  property  of  both,  in  case  they  should  be  of  opinion  that  the 
whole  were  not  the  sole  property  of  either  or  the  joint  property  of  both.  On 
its  appearing  at  the  trial  that  part  of  the  goods  were  the  sole  property 
of  the  claimant,  and  the  residue  the  joint  property  of  the  claimant  and 
F.  Bedwell,  the  verdict  was  entered  on  the  first  and  third  issue^  partly  for 
the  claimant,  and  partly  for  the  execution  creditor ;  and  on  the  second  issue 
for  the  claimant.  In  that  case — as  in  this — the  litigation  arose  entirely  out 
of  the  wrongful  act  of  the  execution  creditor  in  causing  the  propertjr  of  the 
claimant  to  be  seized  ;  and  the  court  held  that  the  clamiant  was  entitled  to 
the  general  costs  of  the  issue,  as  well  as  to  those  of  the  preliminary  and 
final  application  to  the  court,  to  the  same  extent  as  if  he  had  been  plaintiff 
in  an  action  of  trover,  and  established  his  title  to  part  only  of  the  goods 
mentioned  in  the  declaration.  Lord  Denman,  C.  J.,  says,(a)  ^^  It  is  as  if  the 
claimaint  had  succeeded  in  an  action  of  trover ^^  and  Littledale,  J.,  says,(a) 
"  If  the  claimant  had  succeeded  in  trover,  he  would  have  been  entided  to 
the  general  costs.  The  only  consequence  of  claiming  too  much  in  such  a 
case  would  have  been,  that  the  execution  creditor  might  have  applied  to 
pay  money  into  court ;  in  which  case  the  blaimant  would  have  gone  on  at 
his  peril.  The  claimant,  therefore,  is  to  have  his  general  costs  of  the  issue 
and  of  the  application."  The  rule  was  made  absolute  for  payment  of  the 
•8811  ^^^^'  suras  of  34/.  9^.  6(i.,  (6)  12/.  3*.  6(/.,  (c)  and  *bL  14s.,  {d)  to  the 
■*  claimant,  the  plaintiff,  and  the  sheriff,  respectively,  with  a  reference 
to  the  master,  to  tax  to  the  claimant  the  general  costs  of  the  cause,  (deduct- 
ing those  of  the  judgment  creditor  upon  the  issues  on  which  he  has  succeeded,) 
and  also  the  costs  of  appearing  in  the  first  instance  and  on  the  final  applica- 
tion. Carr  v.  Edwards  was  decided  on  the  ground  that  the  court  would 
not  interfere  with  the  decision  of  the  judge  at  chambers.     The  lord  chief 

J'ustice  says,{g)  "I  think  we  ought  not  to  disturb  the  order  made  by  Mr. 
ustice  CoLTMAN,  unless  we  can  see  that,  in  the  execution  of  the  discretion^ 
clearly  given  to  him  by  the  statute^  he  has  arrived  at  a  wrong  conclusion. 
But  I  confess  that  I  do  not  see,  under  the  circumstances  of  the  case,  that  he 
has  done  so."  [Tindal,  C.  J.  That  case  was  so  decided,  because  the  court 
approved  of  the  grounds  upon  which  the  learned  judge  had  proceeded  in 
making  his  order.]  When  Carr  v.  Edwards  was  decided,  the  case  of 
Staley  v.  Bedwell  had  not  been  reported,  and  was  not  brought  before  the 
court.  Carr  v.  Edwards  was  a  simple  case  of  conflicting  claims,  under 
the  first  section  of  the  interpleading  act,  not  a  sheriff's  case  of  adverse 
clamis,  arising  out  of  an  execution  under  the  sixth  section.  There  had 
been  no  seizure  of  the  goods  by  the  defendant  in  the  issue ;  and,  no  wrong 
having  been  done,  no  action  of  trover  would  have  lain.  Here,  it  is  not 
denied  that  the  defendant  in  the  issue,  the  execution  creditor,  was  a  wrong- 
doer, having  seized  two  horses  belonging  to  the  claimant.  In  Soames  v. 
Jhnbridgej  me  claimant  had  lived  with  the  execution  debtor,  as  his  wife,  at 

(a)2P.&D.814i 

(6)  Bein^  26/.  8*.,  the  valae  of  the  sole  property  aAer  dedacting  half  the  rent  payable 
to  the  landlord;  to  which  sum  was  added  a  moiety  of  the  joint  property— together  99L 
7f.  6</.,  out  of  which  the  claimant,  by  the  terms  of  the  interpleading  order,  was  to  pay  tht 
defendant,  the  sheriff,  the  sum  of  3/.  18«.  possession*moaey. 

(f)  x\  moiety  of  the  value  of  the  joint  goods. 

(d)  Possession-money  and  poundage. 

(0  8  Dowl.  P.  C.  81. 
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Finchley,  from  whence  they  remored  to  a  cottage  at  Kennington,  r^ooo 
*  where  the  claimant  assumed  the  name  of  Davies.  The  ground  of  '- 
the  decision  in  that  case  was,  that  the  claimant  had  set  up  a  claim  to  goods 
which  she  knew  to  be  the  property  of  the  judgment  debtor ;  as  might  be 
inferred  from  her  giving  notice  that  Ae  abandoned  her  claim  to  these  goods. 
[Erskine,  J.  The  1  &  2  Vict.  c.  45,  s.  2,  has  given  to  a  single  judge  the 
same  discretion  as  to  costs  in  case  of  conflicting  claims  upon  executions, 
falling  within  the  rixth  section  of  1  &  2  W.  4,  c.  58,  as  that  statute  gave 
in  cases  iiaJling  within  ihefast  section.] 

TmDAL,  C.  J.  The  costs  which  form  the  subject  of  this  motion  may  be 
divided  into — costs  incurred  before  the  present  issue  was  granted,  costs  of 
the  trial  of  issue,  and  costs  of  the  subsequent  apphcations.  I  will  first  cod> 
sider  the  costs  of  the  trial  of  the  issue,  being  the  most  important,  and  those 
upon  which  the  principal  contention  has  arisen.  Thompson  set  up  a  claim 
to  five  horses,  seized  by  the  sheriff  under  an  execution  against  the  defend- 
ant  in  this  action.  The  execution  creditor  denied  that  Thompson  was  enti* 
tied  to  any  of  these  horses ;  and  upon  the  trial  of  the  issue,  the  claimant 
established  his  right  as  to  two  of  the  horses,  and  fidled  as  to  the  other  three; 
which  showed  that  Thompson  had  claimed  for  too  much,  and  that  the  exe- 
cution creditor  had  defended  for  too  much,  and  ought  to  have  given  up 
three  of  the  horses  when  Thompson  ^ve  notice  of  his  claim.  On  each 
side  too  much  has  been  claimed ;  and  it  therefore  appears  to  me  that  neither 
party  is  entitled  to  the  whole  of  the  costs  of  the  issue.  1  cannot  consider 
this  case  as  in  the  nature  of  an  action  of  trover,  in  which,  by  the  strict  rule 
of  law,  founded  upon  the  statute  of  Gloucester,  (a)  the  plaintifif  is  entided, 
as  of  right,  to  the  costs  of  the  cause,  if  he  succeeds  as  to  any  part  of  it 
I  cannot  *think  that  costs  under  the  interpleader  act,  1  &  2  W.  4,  r^ogo 
c.  58,  were  meant  to  be  subjected  to  so  rigorous  a  rule.  The  first  *- 
section  of  that  act  authorizes  the  court  or  any  judge  thereof,  to  make  snck 
rules  and  orders  as  to  costs  and  all  other  matters  as  may  appear  to  be  just 
and  reasonable,  giving  to  the  court  a  more  extended  junsdiction  than  they 
possessed  under  the  statute  of  Gloucester,  or  any  subsequent  statute.  So, 
in  cases  under  the  sixth  section,  upon  claims  made  to  goods  taken  or  in- 
tended to  be  taken  in  execution,  the  court  is  authorized  to  make  such  entry 
and  decision  as  shall  appear  to  be  just,  according  to  the  circumstances  oi 
the  case ;  and  the  costs  of  all  such  proceeding  are  to  be  in  the  discretion 
of  the  court.  (6)  •  It  seems  to  me  that  we  are  mtrusted  with  a  discretion  as 
to  costs,  in  the  exercise  of  which  we  ought  to  be  mainly  guided  by  the  de- 
cision of  the  jury;  and  I  think  that  a  reasonable  and  equitable  course  will 
be,  upon  the  finding  of  the  jury  in  this  case,  to  direct  that  the  master  should 
look  at  the  bills  of  costs  on  both  sides,  and  see  how  much  was  incurred  by 
the  claimant  in  making  out  his  claim  as  to  the  two  horses,  and  how  mucn 
by  the  execution  creditor  in  making  out  his  defence  as  to  flie  three  horses, 
and  that  he  should  balance  one  set  of  costs  against  the  other,  and  that,  for 
this  purpose,  he  should  look  at  the  briefe  and  ascertain  how  much  of  the 
briefs  prd  witnesses,  and  other  expenses,  relate  to  the  two  horses,  and  how 
much  to  the  three.  That  seems  to  be  the  just  and  proper  course  to  be 
sidopted  with  respect  to  the  costs  of  the  issue,  (c) 

(a)  6  Ed.  1,  e.  1 ;  and  tiet  S  Inst  SSfl. 

(6)  The  I  Sl  2  Vict.  c.  45,  s.  2,  makes  no  alteration  in  the  anthority,  except  to  extend 
it  to  a  single  jud^e. 

(c)  So,  at  common  law,  if  the  plaintiff  succeeded  for  part,  and  failed  to  estabUsh  hit 
nght  of  action  for  the  residue,  the  plaintiff  was  amerced  for  his  faJse  claim  as  to  Am  part 
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«goj  1  *With  respect  to  the  costs  of  the  interpleading  application  incurred 
^  prior  to  the  direction  of  this  issue,  as  the  claimant  was  placed  under 
the  necessity  of  making  that  application  by  the  act  of  the  execution  creditor, 
in  seizing  more  than  he  was  entitled  to  seize,  and  as,  at  the  period  when 
those  costs  were  incurred,  no  injury  had  accrued  to  the  execution  creditor 
from  the  circumstance  that  fire  horses  were  claimed  instead  of  two,  I  think 
that  the  costs  of  such  appUcation  ought  to  be  borne  by  the  execution 
creditor. 

As  to  the  costs  subsequent  to  the  trial  of  the  issue,  though  the  claimant 
was  obliged  to  come  before  the  court,  yet  as  he  has  claimed,  by  his  rule 
nisi,  more  than  he  is  entided  to,  and  has  therefore  compelled  the  execution 
creditor  to  appear  for  the  purpose  of  resisting  that  claim,  I  think  that  no 
costs  ought  to  be  allowed  on  either  side. 

BosANQUET,  J.  This  is  a  case  in  which  neither  party  is  entitled  by  law  to 
costs.  The  statute  leaves  them  to  be  dealt  with  as  the  court  shall  think  just 
and  reasonable.  In  this  case  it  turns  out,  upon  investigation,  that  each  party 
is  pardv  in  the  right  and  pardy  in  the  wrong.  In  such  a  case,  I  think  the 
rule  which  has   been  pronounced   by  my  lord  chief  justice  is  just  and 

^       •CoLTMAN,  J.,  concurred. 

Erskime,  J.  I  am  of  the  same  opinion.  It  is  of  great  importance  that  in 
the  exercise  at  the  discretion  with  which  we  are  intrusted  under  these 
statutes,  we  should  proceed  not  arbitrarily,  but  by  some  fixed  rule ;  and  that 
laid  down  by  my  lord  is,  I  think,  the  best  which  could  be  adopted. 

HcJcombej  Seijt.,  then  applied  for  the  costs  of  taking  the  26L  10s.  out  of 
court. 

TiNDAL,  C.  J.   Those  costs  you  are  entitled  to. 

The  following  rule  was  ultimately  drawn  up : 

^^  It  is  order^,  that  no  general  costs  of  the  issue  directed  by  the  Honour- 
able Mr.  Justice  Coltman  on  the  20th  of  January,  1840,  in  which  Thompson 
was  plaintiff,  and  the  above-named  Lewis  was  defendant,  or  of  this  applica- 
tion to  the  court,  be  payable  by  either  of  the  parties  to  the  said  issue  to  the 
other ;  but  that  the  said  Lewis  do  and  shall  pay  to  the  said  Thompson  or 
his  attorney,  his  costs  of,  and  occasioned  by,  his  application  to  a  judge 
under  the  interpleader  act,  together  with  his  costs  of,  and  occasioned  by, 
his  application  to  have  a  portion  of  the  money  in  the  hands  of  the  masters 
of  this  court  in  the  cause  paid  out  of  court  to  him,  such  costs  to  be 
taxed  by  one  of  the  masters  of  this  court ;  and  it  is  further  ordered  that  it  be 
referred  to  such  master  to  ascertain  and  tax  such  of  the  said  Thompson's 
costs  at  the  trial  of  the  issue,  as  apply  to  the  two  horses  found  by  the  said 
jury  to  be  the  property  of  the  said  Thompson ;  and  that  such  costs,  when  so 
taxed  and  ascertained  as  aforesaid,  be  paid  by  the  said  Lewis  to  the  said 

ia  respect  of  which  he  failed,  and  the  defendant  was  amerced  or  fined,  according  to  the 
nature  of  the  action  in  respect  of  the  part  upon  which  the  plainiiflf  succeeded. 

If  the  costs  in  this  case  had  been  taxed  with  reference  to  the  practice  which  has  pre- 
vailed under  the  statute  of  Gloucester,  it  would  have  been  necessary  to  look  to  the  form 
of  the  issue  tried.  If  the  plea  had  traversed  the  assertion  that  *'  the  five  horses  and  each 
and  every  of  them  were  and  was  the  property  of  the  claimant  at  the  time  of  the  seizure/* 
the  wager  must  have  been  decided,  and  the  issue  found  generally,  against  him,  upon 
proof  that  any  one  horse  was  not  at  that  time  his  property ;  but  the  issue  being  upon  the 
question  whether  the  five  horses  or  one  or  iome  of  them  were  or  was  the  property  of  the 
claimant,  proof  that  one  horse  belonged  to  him  would  have  decided  the  wager  and  issue  in 
his  favour.  The  form  of  the  issue,  however,  appears  to  be  of  as  little  consequence,  with 
reference  to  the  discretionary  power  of  the  court,  as  the  supposed  analogy  of  the  pre 
eeding  to  the  action  of  trover  against  the  sheriff. 
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Thompson,  or  his  attorney ;  and  that  it  be,  in  like  manner,  refened  to  the 
said  master,  to  ascertain  and  tax  such  of  the  said  Lewis's  costs  as  relate  to 
the  three  horsed,  •the  proceeds  of  which  were  recovered  by  the  said  r^ex^ 
Lewis  at  the  said  trial ;  (a)  and  that  such  costs,  when  so  ascertained  '•  ^^ 
and  taxed,  as  aforesaid,  be  paid,  by  the  said  Thompson  to  the  said  Lewis  or 
his  agent ;  and  lastly,  it  is  ordered,  that  the  said  master  be  at  liberty  to 
deduct  one  set  of  the  said  costs  from  the  other,  and  to  make  one  allocator 
for  the  balance." 

(a)  Thejr  were  so  in  effect. 


NEWTON  V.  HARLAND  and  Another. 

On  the  taiation  of  an  attorney's  bill  as  between  attorney  and  client,  more  than  one-sixth 
of  the  amount  was  struck  off  in  consequence  of  all  charges  being  disallowed  previoos 
to  the  15lh  of  July,  1837,  when  the  7  W.  4,  &  1  Vict  c.  56,  came  into  operation,  by 
reason  of  the  attorney  not  having  been  an  aUorney  of  this  conn. 

Held,  that  the  attorney  was  liable  to  pay  the  costs  of  taxation*  under  the  2  G.  2,  c.  23,  s.  2X 

The  plaintiff,  in  person,  had,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  on  his  attorney  to  show  cause  why  the  latter  should  not  pay  him  the 
costs  of  taxing  his  bill  in  this  cause,  and  also  why  the  proceedings  should 
not  be  stayed  m  an  action  pending  in  the  Court  of  Exchequer  upon  certain 
terms,  and  why  the  attorney  should  not  pay  the  costs  of  the  application. 

It  appeared  from  the  plaintiff's  affidavit,  that  he  had  retained  the  attorney 
to  conduct  an  action  of  trespass  against  the  defendants,  and  that  after  the  cause 
had  proceeded  to  issue,  it  was  discovered  that  the  attorney,  although  an 
attorney  of  the  Court  of  Queen's  Bench,  had  never  been  admitted  an  attorney 
of  this  court.  The  bill  of  costs  delivered  by  him  to  the  plaintiff,  included 
charges  for  business  done  both  before  and  since  the  15th  of  July,  1837,  the 
day  on  which  the  statute  of  7  W.  4,  &  1  Vict.  c.  56,  came  into  operation,  (a) 
The  ^master,  on  the  taxation  of  the  bill,  struck  out  all  charges  ante-  r*ggj 
rior  to  that  day,  whereby  the  amount  of  the  bill  was  reduced  more  than  ^ 
one-sixth. 

JindrewSy  Serjt.,  now  showed  cause.  This  case  fells  within  the  principle 
of  Wftite  V.  Miinery  2  H.  Blac.  357,  in  which  it  was  held  that  an  attorney  is 
not  liable  to  pay  the  costs  of  taxing  his  bill  under  the  2  G.  2,  c.  23,  s.  23, 
where  the  deduction  of  one-sixth  is  occasioned,  not  by  the  reduction  of  par- 
ticular items,  but  by  the  disallowance  of  one  branch  of  the  bill.  Upon  the 
second  part  of  the  rule,  it  is  submitted  that  the  court  has  no  jurisdiction  over 
the  action  in  the  Exchequer. 

JVeio/on,  in  support  of  the  rule,  cited  Morris  v.  Parkmsonj  5  Tyrwh.  772, 
2  C.  M.  &  R.  178,  and  contended,  that  as  the  attorney  had  inserted  charges 
exceeding  one-sixth  of  the  whole  bill,  which  he  must  have  known  he  had 
no  right  to  make,  he  was  not  only  liable  to  the  costs  of  taxation,  but  ought 
to  be  compelled  to  pay  the  costs  of  the  present  rule. 

Cur,  adv,  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  In  this  case, 
Mr.  Newton,  the  plaintiff,  carried  his  attorney's  bill  before  the  officer  of  the 
court  for  taxation  as  between  attorney  and  client,  and  upon  such  taxation,  it 
appeared  that  during  a  considerable  portion  of  the  time  during  which  he  was 
retained,  the  attorney  was  not  an  attorney  of  tliis  cour*,  though  he  was  an 
attorney  of  the  Queen's  Bench.  It  was  thereupon  insi  ^'^ed  before  the  master, 
that  the  attorney  was  not  entitled  to  recover  in  resp?o'  of  f'cs,  charges,  or 
(a)  See  Newton  v.  Spencer,  4  New  Cases,  174,  (3d  E.  C.  L.  R.  312,)  5  Scott,  492. 
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♦fiRRI  disbursements  incurred  prior  to  the  15th  of  July,  1837,  when  the 
^^^  •statute  7  W.  4,  &  1  Vict.  c.  56,  which  enabled  attorneys  admitted 
in  '^ne  of  the  courts  of  law  at  Westminster  to  practise  in  any  other  of  the 
courts,  though  they  might  not  have  been  admitted  attorneys  thereof,  came 
into  operation,  and  the  master,  yielding  to  the  objection,  struck  out  that  por- 
tion of  the  bill.  We  think  the  view  taken  by  the  master  was  correct,  and 
that  those  charges  were  properly  struck  out.  The  case  now  comes  before 
us  upon  a  motion  to  award  the  costs  of  taxation  to  be  paid  by  the  attorney, 
inasmuch  as  more  than  a  sixth  part  of  the  whole  bill  was  taxed  off.  The 
court  took  time  to  consider  whether  or  not  this  case  could  properly  be  held 
to  fall  within  the  principle  of  those  where  the  reduction  of  die  bill,  not  being 
the  result  of  a  taxation  or  scrutiny  of  the  particular  items  of  charge,  but  oc- 
casioned by  the  disallowance  of  whole  classes,  the  party  has  been  held  not 
chargeable  to  the  expense  of  the  taxation.  The  first  of  these  cases  was 
White  V.  Miner.  There  the  attorney's  bill  had  been  referred  to  the  pro- 
thonotary  by  a  judge's  order,  and  on  taxation  more  than  a  sixth  was  taken 
off;  but  the  deduction  was  caused,  not  from  any  overcharges  of  particular 
items,  but  from  the  whole  of  the  expenses  for  defending  two  actions  for  one 
Brandon  being  disallowed,  the  prothonotary  thinking  there  had  been  no  under- 
taking on  the  part  of  the  defendant  to  pay  those  costs,  as  alleged  by  the 
plaintiff;  and  the  court  held  that  the  statute  2  G.  2,  c.  23,  s.  23,  was  appli- 
cable only  where  an  attorney  made  exorbitant  charges  on  his  client  in  the 
particulars  of  his  bil],  and  the  foundation  of  the  demand  was  not  denied,  but 
only  the  amount  of  it.  A  later  case,  however,  Morris  v.  Parkinson^  2  C. 
M.  &  R.  178,  3  Dowl.  P.  C.  744,  shows  that  the  principle,  at  all  events,  is 
•88Q1  ^^^  ^^  ^^  extended.  It  was  there  held,  that  when  the  •master  on 
-I  taxation  decided  that  one  of  the  actions  in  which  the  costs  had  been 
incurred,  had  been  improperly  brought,  and  disallowed  those  costs,  by 
which  more  than  one-sixth  of  the  bill  was  taken  off,  the  attorney  was 
chargeable  with  the  costs  of  taxation.  And  Parke,  B.,  said,  ^^It  is  not 
necessary  to  say  whether  the  decision  in  the  case  of  White  v.  MUner  is  right 
or  wrong,  because  this  is  distinguishable  from  that  case :  there  the  sum  was 
struck  out  because  the  defendant  was  not  chaigeable  with  it,  and  it  ought 
to  have  been  changed  to  another  person.  In  the  present  case,  the  sum  in 
question  was  disallowed,  because  the  attorney  ought  not  to  have  charged 
this  item  at  all,  and,  therefore,  it  ouffht  never  to  have  been  inserted  in  the 
bil]."  Upon  consideration,  we  think  this  case  fells  within  the  principle  of 
Morris  v.  Parkinsony  a  principle  we  do  not  think  it  safe  to  break  in  upon. 
I  therefore  think,  and  the  rest  of  the  court  agree  with  me,  that  the  rule 
should  be  made  absolute  so  far  as  regards  the  costs  of  the  taxation ;  though  it 
is  not  without  regret  that  we  throw  these  costs  upon  the  attorney.  The  costs 
of  the  rule,  however,  are  in  the  discretion  of  the  court ;  and  as  the  rule  im- 
bodies  in  it  terms  that  we  cannot  enforce,  we  think  the  costs  of  this  appli- 
cation should  not  be  included. 

Rule  absolute  accordingly. 


•890]  ^CARISS  V.  TATTERSALL. 

In  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  the  note,  on  being 
prodnced,  appeared  to  have  been  altered ;  the  words  "  or  order**  having  been  substi- 
tuted for  "or  other.**  The  attesting  witness  who  had  prepared  the  note  stated  that  he 
could  not  say  whether  the  alteration  was  in  his  writing  or  not,  but  that  he  ought  to  have 
drawn  the  note  originally  with  the  words  •'or  order.**    The  defendant  had  paid  tw? 
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years'  interest  on  the  note.    Held,  that  this  was  reasonable  evidence  from  which  it 
might  be  inferred  that  the  alteration  had  taken  place  with  the  defendant's  consent 

Assumpsit^  on  a  promissory  note  for  20/.  by  the  payee  against  the  maker. 
The  plea  denied  the  making  of  the  note ;  on  which  issue  was  joined. 

At  the  trial,  before  Coltmajk,  J.,  at  the  last  Yorkshire  sunmier  assizes, 
the  note  on  being  p/oduced  in  evidence  appeared  to  have  been  altered,  the 
words  "  or  order"  having  been  substituted  for  the  words  **  or  other,"  which 
were  originally  written.  The  attesting  witness  to  the  note,  by  whom  it  had 
been  prepared,  stated  that  he  could  not  say  whether  the  alteration  was  in  his 
writing  or  not ;  but  that  he  ought  to  have  drawn  the  note  originally  with 
the  words  *^  or  order."  The  defendant  had  paid  two  yeai^'  interest  on 
the  note. 

It  was  contended  for  the  defendant,  that  the  onus  lay  on  the  plamtiff  to  Aow 
that  the  alteration  was  made  before  the  signing  of  the  note ;  Knight  v.  Cfe- 
m^s,  8  A.  &  E.  215,  (35  E.  C.  L.  R.  377,)  3  N.  &  P.  375,  post,  892,  910. 
The  learned  judge  directed  a  verdict  to  be  taken  for  the  plaintiff  for  23/. 
10^.,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  court 
should  think  that  the  objection  could  be  sustained. 

ChtmneU^  Seijt.,  accordingly,  in  last  Michaelmas  term,  obtained  a  rule  nisi 
for  a  nonsuit,  against  which 

Talfourdy  Serjt.,  now  showed  cause.  The  question  is,  whether  this  is  not 
a  mere  correction,  in  order  to  make  the  note  correspond  with  the  original 
intention  of  the  ^parties.  [Tindal,  C.  J.  The  general  rule  is,  that  r^ggj 
some  explanation  ^ould  be  given  by  the  parties  seeking  to  enforce  '- 
the  document.]  Were  it  not  for  Knight  v.  dements^  it  might  be  doubted 
whether  the  omis  is  cast  on  such  parties  to  account  for  the  alteration.  With 
regard  to  deeds,  it  is  now  held  that  it  does  not  lie  on  the  person  producing 
the  instrument  to  show  that  the  alteration  had  been  made  before  it  was 
signed ;  but  that  it  is  for  the  party  who  seeks  to  impugn  the  deed,  to  prove 
that  it  was  altered  afterwards.  [Tindal,  C.  J.  Is  the  alteration  at  all  ma- 
terial in  an  action  between  the  original  parties?]  It  is  submitted  that  it  is 
not ;  or,  rather,  that  there  has  been  no  alteration  in  the  note  at  all,  in  the  pro- 
per meaning  of  the  word.  Q  is  just  the  same  as  if  some  one  had  written 
an  idle  word  upon  the  instrument,  for  the  jury  could  see  that  it  had  been  a 
perfect  document ;  and  it  is  not  because  some  one  has  secredy  altered  an 
immaterial  word,  that  the  note  is  to  be  invalidated.  In  CoU  v.  Par/any 
12  East,  471,  where,  in  the  sale  of  a  ship,  the  parties,  by  mistake,  misrecited 
the  certificate  of  register  in  the  bill  of  sale,  by  statmg  Guernsey  as  the  port 
where  the  certificate  was  granted,  instead  of  Weymouth ;  which  mistake 
was  rectified  when  discovered  by  consent  of  all  parties,  and  the  deed  re- 
executed  ;  it  was  held  that  no  new  stamp  was  necessary  upon  such  re-exe- 
cution. So  here,  if  it  is  to  be  presumed  that  the  alteration  was  made  by 
the  parties  to  the  note,  the  fair  conclusion  is,  that  it  was  done  to  carry  out 
their  original  intention.  It  may  be  inferred  from  the  payment  of  the  interest, 
that  the  alteration  took  place  with  the  consent  of  the  deifendant. 

Channelly  Serjt.,  in  support  of  the  rule.  It  is  said  that  the  alteration  is 
immaterial,  inasmuch  as  the  action  *is  between  the  original  parties  r*oQn 
to  the  note.  That,  it  is  submitted,  is  not  the  proper  test  to  apply.  ^ 
The  alteration  might  have  seriously  afTected  the  situation  of  the  original  par- 
ties ;  for  by  the  note  being  made  negotiable,  the  maker  might  have  lost  his 
right  to  set-off,  which  he  would  otherwise  have  had.  In  mUI  v.  WiUiamSj 
10  East,  432,  437, (a)  Le  Blanc,  J.,  referring  to  Kershaw  v.  Cfacc,  3  Esp. 
(a)  And  see  Bathe  t.  Tayfer,  16  East,  418. 
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N.  P.  C.  246,  thought  the  insertion  of  the  words  '^  or  order''  in  the  bill  of 
exchange  in  that  case  a  "  very  material"  alteration.  [Bosanquet,  J.  Sup- 
posing this  note  to  contain,  as  it  originally  did,  the  words  *^  or  other y^  would 
it  not  be  payable  to  the  bearer^  (a)  The  question  is,  whether  the  alteration 
does  not  change  the  character  of  &e  note.]  In  Kershaw  y.  CoXy  the  ques- 
tion arose  under  the  stamp  act ;  and  there  the  alteration  in  the  bill  was  made 
with  the  consent  of  all  parties.  Here,  if  the  alteraticm  had  been  in  the  hand- 
writing of  the  attesting  witness,  it  might  then  have  been  thought  that  the 
correction  was  in  pursuance  of  the  original  intention  of  the  parties,  and  with 
their  concurrence.  Deeds  stand  upon  a  peculiar  ground,  depending  on  a 
technical  rule,  which  does  not  ap|^y  to  bills  of  exchange  and  notes.  In 
Knighi  V,  ClementSy  all  the  previous  decisions  were  considered ;  and  it  was 
there  held,  that  where  a  bill  of  exchange  produced  on  trial  appears  to  have 
been  altered,  the  jury  cannot,  on  inspection  of  the  bill,  without  other  proof, 
decide  whether  it  was  altered  at  the  time  of  the  making,  or  at  a  subsequent 
period. 

TiNDAL,  C.  J.  I  do  not  intend  to  break  in  upon  the  rule,  that  it  lies  upon 
the  party  seeking  to  enforce  a  bill  or  note  to  account  for  any  alteration  that 
^oqo^  appears  *upon  the  face  of  the  instrument  But  in  this  case  it  seems 
-I  to  me  that  there  was  reasonable  evidence  given  from  which  the  jury 
misht  infer  that  this  alteration  was  made  with  the  consent  of  the  defendant, 
and  in  accordance  with  the  original  intention  of  the  parties.  I  think,  there- 
fore, that  this  rule  must  be  discharged. 

The  rest  of  the  court  concurred.(6) 

Rule  discharged. 

(a)  Quart,  whether  such  a  note  would  not  be  altogether  void.    See  Blandeenhagm  v. 
BlundeU,  2  B.  &  Aid.  417. 

(b)  See  Ctifford  v.  Dam  Famiy  Hydi  Parker,  post,  909. 


ATTWOOD  V.  Sir  MATTHEW  WHITE  RIDLEY,  Bart.,  and  Others. 

In  an  action  against  bankers  at  Newcastle-upon-Tyne,  a  rule  to  change  the  venue  from 
London  to  Cumberland  or  Northumberland,  was  made  absolute, — with  certain  condi- 
tions as  to  the  defraying,  by  the  defendant,  of  the  additional  expenses  of  the  plaintiflTs 
witnesses,— H>n  the  ground  of  the  great  inconvenience  which  would  be  occasioned  by 
the  defendants  having  to  carry  their  banking  books  and  clerks  to  London. 

Case,  for  maliciously  causing  an  affidavit  to  be  filed  in  the  court  of  bank- 
ruptcy, with  the  view  of  issuing  a  fiat  against  the  plaintiff.  The  defendants, 
among  other  pleas,  pleaded  a  justification.  The  venue  being  laid  in  Lon- 
don, a  summons  to  change  it  to  Newcastle-upon-Tyne  was  heard  before 
BosANQUET,  J.,  on  the  9th  of  February  last,  when  the  alteration  was  opposed 
by  the  plaintiff,  on  the  ground  that,  owing  to  the  great  influence  possessed 
by  the  defendants,  by  reason  of  their  connection  with  banking  establishments 
in  that  neighbourhood,  a  iair  and  impartial  trial  could  not  be  had  in  New- 
castle, or  in  the  counties  of  Northumberland  or  Durham.  The  learned  judge 
dismissed  the  summons,  but  without  prejudice  to  any  application  to  change 
the  venue  to  any  other  northern  county. 

•8941  *Bompa8y  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
^  to  change  the  venue  to  Cumberland,  upon  an  affidavit  of  the  de- 
fendants' attorney,  which  stated,  among  other  things,  that  the  plaintiff  resided 
in  the  immediate  neighbourhood  of  Newcastle,  where  the  defendants  earned 
on  business  as  bankers ;  that  the  cause  of  action,  if  any,  (with  the  exception 
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df  the  mere  act  of  filing  the  affidavit  in  the  court  of  banlcFuptcy,  which  the 
defendants  were  willing  to  admit,)  and  the  whole  of  the  matters  intended  to 
be  relied  on  by  the  defendants,  as  their  defence  to  the  action,  arose  in  New- 
castle, or  in  the  parts  of  the  counties  of  Durham  and  Northumberland  imme- 
diately adjoining  thereto,  and  not  in  the  city  of  London ;  that  all  the  de- 
fendants' witnesses,  and,  it  was  believed,  those  of  the  plaintiff  also,  resided 
in  or  near  Newcastle ;  that  the  defendants'  witnesses  amounted  to  about 
twenty,  consisting  of  a  barrister  and  two  or  more  attorneys,  practising  in 
Newcastle,  one  or  more  bankers  carrying  on  business  there,  and  several 
clerks  in  a  banking  establishment  there ;  that  it  would  be  matencd  and  neces- 
sary Jbr  the  defendants  to  produce  and  prove^  at  the  trial  of  the  cause  j  the  severd 
books  of  account  kept  by  them  in  their  said  banking  business  at  ^etccastky  the 
carrying  of  which  to  London  would  occasion  very  great  inamvemence  as  mil 
to  the  defrndants  as  to  the  parties  having  transactions  untlt  them  ;  that  neither 
of  the  late  firms  of  Sir  M.  W.  Ridley,  Bart.,  Bigge,  and  Co.,  and  Jonathan 
Backhouse  and  Co.,  ever  had,  nor  had  the  Northumberland  and  Durham 
District  Joint-Stock  Banking  Company,  any  branch  bank  or  agency  in  Cum- 
berland ;  that  there  were  not,  to  the  best  of  the  deponent's  knowledge  and 
belief,  more  than  eight  persons  residing  in  Cumberland,  who  were  share- 
holders in,  or  more  than  three  persons  residing  there  who  kept  accounts 
with,  the  said  banking  company ;. that  it  was  the  intention  of  the  defendants, 
in  the  event  of  the  *venue  being  changed  from  London  to  Cumberland,  r«gg^ 
to  move  for  a  special  jury ;  and  that  to  the  best  of  the  deponent's  *• 
belief,  none  of  the  shareholders  in  the  Northumberland  and  Durham  District 
Joint-Stock  Banking  Company  were  returned  upon  the  list  of  special  jurors 
for  Cumberland. 

Channelly  Serjt.,  now  showed   cause,  upon  an  affidavit   made  by  the 
plaintiff,  which  stated,  amongst  other  things,  that  the  defendants,  for  a  num- 
ber of  years  prior  to  1839,  carried  on  at  Newcastle  under  the  firm  of  Sir  M. 
W.  Ridley,  Bart.,  Bigge  and  Co.,  the  most  extensive  and  influential  banking 
establishment  in  the  north  of  England,  having  branch  banks  or  agencies  at 
all  the  principal  towns  in  the  counties  of  Durham  and  Northumberland ;  and 
that  in  1839,  that  firm  joined  the  Northumberland  and  Durham  District 
Joint-Stock  Banking  Company,  which  had  previously  carried  on  a  reiy 
extensive  business,  as  bankers,  at  Newcastle,  and  at  most  of  the  princifw 
towns  in  Northumberland  and  Durham;   and  which  joint-stock  banking 
company  had  recently  before  been  founded  upon  an  important  branch  at 
Newcastle,  of  a  most  extensive  banking  establishment,  for  many  years  car- 
ried on  by  J.  Backhouse  and  Co. ;  so  that,  by  the  means  aforesaid,  the  said 
Northumberland  and  Durham  District  Joint-Stock  Banking  Company,  as 
then  constituted,  united  the  oldest  and  most  extensive  banking  establi^ 
ments  in  the  north  of  England,  besides  an  immense  influx  of  banicing  busi- 
ness and  influence  arising  firom  shareholders  in  the  said  joint-stock  banking 
company;  that  all  the  defendants,  except  one,  were  deeply  interested, as 
shareholders,  in  the  said  banking  company,  two  of  them  being  managing 
directors  thereof;  that  the  shareholders  amounted  to  nearly  five  hundred, 
comprising  a  great  number  of  the  principal  gentry,  landowners,  merchants, 
and  tradesmen  *of  the  said  two  counties  of  Northumberland  and  r«ggg 
Durham ;  that  there  were  between  two  and  three  thousand  persons  ^ 
iceepinef  accounts  with  the  said  joint-stock  banking  company,  being  of  such 
a  condition  of  life  as  to  comprise  a  very  large  proportion  of  the  persons 
forming  the  special  and  common  jury-lists  of  &e  said  two  counties,  and  of 
the  said  borough  and  county,  and  were  gready  under  the  influence  of  the 


896]  2  Manning  &  Granger.  911 

company,  and  particularly  of  the  managing  directors  thereof;  that  three  of 
the  defendants  were  magistrates  of  Northumberland  and  Durham,  one  of 
them  having  for  many  years  been  chairman  of  the  quarter  sessions  for  the 
former  county ;  another  being  high  sheriff  of  the  same  county  for  the  pre- 
sent year,  and  that  they  were  all  extensively  connected  with  the  land  pro- 
prietors of  Cumberland ;  that  by  reason  of  the  premises  not  only  could  not 
the  plaintiff  expect  to  have  a  iury  summoned  in  the  said  counties  of  North- 
umberland and  Durham,  which  would  not  as  to  some  of  its  members  be 
influenced  by  the  means  aforesaid,  but  that  the  influence  of  the  said  banking 
company  extended  to  the  neighbouring  counties  of  Cumberland,  Westmore- 
land, and  York,  by  reason  whereof  a  similar  objection  to  the  probability  of 
the  deponents  having  a  fair  and  impartial  trial  therein  existed  with  regard  to 
all  of  them ;  that  the  questions  at  issue  between  the  parties  were  of  a  com- 
mercial character,  such  as  a  jury  selected  from  any  other  than  commercial 
classes  was  by  no  means  well  adapted  to  the  consideration  of;  that  the  spe- 
cial juries  in  Cumberland  were  drawn  from  the  list  of  magistrates  and 
country  gentlemen,  and  the  talesmen  were,  generally  speaking,  farmers; 
that  the  cause  of  action  did  not,  with  the  exception  suggested,  arise  in  New- 
castle, or  in  the  ports  of  the  counties  of  Durham  ana  r^orthuraberland  im- 
mediately adjoining  thereto ;  but  that  several  matters  and  proceedings,  some 
*8Q71  ^^  which  were  •alleged  and  referred  to  in  the  declaration,  and  which, 
-I  as  the  deponent  was  advised  and  believed,  either  constituted  a  part 
of  the  cause  of  action  as  set  forth  therein,  or,  at  all  events,  were  therein  laid  and 
as  special  damages  resulting  to  the  plaintiff  from  the  conduct  of  the  defend- 
ants as  therein  complained  of,  and  which,  in  the  judgment  and  belief  of  the  de- 
ponent, were  very  material  towards  sustaining  the  action,  and  increasing  the 
amount  of  damages  which  he  was  entitled  to  recover  in  the  said  action, 
arose  and  took  place  in  or  within  ten  miles  of  London,  and  in  other  parts 
of  England,  not  in  or  near  Newcastle-upon-Tyne,  or  the  counties  of  Dur- 
ham, Northumberland,  or  Cumberland ;  and  that  several  of  the  plaintiff's 
necessary  witnesses,  (to  the  number  of  ten  at  the  least,)  merchants,  brokers, 
and  solicitors,  residing  in  London,  and  others,  (to  the  number  of  eight,) 
merchants  and  brokers  at  Liverpool,  Manchester,  and  Birmingham. 

The  learned  serieant  contended  that,  if  the  court  were  guided  in  their 
decision  by  the  balance  of  inconvenience  and  expense  to  which  one  of  the 
parties  must  be  subjected,  the  rule  ought  to  be  discharged.  He  cited 
Thomhill  v.  Oastler^  7  Scott,  273,  where  it  was  said  by  Tindal,  C.  J., 
"The  plaintiff's  right  in  a  transitory  action  to  lay  the  venue  where  he 
pleases,  is  undoubted  ;  and  before  we  deprive  him  of  it  we  must  be  clearly 
satisfied  that  justice  cannot  be  done  between  the  parties.  Unless  we  do  so, 
the  preponderance  of  inconvenience  must  be  very  great  indeed." 

Wilde,  Solicitor-General,  in  support  of  the  rule,  submitted  that  the  defend- 
ants had  laid  strong  grounds  before  the  court  for  granting  the  application, 
which  had  not  been  answered  by  any  thing  contained  in  the  affidavit  made 
by  the  plaintiff. 

moQQi  •TiNDAL,  C.  J.  That  which  weighs  the  most  with  me  is,  the  in- 
-l  convenience  to  these  bankers  of  having  to  bring  up  their  books  and 
cleiics  to  London,  thereby  causing  a  serious  interruption  to  their  business. 
I  cannot  see  any  reason  why  the  cause  may  not  be  fairly  tried  in  Cumber- 
land. At  the  same  time,  I  think  it  only  right,  if  the  plaintiff  is  put  to  any 
great  extra  expense  by  bringing  witnesses  from  Birmingham  and  Manches- 
ter, that  such  expense  should  be  borne  by  the  defendants. 

The  rest  of  the  court  concurred. 
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CharnkMy  Serjt.,  electing  to  try  the  cause  in  Northumberland — 
Rule  absolute  to  change  the  venue  to  Northumberland,  the  defendants 
undertaking  to  pay  the  plaintiff  or  his  attorney,  in  any  event  of  the 
cause,  any  extra  expense,  as  well  of  witnesses  as  otherwise,  to 
which  the  plaintiff  may  be  subjected  by  the  change  of  the  venue. 


•COCKBURN  and  Another  v.  NEWTON.  [^899 

All  matters  between  the  parties  in  a  certain  cause  were,  under  a  judge's  order,  referred 
to  an  arbitrator,  the  costs  of  the  cause  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  and  the  award  to  be  in  the  discretion  of  the  arbitrau»r. 

The  arbitrator,  by  his  award,  found  that,  at  the  date  of  the  order  of  reference,  a  balance  was 
due  from  the  defendant  to  the  plaintiffs  on  the  account  between  them,  consisting  of  the 
several  claims  and  demands  in  the  particulars  of  demand  and  set-off  respectively  men* 
tioned,  except  and  excluding  from  such  account  a  claim  on  the  part  of  the  plaintiffs 
for  a  loss  alleged  to  have  been  sustained  by  them  on  certain  hats,  and  that  **the  plain- 
tiffs were  then  entitled  to  recover  from  the  defendant  for  the  said  balance,  together 
with  interest  thereon,  184{.  2f.  \d^  and  no  more;"  and  as  to  the  claim  in  respect  of  the 
loss  on  the  hats,  he  found  that  no  sufficient  evidence  had  been  laid  before  him  by  the 
plaintiffs  to  show  that,  at  the  date  of  the  order  of  reference,  they  had  sustained  any  loss 
on  the  hats ;  and  upon  that  ground,  and  for  want  of  sufficient  evidence  of  such  loss, 
he  found  that  the  plaintiffs  were  not  entitled  under  this  reference  to  recover  any  thing 
in  respect  thereof.  And  after  disposing  of  the  several  issues  raised  in  the  cause  sub^ 
stantially  in  favour  of  the  defendant,  the  arbitrator  directed,  that  the  defendant  should, 
at  a  certain  time  and  place,  pay  to  the  plaintiffs'  attorneys  on  their  account,  the  184t 
2».  Irf.,  and  also  their  costs  of  the  reference  and  award ;  and  that,  at  the  tame  time  and 
place,  the  plaintiffs  should  pay  to  the  defendant's  attorneys,  on  his  account,  the  costs 
which,  by  the  order  of  reference,  were  to  abide  the  event  of  the  award ;  and  that  the 
defendant  should  also  bear  his  own  costs  of  the  reference  and  award. 

Held :  first,  that  the  award  was  sufficiently  final  with  respect  to  the  matters  referred; 
and,  secondly,  that  although  the  arbitrator  had  no  power  over  the  costs  of  the  cause, 
his  ordering  them  to  be  paid  at  a  particular  time  and  place  did  not  invalidate  the 
award. 

Assumpsit,  for  goods  sold  and  delirered,  money  lent,  money  paid, 
and  on  an  account  stated.  Pleas,  non  assumpsit,  payment,  and  a  set-off; 
issue  was  joined  upon  the  first  plea,  and  was  taken  and  joined  upon  the 
other  two. 

By  a  judge*s  order,  dated  the  1 3th  of  December,  1839,  all  matters  in 
difference  in  the  above  cause  at  the  time  of  the  order,  were  referred  to 
arbitration,  the  arbitrator  to  be  at  liberty  of  the  several  issues  raised,  without 
directing  the  entry  of  any  formal  judgment  thereon,  the  costs  of  the  cotue, 
including  the  costs  of  application  for  a  special  jury,  and  consequent  thereon, 
to  abide  the  event  of  the  award^  and  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator. 

•The  arbitrator  made  his  award  in  the  following  terms : — "  I  find  raQ#wj 
that  at  the  date  of  the  said  order  of  reference,  there  was  a  balance  of  ^ 
165/.  12s.  \d.  due  and  payable  from  the  defendant  to  the  plaintiffs  on  the 
account  between  them,  consisting  of  the  several  claims  and  demands  in  the 
particulars  of  demand  and  set-off  in  the  said  action  respectively  mentioned, 
except  and  excluding  from  such  account  a  claim  on  the  part  of  the  plaintifis 
for  a  loss  alleged  to  have  been  sustained  by  them  to  the  amount  of  32i.  17^., 
on  certain  varnished  hats ;  and  that  the  plaintiffs  are  now  entitled  to  recover 
from  the  defendant,  for  the  said  balance,  together  with  interest  thereon,  the 
sum  of  184/.  2s,  Id.,  and  no  more.  And  as  to  the  said  claim  in  respect  of 
the  said  loss  on  the  said  hats,  I  find  that  no  sufiident  evidence  has  been  laid 
before  me  to  show  Aat  at  the  date  of  the  said  order  of  reference  they  had,  m 
fact,  sustained  any  loss  on  the  said  hats ;  and  upon  that  ground,  and^/br  wad 
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of  sfffilcieni  evidence  of  such  loss,  I  find  that  the  plaintifiTs  are  not  entitled, 
under  this  reference,  to  recover  any  thing  in  respect  thereof." 

The  arbitrator,  after  entering  fully  into  the  different  transactions  between 
the  parties,  concluded  his  award  thus : — ^^  And  thereupon  I  find  and  award, 
as  to  the  said  action,  and  the  issues  joined  therein,  as  follows,  that  is  to  say, 
— a^  to  the  first  of  the  said  issues,  that,  as  to  so  much  of  the  said  declaration 
as  relates  to  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant,  and 
to  jnoney  lent  by  the  plaintiffs  to  the  defendant,  and  to  money  paid  by  the 
plaintiffs  for  the  use  of  the  defendant,  the  defendant^did  promise,  in  manner 
and  form  as  the  plaintiffs  have  alleged,  and  as  to  the  residue  of  the  declara- 
tion, that  he  did  not  promise,  as  they  have  alleged ;  as  to  the  second  of  the 
said  issues,  that  the  plaintifis  did  not  accept  or  receive  the  sum  of  money  in 
the  second  plea  mentioned,  in  manner  and  form  as  therein  alleged ;  and  as 
^9011  ^  ^^  ^"^  ^^  ^^  *said  issues,  that  the  plaintiffs  were  indebted  to  the 
^  defendant,  in  m'anner  and  fonn  as  in  the  third  plea  alleged.  And, 
further,  I  do  order  and  direct  that  on  the  15th  of  Januaiy  next,  between  the 
hours,  &c.,  at  the  office  of  Messrs.  W.  and  Co.,  the  defendant  do  pay  to 
Messrs.  W.  and  Co.,  on  account  of  the  plaintiffs,  the  said  sum  of  184/.  25. 
Id, J  and  also  the  costs  of  the  plaintiff  of  and  attending  Ae  said  reference, 
and  also  such  costs  as  they  may  have  incurred  in  taking  up  this  my  award ; 
and  that  at  the  same  time  and  place  the  plaintiffs  d(r  pay  to  Messrs.  F.  and  S. 
on  account  of  the  defendant,  the  costs  which,  by  the  terms  of  the  order  of  refer- 
enccy  are  to  abide  the  event  of  my  award;  and  that  all  such  costs  as  aforesaid 
shaU,  in  the  mean  time,  be  taxed  by  the  proper  officer,  and  that  the  defend- 
ant do  also  bear  his  own  costs  of  the  said  reference,  and  his  own  costs  (if 
any)  of  this  my  award." 

Wilde,  Solicitor-General,  having,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  for  an  attachment  against  the  defendant,  for  non-payment  of  the 
said  sum  of  184/.  2s,  Id,,  and  the  costs,  payable  to  the  plaintifis  under  the 
award, 

Bramwell  now  showed  cause.  This  award  is  bad  upon  two  grounds. 
First,  there  is  no  final  adjudication  upon  all  the  matters  referred.  The 
arbitrator  finds  a  certain  sum  to  be  due  to  the  plaintifis  firom  the  defendant 
*'  on  the  account  between  them,  consisting  of  the  several  claims  and  demands 
in  the  particulars  of  demand  and  set-off  in  the  said  action  respectively  men- 
tioned, except,  and  excluding  fi-om  such  account,  a  claim  on  the  part  of  the 
plaintiffs,  for  a  loss  alleged  to  have  been  sustained  by  them  to  the  amount 
of  32/.  lis,  on  certain  varnished  hats."  As  to  that  claim  the  arbitrator 
*9021  ^^^^  ^^^  "  ^^  sufficient  evidence  has  be^  laid  before  him  by  the 
1  ^plaintifis,  to  show  that  at  the  date  of  the  order  of  reference  they  had 
in  fact  sustained  any  loss  on  the  said  hats :"  and  '<  upon  that  ground  and  for 
want  of  sufficient  evidence  of  such  loss,"  he  finds  ^'that  the  plaintiffs  are 
not  entitied  under  this  reference  to  recover  any  thing  in  respect  thereof." 
The  question  therefore  is,  whether  the  claim  for  hats  is  finally  adjudicated 
upon.  It  is  submitted,  that  if  he  had  intended  to  determine  such  claim  he 
would  not  have  adopted  the  language  used.  [Tindal,  C.  J.  This  is  a 
reference  of  all  matters  in  difference  at  the  time  of  the  order ;  and  the  arbitra- 
tor finds  that  at  the  date  of  the  order,  the  claim  for  hats  was  not  a  matter  in 
difference.  His  over-caution  in  introducing  it,  in  order  that  when  the  claim 
did  arise,  it  might  not  be  said  that  it  had  been  disposed  of,  will  not  invali- 
date the  award.]  The  question,  whether  the  plaintiffs  had  sustained  a  loss 
in  respect  of  these  hats,  had  arisen ;  for  they  made  a  claim,  and  the  arbitra- 
tor should  have  decided  it    In  Fetch  v.  Fountain,  5  New  Cases,  442, 
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(35  E.  C.  L.  R.  169,)  7  Scott,  441 ;  Fetch  v.  ConloTi,  7  Dowl.  P.  C.  486,  to 
an  action  brought  on  the  27th  of  June,  the  defendant  pleaded,  by  way  of  8Ct- 
offy  a  claim  against  the  plaintiff,  which  xvas  not  payable  until  (be  1st  of  August. 
Under  a  judge's  order,  dated  the  27th  of  July,  all  matters  in  difference  between 
the  parties,  "  including  the  claim  of  the  defendant  in  the  said  action,"  were 
referred  to  arbitration.  It  was  held,  that  the  defendant's  set-off  was  property 
adjudicated  upon  by  the  arbitrator  as  a  matter  in  difference,  although  not  pay- 
able until  after  the  date  of  the  action  and  of  the  judge's  order.  Here,  the 
meaning  of  the  words  used  by  the  arbitrator  is,  that  the  loss  had  already  taken 
place,  and  if  so,  he  was  bound  to  adjudicate  upon  it.  Whether  a  valid  claim 
existed  or  not,  was  immaterial ;  it  was  sufficient  that  a  claim  was  made,  and  the 
defendant  was  entitled  to  have  it  determined.  The  cases  of  In  re  Tribe  and 
Uppertauy  3  A.  &  E.  295,  (30  E.  C.  L.  R.  91,)  and  *Ross  v.  Boards^  r^^n^ 
8  A.  &  E.  290,  (35  E.  C.  L.  R.  390,)  3  N.  &  P.  382,  show  that  this  L  ^^^ 
award  cannot  be  considered  final.  [Erskine,  J.  In  Harding  t.  Forshaw^ 
Tyrwh.  &  G.  472,  1  M.  &  W.  415,  under  an  order  of  reference  of  a  cause, 
and  all  matters  in  difference  between  the  parties,  the  costs  of  the  suit  and  of 
the  reference  and  award,  and  all  other  costs,  were  to  abide  the  erent,  and 
final  judgment  was  to  be  entered  up  for  the  plaintiff  or  the  defendant  accord- 
ing to  the  award.  The  arbitrator  awarded  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant ;  and  that  the  plaintiff  should  pay  to  the 
defendant  a  certain  sum,  which  he  found  to  be  due  from  the  plaintiff 
to  the  defendant.  The  arbitrator  then  declared  that  his  award  was  not 
intended  to  exclude  the  plaintiff  from  recovering  the  commission  to  which 
he  would  be  entitled  under  a  certain  agreement.  It  was  held  that  the 
arbitrator  had  no  power  to  direct  in  which  way  the  verdict  was  to  be  enter- 
ed, but  only  to  decide  whether  the  plaintiff  had  a  right  of  action  against  the 
defendant :  and  a  rule  to  set  aside  the  award  was  refused.] 

Secondly,  by  the  order  of  reference,  the  costs  are  to  abide  the  event  of  the 
award.  The  arbitrator,  however,  has  ordered  them  to  be  paid  on  a  particular 
day,  and  at  a  particular  place.  This  is  clearly  an  excess  of  authority ;  (or 
he  had  no  power  of  disposition  over  the  costs.  All  that  he  was  authorized 
to  do,  was,  to  make  his  award,  from  which  a  certain  result  as  to  costs 
would  follow,  which  it  was  not  competent  to  him  to  alter.  In  Seccambe  v. 
Bobby  6  M.  &  W.  129 ;  S.  C.  per  nom.  Seckham  y.  Babb,  8  Dowl.  P.  C.  167, 
all  matters  in  difference  on  the  record  in  a  cause  were  referred  to  arbitration, 
the  costs  of  the  action  and  of  the  reference,  and  the  award,  to  be  in  the  dis- 
cretion of  the  arbitrator.  The  arbitrator  awarded  that  die  action  should 
cease,  and  no  fiirtlier  proceedings  be  taken  ^therein ;  that  the  defend-  rmqnA 
ant  should  pay  to  the  plaintiff  fiS/.  towards  the  costs  of  the  cause  and  ^ 
reference ;  that  the  plaintiff  should  pay  his  own  and  the  defendant's  costs  of 
the  cause  and  reference,  the  said  costs  to  be  taxed  as  bettoeen  attorney  and 
client;  and  that  the  plaintiff  should  pay  the  arbitrator  25/.  for  his  fees,  &c. 
It  was  held,  that  the  arbitrator  had  exceeded  his  authority  in  awarding  costs 
as  between  attorney  and  client,  and  that  the  order  as  to  costs  was  so  con- 
nected with  the  rest  of  the  award,  that  it  could  not  be  rejected  as  surplusage. 
So  here  the  payment  of  costs  to  the  defendant  is  to  be  made  at  the  same  time 
that  he  is  to  pay  the  sum  awarded  to  the  plaintiff,  and  the  whole  direction  as 
to  these  payments  is  so  mixed  up  together,  that  the  part  in  which  the  arbi- 
trator has  exceeded  his  jurisdiction  cannot  be  separated  from  the  rest.  It  is 
submitted  that  this  award  is  bad  on  the  two  grounds  assigned,  and  that  at  all 
events  it  is  so  doubtful,  that  the  court  will  not  enforce  it  by  attachment ;  h 
re  Cargeyy  2  D.  &  R.  222,  (16  E.  C.  L.  R.  80.) 
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IVtUkj  Solicitor-General,  (with  whom  was  Peacock^)  in  support  of  the 
rule.  There  is  no  uncertainty  in  this  award,  which  is  sufficiently  final,  all 
matters  in  difference  having  heen  determined..^ The  arbitrator  has  excluded 
no  matter  from  his  consideration ;  but  has  eltcluded  the  claim  for  hats  from 
allowance,  on  the  ground  that  it  was  not  shdwn  to  have  existed  at  the  date 
of  the  order  of  reference.  In  disallowing*  such  claim,  he  has  decided  upon 
it,  so  far  as  he  was  called  upon  to  do  so  under  the  submission.  [He  was 
then  stopped  by  the  court.] 

TiNDAL,  C.  J.  I  do  not  think  that  there  is  any  thing  in  the  second  ob- 
*9051  J^^^^  taken  in  this  case ;  for  although  *the  arbitrator,  by  his  award, 
-'  has  directed  the  defendant  to  receive  his  costs  on  a  particular  day, 
that  does  not  take  away  his  right  to  have  them  sooner,  if,  under  the  order 
of  reference,  he  is  entided  to  them  at  an  earlier  period.  The  only  effect  the 
award  can  have  in  this  respect  is,  that  if  the  costs  are  not  paid  by  the  plain- 
tif&  on  the  day  appointed,  they  will  be  prevented  from  moving  for  an  attach- 
ment for  more  than  the  balance  due  to  them  after  deducting  such  costs. 
With  regard  to  the  other  objection,  if  there  is  any  failure  in  this  award,  it  is 
owing  to  the  over-caution  of  the  arbitrator,  and  to  an  anxious  desire  on  his 
part  to  sadsfy  both  parties  that  their  rights  have  been  fully  investigated.  It 
is  said  that  me  arbitrator  has  stated  in  his  award,  that  the  plaindffs  had  made 
a  claim  in  respect  of  the  loss  of  certain  hats,  and  that  he  has  not  adjudicated 
upon  such  claim.  The  order  of  reference  was  confined  to  matters  that  were 
in  difference  between  the  parties  at  the  time  that  it  was  made,  which  alone 
were  submitted  to  the  arbitrator.  He  says,  in  effect,  that  this  claim  was  not 
a  matter  then  in  difference  between  the  pardes,  or,  in  other  words,  that  it 
was  not  referred  to  him  at  all.  Putting  a  fair  and  reasonable  construction  on 
the  language  of  the  award,  it  seems  to  me  sufficiently  clear,  that  the  arbi- 
trator has  finally  adjudicated  upon  all  matters  referred  to  him,  and  that  the 
case  closely  resembles  that  of  Harding  v.  Forshaw, 

BosANQUET,  J.  It  is  clcar  that  the  arbitrator  could  not  adjudicate  upon 
any  thing  which  was  not  a  matter  in  difference  between  the  pardes  at  the  date 
of  the  order  of  reference.  In  his  award  he  expressly  states  that  the  plaintiffs 
had  no  ground  of  claim  for  any  loss  in  respect  of  these  hats  at  the  time  of  the 
order  of  reference ;  and  he  gives  that  as  a  reason  why  the  claim  is  excluded. 
•9061  ^®  ^^  taken  into  consideration  the  •matters  in  difference  on  the  one 
-I  side  and  the  other,  but  has  excluded  this  claim,  because  it  was  not 
then  a  matter  of  difference  between  the  parties.  With  respect  to  the  other 
objection,  the  costs  are  provided  for  by  the  order  of  reference ;  and  although 
the  arbitrator  has  awarded  them  to  be  paid  on  a  particular  day,  that  does  not 
prevent  the  defendant  from  recovering  them  earlier,  under  the  order. 

CoLTMAN,  J.  I  also  think  that  this  award  may  be  supported.  If  an  ap- 
plication had  been  made  by  either  party  to  set  aside  the  award,  the  facts 
would  have  been  brought  before  us  on  affidavit.  I  think,  however,  giving 
the  award  a  reasonable  construction,  it  is,  upon  the  face  of  it,  sufficiently 
certain.  It  appears  that  no  claim  in  respect  of  the  loss  of  these  hats  existed 
at  the  date  of  the  reference,  but  that  the  plaintiffs  made  a  claim  before  the 
arbitrator,  which  he  disallowed  on  the  ground  that  they  had  sustained  no 
such  loss  at  the  time  of  the  submission.  Harding  v.  Forshaw  fully  warrants 
us  in  taking  this  view  of  the  case.  As  regards  the  costs,  the  defendant  is 
not  deprived  of  any  benefit  whatever  by  this  restriction  as  to  the  time  of  pay- 
ment, which  does  not  prevent  him  from  recovering  them  in  the  usual  way. 

Erskine,  J.  As  far  as  the  facts  appear  on  the  award,  the  plaintiffs  seem 
to  have  made  a  claim  before  the  arbitrator  m  respect  of  a  loss  sustained  upon 
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certain  hats.  The  effect  of  the  award  is,  that  the  plaintifls  had  sustained  no 
such  loss  at  the  date  of  the  submi^on,  and  were  therefore  entitled  to  recover 
nothing  upon  that  ground^^^Tlllit  is  a  final  decision  with  regard  to  the  only 
matter  in  difference  respectiil|^  the  hats,  which  could  be  brought  before  the 
arbitrator.  But  it  is  contended  that  because  he  has  gone  on  to  state  the  grounds 
*of  his  decision,  namely,  that  M  loss  had  been  sustained  at  the  date  r^Q^yy 
of  the  reference,  the  award  ceases  to  be  final.  Harding  y.  ForshaWj  ^ 
however,  shows  that  where  an  arbitrator  decided  that  up  to  the  time  of  the 
submission  there  was  no  cause  of  action,  such  decision  was  a  final  deter- 
mination of  all  matters  in  difference.  It  appears  to  me  that  this  award  is 
sufficiently  final  and  certain.  The  objection  as  to  the  costs  has  already 
received  its  answer.  The  direction  as  to  their  payment  was  introduced  for 
the  defendant's  benefit,  and  he  has  no  right  to  complain  of  that  which  was 
inserted  for  his  advantage. 

Rule  absolute. 


GRIFFITH  t;.  ROBERTS. 

In  assnmpsit  on  an  a^ement  to  prepare  and  deliver  within  a  certain  time  etchings  of 
certain  drawings,  to  be  supplied  |)y  the  plaintiff,  an  order  was  made  at  chambers 
allowing  the  defendant  to  plead, — ^non  assumpsit;  that  the  plaintiff  delivered  to  the 
defendant  unfit  and  improper  drawings ;  that  the  defendant  was  hindered,  by  the  act 
of  Ood  and  by  illness,  from  preparing  and  delivering  the  etchings  within  the  stipulated 
time;  and  a  dispensation  of  the  performance;  but  allowing  him  to  plead  one  only,  at 
his  election,  of  the  following  pleas  :-^hat  the  plaintiff  did  not  supply  the  drawings ; 
that  the  plaintiff  did  not  supply  the  drawings  within  a  reasonable  time ;  and  that  the 
plaintiff  delivered  drawings  unfit  and  improper  for  the  purpose. 

Htldf  that  this  was  a  proper  order. 

AssiTMPsiT,  upon  an  a^eement  which  the  defendant  tmdertook  to  prepare 
and  deliver  to  the  plaintitT,  within  twelve  weeks,  etchings  of  certain  draw- 
ings, which  drawings  the  plaintiiT  was  to  supply ;  and  which  he  had  supplied 
for  that  purpose. 

The  defendant  took  out  a  summons  for  leave  to  plead  the  following  pleas: 
first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not  supply  the  draw- 
ings ;  thirdly,  that  the  plaintiff  delayed  for  an  unreasonable  time  to  supply 
the  defendant  with'  the  drawings,  and  thereby  prevented  •the  de-  r«Q^ 
fendant  from  etching  and  delivering  within  the  twelve  weeks;  ^ 
fourthly,  that  the  plaintiff  delivered  to  the  defendant,  for  the  purpose  of  his 
prepanng  the  said  etchings,  unfit  and  improper  outlines ;  fifthly,  that  the 
plaintiff  delivered  unfit  and  improper  drawmgs ;  sixthly,  that  the  defendant 
was  hindered  by  the  act  of  Grod  and  by  illness,  from  etching  and  delivering ; 
lastly,  leave  and  Ucense.  The  summons  was  attended  before  Maule,  J., 
who  allowed  the  first,  fourth,  sixth,  and  last  pleas,  but  put  the  defendant  to 
his  election  as  to  the  second,  third,  and  fifth  pleas,  one  only  of  which  was  to 
be  retained. 

Shee^  Serjt.,  now  moved,  on  behalf  of  the  defendant,  for  a  rule  to  rescind 
so  much  of  the  learned  judo's  or^er  as  put  the  defendant  to  his  election  as 
to  the  second,  third,  and  fifth  pleas.  The  three  pleas  in  question  present 
distinct  grounds  of  defence,  which,  thoudi  differing  from,  are  not  inconsist- 
ent with,  each  other.  [Tindal,  C.  J.  The  second  plea  contains  nothing 
more  than  a  traverse  of  an  allegation  in  the  declaration.  It  is  not  a  new 
plea.  But  you  cannot  also  have  the  third  plea,  which  is  inconsistent  wiA 
the  second.  Bosanquet,  J.  If  the  drawings,  as  alleged  in  the  second, 
were  not  delivered  at  all,  the  question  sought  to  be  raised  oy  the  third  plea, — 
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whether  the  delireiy  was  within  a  reasonable  time,  cannot  arise.]  There  is 
a  wide  difference  between  the  omission  to  deliver  the  drawings  at  all,  and 
non-delivery  within  a  reasonable  time.  [Bosanquet,  J.  That  may  be  so ; 
but  the  allowance  of  both  pleas  would  defeat  the  object  of  the  rules  of  H.  4 
W.  4.]  All  the  pleas  may  be  true ;  and  the  allegations  are  too  distinct  to 
come  within  the  prohibition  contained  in  the  new  rules  of  pleading. 

TiNDAL,  C.  J.  It  cannot  be  that  all  these  pleas  are  true.  The  object 
•9091  ^^  ^^  statute  of  4  Anne,  c.  16,  was  to  •protect  the  defendants 
•■  firom  the  hardship  of  being  excluded  from  setting  up  more  than  one 
defence ;  and  the  object  of  the  new  rules  of  pleading  was,  to  prevent  the 
advantage  conferred  on  defendants  by  the  former  statute,  from  enabling 
them  to  put  unnecessary  obstacles  in  the  way  of  those  who  were  suing  them, 
for  demands  claimed  to  be  due,  or  for  injuries  alleged  to  have  been  sustain- 
ed. The  defendant  may  choose  one  of  these  pleas,  but  he  ought  not  to  be 
allowed  to  plead  them  all. 

BosANQUET,  CoLTMAN,  and  Erskine,  JJ.,  concurred. 

Rule  refrised. 


CLIFFORD  V.  Dame  FANNY  HYDE  PARKER. 

Upon  an  issue  on  nan  acceptavit  pleaded  to  an  action  against  the  drawee  of  a  bill  of  ex- 
change^ the  bill  when  produced  appeared  to  have  been  altered  in  its  date.  Held,  that 
it  was  incumbent  on  the  plaintiff  to  give  eome  evidence  of  the  circumstances  under 
which  this  alteration  took  place. 

Assumpsit,  by  the  drawer,  against  the  drawee,  as  acceptor,  of  a  bill  of 
exchange  for  12/.,  payable,  at  two  months  after  date,  to  the  order  of  the 
drawer. 

Plea :  non  acceptavit.{a) 

Upon  the  frial,  before  the  under-sherifT  of  Middlesex,  the  bill,  bearing  a 
Is.  6d.  stamp,  was  produced ;  and  an  acceptance  upon  the  bill,  ^y  produced, 
*Q101  ^^  shown  to  be  in  the  defendant's  handwriting.  But  che  bill  *ap« 
^  peared  to  have  been  originally  drawn  at  five  months'  date,  with  an 
alteration  substituting  "two"  for  "five."  For  a  bill  at  five  months,  the 
stamp  would  have  been  insufiicient.(&)  No  evidence  was  given  as  to  the 
time  when,  or  the  circumstances  under  which,  the  alteration  had  taken  place. 
The  under-sherifT  placed  the  bill  in  the  hands  of  the  jury,  and  told  them  that 
an  alteration  had,  no  doubt,  been  made,  but  that  it  was  for  them  to  ^ay 
whether,  in  their  opinion,  the  alteration  had  been  made  before  or  after  the 
bill  had  been  accepted. 

Channelly  Seijt.,  in  last  term,  moved  for  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  contending  that  it  lay  on  the  plaintiff  to  offer  some 
evidence  as  to  the  time  and  the  circumstances  of  the  alteration ;  and  that  the 

(a)  This  plea  admits  the  existence  of  the  bill  declared  on*  namely,  a  biU  of  exchange 
for  12t,  drawn  by  the  plaintiff  on  the  defendant,  payable  at  two  months  after  date ;  but  in 
order  to  show  the  acceptance  of  the  bill,  so  admitted  to  exist,  it  was  necessary  to  produce  a 
bill  with  the  defendants'  acceptance  upon  it,  corresponding  in  its  terms,  or  in  its  legal 
effect,  with  the  bill  so  admitted.  But  the  production  of  a  bill,  accepted  by  the  defendant, 
which  did  not  clearly  express  that  it  was  payable  at  two  months'  date,  would  not  be  the 
production  of  the  bill  declared  upon;  and  proof  of  an  acceptance  by  the  defendant  of 
such  a  bill  would,  therefore,  not  be  proof  of  an  acceptance  of  the  bill  so  declared  upon. 

(6)  Whether  the  term  of  payment  was  altered  before  or  after  the  acceptance,  the  bill 
would  have  been  a  nullity  until  the  alteration  had  been  made ;  whilst  it  stood  a  bill  at  five 
months,  a  2c.  stamp  would  be  necessary.  If  the  plaintiff,  therefore,  had  shown  that  the 
alteration  had  taken  place  with  the  assent  of  the  defendant,  the  time  of  the  alteration 
would  not  have  been  the  less  material. 

4h2 
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nnder-^riff  should  have  so .  directed  the  jury.     He  referred  to  Johnnn  r 
The  Duke  of  Marlbarmgh,  2  Stark.  N.  P.  C.  313,  (3  E.  C.  L.  R.  360;) 
Henman  v.  Dickinsany  5  Bing^.  183,  (15  £.  C.  L.  R.  409,)  2  Moo.  k  P. 
289,)  and  Knight  v.  CkmenU,  8  A.  &  E.  215,  (35  E.  C.  L.  R.  377,)  3  N. 
&  P.  375,  ant^,  890,  892.     A  rule  nisi  having  been  granted, 

Talfourdy  Serjt.,  now  showed  cause.  The  bill,  upon  the  &ce  of  it,  ap- 
pears to  have  been  altered ;  and  the  only  question  is,  whether  it  was  incum- 
bent on  the  plaintiff  to  give  any  evidence  in  respect  of  such  alteration. 
[TiNDAL,  C.  J.  The  general-  rule  is,  that  the  party  setting  up  the  altered 
instrument  must  give  smne  evidence.]  That  must  depend  upon  the  state  of 
the  bill  when  inspected  by  the  juxy ;  Bishop  v.  Chambrty  M.  &  M.  116; 
3Carr.  &  P.  55,(14  E.  C.  L.  R.  207,)  KmgM  v.  Cfen«iii*,  •and  the  .^^^^ 
other  cases  which  have  been  cited  are  very  obscure.  It  is  observed  ^ 
that  in  Knight  v.  Clements  the  bill  had  been  actually  negotiated ;  (a)  whereas 
here  the  action  is  between  the  original  parties,  as  was  the  case  in  Kershmm 
V.  CoXy  3  Esp.  N.  P.  C.  246. 

TiNDAL,  C.  J.  In  Kershaw  v.  CoXy  the  alteration  is  stated  to  have  been 
made  by  consent,  {h)  The  case  of  Knight  v.  Clements  shows,  that  a  party 
setting  up  a  bill  of  exchange,  which,  upon  the  face  of  it,  clearly  appears  to 
have  been  altered  in  a  material  part,  is  bound  to  give  some  evidence  of  the 
circumstances  under  which  the  alteration  took  place.  In  that  case,  it  is 
true,  the  bill  had  been  negotiated  ;  but  negotiation  is  immaterial  where,  as 
in  the  present  case,  the  liability  of  the  party  is  complete  before  negotiation. 
I  am  therefore  of  opinion,  that  it  lay  upon  the  plaintiff  to  give  some  evi- 
dence as  to  the  circumstances  under  which  the  alteration,  which  had  clearly 
been  made,  took  place. 

Rule  absolute. 

{a)  Negotiation  appears  to  be  material  only  in  the  case  of  an  aecommodatum  bill  or 
note ;  where,  until  the  bill  or  note  ^ets  into  the  hands  of  a  holder  for  ^alue,  it  is  said 
there  is  no  contract :  or  where,  to  speak  more  correctly,  there  is  no  contract,  until  such 
negotiation*  for  the  payment  of  the  bill  or  note — no  contract  of  exchange  (contrat  de 
cfums'e) — although,  undoubtedly,  upon  the  affixing  of  the  accommodation  signature,  one 
contract  immediately  arises,  viz.  an  undertaking,  on  the  part  of  the  party  so  accommo- 
dated, accepted  by  the  party  accommodating,  that  the  latter  shall  be  indemnified  in  case 
the  bill  or  note  is  negotiated  and  enforced  against  him. 

(b)  The  insertion  of  the  words  **or  order,"  in  that  case,  took  place  in  pursuance  of  the 
original  intention  of  the  parties;  and  it  was,  therefore,  immaterial  at  what  period  the 
alteration  was  made.  In  the  principal  case,  the  alteration,  which  was  undoobtedly  in  a 
material  part,  was  not  shown  to  be  in  furtherance  of  an  original  intention ;  and,  if  not, 
the  consent  of  the  panics  would  not  have  rendered  it  less  important  to  ascertain  the 
period  at  which  the  alteration  took  place ;  as  an  alteration  in  a  material  part,  after  thi 
inttrument  wot  compUtt^  would  have  rendered  a  new  stamp  necessary. 


•WALLIS  and  Another  v.  GODDARD.  [•gW 

In  debt  on  simple  contract  for  10/.,  the  defendant  pleaded  mmquam  indihitaUu  as  to  all 
but  3/.  10s.,  and  to  that  sum  a  tender.  The  plaintiffs,  by  their  particulars  of  demand, 
claimed  5^  16«.  The  verdict,  as  returned  upon  the  notes  of  the  under-sheriff,  was, 
"  We  find  for  the  plaintiffs  for  the  full  amount"  The  poitea  being  endorsed  with  a  yei- 
dict  for  6/.  155.  debt,  without  noticing  the  issue  or  the  tender,  and  without  deducting 
the  SL  10s.  paid  into  court  with  the  plea,  the  plaintiffs,  who  had  proceeded  to  sign 
judgment  and  tax  costs,  with  notice  of  the  irregularity,  were  allowed  to  amend  the 
postea  upon  payment  of  the  costs  of  the  writ  of  error  and  of  the  application. 

Debt,  for  10/.  for  goods  sold  and  delivered. 

Plea :  nunquam  indebitatuSy  except  as  to  3/.  10s.,  and,  as  to  that  sum,  a 
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tender.  The  replicatioii  added  the  sindlUer.to  the  mmquam  indebiUduSf  and 
traversed  the  tender. 

The  plaintiffs,  by  their  pardculars  of  demand,  claimed  bl,  lbs. 

At  the  trial  before  the  under-sheriff  of  Hants,  the  plaintiffs  established  a 
debt  to  the  extent  of  bL  Ibs.y  ai^  the  defendant  produced  no  evidence  in 
support  of  his  plea  of  tender.  The  jury  returned  this  verdict,  "  We  find 
for  the  plaintiffs  for  the  full  amourU  ckdmedj*^  whereupon  the  postea  was 
endorsea  as  follows:  ''The  jury^  &c.,  say  that  the  defendant  doth  owe  to 
the  plaintiffs  the  said  sum  of  5/.  15^.  withm  demanded." 

Notice  was  given  to  the  plaintiffs'  attorney,  that  the  entry  of  the  verdict 
upon  the  postea  was  informal  and  irregular.;  notwithstanding  which,  he  pro- 
ceeded to  sign  final  judgment  and  tax  the  costs. 

Adamsy  Serjt.,  moved  for  a  rule  nisi  to  amend  the  postea^  by  entering  a 
verdict  for  the  plaintiff  for  2/.  5^.  upon  the  first  issue,  and  for  the  defendant 
as  to  the  residue  of  the  debt  claimed  in  that  issue,  and  for  the  plaintiff 

Ssnerally,  upon  the  second  issue.     The  under-sheriff's  notes  merely  show 
at  the  jury  found  a  verdict  for  the  full  amount  claimed.     [Tindal,  C.  J. 
*91  ^1   ^^^  ^®  ^^*  ^^^  ^y  *'^^  J^^  returning  a  verdict  for  too  *much.]  The 
•'   plaintiffs  are  obliged  to  come  here,  the  defendant  having  brought  a 
writ  of  error  in  consec^uence  of  the  improper  mode  in  which  me  podea  is 
endorsed.     A  rule  nisi  having  been  granted, 

WUde^  Solicitor-General,  ^owed  cause,  denying  that  there  was  any  thing 
to  amend  by. 

Adams  and  Bompas^  Serjts.,  in  support  of  the  rule,  contended  that  the 
under-sheriff's  notes  of  the  finding  were  sufficient  to  afford  the  court  the  means 
of  remodelling  the  postea^  without*  driving  the  parties  to  argue  the  errors  in 
the  Exchequer  Chamber,  for  the  purpose  of  the  case  being  sent  down  to 
another  trial  by  a  venire  de  'novo,{a) 

TiNDAL,  C.  J.  There  is  sufficient  upon  the  under-sheriff's  notes  to  enable 
us  to  direct  the  verdict  to  be  entered  in  the  manner  prayed.  From  these 
notes  it  is  evident  that  the  jury  meant  to  give  the  plaintiffs  all  that  they  were 
then  claiming  in  the  action,  namely,  5/.  15«.,  which  would  be  2/.  55.  beyond 
the  sura  brought  into  court  upon  the  plea  of  tender.  But  as  the  plaintiffs 
went  on,  ^rith  notice  of  error  on  the  record,  I  think  the  rule  should  be  made 
absolute,  on  the  terms  of  the  plaintiffs  paying  to  the  defendant  the  costs  of, 
and  occasioned  by,  the  writ  of  error,  together  with  the  costs  of  this  appli- 
catioE. 

CoLTMAX,  Maule,  and  Erskine,  Js.,  concurred. 

Rule  absolute  accordingly.  (6) 

(a)  As  to  the  distinction  between  the  awarding  of  a  writ  of  venire  fadat  de  novo,  and 
the  granting  of  a  new  trial,  see  6  Mann.  Sc  R.  605,  in  The  Buhop  of  Extter  and  Anotktr  v. 
CMly  and  Otken,  in  error. 

(b)  As  to  amendments  allowed  to  be  made  in  the  record,  after  error  brought,  see  Mtl" 
U$h  ▼.  Michardaon,  9  Blngh.  125,  (23  E.  C.  L.  R.  276,)  2  Mo.  A,  8cot^  191 ;  Bithop  of  Ex§- 
t€r  v.  GuUy,  in  error,  5  Mann.  ^  R.  457,  499,  n. 


•914]  •HARDING  v.  HOLDEN. 

Where  the  ezecation  ot  KJLfa.  is  intrasted  to  a  special  bailiff  appointed  by  the  jadgment 
creditor,  who  seizes  goods  which,  upon  a  claim  being  made  by  a  third  party,  he  after- 
wards relinquishes ;  the  proper  course  for  the  judgment  creditor  to  take,  if  he  wishes 
to  issue  a  CO.  to.  (without  pledging  himself  to  show  the  validity  of  the  claim  made,) (a) 
10,  to  request  the  sheriff  to  return  the  fu  fa^  such  request  to  be  accompanied  by  a 

(a)  Vide  infri  (a). 
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statement  of  the  object  for  which  each  a  retain  is  required,  and  bj  an  ofier  to  indem- 
nify. 
A  judgment  creditor  having,  however,  ruled  the  sheriff  to  return  the  writ  without  anj 
such  statement  or  offer,  the  sheriff  obtaioed  a  rule  nisi  to  set  aside  the  rule  to  returs 
the  writ.  The  court  discharged  the  rale  obtained  by  the  sheriff,  on  the  terms  of  the 
payment  of  the  sherifi^s  costs,  and  of  giving  an  undertaking  to  bring  no  action 
against  him. 

Ludlow  J  Serit.y  early  in  this  term,  moved  to  set  aside  a  rule  calling  upon 
the  sheriff  of  Gloucestershire  to  return  a  testatum  fieri  Jacias  issued  by  the 
plaintiff,  upon  the  ground  that  a  warrant  had  been  granted  to  one  A.  Bn>- 
therton  as  special  bailiff,  at  the  request  and  under  the  indenmity  of  the 
plaintiff's  attorney.  Brotherton  had  seized  ^oods,  but  had  relin()uished  the 
possession  upon  a  claim  being  set  up  by  a  third  person.  He  cited  De  Mh 
randa  v.  DunkiUy  4  T.  R.  119.     A  rule  nisi  having  been  granted, 

BompaSy  Serjt.,  now  showed  cause.  The  object  of  the  plaintiff  in  ruling 
the  sheriff  was,  to  be  in  a  situation  to  issue  a  cq.  sa.,  which  he  could  not  do, 
after  an  actual  seizure,  without  a  return  to  the  fi.  fa. :  Miller  v.  PamM^ 
6  Taunt.  370,  (1  E.  C.  L.  R.  414,)  2  Marshall,  78.  (a)  De  Mormda  v. 
Dunkinj  upon  which  this  rule  was  obtained,  does  not  apply  to  this  case. 
There,  the  plaintiff  was  seeking  to  fix  the  sheriff  with  an  escape  occasioned 
by  the  negligence  of  an  officer  appointed  by  himself.  [Tindal,  C.  J. 
Here,  if  the  sheriff,  in  obedience  *to  your  rule,  returned  nulla  r»qi5 
bona^  you  might  bring  your  action  for  a  false  return,  and  prove  that,  •- 
notwithstanding  the  claim  made,  there  were  goods  liable  to  be  taken  for  the 
party's  debt.]  The  sheriff  might  plead  the  appointment  of  Brotherton  as  a 
special  bailiff  at  the  plaintiff's  request,  and  the  indemnity  ^ven  to  the  she- 
riff, as  an  answer  to  such  an  action :  Porter  v.  Vinery  1  Chitt.  Rep.  613,  n., 
(18  E.  C.  L.  R.  177.)  In  Pallister  v.  Pallistery  1  Chitt.  Rep.  614,  n.,  (18 
£.  C.  L.  R.  177,)  where  the  plaintiff  had  appointed  a  special  bailiff  or  agent 
to  manage  the  sale  of  goods  under  a  fi^fa.y  it  was  held  that  the  sheriff  was 
discharged,  although,  on  being  ruled  to  return  the  writ,  he  returned  that  he 
had  sold,  and  made  certain  deductions  which  he  had  no  right  to  make. 
[Erskine,  J.  In  that  case  it  is  said,  "  The  proper  course  seems  to  be  for 
the  sheriff,  in  such  a  case,  instead  of  making  the  return,  to  move  to  set 
aside  the  rule  to  return  the  writ ;  for  it  is  clear  thai  the  court  will  not  compd 
him  to  do  so,  when  the  bailiff  has  acted  under  the  authority,  or  by  the 
direction,  of  the  plaintiff."]  That  was  no  part  of  the  decision.  The  point 
did  not  arise  in  the  case ;  and  the  observation  which  has  been  referred  to  is 
merely  a  statement  of  the  opinion  of  the  reporter  as  to  what  might  be  done 
under  different  circumstances.  None  of  the  cases  cited  by  Mr.  Chitty,  viz., 
De  Moranda  v.  Dunkin;  Beckford  v.  TTcfty,  2  Esp.  N.  P.  C.  591 ;  Ifamtt- 
ton  V.  Dolziely  2  W.  Bla.  952,  appear  to  authorize  such  a  position. 

Ludlow y  Sent,,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  The  ^neral  rule  is  that  laid  down  in  HamiUon  v.  Dalsid^ 
that  where  a  special  bailiff  is  appointed,  the  sheriff  cannot  be  ruled  to  retum 
the  writ.  If  the  plaintiff  had  applied  to  the  sheriff  to  make  a  return,  in- 
forming him  of  the  object  for  which  the  retum  was  required,  and  oflering  an 
indemnity,  and  upon  the  sheriff's  *refusal  he  had  ruled  him  to  le-  r*q|c 
turn  the  writ,  the  court  possibly  (6)  would  not  have  interfered.  You  ^ 
should  first  have  applied   to   the   sheriff.     However,  upon  payment  of 

(a)  In  that  case  the  sheriff  appears  to  hare  seized  the  dtftndami^t  goods.  If  die  < 
merely  seizes  and  restores  the  goods  of  a  ttranger,  it  wiU  he  no  setzare  under  the 
and  the  plaintiff  may  abandon  it,  and  issue  a  ca.  to,  without  a  return  to  the/./*. 

(6)  Vide  Caatidy  v.  Steuart,  ante,  437,  469,  470. 
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costs,  and  the  plaintiff's  undertalpng  not  to  brin^  any  action  against  the 
sheriff,  this  rule,  to  set  aside  the  rule  upon  the  sheriff,  may  be  discharged. 
CoLTMAN,  Erskine,  and  Maule,  Js.,  concurred. 

Rule  discharged  upon  the  above  terms,  (a) 

(a)  And  see  Taylor  v.  Riehardton,  6  T.  R.  505 ;  Higgin$  v.  N^Jdam^  3  Tonnge  and  Jerr. 
1 ;  Clarke  v.  Palmer,  9  B.  &  G.  153,  4  M.  &;  R.  141,  2  Wms.  Saund.  61  c. 


J.  W.  NORTON  V.  R.  FRASER. 

A  judge  has  no  authority,  without  the  consent  of  the  plaintiff,  to  make  an  order  to  stay 
proceedings  in  an  action,  upon  payment  of  the  debt  and  costs  on  a  subsequent  day. 

BompaSy  Serjt.,  on  the  part  of  the  plaintiff,  obtained  a  rule  nisi  to  rescind 
an  order  made  by  Maule,  J.,  on  the  29th  of  April,  to  stay  the  proceedings 
on  payment  of  die  debt  and  costs  on  the  30th  of  April.  The  order  pur- 
ported to  have  been  made  "  by  consent ;"  but  an  affidavit  made  by  the 
clerk  of  the  plaintiff,  who  was  an  attorney,  stated  that  no  consent  had  been 
given. 

Talfourdj  Serjt.,  now  showed  cause  upon  an  affidavit,  stating  circum- 
stances from  which  it  was  unsuccessfully  contended  that  consent  might  be 
inferred. 

Per  curiam.  A  judge  has  no  jurisdiction,  except  upon  consent  of  parties, 
to  make  an  order  for  delaying  the  plaintiff  in  the  recovery  of  the  debt  for 
which  he  is  suing. 

Rule  absolute,  (a) 

(a)  Coleridge,  J.,  io  a  subsequent  case  of  great  hardship,  expressed  his  regret  at  not 
having  authority  to  make  such  an  order.  And  see  R.  H.  2  W.  4,  reg.  2 ;  Tidd's  Pract., 
9th  ed.,  240;  Tidd*s  General  Rules,  15;  Reynolds  v.  Sherwood,  in  the  Exchequer,  6  Dowl. 
P.  G.  183.  In  Fricker  y.  Easinian,  11  East,  319,  the  order  was,  as  appears  in  another 
part  of  the  report,  by  consent  of  the  plaintiff's  attorney,  though  in  stating  the  terms  of  the 
order,  the  consent  is  not  mentioned. 


•917]  •SfflRER  V.  WALKER. 

Held,  by  all  the  judges,  that  affidavits  made  in  an  action  by  the  plaintiff  or  the  defendant 
are  exempted  from  the  operation  of  the  rule  of  H.  2  W.  4,  which  requires  that  **  the 
addition  of  every  person  making  an  affidavit  shall  be  inserted  therein.*' 

An  order  was  made  by  Alderson,  B.,  to  hold  the  defendant  to  bail,  upon 
an  affidarit  stating  that  the  defendant  was  preparing  to  go  abroad,*  and  that 
he  was  selling  on  his  goods.  An  application  was  subsequently  made  to  the 
same  learned  judge  upon  facts  at  vanance  with  that  statement,  disclosed  in 
an  affidavit  made  by  Uie  defendant,  but  in  which  he  was  described  as  "  the 
defendant  in  the  action,''  without  any  addition  of  his  place  of  abode  or  of 
his  degree  or  mystery.  The  learned  judge  doubted  whether  he  could  re- 
ceive an  affidavit  in  contradiction  to  that  of  the  plaintiff,  and  whether  the 
description  of  the  deponent  was  sufficient ;  the  rule  of  H.  T.  2  W.  4,  reg.  6, 
8  Bingh.  289,  requiring,  that  "  the  addition  of  every  person  making  an  affi- 
davit shall  be  inserted  therein ;"  and  he  referred  the  parties  to  the  court. 

Talfourdy  Serjt.,  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  order  for  holding  the  defendant  to  bail  should  not  be  rescinded.  The 
rule  of  court  does  not  apply  to  a  party  in  the  cause,  whose  place  of  abode 
and  degree  or  mystery  his  adversaiy  will  be  presumed  to  be  acquainted  with, 
more  especially  in  the  case  of  an  anidavit  made  by  a  defendant.     The  latest 
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•case  on  the  subject  is  ^ngd  v.  BUer^  5  M.  &  W.  163,  in  which  the  r^gjg 
affidavit  ran  thus :  "  I,  A.,  of,  &c.,  the  plaintiff  in  this  cause,  maketh  ^ 
oath  and  saith,  &c.,"  the  place  of  abode  being  mentioned,  but  the  addition 
of  the  degree  or  mystery  (a)  being  omitted.  But  the  decision  in  favour  of  the 
sufficiency  of  the  affidavit  proceeded  on  the  ground  that  affidavits  made  by 
the  parties  were  not  within  the  rule.  With  regard  to  tl^e  admissibility  of 
affidavits  in  contradiction  to  those  filed  in  support  of  the  application  for  an 
order  to  hold  to  bail,  there  can  be  no  reason,  where  the  judge  has  been  mis- 
led by  incorrect  statements,  why  an  order,  made  under  erroneous  impres^ons, 
should  not  be  rescinded.  The  statute  allows  the  party  arrested  to  apply  to 
a  judge  or  the  court  for  an  order  or  rule  on  the  plaintinf  to  show  cause  why 
the  person  arrested  should  not  be  discharged  out  of  custody,  and  authorizes 
either  party  dissatisfied  to  apply  to  the  court  to  discharge  or  vary  the  rule,  {b) 
A  rule  nisi  having  been  granted, 

^BompaSy  Serj t. ,  now  ^owed  cause.  The  description  of  the  depo-  r«Qi  o 
nent  is  insufficient.  The  rule  of  H.  2  W.  4  is  clear,  and  it  is  unre-  *■ 
stiicted.  Before  that  rule  the  statement  of  the  addition  of  a  party  to  the  cause 
was  not  required  in  this  court ;  ^nonymauSy  6  Taunton,  73.  But  the  de- 
cision of  the  case  referred  to  proceeded  on  the  ground  that  no  rule  then 
existed  in  this  court,  like  that  of  M.  15  Car.  2,  in  the  King's  Bench ;  in 
which  court  it  had  been  held,  in  Jarrett  v.  Dillon^  1  East,  18,  (c)  that  the 
language  of  that  rule,  which  does  not  differ  from  that  of  H.  2  W.  4,  ren- 
dered an  affidavit  inadmissible  in  which  the  place  of  abode  of  the  phuntifr 
was  inserted,  but  without  any  addition  of  "  state  or  degree ;"  and  this  court, 
in  the  case  in  6  Taunton,  appear  to  have  considered  that  the  case  of  Jarrett 
V.  Dilhn  was  properly  decided.     In  Lawsan  v.  Casey  2  DowL  P.  C.  40, 

(a)  In  Jngel  y.  Jhltr,  it  was  considered  that  the  like  presumption  arosa  in  favour  of 
the  party*s  continuing  to  carry  on  the  same  mystery  as  of  his  remaining  in  the  same  degm, 

(b)  Vide  1  AN}  Vict  c.  110,  s.  5.  Before  that  statute  the  court  would  not  entertain  a 
motion  to  discharge  out  of  custody  a  parly  arrested  on  mesne  process,  except  upon  an  ob- 
jection apparent  on  the  face  of  the  affidavit  to  hold  to  bail.  Thus,  where  custom-house 
officers  were  held  to  bail  in  trover  upon  the  plaintiff's  affidavit,  (before  a  judge's  order 
was  necessary  to  hold  to  bail  in  trover,)  and  the  attorney  and  solicitor-general  moved 
for  a  rule  nisi  to  discharge  them  out  of  custody  on  an  affidavit  that  the  goods  alleged  to 
have  been  converted  by  the  defendants  to  their  own  use,  were  goods  seized  as  forfeited 
tA  the  crown,  and  that  proceedings  had  been  taken,  and  were  then  pending,  in  the  Ex- 
chequer to  get  the  goods  condemned;  the  court  refused  to  grant  the  rule  nisi  prayed  for. 
Emtrmm  v.  Howkins,  1  Wils.  335.  And  in  Imlay  v.  ElUfsen,  2  East,  453,  the  rule  was 
extended  by  Lord  Ellenborough,  to  a  case  where  the  defendant  was  held  to  bail  on  a 
judge's  order.  His  lordship  observes,  that  "otherwise  we  should  be  trying  the  merits 
of  every  case  upon  affidavits ;  and  it  would  be  holding  out  great  encouragement  to  de- 
fendants to  commit  perjury  in  relief  of  themselves  from  special  bail."  But  unless  de» 
fendants  could  procure  their  discharge  out  of  custody,  de  bene  e«w,  upon  obtaining  a  rale 
nisi,  it  is  not  very  obvious  how  they  could  so  relieve  themselves  by  statements — to  be 
iramediately  contradictedL 

(r)  That  was  the  case  of  an  affidavit  to  hold  to  bail,  which  would,  at  that  time,  be 
made  before  there  was  any  action  pending,  and  when  the  deponent  would  be  a  plaintilT 
in  prospert  only,  not  querent,  but  questunu. 

In  1  East,  19,  it  is  said  by  the  court,  **That  this  had  probably  been  required,  m  am' 
forrmty  to  th(  ttatute  of  addUiont,  1  H.  5,  c.  5,  which  made  such  addition  necessary  in  all 
original  writs  of  actions  personal  (and)  appeals,  and  indictment*;."  But  the  objects  of 
the  two  regulations  appear  to  be  very  dififerent.  The  statute  of  H.  6  was  passed  ia 
order  that  persons  whose  names  were  the  same  as  those  of  parties  to  personal  actions, 
appeals,  or  indictments,  might  not  be,  intentionally  or  unintentionally,  molested  by 
sheriffs,  dec.,  or  outlawed,  and  might  not  be  driven  to  seek  a  tnrdy  nnd  imperfect  relief 
by  suing  out  the  writ  de  idemptitaie  nominix  ;  Fitzh.  N.  B.  207.  E.;  Cora.  Dig.  tiU  Mempti' 
tale  nominie ;  14  Vin.  Abr.  331 ;  whereas  the  object  of  the  rules  of  M.  15  Car.  2,  atid  H, 
S  W.  4,  was,  to  protect  parties  from  being  affected  by  the  afiiilaviis  of  deponents  who, 
'-'Hen  the  truth  of  their  depositions  is  called  in  question,  are  not  to  be  found. 
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•9201  ^  ^^  &  M.  481,  3  Tyrwh.  489,  the  Court  •©£  Exchequer  held, 
J  that  the  words  of  the  rule  of  H.  2  W.  4  "  were  so  general — 
that  the  addition  of  every  person  making  an  affidavit  shall  be  inserted 
therein — ^that  it  applied  as  much  to  an  affidavit  made  by  a  defendant 
as  (to  an  affidavit  made)  by  any  other  person ;"  and  they  discharged  the 
rule  nisi,  which  had  been  obtained  upon  an  affidavit  not  stating  the  defend- 
ant's addition,  with  costs.  In  Brooks  v.  Farlarj  3  Scott,  654,  (a)  the  court 
discharged  the  rule  upon  the  merits ;  but  they  appear  to  have  considered  the 
affidavit  of  the  defendant,  upon  which  the  rule  had  been  obtained,  to  be 
defective,  (b)  [Tindal,  C.  J.,  asked  Talfourdy  Serjt,  if  he  had  any  case  of 
an  affidavit  in  which  the  place  of  abode  was  omitted.  Talfowrdy  Serjt.  In 
Jacksmi  v.  Chardy  2  Dowl.  P.  C.  469,  it  is  stated  that  the  addOum  of  the 
deponent  was  omitted,— ^which  would  include  the  place  of  abode, — and 
that  the  case  was  decided  on  the  ground  that  affidavits  by  parties  to  the 
action  did  not  come  within  the  nue.  And  in  Sharp  v.  JohnsUmy  2  New 
Cases,  216,  (29  £.  C.  L.  R.  322,)  2  Scott,  407,  an  affidavit  made  by  the 
defendant,  without  inserting  his  addition,  was  held  to  be  sufficient ;  it  ap« 
pearin?  on  the  face  of  the  affidavit  that  the  defendant  was  a  prisoner  in  the 

Taffburdy  Serjt.,  in  support  of  the  rule.  The  cases  cited  when  this  rule 
was  moved  for  clearly  show  that  the  late  rule  does  not  applv  to  affidavits 
made  by  deponents  who  are  parties  in  the  cause,  more  especially  when  such 
deponents  are  defendants;  Pock  v.  Pembreyy  1  Tyrwh.  3S7,  1  Dowl. 
P.  C.  693 ;  Jackson  v.  Chard;  D^ArgenJt  v.  Vwanty  1  East,  330  ;  Vcissier 
V.  MdersoHy  3  M.  &  S.  165 ;  Collins  v.  Goodyery  2  Bam.  &  Cressw.  563, 
(9  E.  C.  L.  R.  178,)  4  Dowl.  &  Ryl.  44. 

^gati       *TiNDAL,  C.  J.     It  is  extremely  important  that  the  practice  in  all 
•I   the  courts  ^ould  be  alike.     We  will  consult  with  the  other  judges. 

Cur.  ado.  vuU. 
TiNDAL,  C.  J.,  now  said.     The  judges  have  met ;  and  they  are  all  of 
opinion  that  the  rule  of  H.  2  W.  4  does  not  apply  to  affidavits  made  by 
the  parties  to  the  cause. 

In  future,  therefore,  it  will  be  sufficient  in  affidavits  sworn  by  a  party  to 
the  cause,  to  describe  the  deponent  as ''  the  above-named  plaintiff,"  or  "  the 
above-named  defendant,"  without  inserting  the  place  of  abode  or  any  other 
addition. 

The  rule  was  afterwards  discussed  upon  the  merits,  and  was  modi- 
fied to  meet  the  facts  of  the  case. 

(a)  8.  O.  differently  reported,  5  Dowl.  P.  C.  361. 

(b)  But  see  the  judgment  of  Oaselee,  J.,  6  DowL  P.  C.  868. 


DAVIS  V.  CHAPMAN. 

A  plea  to  a  declaration  against  a  jailer  for  the  escape  of  J.  8.,  a  debtor  in  execution,  a(^er 
stating  a  return  into  custody  before  action  brought,  alleged  that  the  defendant  did 
thereupon  keep  and  detain,  and  from  thence  hitherto  hath  kept  and  detained,  and  before 
and  at  the  commencement  of  the  suit  kept  and  detained,  and  ttill  doth  keep  and  detam 
tk€  Mid  J,S.inki9  autody,  in  executwn  al  the  auit  of  th€  plaintiff.  The  latter  words  are 
surplusage,  and  do  not  render  an  escape,  after  the  commencement  of  the  suit,  and 
before  plea  pleaded,  inadmissible  in  evidence,  upon  a  replication  de  vnjwiA. 

Debt,  upon  the  statute  of  1  Rich.  2,  c.  12,  against  the  marshal  of 
the  Queen's  Bench,  for  an  escape  of  John  Noel,  a  prisoner,  in  executioni 
at  the  suit  of  the  plaintiff,  for  360/. 
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Under  a  judge's  order  for  particulars  of  the  time  and  place  at  which  the 
alleged  escape  took  place,  (a)  the  plaintiff  stated  that  the  time  was  between  the 
hours  of  eight  o'clock  in  the  evening  of  Monday,  the  16th  of  April,  1838, 
and  three  oxlock  on  the  following  day ;  and  that  *the  place  was  in  t^qao 
or  about  Greenwich,  in  the  county  of  Kent.  ^ 

The  defendant  pleaded  that  the  escape  was  without  his  knowledge,  per- 
mission, or  consent,  and  that  before  the  defendant  had  notice  of  the  escape, 
Noel  voluntarily,  and  without  the  knowledge  of  the  defendant,  returned 
into  his  custody ;  and  that  he,  the  defendant,  did  thereupon  keep  and  detain, 
and  always  from  thence  kUkerto  hath  kept  and  detainedj  and  still  doih  kup 
and  detain  the  said  Noel  in  the  custodv  of  him  the  defendant,  as  such  mar- 
shal, in  execution  of  the  suit  of  the  plaintiff. 

To  this  plea  the  plaintiff  demurred,  as^gnin^,  as  cause  of  demurr»', 
that  the  plea  did  not  state  that  the  defendant  hacf  no  knowledge,  notice,  or 
information  of  the  escape  between  the  time  when  it  took  place  and  the  time  at 
which  Noel  returned  into  the  custody  of  the  defendant  as  marshal ;  or  stated 
any  excuse  for  the  defendant's  not  having,  during  that  period,  made-  any 
pursuit  for  the  retaking  of  Noel,  (b) 

Upon  the  ain^ument  of  the  demurrer,  the  court  expressed  a  strong  opinion 
as  to  the  insufm^iency  of  the  plea,  but  gave  the  defendant  leave  to  amend,  (c) 
Whereupon  the  following  allegation  was  added  to  the  plea ;  "  That  the  de- 
fendant had  not  any  knowledge. or  notice  of  the  said  escape,  or  of  the  said 
John  Noel  being  out  of  the  custody  of  the  defendant,  during  the  said  time, 
or  any  part  thereof,  whilst  the  said  John  Noel  was  so  out  of  the  custody  of  the 
defendant,  and  had  escaped,  as  above  in  the  declaration  in  that  behalf  aUeged." 

To  this  amended  plea  the  plaintiff  replied  de  inyurid. 

At  the  trial  before  Erskine,  J.,  at  the  sittings  in  ^London  after  r*Qoq 
la^t  Trinity  term,  the  defendant  proved  that,  after  the  escape  on  the  ■• 
16th  of  April,  Noel  returned  into  custody  before  the  21st  of  April,  on  which 
day  the  action  was  commenced,  ^ndrewsy  Serjt.,  for  the  plaintiff,  then 
tendered  evidence  of  an  escape  after  the  commencement  of  the  action,  and 
before  plea  pleaded.  Talf curdy  Serjt.,  objected,  that  nothing  which  had 
occurred  since  action  brought  could  be  given  in  evidence.  On  the  otiber 
hand  Andrews y  Serjt.,  contended,  that  the  evidence  was  rendered  admissible 
by  the  form  of  the  defendant's  plea,  all  the  allegations  in  which  were  put 
in  issue  by  the  replication.  The  learned  judge  was  of  opinion  that  the 
evidence  was  inadmisdble ;  and  the  jury  returned  a  verdict  for  the  defendant 

In  Michaelmas  term  last,  Spankiey  Serjt.,  (in  the  absence  of  AndrewSy 
Serjt.,)  moved  for  a  new  trial,  on  the  ground  that  the  evidence  of  the  second 
escape  had  been  improperly  rejected ;  referring  XoWood  y.Buddeny  Hob.  119, 
where  the  justification  was  under  a  right  of  chase,  extending  not  only  over  the 
locus  in  quoy  but  also  over  a  large  district,  and  the  plaintiff  traversed  the  right, 
which  was  found  against  the  defendant.  There,  the  defendant  moved  in 
arrest  of  judgment,  alleging  that  the  finding  was  too  large,  as  it  ought  to 
have  been  confined  to  the  Sxms  in  quo;  but  it  was  held,  that  as  the  defend- 
ant had  unnecessarily  extended  his  claim,  the  plaintiff  was  right,  in  answer^ 
ing  the  extended  claim,  and  the  jury,  in  giving  their  verdict  upon  it  He 
also  complained  that  the  verdict  was  against  the  weight  of  evidence.  A  rale 
nisi  having  been  granted, 

(a)  See  Daviet  v.  Chapman,  6  A.  &  E.  767,  (33  E.  C.  L.  R  206,)  I  N.  &  P.  699. 
(6)  Vide  Ri^^tway'i  case,  3  Co.  Rep.  68 :  Sonafout  t.  Walker,  S  T.  R.  186 ;  GriMtk»  T 
£yte,  1  B.  &  P.  413. 

(f)  6  New  Cases,  463,  (36  E.  C.  L.  R.  174,)  7  8cot^  468,  7  DowL  P.  C.  489. 
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Talfawfiiy  Serjty  noiv  showed  cause.  The  plea  contains  a  complete  and 
*9241  s^^^^^^^^  allegation,  that  the  defendant  *did  keep  Noel  in  prison 
-■  until  the  commencement  of  the  suit.  The  further  statement  that  the 
defendant  always  from  thence  hitherto  has  kept  and  detained,  and  still  does 
keep  and  detain,  Noel  in  custody,  at  the  suit  of  the  plaintiff,  is  immaterial. 
In  Chambers  v.  Jones^  11  East,  406,  the  plea  was  the  converse  of  the  present. 
It  is  clear,  from  the  language  of  the  court  in  that  case,  that  they  considered 
detention  up  to  the  time  (^  action  brought  a  complete  defence.  It  was  a 
sufficient  answer  to  this  action,  to  show  Noel  in  the  defendant's  custody,  from 
the  time  he  returned  into  custody  up  to  the  commencement  of  the  action. 
The  material  question  is,  whether  the  plaintiff  had  a  cause  of  action  at  the 
time  he  brought  his  action.  [Tindal,  C.  J.  The  Court  of  King's  Bench, 
in  the  case  referred  to,  held  that  the  plea  must  be  understood  as  speaking 
from  the  time  of  the  commencement  of  the  action,  and  not  from  the  time  of 
plea  pleaded.]  If,  in  a  declaration  upon  a  policy  of  insurance,  a  total  loss 
IS  averred, — if,  an  action  on  a  warranty,  the  declaration  alleges  a  scienter, — 
if,  in  an  action  for  an  escape,  the  escape  is  alleged  to  have  been  permissive, 
— the  plaintiff  is  at  liberty  to  prove  a  partial  loss,  Gardiner  v.  CroasdaUy  2 
Burr.  904, 1  W.  Bla.  198,  (a)  a  warranty,  without  knowledge  of  the  existence 
of  the  defect,  Williamson  v.  Allison^  2  East,  446,  or  a  negligent  escape ; 
Bma/ous  V.  Walker,  2  T.  R.  126, 1  Wms.  Saund.  35,  n.  1.  The  same  rule 
applies  to  pleas  as  to  declarations.  In  SpUsbury  v.  Micklethwcdtey  1  Taunt. 
146,  (&)  it  was  held,  that  if  a  plea  of  justification  states  two  facts,  each  of 
which,  if  pleaded  alone,  would  have  been  a  complete  defence,  proof  of  one 
of  the  facts  will  support  the  justification.  In  that  case,  1  Taunt.  149,  Sir 
•9251  •''  Mansfield,  C.  J.,  says:  "  The  •only  question  to  be  considered 
J  is,  whether  that  part  of  tne  plea  which  the  jury  have  affinned  would, 
alone,  constitute  a  defence  to  the  charge  to  which  it  is  pleaded."  In  Atkin^ 
son  V.  Warne,  5  Tyrwh.  481,  1  C.  M.  &  R.  827,  3  Dowl.  P.  C.  483,6  Carr. 
&  P.  687,  (25  E.  C.  L.  R.  599,)  the  plaintiff  having  declared  for  one  assault, 
the  plea  confessed  and  justified  two  assaults.  Upon  de  injurid  being  replied, 
the  defendant  gave  no  evidence  in  justification  of  the  second  assault  con- 
fessed. The  Court  of  Exchequer  held,  that  as  a  justification  of  a  second 
assault  need  not  have  been  stated,  it  need  not  be  proved.  In  Jones  v. 
Clayton^  4  M.  &  S.  349,  where,  in  an  action  for  a  fsdse  return  to  Kji./a, 
against  A.  and  B.,  the  declaration  alleged  that  A.  and  B.  had  goods  within 
the  bailiwick,  it  was  held  to  be  sufficient  (under  a  plea  of  the  general  issue, 
before  the  new  rules  of  pleading)  to  prove  that  A.  had  goods  within  the 
bailiwick.  This  is  not  a  case  of  variance.  '*  Hitherto"  means  until  the 
period  at  which  the  writ  is  sued  out.  [Coltman,  J.  The  rule  was  moved 
ibr,  on  the  ground  that  the  evidence  of  the  second  escape  would  tend  to 
negative  the  want  of  knowledge  on  the  part  of  the  present  defendant. 
Erskine,  J.  It  was  not  suggested  at  the  trial,  that  it  could  be  shown  that 
the  defendant  knew  of  Noel's  being  at  Greenwich  on  the  18th  of  April,  the 
time  of  the  first  escape.] 

Channell,  Serjt.,  on  the  same  side.  The  allegation  in  question  is  an 
allegation  of  substance,  not  of  description,  (c)  [Tindal,  C.  J.  Could  the 
plaintiff  have  replied  an  escape  after  action  brought  ?    If  not,  could  he  give 

(a)  And  see  2  Wms.  Saund.  203,  n. 

(6)  And  see  Redford  v.  BirUy,  3  Stark.  N.  P.  C.  77  (a) ;  Heydon  v.  Thompton,  V  A.  &  E. 
210,  (26  E.  C.  L.  R.  71,)  8  Nev.  &;  M.  319 ;  Reece  y.  Taylor,  4  N.  &;  M.  471. 

(c)  As  to  the  distinction  between  matter  of  aUep:ation.  requiring  substantive  proof,  and 
matter  of  description,  requiring  strict  proof,  see  the  cases  in  Mann.  Index,  tit  Varianct. 
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it  in  evidence?]    The  cases  are  collected  in  the  notes  to  Jores  y.  Pcpe^ 
1  Wms.  Saund.  34. 

*UogginSy  on  the  same  side.     In  Chambers  v.  JaneSy  the  court  held,    rtgog 
that  a  general  allegation  of  detention  after  the  recapticm  must  be   *- 
understood  to  mean  such  a  detention  as  would  excuse  the  escape ;  and,  Jbf 
that  reasouj  they  held  that  the  general  allegation  of  detention  must  be  con- 
stnied  to  mean  a  detention  up  to  the  time  olfaction  brought 

Andrews y  Serjt.,  in  support  of  the  rule.  The  fact  of  detention  after  the 
recaption  is  material,  and  the  period  of  the  detention,  which  the  defendant 
undertook  to  prove,  is  enlarged  by  the  terms  of  the  plea.  [Erskine,  J.  Is 
it  not  a  rule  in  pleading,  that  de  injurid  merely  puts  in  issue  those  auc- 
tions in  the  plea  which  are  material'^]  The  defendant  may  have  alleged 
more  than  was  necessary,  but  having  made  the  allegation,  and  that  allega- 
tion not  being  immaterial  or  irrelevant,  he  was  bound  to  prove  it ;  Wood  v. 
Budden,  suprn,  923. 

The  evidence  tendered  with  reference  to  the  second  escape  would  have 
thrown  light  upon  the  conduct  of  the  defendant  and  his  servants  with  respect 
to  the  first.     [Erskine,  J.    No  such  suggestion  was  made  at  the  trial.] 

TiNDAL,  C.  J.  As  to  the  first  ground  upon  which  the  rule  has  been  ob- 
tained, it  appears  to  me  that  the  plea  is  to  be  understood  as  speaking  only 
with  reference  to  what  had  occurred  up  to  the  time  of  action  brought.  The 
mjury  complained  of  in  the  declaration  is  an  injury  which,  the  plaintifif  states, 
was  sustained  by  him  before  the  issuing  of  the  writ  of  summons ;  and  the 
defendant  pleads  that  the  plaintiff  ought  not  to  have  or  maintain  his  action 
in  respect  of  the  injury  so  complained  of,  by  reason  of  some  matter  of  justi- 
fication disclosed  in  the  plea.  The  defendant  is  not  to  be  affected  by  any 
thing  *which  has  occurred  since  action  brought.  It  is  clear  that  he  r«Q»v 
could  not  have  availed  himself  of  any  matter  of  justification  arising  *■ 
after  the  commencement  of  the  action ;  and  it  would  be  strange  if  the  plaintiff 
were  at  liberty  to  support  his  action  by  giving  in  evidence  matters  arising 
after  the  commencement  of  the  action,  and  to  which  neither  his  writ  nor  his 
declaration  applied,  in  conseouence  of  an  idle  allegation  having  found  its 
way  into  the  plea.  It  is  a  well-knovm  piece  of  learning,  that  the  replication 
de  injurid  puts  in  issue  only  the  material  allegations  of  the  plea.  I  will  put 
the  question  to  this  test.  Suppose  that  the  plaintiff  mig^t  have  replied  by  a 
new  assignment,  (a)  though  it  would  be  most  unjust  to  allow  him  to  do  so. 
To  an  escape  so  new-assigned,  the  defendant  mi^t  have  pleaded  a  returning 
into  custody  before  action  brought.  But  how  could  he  do  this  where  the 
second  escape  set  up  is  an  escape  after  action  brought  ?  Such  a  new  assign- 
ment would  therefore  be  bad.  (b)  If,  however,  the  plaintiff  could  not  reply 
by  new-assigning  an  escape  after  action  brought,  how  unjust  woukl  it  not  be, 
to  allow  the  plaintiff  to  new-assign  such  an  escape  in  emdence. 

This  appears  to  me  to  be  one  of  those  cases  in  which  a  defendant,  having 
made  an  alle^tion  which  is  unnecessarily  large,  is  not  bound  to  prove  a 
part  of  the  allegation  which,  with  reference  to  the  matters  charged  in  the 
declaration,  is  wholly  immaterial,  (c)     Then  it  is  said,  that  the  evidence  of 

(a)  As  to  the  admissibUity  of  sach  a  new  assignment,  see  GrigUht  v.  Eylu,  I  Bos.  dc 
Pull.  418. 

(6)  It  would  also  appear  to  be  a  departure. 

(c)  So,  in  justifying  under  A.,  a  freeholder,  the  ordinary  course  Is  to  plead  that  A.,  at 
the  time  of  the  alleged  trespass,  was  and  still  ia  seised,  Ac.  So,  in  justifying  under  B.,  a 
termor,  the  course  is,  to  plead  that  B.  entered  and  became,  and  was  and  still  is  possessed. 
All,  however,  that  is  material  in  either  allegation  is,  that  A.  was  seised,  or  B.  possessed,  at 
the  time  of  the  trespass ;  and  the  words  in  italics  are  neither  material  nor  traversable. 
8o,  where  the  plea  alleged  that  the  plaintiffs  were  the  holders  of  the  biU  of  exchange 
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•9281  ^^^  second  escape  was  *adinissible  as  tending  to  show  that  the 
-*  antecedent  escape  was  voluntary.  It  appears  to  me  that  for  that 
purpose  tlie  evidence  would  have  been  totally  irrelevant,  and  that  it  could 
throw  no  light  upon  the  question  raised  as  to  the  liability  of  the  defendant 
in  respect  of  the  first  escape. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  voluntary  return  of  the 
party  into  the  custody  of  the  marshal  before  any  action  brought  for  the 
escape,  is  a  sufficient  defence.  It  is  true  that  the  pleader,  after  stating  the 
defence,  has  gone  on  to  say  that  Noel  hitherto  has  been,  and  stiU  isj  detained 
in  the  custody  of  the  marshal  at  the  suit  of  the  plaintiff.  But  that  addition 
is  (^uite  immaterial  to  the  defence.  It  is  a  superfluous  allegation.  The 
replication  de  injurid  puts  in  issue  so  much  only  of  the  plea  as  is  necessary 
to  the  defence,  and  not  any  superfluous  or  irrelevant  matter  which  may  have 
crept  into  the  plea.  Then  I  think  that  sufficient  ground  is  not  laid  for  a 
new  trial  by  merely  suggesting  that  evidence  of  a  second  escape  might 
have  tended  to  show  that  the  first  escape  was  voluntary. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  With  regard  to  the  first  point, 
it  is  sufficient  if  Noel  returned  into  the  marshal's  custody,  and  continued  in 
that  custody  up  to  the  time  of  action  brought.  The  statement  in  the  plea, 
as  to  the  length  of  time  that  Noel  remained  in  custody  after  his  return,  is  a 
divisible  allegation.  The  latter  part  of  the  statement  is  quite  immaterial. 
The  rejection  of  evidence  tendered  for  the  purpose  of  negativing  an  imma- 
♦9291  ^^'^^  allegation  is  clearly  *no  ground  for  sending  a  case  to  a  new 
J  trial.  Then  it  is  said  that  the  evidence  was  admissible,  as  tending 
to  show  that  the  first  escape  was  a  permissive  escape.  I  cannot  see  that  if 
the  evidence  had  been  admitted  for  that  purpose,  it  would  have  been  en- 
titled to  much  weight.  But  the  argument  which  has  been  addressed  to  the 
court  on  this  head  does  not  apply.  If  evidence  is  tendered  expressly  for 
one  particular  purpose,  and  is  rejected,  it  is  no  ground  for  granting  a  new 
trial  that  the  evidence  so  rejected  might  bear  upon  some  other  point  to 
which  the  attention  of  the  jud^e  was  not  directed.  The  case  is  not  one 
which  entitles  itself  to  much  mvour,  (a)  as  it  is  the  action  of  a  creditor 
seeking  to  be  paid,  not  by  his  debtor,  but  by  a  third  person. 

Erskine,  J.  If  my  attention  had  been  called  to  the  evidence  tendered, 
as  showing  previous  knowledge  on  the  part  of  the  defendant  of  the  circum- 
stances attending  the  first  escape,  I  should  have  considered  it  as  evidence 
having  some  bearing  upon  the  material  allegation  of  the  plea.  But  it  ap- 
pears to  me  that  the  evidence  could  not  have  been  admissible  unless  it  could 
have  been  connected  with  the  original  escape ;  and  that  it  was  not  admissi- 
ble as  evidence  of  a  secohd  breach  of  duty  on  the  part  of  the  defendant. 
In  a  case  tried  before  me  on  the  northern  circuit,  upon  a  point  reserved, 
the  Court  of  Exchequer  ruled,  that  de  injurid  puts  in  issue  those  facts  only 
which  are  material  to  the  defence.  (6)  Rule  discharged,  (c) 

declared  on,  not  only  at  the  time  of  the  commencement  of  the  sait,  but  at  the  time  of 
plea  pleaded,  a  replication  putting  in  issue  both  these  allegations  was  held  bad  on  special 
deroarrer ;  Batan  v.  Jmoldf  6  M.  dc  W.  569. 

(a)  Aec.  3  Co.  Rep.  44  b,  in  Boyton't  case. 

(6)  Vide  Palmer  v.  Goden,  9  Dowl.  P.  C.  248,  (Palmer  v.  Oooden,  Hurlst.  6o  W.  79,) 
where  in  covenant  apon  a  demise  of  tolls,  the  defendant  pleaded  that  before  the  rent 
became  due  the  plaimiff  «>i/<r<rf  upon  the  tolls  and  then  ejected,  expelled,  Ac.,  the  defend- 
ant: (he  plaintiff  replied  that  he  did  not  enttr,  eject,  expel,  Sec.  It  was  held,  by  the  Cour. 
of  Exchequer,  on  special  demurrer,  that  the  traverse  of  the  entry  made  the  replication 
bad.    And  see  Hawe  v.  Planner ^  1  Wms.  Saund.  9  a. 

(c)  And  s^e  Keilwey,  166  a ;  the  Sheriff  of  Essex's  case.  Hob.  202 ;  Sir  Miles  Hobert  v. 
Stroud,  Cro.  Car.  309 ;  8  &  9  W.  8,  c.  27.    As  to  the  liability  of  the  marshal  in  future,  see 
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the  5  A;  6  Vict  c.  39,  for  consolidating  the  Qneen's  Bench,  Fleet,  and  MarshaUea  priaoai, 
and  regulating  the  Queen's  prison. 


•ROBERT  CHASE  and  JOSEPH  HILL  v.  THOMAS  GOBLE.   [^930 

A  conveyance  by  a  trader  of  his  effects  at  a  certain  place  is  not  an  act  of  bankniptcj, 
unless  it  be  shown  that  he  had  no  other  effects. 

Goods  seized  under  a  JL  fa^  issued  by  A.  against  B.  are  claimed  by  C.  In  a  feigned 
issue  between  C.  and  A.,  to  try  whether  the  goods  were,  at  the  time  of  the  seizure,  the 
goods  of  C,  it  is  competent  to  A.  to  negative  the  title  of  C.  by  showing  that  the  goods, 
though  seized  by  A.  and  claimed  by  C,  passed  to  the  assignees  of  B.  by  relation  to  an 
act  of  bankruptcy  committed  by  B.  before  the  seizure,  and  before  the  conveyance 
under  which  C.  claims. 

Feigned  issue.  The  declaration  stated,  by  way  of  inducement,  that  a 
Jieri  faciaSy  directed  to  the  sheriff  of  the  countv  of  the  town  of  Southamp- 
ton, had  issued  out  of  the  Court  of  Queen's  bench  against  one  Wheeler, 
founded  upon  a  judgment  recovered  by  Goble  against  Wheeler,  and  had 
been  delivered  to  the  sheriff  to  be  executed,  whereby  the  sheriff  was  com- 
manded to  levy  a  certain  sum  in  the  writ  mentioned ;  that  by  virtue  of  such 
writ  the  sheriff  had  seized  certain  goods  of  Wheeler,  which  were  COTa- 
prised  in  three  indentures  of  mortgage,  bearing  date  the  28th  of  April,  1837, 
the  21st  of  April,  1838,  and  the  1st  of  September,  1838,  made  by  Wheeler 
to  Hill  and  Chase  respectively,  consisting  of  certain  printing  implements, 
books,  and  furniture.  After  a  correspond'mg  colloquium,  the  question,  upon 
which  the  issue  was  raised,  was,  whether  the  goods  were,  at  the  time  of  the 
seizure,  the  property  of  Chase  and  Hill,  both  or  either  of  them. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  ^Guildhall,  tmqi 
after  last  Trmity  term,  the  following  facts — ^in  addition  to  those  •- 
stated  in  the  declaration,  and  admitted  by  the  issue — appeared.  Possession 
of  the  goods  was  taken  on  the  part  of  the  claimants  in  November,  1838 ; 
Wheeler  was  declared  a  bankrupt  under  a  fiat  granted  in  February,  1840. 
It  was  contended,  on  the  part  of  the  execution  creditor,  that  the  possession 
taken  in  November,  1838,  was  defeated  by  the  relation  of  the  nat  to  the 
1st  of  September,  1838,  the  day  on  which  Wheeler  had  executed  the  1^ 
of  the  three  mortgages  by  which  he  conveyed  the  equity  of  redemption  of 
the  property  contained  in  the  two  previous  securities,  such  property  consist- 
ing of  all  the  implements,  &c.,  of  Wheeler  at  his  printing-office,  and  all 
the  furniture  at  his  residence ;  and  also  that,  upon  this  evidence,  the  title  to 
the  goods  was,  at  the  time  of  the  seizure,  not  in  the  claimants,  but  in  the 
assignees  of  Wheeler.  For  the  claimants  it  was  objected,  that  the  execu- 
tion creditor  was  not  at  liber^  to  set  up  the  rights  of  the  assignees ;  and 
Came  v.  Brice,  7  M.  &  W.  183,  Hurlst.  &  Wahns.  23,  was  cited.  The. 
learned  judge  left  it  to  the  jury  to  say,  whether  the  conveyance  of  the  1st 
of  September,  1838,  was  made  with  intent  to  defeat  or  delay  Wheeler's 
creditors ;  being  of  opinion  that,  without  such  intent,  the  conveyance  would 
not  be  an  act  of  bankruptcy.  The  jury  said,  "  we  find  that  the  deeds  of 
Chase  and  Hill  are  eood  and  valid  documents,  the  money  having  been 
advanced,  and  that  there  is  no  evidence  of  an  act  of  bankruptcy  before 
November,  1838."  Upon  this  finding  the  verdict  was  enterea  generaUy 
for  the  plaintiffs  in  the  issue. 

Chanmrlly  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  fi)r  a 
new  trial,  on  the  ground  of  misdirection.  He  cited  Sidferi  v.  Sjpoonery 
Tyrwh.  &  Gra.  1075,  1  M.  &  W.  714. 

*jBo7n/M»,  Serjt.,  now  showed  cause.  Before  the  court  can  inquire  into  r«Q<|A 
the  title  of  the  assignees  of  Wheeler,  a  previous  question  must  be  de-   «■ 
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4aded,  whetlier  it  was  competent  to  &e  execution  creditor  to  set  up  the  title  of 
third  persons.  This  is  an  issue  under  the  interpleader  act,  directed  in  Febru- 
aiy,  1839.  The  fiat  m  bankruptcy  was  not  granted  until  1840.  The  judge's 
Older,  directing  the  issue,  was  made  between  a  party  seizing  by  force  of  an 
execution,  on  the  one  hand,  and  persons  claiming  as  mortgagees,  on  the 
other.  The  judgment  of  the  court  upon  the  interpleader  rule  would  not  bar 
a  third  party ;  and  the  only  question  which  was  mtended  to  be  decided  by 
the  issue  was,  which  of  the  two  parties  before  the  court  was  entitled.  Came 
V.  Bricey  7  M.  &  W.  183,  Hurlst.  &  Wahns.  23,  is  a  direct  authority  to 
show  that  such  a  collateral  inquiry  cannot  be  gone  into.  In  that  case  the 
question  raised  by  the  issue  being,  whether  the  goods  seized  under  ^fi,fa. 
were  or  were  not  the  property  of  Morgan,  the  execution  debtor,  Lord  Abin- 
OER  refused  to  receive  evidence  of  Morgan's  bankruptcy,  which  was  offered 
for  the  purpose  of  showing  that  the  prc^rty,  if  not  vested  in  the  claimants, 
had  passed  out  of  Morgan.  The  court  held  that  the  evidence  was  properly 
rejected,  the  claimants  having  no  right  to  defeat  the  inquiry  directed  by  the 
court,  by  setting  up  the  title  of  the  assignees.  Here,  both  parties  claim 
under  Wheeler.  His  assi^ees  have  set  up  no  claim.  The  ascertaining  of 
the  &ct  of  the  title  being  m  the  assi^ees  would  not  assist  the  court  in  de- 
ciding upon  the  rule.  The  issue,  which  has  been  tried,  would  be  wholly  nu- 
^ory  if  the  goods  were  the  property  of  the  assignees.  That  issue,  directed 
m  1839,  has  reference  to  the  state  of  thin^  in  1838.  It  was  directed 
fi>r  the  purpose  of  ascertaining  what  the  shenfi*  should  have  done  in  1838. 
^9331  '^^  ^^^^  question  is  whether  the  ^objection  was  taken  in  time.  At 
J  the  trial  it  was  contended  that  the  conveyance  of  1st  of  September, 
1838,  was  a  fraudulent  deed.  It  was  set  up  as  an  act  of  bankruptcy  per  te. 
That  deed  conveyed  an  equitable  interest  only.  It  was  merely  an  assign* 
ment  of  an  equity  of  redemption.  [Erskine,  J.  Was  the  learned  judge 
requested  to  leave  it  to  the  juiy  to  say  idiether  there  was  any  other  prc^rty  ?] 
He  was  not.  [Bosanquet,  J.  In  a  case  tried  before  me,  I  left  this  questicm 
to  the  juiy, — ^whether  the  conveyance  which  had  been  put  in  to  prove  an 
act  of  bankruptcy  committed  by  the  execution  debtor,  was  a  conveyance 
of  (dl  this  property.  The  juiy  answered,  that  there  was  no  evidence  of  the 
existence  of  any  other  property.]  Hie  attenticm  of  the  learned  iudge,  and 
also  that  of  the  plaintiff 's  counsel,  ought  to  have  been  called  to  the  point. 

Butty  on  the  same  side.  Upon  the  first  point,  the  case  of  Came  v.  Brice 
is  identical  widi  the  present.  Upon  the  second  point,  an  observation  made 
by  die  lord  chief  justice,  when  the  rule  was  moved  for,  is  very  important 
His  lordship  said,  ^*  As  the  deeds  purport  to  convey  only  the  property  ot 
Wheeler  upon  certain  premises  occupied  by  him,  the  Question  is,  whether 
the  defendant  in  the  issue  should  not  have  given  some  evidence  that  Wheeler 
had  no  other  property."  It  is  submitted  that  the  defendant  clearly  was 
bound  to  give  such  evidence  ;  and  that  it  is  too  late  now  to  insist  upon  this 
as  an  act  of  bankruptcy,  by  assuming  it  to  have  been  a  conveyance  of  all 
Wheeler's  property ;  the  detendant  having  omitted,  not  only  to  mve  evidence 
that  this  was  all  oie  property  which  Wheeler  possessed,  but  a^  to  call  the 
attention  of  the  plaintiffs'  counsel  to  the  point,  supposing  the  proof  to  have 
lain  upon  the  plaintiffs.  But  as  it  is  clear  that  the  assignees  would  not 
^9341  ^^^  ^^^  bound  by  the  result  of  the  issue,  every  *thing  connected 
J  with  the  bankruptcy  of  Wheeler  was  irrelevant  to  the  question  yirbich 
was  sent  to  be  tried.  Thirdly,  this  conveyance  is  protected  by  2  &  3  Vict 
c.  39,  which  provides  that  all  contracts,  dealings,  and  transactions,  by  and 
with  any  banknipt,  really  and  bond  fide  made  and  entered  into  before  the 
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date  and  issuing  of  the  fiat  against  him,  shall  be  deemed  to  be  yaUd,  not- 
withstanding any  prior  act  of  bankruptcy  bv  such  bankrupt  coounitted,  pro- 
vided the  person  or  persons  so  dealing  with  such  bankrupt  had  not,  at  the 
time  of  such  contract,  dealing,  or  transaction,  notice  of  any  prior  act  of 
bankruptcy.  Here  it  is  not  pretended  that  there  was  any  prior  act  of  bank- 
ruptcy. 

Charmelly  Serjt.,  in  support  of  the  rule.  It  may  be  taken  that  tibe  learned 
judge  was  not  asked  to  leave  it  to  the  jury  to  say,  whether  there  was  any 
other  property.  Neither  was  it  suggested  that  Wheeler  had  any  other 
property.  It  was  left  to  the  jury  to  say  whether  the  conveyance  was 
made  with  intent  to  defraud  or  delay  creditors,  the  learned  judge  appeaiins 
to  take  the  same  view  of  the  third  section  of  6  G.  4,  c.  16,  as  the  Court  <n 
Exchequer,  in  Subert  v.  Spocfiery  thought  might  have  been  taken  of  that 
section,  but  for  the  provisions  contained  in  the  fourth  section.  If  the  deed 
did,  in  fact,  pass  all  the  property  which  Wheeler  possessed,  it  would  be  an 
act  of  bankruptcy,  whether  it  was  so  stated  or  not ;  Siebert  v.  Spooner,  The 
case  of  Came  v.  Brice  is  distinguishable  from  the  present.  There,  the  trus- 
tees, who  claimed  the  property  ag^ainst  the  execution  creditor,  were  made 
defendardsy  and  they  set  up  a  title  in  third  persons,  in  which  title  they  could 
have  no  interest,  (a)  Here,  the  position  of  the  parties  is  reversed.  [Ea- 
SKiNE,  J.  Might  you  not  put  it  here,  that  the  execution  *is  good,  as  r^gog 
against  tlie  assi^ees,  under  the  eighty-first  section  of  the  6  G.  4,  >> 
c.  16  ?]  If  stating  to  the  judge  that  the  conveyance  was  an  act  of  bank- 
ruptcy, inasmuch  as  it  incapacitated  Wheeler  from  carrying  on  his  business, 
was  not  a  sufficient  mode  of  taking  the  objection,  so  as  to  make  the  manner 
in  which  the  case  was  left  to  the  jury  a  misdirection,  still  the  defendant 
would  be  entitled  to  a  new  trial  upon  payinent  of  costs. 

SaunderSy  on  the  same  side.  Tlie  plaintiffs  in  this  cause,  like  plaintifisin 
actions  of  ejectment,  must  rely  upon  the  strength  of  their  own  tide.  In 
Came  v.  JSrice,  Lord  Abinger,  C.  B.,  refused  to  receive  evidence  of  the 
bankruptcy  of  Morgan,  the  judgment  debtor,  on  the  ground  that  the  acij 
question  intended  to  be  raised  by  the  issue  was  as  to  the  right  of  the  de- 
fendants as  trustees  for  Morgan's  wife.  And  Pa&ke,  B.,  says,  7  M.  &  W.  187, 
'*  I  quite  agree  that  the  trustees  had  no  right  to  set  up  the  title  of  the 
assignees."  [Tindal,  C.  J.  In  ^neral,  the  judgment  creditor  is  made  the 
defendant  in  the  issue  because  he  is  in  possession!(b) 

Tindal,  C.  J.  Upon  the  evidence  given  at  the  trial,  the  verdict,  as  it 
stands,  is  correct.  Whoever  means  to  contend  that  by  executing  a  particu- 
lar deed  the  party  has  committed  an  act  of  bankruptcy,  is  bound  to  make 
that  out ;  and  where  the  deed  does  not  in  terms  purport  to  be  a  conveyance 
of  the  whole  of  the  property,  he  who  asserts  that  it  is  a  deed  which  does  » 
operate,  is  bound  to  prove  that  it  is  so.  That  not  having  been  done,  the 
question  is,  whether  there  should  not  be  a  new  trial  upon  payment  of  costs. 
If  this  case  is  to  be  governed  by  that  of  Came  v.  Bnce,  it  would  be  of  no 
*use  to  send  it  for  a  new  trial.  But  this  case  appears  to  me  to  differ  rtg^g 
from  Came  v.  Brice.  There,  the  title  of  the  assignees  was  whoH^  *- 
unconnected  with  that  of  the  trustees,  who  claim^  the  ^oods.  Here,  the 
judgment  creditor  seeks  to  show  that  the  deed  under  which  the  claimants 
derive  their  title  is  invalid,  and  passed  nothing  to  the  claimants,  because  it 
was  an  act  of  bankruptcy.     The  invalidity  of  that  deed,  however,  will  only 

(a)  And  see  Fentoirk  v.  Layrork,  1  Gale  A  Dav.  59S. 

(b)  He  would  therefore  be  the  party  against  whom  the  action  of  trover,  or  for 
had  and  received,  would  have  been  brought 
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affect  the  property  which  that  deed  puiports  to*  convey,  leaving  the  title  of 
the  claimants  to  me  property  contained  in  the  prior  mortgages  unimpeached. 
The  new  trial  must  be  limited  to  the  question  as  to  the  parties  interested  in 
the  property  contained  in  the  third  deed,  and  the  issue  must  be  framed  to 
meet  tms  state  of  things.  Upon  payment  of  costs  there  will  be  a  rule  abso- 
lute for  a  new  trial,  as  against  HiU. 
BosANQUET,  CoLTBiANy  and  Ebskine,  Js.,  concurred. 

Rule  absolute  accordingly  .(a) 

(a)  The  cause  was  not  tried  again,  it  being  ascertained  that  the  property  seized  by  the 
sherm  was  not  of  sufficient  yalne  to  satisfy  Sie  prior  charges  of  the  38th  of  April,  1887, 
and  the  21st  of  April,  1838. 


•937]    •ACKLAND  v.  MARY  PRD^G,  surviving  Executrix  of 
THOMAS  PRING,  deceased, 

A.,  on  the  11th  of  May»  1811,  devised  lands  to  B.  and  C^  npon  tmst,  that  they,  and  tkiit 
Aftrt,(a)  should  let  the  lands,  and  out  of  the  rents  thereof  should,  in  the  first  place,  pay 
12R  lOff.  6d.  which  A.  owed  to  D.;  and  in  the  next  place  shoald  pay  to  f .,  F„  G.,  H^ 
and  I,,  102.  apiece,  at  toon  at  the  clear  rente  and  profitt  of  the  landt  would  admit :  and  from 
and  i^er  the  said  debt  and  legacies  (amounting  in  the  whole  to  171/.  lOf.  6d.)  should 
be  paid  and  discharged,  A.  devised  the  lands  to  Z.,  in  fee.  A.  died  on  the  20th  of  May, 
1811.  At  the  time  of  A.*s  death,  the  lands  were  let  to  K.  for  30/.  a  year,  under  a  lease 
for  twenty-one  years  from  the  25th  of  March,  1808.  The  trusts  of  the  will  were  satis- 
fied, and  the  said  debt  and  legacies  paid,  by  B.  and  C,  without  any  other  letting  of  the 
lands. 

Held :  that,  as  no  greater  estate  was  required  to  perform  the  trusts  of  the  will,  dec.,  B. 
and  C.  took  only  a  chattel  interest  in  the  lands. 

In  covenant  against  L.,  the  surviving  ezecatriz  of  K.,  for  a  breach  of  one  of  the  cove- 
nants in  the  indenture  of  lease,  the  declaration  alleged,  that  on  the  death  of  K.  all  his 
estate  and  interest  in  the  lands  came  to  and  vested  in  L.  and  one  M.,  since  deceased; 
which  said  L.  and  M.  were  executrixes  of  the  last  will  and  testament  of  K.;  by  reason 
whereof  L.  and  M.,  as  executrixes  as  aforesaid,  became  and  were  possessed,  dbc. 

Held:  a  sufficient  averment  that  the  term  vested  in  L.  and  M.  as  executrixes. 

Held,  also:  that  it  was  unnecessary  to  aver  that  the  term  had  vested  in  L.  and  M.  as 
executrixes;  as  the  vesting  of  a  term  in  the  lessee's  personal  representatives,  together 
with  the  liability  of  such  personal  representatives  to  be  sued  upon  the  covenants  of  the 
lessee,  is,  in  effect,  a  conclusion  of  law. 

Covenant.  The  declaration  stated,  that  one  James  Troake,  before,  and 
at  the  time  of  the  making  of  the  indenture  theremafter  next  mentioned,  was 
seised,  in  his  demesne  as  of  fee,  of  and  in  the  tenements  and  premises  with 
the  appurtenances  thereinafter  next  mentioned  to  have  been  demised ;  and 
the  said  James  Troake  being  so  seised  thereof,  theretofore,  to  wit,  on  the 
15th  of  April,  1808,  by  a  certain  indenture  then  made  between  the  said 
James  Troake,  of  the  one  part,  and  the  said  Thomas  Pring,  of  the  other 
part, — ^profert — ^the  said  J.  Troake  did  demise  and  lease  unto  the  said  T. 
Fring  all  that  messuage  and  tenement,  situate,  &c.,  in  West  Buckland,  in 
the  county  of  Somerset,  then  beine  in  the  possession  of  one  G.  Sheppard,  as 
MOQ-t  tenant  to  the  said  *J.  Troake^and  all  the  great  tithes  thereon  arising, 
^  together  with  all  out-houses,  &c.,  and  appurtenances  whatsoever  to 
the  same  belonging,  (except  as  in  the  said  indenture  is  excepted ;)  to  have 
and  to  hold  the  said  messuage  and  tenement  and  premises,  with  the  appur- 
tenances (except  as  aforesaid,)  unto  the  said  T.  Pring,  his  executors  and  ad- 
ministrators, from  the  25th  of  March  then  next,  for  the  term  of  twenty-one 
years  thence  next  ensuing ;  and  yielding  and  paying  therefor,  vearly  and 
every  year,  unto  the  said  J.  Troake,  his  heirs  and  assigns,  the  clear  yearly 
(a)  Vide  post,  964  (a). 
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rent  of  30/.  by  four  quarterly  payments.  And  the  said  T.  Pfing  did  therd>j 
for  himself,  his  executors  and  administrators,  covenant  with  the  said  J. 
Troake,  bis  heirs  and  assigns,  that  the  said  T.  Pnng,  his  executors  and  adr 
mini^rators,  should  and  would  well  and  truly  pav^  or  cause  to  be  paid,  unto 
the  said  J.  Troake,  his  heirs  and  assigns,  the  clear  yearly  rent  of  30/. ;  as 
hy  the  said  indenture,  reference  being  thereunto  had,  would  (amonest  other 
things)  more  fully  appear.  By  virtue  of  which  demise,  the  said  T.  Pring 
afterwards,  to  wit,  on  the  25th  of  March,  1809,  entered  into  and  upon 
all  and  sin^lar  the  said  demised  premises  with  the  appurtenances,  and 
became  and  was  possessed  thereof,  for  the  said  term  so  to  him  thereof 
granted  as  aforesaid.  And  the  said  J.  Troake,  being  so  seised  as  aforesaid, 
afterwards,  arid  before  the  1st  of  Jamtaryj  1838,(a)  to  wit,  on  the  11th 
of  May,  1811,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  day  and  year  last  aforesaid,  and  signed  by  him 
the  said  J.  Troake,  and  attested  and  subscribed,  in  the  presence  of  the 
said  J.  Troake,  by  three  credible  witnesses,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,(6)  and  thereby  devised,  unto  Robert 
*Blackmore,  and  William  Braddick  the  elder,  the  said  demised  pre-  rmq^ 
mises  with  'the  appurtenances,  upon  the  trusts,  and  to  and  for  the  •• 
ends,  intents,  and  purposes,  thereinafter  mentioned  and  declared  concerning 
the  same :  that  is  to  say ;  upon  trust  that  they,  the  said  Robert  Blackmore 
and  William  Braddick,  and  their  heirs,  should  set  ctnd  Id  the  said  premises^ 
and  out  of  the  rents  and  profits  thereof  should^  in  the  first  placey  pay  offmA 
discharge  the  sum  of  1211,  10s.  6d,j  which  the  said  Jcmies  Troake  did  then 
owe  to  Mary  Dyer^  his  servard;  andy  in  the  next  pkuXj  should  pay  unto 
Mary^  Hamuthy  Richard^  James^  and  Joan^  sons  and  daughters  of  his  late 
neplmoy  Richard  Blackmorey  deceased^  the  sum  of  101,  apiece^  of  Wee  Uxwfid 
money y  to  whom  he^  the  said  James  Troake^  gave  the  same,  and  to  be  paid 
unto  each  of  them  by  his  said  trustees^  ae  soon  as  the  dear  rents  and  f^cfiU 
of  the  said  premises  would  admit  of;  the  eldest  of  them  to  be  paid  fost, 
and  so  on  in  rotation,  one  after  the  other ;  and  from  and  after  the  debt  due 
to  Mary  Dyer,  and  the  five  legacies  to  the  aforesaid  five  children  of  the  said 
J.  Troake's  said  nephew,  Richard  Blackmore,  deceased,  should  be  paid  off 
and  discharged,  he,  the  said  James  Troake,  gave,  devised,  and  bequeathed 
the  said  demised  premises,  with  the  appurtenances,  unto  John  Blackmore, 
son  of  the  said  Richard  Blackmore,  deceased,  to  hold  the  last-mentioned  pre- 
mises, with  the  rights,  members,  and  appurtenances  thereunto  belongm^, 
unto  the  said  John  Blackmore,  his  heirs  and  assigns,  forever.  And  the  said 
J.  Troake  afterwards,  and  after  the  making  of  the  said  indenture,  and  during 
the  term  thereby  granted,  to  wit,  on  the  sSth  of  May,  1811,  died  so  seised 
of  the  reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances, 
as  aforesaid,  without  altering  his  said  will  as  to  the  said  devise  of  the  said  de- 
mised premises  with  the  appurtenances.  And  the  said  John  Blackmore  then 
became,  and  was,  seised  of  the  ^reversion  (c)  so  to  him  devised  as  pgjA 
aforesaid.  The  declaration  then  set  out  a  conreyance  by  John  ^ 
Blackmore  of  the  premises,  by  lease  and  release  of  the  11th  and  12tfa  of 
July,  1817,  to  the  plaintiff.  By  virtue  of  which  last-mentioned  indenture, 
and  by  force  of  the  statute  made  for  transferring  uses  into  possesion,  afie^ 
wards,  and  during  the  continuance  of  the  term  by  the  first-mentioned  inden- 
ture granted,  to  wit,  on  the  12th  of  July,  1817,  the  plaintiff  became,  and 
was,  and  firom  thence  had  been,  and  stiU  was,  seised  of  and  in  the  last-men 

(a)  Vide  7  W.  4,  &  1  Vict  c.  26,  8.  34.  (6)  S9  Car.  S,  c  8  s  & 

(c)  Or  seised  in  poiMtuion  subject  to  the  temiy  post,  88S. 
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tiont^  reversion^  {a)  of  and  in  the  demised  premises  with  the  appurtenances, 
according  to  the  force,  form,  and  effect  of  the  said  release  and  conveyance. 
Averment : — ^that  the  trusts  of  the  said  will  of  J.  Troake,  after  the  death  of 
the  said  J.  Troake,  and  long  before  the  commencement  of  this  suit,  and  be- 
fore the  rent  thereinafler  mentioned,  or  any  part  thereof,  accrued,  or  fell  due, 
became  and  were  fully  satisfied ;  and  that  the  debts  and  legacies  therein 
mentioned  became  and  were  duly  paid  off  and  discharged,  by  divers  pay- 
ments made  at  divers  times,  to  wit,  at  various  times  between  the  said  day 
of  the  death  of  the  said  J.  Troake  and  the  8th  of  May,  1821,  by  the  said 
Robert  Blackmore  and  W.  Braddick,  as  such  trustees  as  aforesaid ;  there 
having  been  no  setting  or  letting  of  the  said  demised  premises  or  any  part, 
except  as  aforessdd.  That  the  said  Thomas  Pring  continued  so  possessed  of 
the  said  demised  premises  for  a  long  space  of  time,  to  wit,  from  the  said 
25th  of  March,  1809,  until  he,  the  said  Thomas  Pring,  afterwards  and 
during  the  said  term  to  him  granted,  died,  to  wit,  on  the  1st  of  November, 
1824 ;  upon  whose  death,  to  wit,  on  the  day  and  year  last  aforesaid,  all  the 
estate  and  interest  of  the  said  Thomas  Fringe  of^  tn,  and  to  the  demised  pre- 
noses  with  the  appurtenances y  came  tOj  and  vested  m^  the  defendant  and  one 
*9411  ^'^^'^'^  Pringy  in  her  lifetime^  since  deceased^  and  whom  the  defend- 
-'  ant  had  survived;  which  said  defendant  and  the  said  Susanna  Pring j 
in  the  lifetime  of  the  said  Susanna  Pringj  were  executrixes  of  the  last  will  and 
testament  of  the  said  Thomas  Pring ,  deceased.  By  reason  whereof  the  defend- 
ant and  the  said  Susanna  Pring,  in  her  lifetime,  as  executrixes,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  became  and  were  possessed  of  the 
then  residue  of  the  said  term  oftweniy'^me  years,  of  and  in  the  said  demised 
premises,  and  from  thence  until  the  death  of  the  said  Susanna  Pring  were, 
and  continued,  so  possessed  thereof;  and  the  defendant,  as  survitmg  executrix 
as  aforesaid,  since  the  decease  of  the  said  Susanna  Pring,  was,  and  continued, 
possessed  thereof  for  the  residue  and  until  the  expiration  of  the  said  term  of 
years,  so  to  the  soul  Thomas  Pring  thereof  granted,  as  aforesaid :  and  although 
the  said  J.  Troake,  in  his  lifetime,  and  the  said  Jomi  Blaickmore  and  the 
plaintiff,  since  the  decease  of  the  said  James  Troake,  had  always,  from  the 
time  of  the  making  of  the  first-mentioned  indenture,  thitherto,  well  and  truly 
performed,  &c.,  all  things  in  the  said  first-mentioned  indenture  contained  on 
their  and  each  of  their  parts  and  behalves  to  be  performed,  &c.,  according 
to  the  tenor,  &c.,  of  the  said  first-mentioned  indenture ;  yet  the  plaintiff  said 
that,  after  the  making  of  the  said  first-mentioned  indenture,  and  during  the 
said  term  thereby  granted,  to  wit,  on  the  26th  of  March,  1830,  a  lai^  sum 
of  money,  to  wit,  the  sum  of  262/.  10^.,  of  the  rent  aforesaid,  for  a  certain 
number  of  years  of  the  said  first-mentioned  term,  to  wit,  from  the  time  when 
the  said  reversion  of  the  said  J.  Troake,  of  and  in  the  said  demised  premises, 
expectant  on  the  said  first-mentioned  term  of  years  thereof  granted  as  afore- 
said, vested  in  the  plaintiff,  and  ending  on  the  day  and  year  last  aforesaid, 
to  wit,  for  eight  years,  and  tihree-quarters,  of  the  said  first-mentioned  term, 

*9421   ^^^^^™^  ^^  ^^^  ^^^)  ^^^  ^^^^^  ^^^  ^^  ^arrear  and  unpaid  to  the 
-I   plaintiff;  contrary  to  the  tenor,  &c.,  of  the  said  first-mentioned  in- 
denture, and  of  the  said  covenant  of  the  said  Thomas  Pring  by  him  in  that 
behalf  so  made  as  aforesaid.     And  so,  &c.,  to  the  dama^,  &c. 

Special  demurrer,  assigning  for  causes — ^that  the  plaintiff  has  not,  in  or 
by  his  declaration,  shown  nor  alleged,  by  direct  or  sufficient  averment  in  that 
behalf,  how  the  liability  of  the  defendant  to  the  breach  of  covenant,  whereoi& 
the  declaration  is  founded,  arose ;  whether  as  assignee  of  the  original  lease 
by  direct  conveyance,  or  b)*  operation  of  law ;  or  whether  in  the  mere  ch^- 
(a)  Or  seised  in  pouatum  subject  to  the  term,  post,  883. 
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meter  of  executrix  of  the  lessee ;  that  the  declaration  is  bad  in  form,  for  not 
averring  in  terms,  either  that  the  defendant  took  the  estate  and  interest  of 
the  lessee  by  assignment  or  as  executrix ;  and,  as  the  declaration  stands,  it 
is  left  to  mere  inference  and  conjecture  to  determine  whether  the  defendant 
is  sought  to  be  charged  as  assignee  or  as  executrix ;  and  that,  in  order  to 
prepare  and  put  on  the  record  her  defence  to  the  action,  the  defendant  is  en- 
titled to  have  it  distinctly  stated,  and  by  way  of  direct  and  positive  all^ation, 
whether  she  is  charged  as  a3signee  or  as  executrix ;  whereas  the  plaintiff 
has  simply  averred  that  the  estate  of  the  said  Thomas  Pring  vested  in  the 
defendant,  without  saying  how,  and  then  proceeded  to  allege,  as  a  distinct 
and  substantive  &ct,  the  circumstance  that  the  said  Susanna  Prin^  and  the 
defendant  were  executrixes  of  the  last  will  and  testament  of  the  said  Thomas 
Pring,  and  then  goes  on  to  aver,  as  a  legal  deduction  from  the  premises, 
that  the  defendant  and  the  said  Susanna  Prin^,  as  executrixes,  became  pos- 
sessed ;  which  is  a  deduction  not  warranted  by  the  premises,  and  an  in- 
formal and  incorrect  mode  of  pleading ;  that  if  the  plaintiff  meant  to  chaige 
the  defendant  as  executrix,  he  ought  to  have  aUeged,  in  distinct  and  tra- 
versable terms,  that  the  defendant  has  become  an  executrix,  and  •has  r^o^o 
taken  the  estate,  and  entered  into  possession  of  the  demised  premises,  L 
in  that  character ;  that  the  declaration  is  defective  in  form  and  substance,  in 
not  showing  that  the  plaintiff  took  by  conveyance  from  a  party  having  at  the 
time  a  right  to  convey,  which  right,  the  defendant  meant  to  contend,  the 
said  John  Blackmore  had  not  in  him,  at  the  time  of  his  alleged  conveyance 
to  the  plaintiff,  by  reason  that  the  estate  was  then  vested  in  the  trustees  of 
the  said  James  Troake's  will ;  and  that  the  declaration  discloses  no  sufficient 
cause  of  action,  &c. 

Joinder  in  demurrer. 

Bompasy  Seijt.,  (with  whom  was  BerCy)  in  support  of  the  demurrer.  The 
first  objection  is,  that  it  is  not  sufficiently  shown  by  the  declaration,  how  the 
term,  in  respect  of  which  it  is  sought  to  charge  the  defendant,  vested  in  her 
and  Susanna  Pring.  The  averment  is,  that,  upon  the  death  of  Thomas 
Pring,  all  his  estate  and  interest  in  the  demised  premises  ^^  came  to,  and 
vested  in,  the  defendant  and  one  Susanna  Pring,  in  her  lifetime,  since  de- 
ceased," &c.  It  is  clear  that  if  the  allegation  bad  stopped  there,  it  would 
have  been  insufficient.  The  question  is,  whether  the  defect  is  supplied  by 
what  follows: — ^^  which  said  defendant  and  the  said  S.  P.,  in  the  lifetime 
of  the  said  S.  P.,  were  executrixes  of  the  last  will  and  testament  of  the  said 
Thomas  Pring,  deceased ;  by  reason  whereof  the  defendant  and  S.  P.,in  her 
lifetime,  as  executrixes  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  became,  and 
were,  possessed,  &c."  [Maule,  J.  Your  objection  is,  that  it  is  not  said 
that  die  demised  premises  vested  in  them  "  as  executrixes."]  Yes.  That 
is  the  only  part  of  the  allegation  on  which  issue  could  be  taken,  and  ttie  issue 
raised  by  a  traverse  of  that  allegation  would  be,  not  whether  the  term  had 
vested  in  them,  as  executrixes,  but,  simply,  whether  it  vested  in  them. 
[TiNDAL,  C.  J.  Looking  at  the  whole  of  •the  averment,  does  it  not  c^qaa 
appear  that  the  term  vested  in  them  as  executrixes  ?]  The  allegation  ^ 
is,  that  it  vested  in  them  absolutely,  and  then,  that  they  were  executrixes ; 
which  is  not  equivalent  to  a  distinct  averment  that  it  had  vested  in  them  as 
executrixes ;  for  they  might  have  become  possessed  of  the  term  in  their  own 
right,  and  still  might  be  the  executrixes  of  the  lessee.  Both  focts  mi^t  be 
true,  and  yet  the  term  might  not  be  vested  in  them  in  their  representative 
characters.  [Tindal,  C.  J.  How  could  the  term  on  Thomas  Pring's  death 
do  otherwise  than  vest  in  them  ?    No  bequest  of  it  is  stated.     Maule,  J. 
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Is  the  ayerment  at  all  necessary  ?  Although  the  executrixes  had  takeii  care 
not  to  enter  upon  the  premises,  they  would  still  have  been  liable  on  the  con« 
tract  in  the  lease.  All  that  is  requisite  is,  the  continuance  of  the  term.] 
The  only  way  in  which  the  term  is  shown  to  contmue,  is  by  the  tdrtute  cujus. 
The  question  is,  not  whether  the  fact  may  be  gathered  from  other  circum- 
stances, but  whether  it  is  so  averred  that  issue  can  be  taken  upon  it ;  for,  if 
not,  it  is  clearly  bad  on  special  demurrer.  That  such  an  averment  may  be 
traversed  appears  from  1  Wms.  Saund.  112,  n.  (2).     [Maule,  J.   The 

S[uestion  is,  whether  the  averment  might  not  be  struck  out  of  the  declaration.] 
t  is  submitted  that  this  is  a  material  alle^tion,  and  cannot  be  rejected 
The  defendant  could  not  be  sued  as  executrix,  when  the  term  is  vested  in 
her  absolutely.  [Tindal,  C.  J.  Why  not  ?  Maule,  J.  It  might  happen 
that  the  testator's  estate  was  solvent,  and  that  she  was  not.] 

The  more  important  question  is,  whether,  upon  the  death  of  James 
Troake,  the  legal  estate  in  the  reversion  immediately  vested  in  John  Black- 
more,  the  devisee  under  whom  the  plaintiff  claims,  or  in  the  trustees  named 
in  James  Troake's  will ;  for  the  averment  in  the  declaration  is,  that  John 
Blackmore,  by  virtue  of  the  devise,  then  became  seised  of  the  reversion 
*9451  ^^^  ^^  ^^'  ^^^  ^^  allegation  *that  he  conveyed  to  the  plaintiff,  that 
-I  it  is  stated  that  the  trusts  of  the  will  had  been  satisfied.  It  is  sub- 
mitted that,  under  this  devise,  the  legal  fee  vested  in  the  trustees,  not  in 
John  Blackmore.  This  will  was  recently  before  the  Queen's  Bench,  but 
under  different  circumstances  from  the  present ;  Ackland  v.  Lutley^  9  A.  & 
E.  879,  (36  E.  C.  L.  R.  312,)  1  P.  &  D.  636.  If  the  judgment  in  that 
court  is  to  be  considered  a  distinct  decision  upon  this  pomt,  it  is  contended 
that  it  cannot  be  sustained.  Under  the  will,  the  trustees  are  to  set  and  let 
the  testator's  property,,  and,  out  of  the  rents,  to  pay  debts  and  legacies. 
Wherever  trustees  are  empowered  to  make  leases,  tiiey  take  the  legal  estate. 
In  Doedem.  Tomkyns  v.  Willcm^  2  B.  &  Aid.  84,  the  devise  was,  to  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  in  trust  to  let  die  testator's 
freehold  estates  for  any  term  they  thought  proper,  at  the  best  improved 
yearly  rent,  and  to  pay  one-third  of  the  rents  to  the  testator's  wife  for  life, 
&c. :  it  was  held  that  the  trustees  took  an  estate  in  fee.  Bayley,  J.,  after 
referring  to  the  terms  of  the  will,  there  says,  ^'  It  has  been  ai^ed  that  this 
merely  creates  a  power ;  and  that  if  the  trustees  make  a  lease,  it  would  take 
effect  out  of  their  power,  and  not  out  of  their  interest.  There  are  no  words 
here  which  distinctly  create  a  power  in  the  trustees ;  and  it  seems  to  me, 
that  when  an  estate  is  devised  upon  a  trust,  and  the  trustees  are  to  demise 
for  any  term  they  think  proper,  (although  at  the  best  improved  rent,)  the 
true  construction  is,  that  they  are  to  create  a  term  out  of  their  interest; 
and,  if  so,  they  must  have  a  reversion,  {a)  afler  that  term  entirely  ceases." 
And  Abbott,  J.,  said,  "Not  being  able,  dierefore,  clearly  to  see  what  less 
estate  would  satisfy  all  the  objects  of  this  will,  I  feel  myself  bound  to  sive 
effect  to  the  testator's  first  words,  which  are  free  from  all  ambiguity,  ana  by 
•q^l  which  the  trustees  *took  a  fee."  In  Doe  dem.  Keen  v.  WManky  2  B. 
J  &  Ad.  554,  (22  E.  C.  L.  R.  139,)  the  testator  devised  to  trustees 
and  their  heirs  certain  premises,  upon  trust  to  permit  his  daughter  to  enjoy 
the  same,  and  take  the  rents  during  her  life  exclusively  of  her  husband ; 
and  from  and  after  her  decease,  upon  trust  to  the  use  of  such  child  or 
children,  and  for  such  estate  as  she,  notwithstanding  her  coverture,  should 
by  any  deed  or  will  appoint ;  and  for  want  of  such  appointment,  then  to  the 
use  of  the  heirs  of  her  body  ;  and  for  default  of  such  issue,  to  his  own  right 
(a)  Vide  6  Mann,  dc  R.  167. 
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heirs  forever.  Then,  after  devising  several  other  lands  to  the  trustees  ia 
the  like  terms,  the  testator  concluded  thus :  *^  and  I  hereby  will,  &c.,  that 
the  said  trustees,  and  each  of  them,  shall,  may,  and  do  in  every  r^pect 
give  receipts,  pay  money,  and  demise  the  aforesaid  prendseSj  or  any  part 
thereof,  as  shall  he  consistent  with  their  duty  and  trust,  or  otherwise."  It 
was  held  that  the  trustees  took  a  fee-simple  in  the  lands  devised  to  them. 
Lord  Tenterden,  C.  J.,  there  said,  2  B.  &  Ad.  563,  (22  E.  C.  L.  R.  142,) 
*^  if  leases,  made  in  pursuance  of  this  direction,  would  take  effect  out  of  tbe 
estate  of  the  trustees,  they  must  take  the  fee ;  and  it  was  therefi)re  contended 
for  the  plaintiff,  that  this  direction  ^ould  be  considered  as  a  power,  and 
leases  might  have  effect  as  an  execution  of  the  power.  The  language  of 
this  clause  is  unlike  that  of  any  will  by  which  a  leasing  power  has  been 
given ;  and  it  specifies  no  limit  or  qualification  as  to  duration,  rent,  or  other 
matter,  but  seems  evidently  intended  to  authorize  any  lease  that  would  not 
be  considered,  in  a  court  of  equity,  as  a  violation  of  the  duty  of  a  trustee. 
It  is  in  this  respect  more  large  and  general  than  the  trust  contained  in  die 
will  of  Packington  Tomkyns,  upon  which  the  case  of  Doe  dem.  Tomkyns  v. 
Willan  arose,  and  in  which  it  was  held  that  the  trustees  took  •ttie  r^qjiy 
whole  fee."  So,  here,  it  cannot  be  contended  that  the  trustees,  under  •■ 
this  will,  have  a  mere  naked  power ;  for,  having  to  set  and  let  the  premises 
and  to  pay  the  debt  and  legacies  out  of  the  rents,  any  leases  granted  by  them 
must  necessarily  have  taken  effect  out  of  their  estate.  The  two  cases  cited 
must  be  considered  as  having  overruled  Doe  dem.  White  v.  Simpsony  5  East, 
162.  White  V.  Parker,  1  New  Cases,  573,  (27  E.  C.  L.  R.  493,)  1  Scott, 
642,  is  also  an  authority  for  the  defendant.  There,  the  trustees  were  im- 
powered  to  let  and  set  the  estates,  reserving  the  best  rent  that  could  be 
reasonably  had,  and  were  directed,  out  of  the  rents,  to  pay  and  dischaige  all 
outgoings  for  taxes,  or  otherwise,  in  respect  of  the  premises,  and  to  keep  the 
premises  in  repair.  It  was  held  that  they  took  the  legal  estate.  In  Gibson 
V.  Lord  MorUfortj  1  Ves.  sen.  491,  Lord  Hardwic^  says,  "  Here  are  pur- 
poses to  be  answered,  which  by  possibility  (and  that  is  sufficient)  cannot  be 
answered  without  the  trustees  having  a  fee ;  viz.  the  payment  of  several 
annuities  and  large  pecuniaTy  legacies,  if  the  personal  estate  is  deficient" 
None  of  the  cases  cited  in  Adaand  v.  Lutley,  except  Doe  dem.  White  v. 
Simpsofiy  warrant  the  conclusion  that  the  trustees,  under  this  will,  took  less 
than  the  fee.  If  they  took  a  fee,  then  the  devise  to  John  Blackmore  could 
not  take  effect  as  an  executory  devise,  for  it  would  be  too  remote ;  Cadett  v. 
Palmer,  10  Bingh.  140,  (25  E.  C.  L.  R.  64,)  3  Moo.  &  Scott,  571.  The 
dictum  of  Bayley,  J.,  in  Doe  dem.  Player  v.  JVkhoUsj  1  B.  &  C.  336, 
(8  E.  C.  L.  R.  92,)  2  D.  &  R.  480,  that  <<  It  may  be  laid  down  as  a  general 
rule,  where  an  estate  is  devised  to  trustees  for  particular  purposes,  the  legal 
estate  is  vested  in  them  so  long  as  the  execution  of  the  trust  requires  it,  and 
no  longer ;  and,  therefore,  as  soon  as  the  trusts  are  satisfied,  it  wiU  vest  in 
the  person  beneficially  entitled  to  it ;"  has  received  ^considerable  ••♦q40 
qualification  in  the  recent  case  of  Doe  dem.  Shelley  v.  EdHn,  4  Ad.  ^ 
&  E.  582,  589,  (31  E.  C.  L.  R.  143.)  It  was  decided  upon  this  very  will, 
on  the  equity  side  of  the  Court  of  Exchequer,  that  the  trustees  should  con- 
vey the  le^l  estate ;  and  an  actual  conveyance  was  made  by  them,  either  in 
the  year  1827  or  1828.  [Maule,  J.  That  might  be  merely  to  remove  a 
doubt] 

Stephen,  Seijt.,  contrii.  The  objection  to  the  sufficiency  of  the  allegstioB 
with  regard  to  t^e  vesting  of  the  term  in  the  defendant  as  executrix,  has 
already  received  an  answer  from  the  court     It  abundantly  appears  that  it 
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Tested  in  her  in  that  character ;  but  if  not,  the  allegation  is  perfectly  imma- 
teriaL  The  objection  arises  from  confounding  an  action,  arising  from  pri- 
▼itj  of  estate,  with  one  founded,  like  the  present,  on  contract.  Here,  the 
defendant  is  proceeded  against,  because  her  testator  made  a  contract  which 
has  been  broken ;  and  although  charged  as  exer;utrix,  she  might,  if  the 
plaintiff  had  thought  proper,  have  been  charged  as  assignee  of  the  term ; 
Buckley  y.  Pirkj  1  Salk.  316.  The  defendant  has  no  right,  as  contended, 
to  traverse  the  allegation,  that  the  term  came  to  her  as  executrix,  for  that 
would  raise  an  immaterial  issue :  all  that  she  could  traverse  would  be,  the 
fact  of  her  beins  executrix*;  1  Wms.  Saund.  112,  n.  (2).  HoUiday  y. 
FldcheTj  2  Loid  Raym.  1510,  2  Strange,  781. 

With  respect  to  the  principal  question,  it  has  already  been  decided  by  the 
Court  of  Queen's  Bench  in  Ackland  v.  LuUeyj  in  a  judgment  upon  which 
they  took  time  to  consider.  It  is  submitted  that,  under  the  will,  the  fee 
vested  in  John  Blackmore,  subject  to  a  chattel  interest  in  the  trustees,  and 
that  John  Blackmore  had  a  vested  legal  estate,  which  was  capable  of  being 
assigned,  and  was  assigned  long  before  any  of  the  rent  sought  to  be 
•9491  ^^^^^'^  ^y  ^^^^  action  became  due.  With  regard  to  devises  to 
J  trustees,  the  general  rule, — ^that  laid  down  by  Bayley  and  Holroyd, 
Js.,  in  Doe  dent.  Player  v.  JfuJiokj  and  adopted  (i^ith  a  slight  qualifica- 
tion, which  has  no  bearing  on  the  present  case)  in  Doe  dem.  Shelley  v.  EdUn^ 
and  again  recognised  by  the  Court  of  Queen's  Bench,  in  Doe  dem.  Cadogan 
V.  Etoarty  7  A.  &  E.  636,  666,  (34  E.  C.  L.  R.  187,)— is,  that  trustees 
take  only  such  an  estate  as  the  purposes  of  the  trust  require.  Here,  the 
trustees  are  merely  "  to  set  and  let  the  said  premises,"  and  out  of  the  rents 
to  pay  and  discharge  a  debt  of  121/.  IO5.  6d.,  and  five  legacies  of  10/. 
each ;  and  any  estate  that  would  enable  the  trustees  to  raise  those  si^s 
would  fully  satisfy  the  terms  of  the  devise.  Doe  dem.  White  v.  Simpson  is 
directly  in  point  for  the  plaintiff;  and  so  for  from  being  overruled  by  Doe 
dem.  Tomkyns  v.  Willarty  it  was  distinctly  recognised  in  Doe  dem.  Player  v. 
Jficholls.  The  rule  is,  that  where  there  is  a  devise  in  a  will,  upon  trust  to 
pay  certain  sums  out  of  the  rents  and  profits,  the  trustees  take  only  a  chattel 
mteresL  CordaPs  case,  Cro.  Eliz.  316.  The  same  doctrine  was  recog- 
nised in  Carter  v.  Bamardistonj  1  P.  Wms.  505,  509 ;  Samardiston  v. 
Carter,  3  Bro.  Pari.  Cases,  2d  ed.  64, 

If  the  argument  on  the  other  side  be  correct,  there  would  have  been  no 
necessity  to  enact  the  thirtieth  section  of  the  7  W.  4,  &  1  Vict.  c.  26.  (a) 

There  are  numerous  authorities  which  establish  that  the  mere  circum- 
stance that  the  devise  is  to  the  trustees  and  their  heirs,  does  not  vary  the 

(a)  **That  where  any  real  estate  (other  than,  or  not  being,  a  presentation  to  a  church) 
shall  be  devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  of 
by  will,  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or  determinable,  or 
ao  estate  of  freehold,  shall  thereby  be  given  to  him,  expressly  or  by  implication.*' 

As  to  this  enactment,  see  Hayes's  Introduction  to  Conveyancing  and  the  New  Statutes, 
vol.  i.  384,  6th  ed.  In  the  same  volume,  p.  363,  it  is  said,  "  A  train  of  inadvertent  mo- 
dern decisions  had  involved  some  questions  of  construction  in  a  state  of  embarrassment, 
which  seemed  to  require  that  the  judicature  should  either  revise  its  doctrine,  or  stand 
corrected  by  the  legislature.  Such  was  the  question  as  to  the  quantity  and  quality  of 
the  estate  taken  by  trustees  or  executors,  under  an  indefinite  gift"  But  although  the 
legislature  has  now  rejected  a  rule  of  construction  under  which  the  intention  of  the 
tesutor  was  perhaps  seldom,  if  ever,  allowed  to  prevail,  it  is  to  be  observed  that  the 
enactment  is  not  derlnrafory,  but  prottpedive,  (»ect.  34.)  In  wills,  therefore,  made  before 
the  1st  of  January,  1838,  as  in  the  principal  case,  the  rule  of  construction  established  in 
Ik$  dim.  WhUt  v.  Sin^ton  is  not  interfered  with.    And  see  infra,  954  (e). 

VOL.  XL.  118  4  K 
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general  principle ;  ^GoodtUk  dem.  Hayward  v.  WhUby^  1  Burr.  228 ;  r^c^ 
Doe  dem.  Weedon  v.  Lea,  3  T.  R.  41 ;  Water  v.  Hutchinson,  1  B.  L^^ 
&  C.  721,  (8  E.  C.  L.  R.  199,)  3  D.  &  R.  58;  Mtsh  v.  Coates,  3  B.  ft 
Ad.  839,  (23  £.  C.  L.  R.  192.)  The  cases  m  which,  although  the  devise 
was  to  them  and  their  heirs,  trustees  have  been  held  to  take  an  estate  for 
life  only,  are  equally  applicable  in  &vour  of  the  plaintiff.  Shapland  v. 
Smith,  1  Bro.  C.  C.  75;  Sylvester  dem.  Law  y.  WUsm,  2  T.  R.  444.  Doe 
dem.  Tomkyns  v.  WUlan,  and  Doe  dem.  Keen  v.  Walbank  are  both  distin- 
guishable iVom  the  present  case.  In  the  former  of  those  cases  the  power  of 
the  trustees  was,  ^'  to  let  for  any  term  they  shall  think  proper,  at  the  best 
yearly  improved  rent  that  can  be  got  for  the  same ;"  in  &e  latter,  the  terms 
of  the  clause  creating  the  authority  to  lease  were,  as  was  observed  by  Lord 
Tenterden,  still  "  more  large  and  general." 

Bompas,  Serjt.,  in  reply.  Great  stress  has  been  laid  on  Doe  dem.  ^r^pson 
v.  Whke.  But  in  that  case  the  trustees  could  only  have  taken  the  fee  by 
implication;  whereas  here  the  words  of  the  will,  on  the  face  of  them, 
clearly  give  the  trustees  a  fee. 

The  case  of  a  devise  upon  trust  to  receive  rents  is  very  different  jom 
the  present.  Carter  v.  ^Bamardiston  was  the  subject  of  considerable  r^ogi 
controversy ;  and  it  ended  in  a  compromise.  In  CordaPs  case  it  ^ 
was  held,  that  the  trustees  took  a  chattel  interest  only.  But  the  defendant 
relies  upon  the  distinction  which  is  observable  between  the  two  classes  of 
cases.  Where  the  power  is  to  raise  money  by  letting  the  devisor's  lands, 
the  devisees  take  the  fee  unless  a  different  estate  is  pomted  out  by  the  will. 

Our.  adv.  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

lliis  was  an  action  of  covenant  brought  against  Mary  Prine,  as  surviving 
executrix  of  Thomas  Pring,  deceased,  upon  a  lease  made  by  one  Jame^ 
Troake,  to  the  said  Thomas  Pring,  bearing  date  the  15th  of  April,  1806,  to 
hold  from  the  25th  of  March  then  next  ensuing,  for  the  term  of  twenty-one 
years,  at  the  rent  of  30/.  per  annum ;  and  the  action  was  brought  for  eight 
years  and  three-quarters  of  the  said  rent,  then  in  arrear.  The  declaration 
stated,  that  the  lessor,  by  his  will,  devised  to  one  Robert  Blackmore  and 
one  William  Braddick  the  elder,  upon  the  trusts  therein  mentioned,  viz., 
upon  trust  that  they  and  their  heirs  should  set  and  let  the  said  premises,  and 
out  of  the  rents,  in  the  first  place,  should  pay  off  and  discharge  the  sum  of 
121/.  10s.  6(2.,  which  he  then  owed  to  one  of  his  servants;  and,  in  the 
next  place  should  pay  to  his  five  great-nephews  and  nieces  the  sum  of  10/. 
apiece,  as  soon  as  the  clear  rents  and  profits  of  the  said  premises  would  ad- 
mit of;  and  from  and  after  the  said  debts  due  to  his  servant  and  the  five 
legacies  should  be  paid  off  and  discharged,  then  he  gave  and  devised  the 
demised  premises  unto  John  Blackmore  in  fee.  The  declaration  then  alleged 
the  death  of  the  devisor,  so  seised ;  **  and  that  thereupon  the  said  John 
Blackmore  then  became,  and  was,  seised  of  the  reversion  •so  to  him  r^qto 
devised  as  aforesaid."  It  then  alleged  a  conveyance  from  John  ^ 
Blackmore  to  the  plaintiff,  in  fee.  It  then  averred  that  the  trusts  of  the  will 
before  the  commencement  of  the  suit,  and  before  the  rent  became  due,  were 
fully  satisfied,  and  that  the  debts  and  legacies  mentioned  in  the  will  were 
duly  paid  bj^  the  said  trustees,  there  having  been  no  other  setting  or  letting 
of  the  premises  than  to  the  said  John  Pring.  And  the  declaration  further 
alleged,  that  upon  the  death  of  the  lessee,  all  the  estate  and  interest  of  the 
said  lessee  became  vested  in  the  defendant  and  one  Susanna  Pring,  since 
deceased,  whom  the  defendant  has  survived,  as  executrixes  of  me  «aid 
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Thomas  Pring ;  by  reason  whereof  the  two  executrixes  became  possessed 
of  the  residue  of  the  said  term  of  twenty-one  years,  and  the  defendant,  as 
surviving  executrix  as  aforesaid,  since  the  death  of  the  said  Susanna,  became, 
and  was,  possessed  thereof  until  the  expiration  of  the  said  term  of  years. 

Upon  a  demurrer  to  this  declaration,  one  objection  raised  was,  as  to  the 
allegation,  that  the  estate  vested  in  the  defendant  and  Susanna  Pri^  as 
executrixes,  viz.,  whether,  in  point  of  form,  such  allegation  was  sufficiently 
precise  to  enable  the  defendant  to  take  an  issue  thereon.     But  we  see  no.  real 

Sound  of  objection  to  this  averment,  which  is,  in  effect,  a  conclusion  of  law, 
e  term  vesting,  by  laWy  in  the  personal  representative,  and  the  lessor  having 
the  right  to  sue  the  personal  representative  upon  the  covenant  of  the  testator. 

But  the  principal  objection  that  has  been  raised  and  ar^ed  before  us,  has 
been  as  to  the  tide  of  the  plaintiff;  as  to  which  the  question  is,  whether  the 
trustees  named  in  the  will  took  an  estate  in  fee,  or  merely  a  chattel  interest ; 
for  if  they  took  an  estate  in  fee,  then  the  allegation  in  the  declaration,  that 
upon  the  death  of  the  lessor j  the  devisee,  John  Blackmore,  became  and  was 
•9531  ^^^'^  ®^  ^^  reversion  so  to  him  devised,  is  not  true  in  point  of  *law ; 
-I  whereas,  if  they  took  no  more  than  a  chattel  interest,  the  allegation 
is  correct ;  for  in  that  case,  he  would  take  the  fee,  at  the  death  of  the  tes- 
tator, James  Troake,  subject  to  their  chattel  interest.  {d\  And  we  are  of 
opinion  that,  in  order  to  carry  into  effect  the  trusts  of  this  will,  it  was  not 
necessary  that  the  trustees  should  take  more  than  a  chattel  interest.  The  estate 
is  devised  to  them,  not  upon  a  general  trust  to  pajr  all  the  debts  of  the  testator, 
but  upon  trust  to  pay  a  specific  debt  and  specific  legacies,  amounting  alto- 
gether to  no  more  than  the  sum  of  171/.  10^.  6d  When,  therefore,  it  is 
admitted,  as  it  is  alleged  in  the  declaration,  that  the  estate  is  let  for  the  sum  of 
30/.  per  annum,  there  can  be  no  reason  for  supposing,  at  the  time  of  the  death 
of  the  lessor,  when  his  will  took  effect,  that  there  would  be  any  necessity  that 
the  fee,  or  any  larger  interest  than  a  chattel  interest,  should  be  vested  m  the 
trustees.  (6) 

The  case  appears  to  us  to  fell  within  the  doctrine  laid  down  in  Doe  dem. 
White  V.  Simpson^  5  East,  162,  which  is  always  considered  a  leading  case 
upon  the  subject.  There,  a  power  of  granting  building  and  other  leases 
♦Qfvll  *^*'  given  to  the  trustees :  it  was  held  nevertheless  that  they  did 
-I  not  take  the  fee,  or  any  larger  interest  than  was  necessary  for  the 
execution  of  the  trusts  reposed  in  them.  Liord  Ellenborough,  (p.  171,) 
after  observing  that  the  authorities  referred  to,  viz.,  Co.  Litt.  42  a,  and  Sir 
W.  CofdeVs  case,  8  Co.  Rep.  96  a,  establish  the  proposition  that  if  an 
estate  be  devised  to  executors  generally,  for  payment  of  debts,  they  will  take 
only  a  chattel  interest,  (c)  proceeds  thus :  "  from  whence  it  appears  to  be  a 

(a)yideaQtd,820(a). 

(6)  The  will  was  made  on  the  Uth,  and  the  testator  died  on  the  20th  of  May,  1811 , 
the  fsrou  amonnt  of  the  rent  for  eighteen  years,  receivable  after  the  death  of  the  testator, 
would  be  640^;  what  the  ntt  rent— the  rent  applicable  to  the  payment  of  the  1712.  lOf.  6(/. — 
was,  did  not  appear.  But  the  testator  might  have  lived  to  the  last  year  of  the  term ;  and 
it  must  be  mere  matter  of  conjecture,  at  what  period,  within  or  after  the  term,  the  testator, 
on  the  11th  of  May,  the  day  on  which  he  made  his  will,  expected  to  die.  It  is  possible, 
however,  to  suppose  that  the  intention  of  the  testator  was,  that  the  trustees  should,  or 
should  not,  take  the  fee,  according  as  the  state  of  things  existing  at  the  time  of  his  death 
might  require. 

It  is  also  observable  that  as  the  day  of  the  testator's  death  is  laid  under  afa/u«r,  (even 
supposing  that  the  omission  of  the  tdXxcti  would  have  had  the  eflfect  of  making  the  pre- 
cise day  material  and  traversable,)  the  court  appears  to  have  had  no  judicial  informa- 
tion as  to  the  period  of  his  death,  except  that  it  took  place  before  the  rent  sued  for, 
namely,  umt  rent,  not  exceeding  362^  10*.,  became  due,  t.  r.  before  the  25th  of  March,  1820 

(c)  The  ground  of  the  proposition,  both  in  Co.  Litt.  42  a,  and  Bvr  PK  CordePt  case,  is 
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fidr  inference  that  where  the  purposes  of  a  trust  can  be  answered  by  a  ksi 
estate  than  a  fee  simple,  a  greater  estate  than  is  sufficient  to  answer  such 
purpose  shall  not  pass  to  them,  but  that  the  uses  in  remainder  limited  on 
such  lesser  estate  so  giTen  to  them,  shall  be  executed  by  the  statute."  In 
the  cases  relied  upon  on  the  part  of  the  defendant,  where  the  trustees  hare 
been  held  to  take  in  fee,  the  powers  given  to  the  trustee  showed  the  inten- 
tion of  the  testator  that  they  should  take  the  fee.  Thus,  in  Doe  dem.  Ihmr 
kims  v.  WiUan^  2  B.  &  Alcf.  84,  the  estates  were  given  to  the  trustees  and 
their  heirs  upon  trust,  to  demise  for  any  term  they  midit  think  proper.  A 
similar  observation  applies  to  the  cases  of  Doe  dan.  Keen  v.  Waibanky  2  B. 

6  Ad.  554,  (22  £.  C.  L.  R.  139,)  and  Doe  dm.  Shelley  v.  Edlin,  4  Ad.  k 
K  582,  (31  £.  C.  L.  R.  143,)  and  the  other  cases  cited.  In  the  present 
case  no  one  could  suppose,  *at  the  death  of  the  testator,  (a)  that  the  rM55 
trustees  could  require  more  than  a  chattel  interest,  and  that  of  a  very  '- 
limited  extent,  to  make  the  specific  ascertained  payments  which  they  were 
directed  to  make  out  of  the  rents  of  the  estate ;  ana,  therefore,  consistendy 
with  the  decisions  in  the  cases  above  referred  to,  we  hold  that  no  more  than 
a  chattel  interest  was  intended  to  be  given  to  them  by  the  will. 

We  therefore  hold  that  the  reversion  of  the  estate  vested  in  the  plaintiff, 
as  devisee,  on  the  death  of  the  testator,  and  that  he  was  entitled  to  the 
arrears  of  rent  stated  in  the  declaration,  the  same  being  allowed  to  have 
accrued  subsequently  to  the  time  when  the  trusts  of  the  will  had  been  satis- 
fied :  and,  consequently,  we  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff.  (&) 

Bompasy  Serjt.,  asked  leave  to  withdraw  ue  demurrer  and  to  plead, 
stating  that  he  was  instructed  that  the  rent,  for  the  recovery  of  which  the 
action  was  brought,  had  been  paid  by  the  defendant  to  the  trustees,  under 
the  belief  that  they  took  the  legal  estate  in  fee.  The  court  suspended  the 
judgment  until  the  second  day  of  Trinity  term,  to  allow  the  defendant  time 
to  prepare  an  affidavit  of  the  facts.  On  that  day  BompaSj  Serjt.,  produced  an 
affidavit  disclosing  certain  proceedings  at  law  and  in  equity,  as  the  grounds 
on  which  the  defendant  and  her  advisers  conceived  that  they  had  reason  to 
think  that  the  trustees  took  the  legal  estate.  The  *court  having  r«ogg 
granted  a  rule  nisi,  Stephen^  Serjt.,  on  the  last  day  of  Trinity  term  *- 
showed  cause,  and  produced  an  affidavit  on  the  part  of  the  plaintifls,  deny- 
ing that  the  rent  had  been  paid ;  as  to  which  fact  the  defendant's  affidavit 
was  silent.  The  court  discharged  the  rule ;  Tindal,  C,  J.,  adding,  that  if 
the  defendant  had  satisfied  the  court  that  the  rent  had  been  paid  to  the 
trustees,  she  might,  possibly,  have  been  allowed  to  plead  to  the  action. 

that  if  a  general  devise  in  trust  were  constraed  literally,  it  would  operate  only  as  a  deviaa 
for  the  Hvet  of  the  devisees,  who  might  die  before  the  debts  were  paid.  Vide  ante,  17(a). 
These  authorities,  upon  which  the  whole  modem  doctrine  is  founded,  appear  to  have  no 
application  where,  as  here,  there  is  an  express  limitation  to  the  hein  of  the  devisee,  and 
the  question  is,  whether  the  fee  or  a  chattel  interest  passes.  However  nearly  the  facts 
of  one  case  may  resemble  those  of  another,  the  inference  derivable  from  the  decision  in 
the  first  case  cannot  fairly  be  made  available  in  deciding  the  second,  where  the  decision 
in  the  first  case  proceeds  entirely  upon  that  wliich  is  not  to  be  found  in  the  second. 

(a)  Vide  supra,  968  (b). 

(b)  And  see  Hawker  v.  Hawker,  3  B.  dc  Aid.  637 ;  Glover  v.  Moncktomj  3  Bingh.  13, 
(11  E.  C.  L.  R.  9  ;)  Warter  v.  Hutchitifon,  2  Bro.  dc  B.  349,  (6  E.  C.  L.  R.  147,)  a  C.  upon 
a  second  case  out  of  Chancery,  1  B.  db  C.  7S1,  (8  E.  C.  L.  R  199.)  3  Dowl.  &  R.  58; 
MorrafU  v.  Gough,  7  B.  dc  C.  206,  (14  E.  C.  L.  R.  28,}  1  Mann.  &  R.  41 ;  Heanhim  v 
WUliamtOTi,  1  Keene,  33 ;  Barker  v.  Greenwood,  4  M.  dc  W.  421 ;  Doe  d.  Cadogam  v.  Ewart, 

7  A.  db  E.  636,  (34  E.  C.  L.  R.  187,)  3  Nev.  6l  P.  197;  Knocker  v.  J9iM^«ry,  6  New 
Cases,  306,  (37  £.  C.  L.  R.  394,)  8  Scott.  414. 

END   OF  EASTEB  TERM. 
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fflGGINS  V.  STANLEY. 

Time  at  which  the  masters  are  to  draw  up  rules  for  judgment  as  in  case  of  a  nonsuit 

The  case  of  Hig^ins  v.  Stanley^  anti,  336,  with  a  note  of  which  the 
reporters  were  supphed  by  Mr.  Serjt.  Glover^  was  expressly  overruled  by 
the  Court  of  Elxchequer  in  Trinity  term,  1842,  in  a  case  of  neales  y.  Kidd, 
It  has  been  stated,  that  in  Higgins  v.  Stcmieyy  the  rule  for  iudgment  as  in 
case  of  a  nonsuit  was  discharged,  under  an  impression,  which  prevailed  on 
the  bench  and  at  the  bar,  that  issue  had  been  joined  at  a  later  period  than, 
upon  an  accurate  inspection  of  the  affidavits,  appeared  to  have  been  the 
case. 

The  following  note  was  handed  by  Alderson,  B.,  to  the  masters  of  the 
Court  of  Exchequer. 
"  In  town  causes. 
Issue  joined  in,  or  in  the  vacation  before,  any  term,  motion  for  judg- 
ment as  in  case  of  a  nonsuit  may  be  made  m  the  second  term  next 
after,  viz.,  the  third  term  inclusive:    thus,  issue  joined  in,  or  in 
vacation  before,  Hilaxy  term,  motion  may  be  made  m  Trinity  term. 
•9571       *'^^^  "^^^  ^^^  pronounced  by  the  Court  of  Exchequer,  after  a 
J   conference  with  the  Court  of  Common  Pleas  respecting  the  case  of 
Higgins  v.  Stanley;  and  overruling  that  decision. 
In  country  causes. 

lasue  joined  in,  or  in  the  vacation  before,  an  issuable  term,  motion 
after  lapse  of  two  assizes :  issue  joined  in,  or  in  the  vacation  before, 
a  non  issuable  term,  motion  after  lapse  of  one  assize." 
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ABATEMENT. 
See  Bavkihs  Compaitt,  8. 


Plul. 


ACCEPTOR. 
See  Bills  aitd  Notxs,  II.    Parthbrshif,  2. 

ACCOMMODATION  BILL. 
See  Bills  avd  Notbb,  I.  1.    WiTirxtf,  1. 
Contract  arising  between  parties  to. 

Page  91 1(a) 
ACCORD. 
See  CoTxiTAirT,  1,  2. 

ACCOUNT,  ACTION  OF. 
See  Capias  ad  RBSPONoxirDCM. 
Queare  as  to  jurisdiction  of  common  law 
courts  over  auditors  appointed  in.  873  (6) 

ACCOUNT  STATED. 

Su  AoBEBMSITTi  I. 

Evidence  of 

1.  Where  A^  one  of  two  defendants,  was 
shown  an  account  by  the  clerk  of  the 
plaintiffs  at  their  counting-house,  and  he 
objected  to  one  of  the  items,  but  made  no 
remark  with  respect  to  the  rest : 

Heldf  that  this  was  evidence  of  an  ac- 
count stated  by  A.  of  the  items  of  the  ac- 
count to  which  no  objection  was  made. 
Chitman  v.  Count.  807 

2.  To  connect  6.  with  A.,  as  a  copromisor, 
it  was  shown  that  they  were  the  trustees 
of  an  insolvent  estate,  in  respect  of  which 
the  debt  arose;  that  A.  and  B.  were  at  the 
counting-house  of  the  plaintiffs  on  seve- 
ral occasions  together ;  that  at  a  meeting 
of  the  creditors  of  the  insolvent  estate,  the 
amount  of  the  plaintiff's  debt  was  stated 
by  one  of  the  defendants  in  the  presence 
of  the  other ;  and  that  B.  had  admitted  in 
a  letter  that  there  was  a  debt  due  to  the 
plaintiffs : 

Heldt  that  the  jury  were  justified  in 
coming  to  the  conclusion,  that  A.,  in  stat- 
ing the  account  with  the  plaintiffs,  had 
authority  to  bind  B.    Chisman  v.  Count, 

807 

ACCOUNTING. 
See  BoiTD,  4. 


ACKNOWLEDGMENT  BY  MARRIED 
WOMAN  OF  DEED  OF  CONVEY- 
ANCE. 

An  affidavit,  verifying  the  due  taking,,  in 
Russia,  of  the  acknowledgment  of  a  deed 
by  a  married  woman,  made  before  the 
British  consul,  was  held  sufficient;  it 
having  being  stated,  in  a  notarial  certifi- 
cate, made  in  a  former  case,  that  the  laws 
of  Russia  do  not  grant  authority  to  any 
magistrate  to  administer  oaths  to  any  pei^ 
son  whatsoever.    Davy  to  MaUwood,  424 

ACQUIESCENCE. 
See  AoEiTT,  I.  2. 

ACT  OF  BANKRUPTCY. 
Set  BAHKaupT. 

ACT  OF  PARLIAMENT. 
See  CoMPAHT,  3, 4, 5, 6, 9, 10, 11.    Statutx. 

ACTION  ON  THE  CASE. 

See  Capias  ad  RsspoirDxifDOM,  4.    Dxcbit. 

Falsi  RspaBSBirTATioir. 

ACTON  BURNELL. 

Statute  of.  466  (d) 

ADDITIONS. 

See  Apfidavit. 

Object  of  statute  of.  919  (c) 

Cancellation.  666  (a) 

ADMINISTRATOR. 
See  CovxiTAirT,  8.    Exxcutors  aitd  Aomi* 

VISTRATOaS. 

ADMISSION. 
See  AccouHT  Statxd,  2.    Evinxircx,  8« 

ADPROMISSIO. 
Distinction  between,  and  ezprofmnio.  648(a) 

ADVERTISEMENT. 
See  CoMPAXT,  5. 

ADVOWSON. 
See  Cbpxch. 
AFFIDAVIT. 

Sec  AOKXOWLXDGMBNT.    NxW  TxiAL.   PXAO- 

Ticx,  I.  ii.,  m.  i. 
Held,  by  all  the  judges,  that  affidavits  i 
943 


944 
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in  an  action  by  the  plaintiff  or  the  defend- 
ant, are  exempted  from  the  operation  of 
the  rule  of  H.  2  W.  4,  which  requires 
that  "the  addition  of  every  person  making 
an  affidavit  shall  be  inserted  therein.*' 
Skirtr  V.  Walker.  917 

AGENT. 
&e  Agcouitt  Statxd,  S.    Evidbitci.    Hus- 
band AFD  WiFB. 
I.  Bailiff,  authoriiy  tf. 

1.  The  bailiff  of  a  lai^  fanning  establish- 
ment, through  whose  hands  all  payments 
and  receipts  take  place,  has  no  implied 
authority  to  pledge  the  credft  of  his  em- 
ployer by  drawing  and  endorsing  bills  of 
exchange  in  the  name  of  the  latter.  Po- 
vid$on  V.  Stanley,  721 

2.  Nor,  in  the  absence  of  all  direct  evidence 
of  authority,  does  the  nature  of  the  em- 
ployment of  such  a  bailiff  furnish  any 
ground  for  inferring  the  existence  of  such 
an  authority  upon  slight,  or  upon  any 
other  than  clear  and  distinct,  evidence  of 
assent  or  acquiescence.  Ibid, 

%  To  fix  the  principal,  the  evidence  should 
distinctly  show  that  he  knew,  or  had  the 
means  of  knowing,  the  acts  done  in  his 
name.  JbitL 

n.  Election  Jgeni. 

1.  Authority  of.  429  (d) 

2.  Liability  of.  Ibid, 
8.  An  election  agent  is  not  liable  to  be  sued 

for  the  services  of  persons  employed  by 
him  in  canvassing  voters,  without  proof 
of  an  undertaking  on  the  part  of  such 
agent,  to  make  himself  personally  liable 
for  those  services.   Longbottom  v.  Rodgtn, 

427 

4.  But  slight  evidence  is  sufficient  to  show 

that  the  credit  was  given  to  the  agent 

Ibid. 

AGREEMENT. 

Su  AiacMPSfT,  1, 2, 3, 4.    CoNDinoir,  3, 6, 6. 
Plbadino,  L  i.  ii. 

L  CtmndercUion. 

A.,  by  letter,  acknowledges  to  have  received 
from  B.  3212.  6f.  By  a  contemporaneous 
aceonnt  taken  between  these  parties,  it 
appears  that  146/.  8f.  6i/.,  part  of  the  321/. 
6f.,  was  a  sum  due  from  C.  to  B.,  which 
A.  allowed  to  be  transferred  to  the  debit 
of  his  account  with  B.  A.  is  sued  by  B., 
tnlcr  alia,  for  money  lent  and  upon  an  ac- 
count stated : 

Held,  that  A.  was  not  liable  for  the  146L 
8f.  6(/.  the  arrangement  amounting  to  a 
promise,  without  consideration,  to  pay 
the  debt  of  another.  French  r.  French.  644 

IL  Construction  of, 

A.  writes  to  B.,  "I  hereby  agree,  aeearding 
to  our  convertation  of  laet  evening,  to  pay  you 
fiAy  guineas  for  the  occupation  of  your 
first  floor  furnished,  from  March  4  to 
September  4.  I  also  agree  either  to  oc- 
cupy the  said  rooms  from  September  4 
to  l>0cember  4^  Aimished,  on  the  same 


terms,  that  is  to  say,  twenty-fire  guineas 
for  the  three  months;  or  take  them  un- 
fumished  at  the  rate  of  eighty  gnineas  per 
annum;"  Held,  that  B.  may  declare  as 
upon  an  agreemen^to  pajJBuin  for  the 
oecupatio^^f  the  ^hAkfloar^bniished, 
fron^M^yj^fc^^AlPtwI^wShe  sum 
of  S!l  TOl.,  i^Telli^-^q^Sfapy  the 
rooms  from  September  4  to  December  4, 
furnished,  on  the  same  terms,  that  is  to 
aay,  26/.  6f.  for  three  months,  or  take  the 
same  rooms  unfurnished  for  the  eaid  three 
months  at  the  rate  of  84/.  per  annom ;  and 
that  the  words  *'at  the  rate  of  eighty  gui- 
neas per  annum"  do  not  imply  a  contract 
for  a  year.    Mherstone  y.  Bostodc         611 

m.  Stamp. 

To  prove  the  above  contract,  nnder  a  plea 
of  non  assumpsit  in  an  action  by  B.  against 
A.  for  refusing  to  occapy  the  rooms  for 
nished  till  December  4, or  to  take  then  un- 
furnished aAer  the  three  months  at  the 
rate  of  84/.  per  annum,  A.'s  letter  was  put 
in,  stamped  with  a  30«.  stamp.  To  show 
that  the  real  contract  between  the  parties 
was  for  a  yearly  tenancy  of  the  anfar- 
nished  rooms,  A.  produced  a  conteapo- 
raneous  letter  written  to  him  by  B.,  un- 
stamped, in  which  B. stated  that  he  agreed 
to  let  the  rooms  by  the  year.  H«U,  that 
this  letter  was  properly  rejected,  on  the 
ground,  that  if  it  created  a  new  or  sub- 
stituted contract,  it  required  a  ^Os.  stamp* 
and  that,  if  it  formed  part  of  the  original 
agreement,  a  86«.  sump  was  required 
for  some  one  of  the  letters,  under  the 
general  stamp  act,  65  G.  3^  c  184^  ached. 
Part  I.  «  Jgreement."  JkeL 

AIDER. 
Of  defects,  by  rerdicL  333  (a) 

ALIENATION  BY  LESSEE. 
Lieenu  to  aHen. 

Effect  of  death  of  lessor  after  license,  and 
before  alienation.  743  (a) 

ALLEGATION. 
See  Assumpsit,  3.    Bills  akd  Notxs,  E.  L 

ALTERATION. 
&t  Bills  Airn  Neras,  L 

AMENDMENT. 
See  GuAaAir-ras,    2,  3.      PaAcriciy   IL  i 

Slavdbb. 
L  Jt  trial 
Benefit  derived  from  practice  of  pennil- 


ting. 
ILJfter 

Entry  of. 


brought. 
APPEARANCE. 


248(6) 
913  (6) 

316(a) 


APPRENTICE. 
&c  AsatsiTKiirT,  1, 2.    ^tamv,  L  3,  SL 

APPROPRIATION  OF  BENEFICE& 

Doctrine  of.  33 

ARBITRAMENT. 

See  BoiTD,  4. 
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I.  Terms  of  order  of  reference.  66  \ 

5.  Bnbmission  to,  when  must  be  made  rule  j 
ofcoarL  860(a) 

8.  In  a  submission  to  arbitration  by  an 
order  of  nisi  prius,  in  an  action  between 
A.  and  B.,  it  is  stipulated  that  a  certain 
sum  of  money  shall  pe  pftTced  by  B.  in 
the  hands  of  C,  the  arbitrator,  to  abide 
the  eveiit  of  the  award.  B.,  after  placing 
the  sum  in  the  hands  of  C,  becomes 
bankrupt  The  submission  is  not  re- 
voked :  nor  are  the  assignees  of  B.  en- 
titled to  demand  back  the  money.  Toy- 
Ur  V.  Marhng.  66 

4.  Under  such  circumstances  C.  has  not  a 
mere  authority,  but  an  authority  coupled 
with  an  interest.  Ilfid, 

6.  Upon  the  reference  of  a  cause,  and  other 
matters  in  difference,  though  the  arbitra- 
tor finds  no  damagec»,  and  orders  no  da- 
mages to  be  entered,  the  costs  may  be 
taxed  upon  the  award.  Ihid. 

9.  Where  matters  in  difference  are  referred 
to  the  award  of  three  arbitrators,  or  any 
two  of  them,  the  parties  to  the  submis- 
sion have  a  right  to  the  joint  judgment 
of  at  least  two  of  the  arbitrators  upon 
the  points  submitted  to  their  decision. 
LUtle  V.  Newton.  361 

7.  Therefore  two  of  such  arbitrators  can- 
not delegate  their  authority  to  the  third. 

Ibid. 
H,  Where,  therefore,  a  submission  had 
been  made  to  A.,  a  barrister,  and  B.  and 
C,  two  merchants,  or  any  two  of  them, 
and  aAer  evidence  had  been  given  on 
each  side,  A.  and  6.  agreed  to  make  their 
award  -a  favour  of  the  plaintiffs  for  a 
certaii  sum,  subject  to  the  decision  of  A. 
upon  a  point  of  law,  to  which  award  C. 
did  not  altogether  agree,  but  he  agreed 
to  the  point  of  law  being  left  to  A.;  and 
the  latter,  without  any  further  communi- 
cation with  either  B.  or  C,  decided  the 
point  of  law  for  the  plaintiffs,  and  drew 
up  the  award  in  their  favour  for  the  sum 
which  had  been  mentioned,  and  aOer 
signing  it  at  Birmingham  sent  it  to  Lon- 
don to  be  executed,  by  whichever  of  the 
other  arbitrators  agreed  with  him,  where 
it  was  executed  on  the  following  day  by 
B.:  the  court  set  the  award  aside.  LU- 
tle v.  Newton.  851 

9.  If  A.  and  B.,  having  finally  agreed  on 
the  terms  of  the  award  when  they  last 
met,  had  affixed  their  signatures  thereto 
at  different  places  and  times,  q%utre, 
whether  the  award  could  have  been  ob- 
jected to  on  that  ground.  lind. 

10.  Mistake  or  misconduct  of  arbitrators 
not  pleadable  to  an  action  on  award. 

862  (a) 

I I.  Where  a  gross  mistake  is  made  by 
arbitrators,  though  not  apparent  on  the  ' 
face  of  the  award,  the  court  will  some- , 
times  set  aside  the  award,  as  for  mtfcon* 
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duet  of  the  arbitrators.    In  n  HaU  and 
Hindi.  847 

18.  As  where  A.  claiming  two  sums  to  be 
due  to  him  from  B.,  the  contention  before 
the  arbitrators  is  merely  whether  A.  is 
entitled  to  both  or  to  one  only  of  those 
sums,  and  the  arbitrators,  meaning  to 
give  A.  both  sums,  instead  of  adding 
them  together,  deduct  the  smaller  from 
the  larger,  and  instead  of  directing  the 
payment  to  be  made  by  B.  to  A.,  award 
that  the  payment  shall  be  made  by  A. 
toB.  Ibid, 

13.  Award  may  be  set  aside  for  miscon- 
duct of  arbitrators,  under  staL  9  db  10 
W.  8,  c.  16,  s.  8.  863  (a) 

14.  An  objection  to  an  award  on  the  ground 
of  irregular  and  improper  conduct  on  the 
part  of  the  arbitrators,  was  held  to  be 
waived  where  such  conduct  had  been 
known  to  the  injured  party  three  weeks 
before  the  award  was  made,  without  any 
objection  been  taken.  BignaU  v.  Gale.  880 

16.  Where  a  cause  had  been  referred  at 
nisi  prius,  and  no  step  had  been  taken 
from  May,  1837,  to  January,  1841,  and 
the  arbitrator  had  inadvertently  omitted 
to  enlarge  the  time  for  making  his 
award,  the  court  refused  to  interfere. 
Lambert  v.  HtUddnton.  868 

16.  Semble,  by  Tindal,  C.  J.,  that  where  an 
arbitrator  has  power  to  enlarge  the  time, 
and  omits  to  exercise  his  power,  the 
courts  have  no  authority  to  enlarge  the 
time  under  the  3  dc  4  W.  4,  c.  42,  s.  89. 

Ibid. 

17.  Held,  that  the  court  has  no  jurisdiction 
over  fees  of  arbitrators,  paid  under  pro- 
test upon  taking  up  the  award,  but  not 
specified  in  the  award  itself;  or  over  a 
sum  paid,  under  a  similar  protest,  to  an 
attorney  for  preparing  the  award ;  even 
in  a  ease  where  the  reference  is,  in  a 
pending  cause,  snder  a  judge's  order, 
made  a  rule  of  conrL  Dottett  v.  6t«i- 
gelL  870 

18.  SembU,  that  the  remedy  is  by  action  for 
money  had  and  received.  Ibid, 

19.  All  matters  between  the  parties  in  a 
certain  cause  were,  under  a  judge's 
order,  referred  to  an  arbitrator,  the  costs 
of  the  cause  to  abide  the  event  of  Uie 
award,  and  the  costs  of  the  reference  and 
the  award  to  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator,  by  his  award,  found 
that,  at  the  date  of  the  order  of  reference, 
a  balance  was  due  from  the  defendant  to 
the  plaintiffs  on  the  account  between 
them,  consisting  of  the  several  claims 
and  demands  in  the  particulars  of  de- 
mand and  set-off  respectively  mentioned, 
except,  and  excluding  from  such  account, 
a  claim  on  the  part  of  the  plaintiffs  for  a 
loss  alleged  to  have  been  sustained  by 
them  on  certain   hats,  and   thai  ''th^ 
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ed  to  be^  in  the  conditional  form  stated 
m  the  plea.    FUmer  y,  Bumify,  629 

"i  An  allegation  of  an  offer  to  pay  a  '*just 
and  reasonable  sum"  in  satisfaction  of  a 
demand  for  an  attorney's  bill  of  costs,  is 
not  established  by  proof  of  an  offer  to 
pay  the  costs  when  the  bill  it  taxed.     Ibid* 

ATTESTING  WITNESS. 
Set  Bills  ahd  Notxs,  L  8. 

ATTORNEY. 

I.  Primlegt  of.    See  Pritilmx. 

Sheriff  not  bound  to  notice.  439  (6) 

n.  Bill  of  eottt.    Set  Assumpsit,  6. 

1.  Plea,  negativing  delivery  of  bill  to  more 
than  one  client — what  it  shonld  state. 

816(6) 

3.  Proceedings  under  a  fiat  in  bankruptcy 
before  country  commissioners,  appointed 
nnder  I  dc  2  W.  4,  c.  66,  are  not  pro- 
ceedings at  law  or  in  equity,  requiring 
the  delivery  of  a  signed  bill  of  costs, 
nnder  2  G.  2,  c.  23,  s.  23.  Harptr  v. 
WiUiamt,  816 

3.  On  the  taxation  of  an  attorney's  bill  as 
between  attorney  and  client,  more  than 
one-sixth  of  the  amount  was  struck  off,  in 
consequence  of  all  charges  being  disal- 
lowed, previous  to  the  16th  of  July,  1887, 
when  the  7  W.  4,  dc  1  Vict.  c.  66,  came 
into  operation,  by  reason  of  the  attorney 
not  having  been  an  attorney  of  this 
court: 

Heldy  that  the  attorney  was  liable  to  pay 
the  costs  of  taxation  under  the  2  G.  2,  c. 
23,  s.  23.    Newton  v.  Harland,  886 

ATTORNMENT. 
When  unnecessary  before  stat  4  &  6  Ann. 
C.16.  418  (o) 

When  necessary.  Ibid, 

AUDITORS. 
See  AccouKT,  Actios  of. 

AUTHORITY. 

At  Accookt  STATsn,  2.  AoairT.  An  am  a* 

xnrr,  4, 6.  Falsk  iMPxisomi xirr. 

AVERMENT. 

Set  AaRXUixiiT,  n.    CoifDiTioir,  6.    Plsad- 

zjra,  L  iL  2;  II.  1»  2;  m.  2;  v.  ii.  2. 

AVOWRY. 
See  Plsadifs,  IV.  2,  8. 

AWARD. 
Set  Arbitbaxxvt. 


BAIL. 
1.  Where  no  process  issued. 
S.  When  peer  may  be  held  to 

BAaiFP. 
See  AesiCT,  I. 

BANKER. 
&r  Bills  asd  Notrs,  IL  8,  4. 


816  (a) 
466(</) 


Bonn. 


BANKING  COMPANY. 

1.  The  plaintiffs  having  obtained  judgment 
in  an  action  against  a  public  officer  of  a 
banking  company,  under  the  7  G.  4,  c.  46, 
sued  out  a  trirefaciat  against  fiAeen  per- 
sons, whom  they  charged  as  members 
of  the  copartnership.  The  sheriff  havini; 
relumed  mhil  and  non  tunt  invtntiy  as  to 
the  whole,  twelve  of  them  voluntarily 
appeared,  and  the  plaintiffs  prayed  exe- 
cution against  them.  On  demurrer,  as- 
signing for  cause,  that  although  fifteen 
persons  were  included  in  the  writ,  the 
declaration  was  against  twelve  only: — 
Htld,  that  the  variance  between  the  writ 
and  the  declaration,  if  an  irregularity, 
should  have  been  taken  advantage  of  by 
motion,  and  was  not  ground  of  demurrer. 
Fowler  v.  Ricktrby.  760 

2.  Held,  also,  that  in  proceedings  under  the 
act  the  non-joinder  of  other  parties  could 
not  be  pleaded  in  abatement  Ibid, 

3.  The  plaintiffs  declared  in  Kirefaciaty  re- 
citing a  judgment  recovered  against  one 
M.,  one  of  the  public  registered  officers, 
for  the  time  being*  of  a  ban  king  company, 
under  the  7  G.  4,  c.  46,  and  prayed  exe- 
cution against  certain  parties  who  were 
alleged  to  have  been,  at  the  time  of  re- 
covering the  judgment,  and  still  to  be, 
members  of  the  copartnership.  Plea, 
that  at  the  time  of  the  said  recovery  the 
said  M.  was  not  one  of  the  public  officers 
of  the  said  copartnership  in  manner  and 
form  as  the  plaintiffs  had  alleged;  con- 
cluding to  the  country :  Held,  on  special 
demurrer,  that  as  the  plea  traversed  mat- 
ter neither  expressly  alleged  in  the  de- 
claration nor  necessarily  4o  be  implied,  it 
was  bad  for  notxroncluding  with  a  verifi- 
cation. Ibid, 

4.  Ueldy  also,  that  if  it  was  intended  by  the 
plea  to  allege  thatHiL  had  ceaaed  to  be  the 
public  officer  of  the  company  after  the 
commencenoent  of  the  action,  and  before 
judgment  recovered,  the  defence  was  in- 
sufficiently stated.  Ibid, 

BANKRUPT. 

See  AajiiTRAMXiiT,  3.  Attorkrt,  3.  Pbao- 
TMS,  \L  iv.  4.     Warbart  of  Attorhbt. 

I.  Act  of  Bankrvptcyj, 

A  conv^yaDoe  by  a  trader  of  his  effects  a; 
Bicertain  place  is  not  an  act  of  bank 
niptcy,  unless  it  be  shown  that  he  had  no 
other  effects.    Chate  v.  Goble,  930 

n.  jSttignment  tn,  effect  of.  960  (a) 

Goods  seized  under  ayi.  fa.  issued  by  A. 
against  B.  are  claimed  by  C.  In  a  feign- 
ed issue  between  C.and  A.,  to  try  whether 
the  goods  were,  at  the  time  of  the  seizure, 
the  goods  of  C,  it  is  competent  to  A.  to 
negative  the  title  of  C.  by  showing  that 
the  goods,  though  seized  by  A.  and 
claimed  by  C,  passed  to  the  assignees 
of  B.  by  relation  to  an  act  of  bankruptcy 
committed  by  B.  before  the  seizure,  and 
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Defore  the  conveTance  nnder  which  C. 

claims.    Cham  v.  GobU.  930 

in.   WhUkn  prwxedingi  in,  be/on  chanctUor, 

art  procHdmgt  in  Chancery.  828  (a) 

BANKRUPTCY. 
Set  Attohfst,  IL  8. 

BARON. 
As  to  certifying  or  recording,  462  (d) 

BARON  AND  FEME. 

8u  Boirs.  HusBAHD  akd  WiFs.  Plxadivo, 

IV.  2.  3. 

BENEFICE. 
Set  AppROPRiATioir.  Chubch. 

BILL  OF  COSTS. 
Set  Assumpsit,  5.    Attobitxt,  II. 

BILLS  AND  NOTES. 
See  AsxiTT  1. 1, 2.  Flbabibo,  I.  ii.  2,  iv ;  IIL  1. 

Pbocuratioh.    Svbxtt.    Withxss. 
L  JUeration.  910(6) 

1.  Only  material  in  case  of  accommodation 
bill  or  note.  911(a) 

2.  Where  new  stamp  required  in  cons^ 
qaence  of.  911  (6) 

8.  In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  the  note,  on 
being  produced,  appeared  to  have  been 
altered;  the  woras  **or  order"  having 
been  substituted  for  "or  other."  The 
attesting  witness  who  had  prepared  the 
note  staled  that  he  could  not  say  whether 
the  alteration  was  in  his  writing  or  not, 
but  that  he  ought  to  hare  drawn  the  note 
originally  with  the  words  **or  order." 
The  defendant  had  paid  two  years'  in- 
terest  on  the  note:  Held,  that  this  was 
reasonable  evidence  from  which  it  might 
be  inferred  that  the  alteration  had  taken 
place  with  the  defendant's  consent  Carist 
V.  TattertalL  890 

4.  Upon  an  issue  on  non  aeeeptami  pleaded 
to  an  action  against  the  drawee  of  a  bill 
of  exchange,  the  bill  when  produced  ap- 
peared to  have  been  altered  in  its  date, 
Heldf  that  it  was  incumbent  on  the  plain< 
tiff  to  give  tome  evidence  of  the  circum- 
stances under  which  this  alteration  took 
place.    Clifford  v.  Parker,  909 

n.  Acceptor, 

In  an  action  by  the  payee  against  the 
acceptor  of  a  bill  of  exchange,  the  de- 
fendant pleaded,  that  before  the  bill  be- 
came due,  and  whilst  the  plaintiff  was  the 
holder  thereof,  and  before  the  commence- 
ment of  the  action,  the  plaintiff  released 
the  bill ;  not  alleging  that  the  release  was 
after  the  acceptance.  Held^  on  demurrer, 
that  the  plea  was  bad  for  the  want  of  such 
allegation.    Athton  v.  Freetton,  1 

2.  In  ail  action  by  A.,  the  drawer  and  payee 
of  a  bill  of  exchange,  as  against  B.,  C.,  and 
D.,  acceptors,  D.  pleads  that  B.,  C,  and  D. 
were  partners,  and  that  the  bill  was  ac- 
cepted by  B.  and  C,  without  his  know- 
•^g^t  privity,  or  consent,  in  respect  of  a 


debt  contracted  by  B.  and  C.  before  dx 
partnership,  and  not  in  respect  of  a  debt 
relating  to  the  parmership.  Upon  a  re- 
plication of  de  injwria  to  this  plea,  issue 
must  be  found  for  the  plaintiff,  if  it  appear 
that  the  consideration  of  the  bill  was  a 
debt  which  arose  partly  before  and  partly 
after  the  commencement  of  the  partner- 
ship. 

SembU,  that  the  proper  replication  would 
be  non  aeceptavU.    WiUoh  v.  Lewie,       197 

8.  Payment  by  a  stranger  of  the  amooni 
of  a  bill  of  exchange  to  the  bankers  at 
whose  house  the  bill  is,  by  the  accept- 
ance, made  payable,  under  an  arrange- 
ment with  such  bankers,  whereby  the 
party  paying  obtains  possession  of  the 
bill  for  a  collateral  purpose  of  his  own, 
is  not  a  pajrment  of  the  bill  6y  the  aaxpior. 
Nor  can  such  payment,  if  made  before 
the  bill  becomes  due,  be  considered  as  a 
payment  for  the  honour  of  an  endorser. 
Deacon  v.  Stodhart,  317 

4.  Where,  therefore,  to  a  count  by  the  exe- 
cutors of  A.,  the  endorser,  against  B.,  C, 
and  B.,  the  acceptors  of  a  bill,  the  de- 
fendants pleaded  payment,  and  the  evi- 
dence was  that  A.  had  placed  the  bill  in 
the  hands  of  E.,  in  order  to  be  presentfld, 
who  improperly  discounted  it,  and,  to  re- 
gain possession  of  it,  paid  the  amount 
into  the  bankers  of  B.,  C.,  and  D.,the  ac- 
ceptors, and  then  returned  the  bill  to  A.; 
it  was  held  that  this  evidence  negatived 
the  plea.  /M. 

BISHOP. 
See  CHumcB. 

BONA  FIDES. 
See  EviDxircB,  I.  I.    Falsb  Rbpkbsbbta- 

TIOH. 

Sufficiency  of,  without  reasonable  ground 
of  belief:  475(a) 

BOND. 

1.  Delivery  of  to  third  party,  and  subse- 
quent refusal  by  obligee,  effect  oC 

878(6) 

2.  Delivery  to  feme  covert,  and  refusal  by 
baron,  effect  of.  IM, 

8.  Given  for  valid  demand,  and  also  for 
debt  made  void  by  stat  void  m  toto, 

863(a) 

4.  In  an  action  upon  a  bond,  the  condition 
of  which  was  for  the  honest  and  faithful 
service  of  a  banker's  clerk,  three  breach- 
es were  assigned,  viz., — general  miscon- 
duct, irregular  and  unbusiness-like  con- 
duct, and  not  faithfully  accounting.  An 
arbitrator  to  whom  the  cause  was  refer- 
red found  specially  that,  on  a  certain 
day,  the  clerk  made  an  erroneous  balance 
sheet,  failing  to  exhibit,  as  it  should  have 
done,  a  surplus  of  1002.,  but  that  there 
was  no  proof  that  such  sum  came  to  the 
hands  of  the  clerk;  and  also  that  oa 
another  occasion  the  clerk  having  re- 
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ceived  from  a  customer  2182.,  entered  it 
in  the  books  of  the  bank  as  1 182.,  exhibit- 
ing on  that  day's  balance  sheet  a  false 
and  unaccounted-for  sarplus  of  100/.; 
Held^  that  these  facts  did  not  show  con- 
clusively that  the  condition  of  the  bond 
had  been  broken,  so  as  to  call  upon  the 
court  to  interfere  with  the  inference 
drawn  by  the  arbitrator.  Jtphton  v.  How- 
kin».  866 

BOOKS  OF  COMPANY. 
8h  Coxpakt,  3,  4,  11.    Etidkhcx,  L  8. 

BREACH. 
Set  Lahdlord  akd  Txkaht. 
Necessity  of  showing,  before  action. 

838(a) 
BUYER  AND  SELLER. 

8t€  VxiTDOa  AH9  PuRCHASSR.      WaRRARTT. 
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CALLS. 
Stt  Compart,  6,  6,  0,  10. 

CAL8T0CK. 

Assessionable  manor  of. 

CANAL. 
Ste  Statutk,  4. 

CANCELLATION. 
See  DssD. 
CAPIAS  AD  RESPONDENDUM. 
1.  When  it  will  not  lie  against  a  peer. 

451  (6) 

3.  First  given  in  actions  of  accoumt  by  stat. 

ofMarlebridge.  464(c) 

3.  Extended  to  dtbty  dtc  by  25  Ed.  3,  c.  17. 

lbid,{a) 

4.  To  COM  by  19  H.  7,  c.  9.  Ibid, 

5.  Lay  at  common  law  in  trespass,  by  reason 
of  the  breach  of  the  peace.  Ibid, 

CAPIAS  AD  SATISFACIENDUM. 

See  Parliamsnt,  III.  2.    Shsripp,  4. 

When  it  will  lie  against  a  peer.        437  (a) 

CARGO. 
See  Shippiro,  1,  2, 8,  A. 

CASE. 
See  AcTiOR  or  the  Cass.    Capias  ad  Sa- 

TISFACISVDUX. 

CERTIFICATE. 

See  ACXROWLKDOXSRT. 

CHAIRMAN. 
See  Compart,  11. 

CHANCERY.  COURT  OF. 
See  Barkrupt. 

Equitable  jurisdiction   of,  created  within 
time  of  legal  memory.  466  (e) 

CHARTER. 
See  Church. 

CHARTERPARTY. 
See  Ship,  1,  5. 
Memorandum  of  charter,  what  is  properly 
socalied.  208  (o) 


CHECK. 
See  Plead  iRO,  I.  li.  4. 

CHURCH. 
The  municipal  corporation  act,  5  dc  6  W.  4, 
c.  76,  s.  189,  enacts  that  where  any  body 
corporate  is  seised,  in  its  corporate  capa- 
city, of  any  manors,  lands,  tenements,  or 
hereditaments  whereunto  any  advowson, 
or  right  of  nomination  or  presentation  to 
any  benefice  or  ecclesiastical  preferment, 
is  appendant  or  appurtenant,  or  of  any 
advowson  in  gross,  or  has  any  right  or 
title  to  nominate  or  present  to  any  bene- 
fice or  ecclesiastical  preferment,  every 
such  advowson  and  every  such  right 
of  nomination  and  presentation  ahiall  be 
sold  as  the  ecclesiastical  commissioners 
may  direct ;  with  a  proviso,  **  that  in  any 
case  of  vacancy  arising  before  any  such 
sale  shall  have  taken  place  and  been 
completed,  such  vacancy  shall  be  sup- 
plied by  the  presentation  or  nomination 
of  the  bishop  or  ordinary  of  the  diocese 
in  which  such  benefice  or  ecclesiastical 
preferment  is  situated." 

The  1  &  2  Vict  c.  81,  s.  1,  after  reciting 
the  above  clause,  and  also  reciting  that, 
in  some  instances,  the  manors,  lands, dec, 
whereof  some  municipal  corporations  are 
seised,  were  granted  to  them  with  an  ob- 
ligation to  nominate,  provide,  and  sustain 
in  certain  churches  or  chapels,  able  and 
fit  priests,  curates,  preachers  or  ministers 
for  the  performance  and  administration 
of  ecclesiastical  duties  and  rites  therein, 
and  for  the  cure  of  the  souls  of  the  parish- 
ioners and  inhabitants  of  the  parishes  or 
places  thereunto  belonging;  and  although 
such  corporation  had  from  time  to  time 
duly  nominated  and  provided  such  priests, 
dLC,  and  provided  stipends  for  their  sus- 
tenance, and  had  either  provided  houses 
for  their  residence  or  made  allowances  in 
lieu  thereof,  yet  such  stipends  and  allow- 
ances had  not  been  fixed  or  assured  by 
any  competent  authority,  and  for  want  of 
any  regular  endowment  or  augmentation 
of  such  curacies,  they  had  not  become 
perpetual  cures  or  benefices  presentative, 
and  the  curates  had  not  become  bodies 
politic  and  corporate  within  the  meaning 
of  the  1 G.  1,  c.  10,  S.4,  and  86  G.  3,  c.83, 
s.  8,  by  reason  whereof  doubts  had  arisen, 
whether  the  right  of  nominating  ministers 
to  such  churches  and  chapels  could  be 
sold  under  the  provisions  of  the  5  dc  6 
y/,  4,  c.  76,  s.  139;  and  it  is  expedient 
that  such  doubts  should  be  removed, — 
enacts  that  every  right  of  nomination  of 
every  such  priest,  curate,  preacher,  or 
minister,  which  at  the  time  of  the  passing 
of  the  5  &  6  W.  4,  c.  76,  was  vested  in 
any  municipal  corporation,  dec.,  shall  and 
may  be  sold,  as  the  commissioners  may 
direct,  and  shall  become  vested  in  the 
purchaser  thereof,  his  heirs  and  assigns; 
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and  that  from  and  after  snch  sale  and  as- 
surance every  such  curacy,  preachership, 
or  ministry,  shall  become  a  benefice  pre- 
sentative  within  the  36  G.  3,  c.  83,  s.  3, 
and  every  such  curate,  &c^  a  body  politic 
and  corporate  within  the  meaning  of  the 
i  G.  1,  c.  10,  s.  4,  dtc^  and  every  such 
purchaser,  his  heirs  and  assigns,  may 
present  to  such  benefice,  from  lime  to 
time,  when  the  same  shall  become  va- 
cant, &c. 

By  a  charter  of  the  6th  James  I.  the 
tithes,  &c.,  within  the  lordship  of  Bury 
8t.  Edmunds  were  granted  (subject  to  a 
then  existing  lease  thereof  for  forty  years) 
to  the  alderman  and  burgesses  of  that 
town,  who  agreed,  aHer  the  expiration  of 
the  said  lease,  to  pay  81.  10s.  of  the  tithes 
and  glebe  lands  yearly  to  the  curates  and 
ministers  of  the  parish  churches  of  St. 
Mary  and  St  James,  in  Bury  St  Edmunds 
aforesaid.  By  another  charter  of  the  12 
James  I.-^reciting  that  he  expected  the 
alderman  and  bui^esses  of  Bury  afore- 
said would  provide  and  sustain  approved, 
able,  and  fit  ministers  and  preachers  of 
the  Word,  and  other  officers  in  the 
churches  aforesaid  necessary,  at  all  times 
to  come — the  king  granted*  to  them  and 
their  successors  the  whole  and  entire 
rectories  and  vicarages  of  Bury  Su  Ed- 
munds, and  of  the  aforesaid  parish 
churches,  and  the  advowsons  and  dona- 
tions, free  dispositions,  and  rights  of  pa- 
tronage of  the  same  churches,  and  all 
manner  of  tithes,  dtc. 

The  corporation  made  no  endowment, 
and  gave  no  fixed  stipend  to  the  ministers 
of  either  of  ^he  said  churches,  but  subse- 
quently to  the  year  1687  appointed  two 
clergymen  to  each  church,  the  one  called 
a  preacher  or  lecturer,  and  the  other  a 
curate  or  reader,  the  former  being  paid 
by  a  salary  from  the  corporation,  varying 
from  100/.  to  90L  a  year;  and  the  latter, 
siuce  the  year  1712,  deriving  his  only 
remuneration  from  the  surplice  fees  and 
Easter  ofl^erings. 

The  office  of  curate  or  reader  of  the 
parish  of  St  James  having  become  va- 
cant before  any  sale  had  been  effected  by 
the  corporation : 

Held,  that  it  was  unnecessary  to  con- 
sider whether  the  right  of  presentation  or 
Domination  to  that  office  was  within  the 
5  dc  6  W.  4,  c.  76,  s.  139,  inasmuch  as  it 
clearly  fell  within  the  provisions  of  the  1 
dc  2  Vict  c.  31 ;  and  that  the  necessary 
consequence  of  holding  it  to  be  within  the 
latter  statute,  was  to  bring  it  within  the 
proviso  of  the  139th  section  of  the  former 
act;  and  consequently  that  such  right  of 
presentation  or  nomination  vested  in  the 
bishop  of  the  diocese.  Hinev.  JUynolds.  71 
CLERK. 

Stt  ACOOUHT   StATBD,    1.      BONB,  4.      PRAC- 
TIGB,  II.  iv.  1.  I 


CLIENT. 

Ste  Attorhst,  IL  I. 

COALS. 

Set  Statvtx,  S. 

COMMISSIONERS  OF  BANKRUPT. 

See  Attorn  IT,  IL  9. 

COMMON  PLEA& 
Jurisdiction  of,  by  fictitious  eiautitm  fngiu 
created  in  the  reign  of  Charles  IL  466  («) 

COMMONS,  HOUSE  OP. 

Privileges  of. 

See  Privilkor,  IL    Prrsgriptiov,  S. 

COMPANY. 
See  Statvtk. 

1.  Books  of.    See  Evidksice,  L  S. 

2.  Minutes  of  former  meeting, coafirmatiot 
of,  at  subsequent  meeting.  680  (a) 

3.  The  London  Grand  Junction  Railway 
act  (6  dc  7  W.  4,c.  civ.  s.  145)  directs  that 
the  company  shall  cause  **  the  names  of 
the  several  corporations,  and  the  names 
and  additions  of  the  several  persons  who 
shall  then  be  or  who  shall  from  time  to 
time  thereafter  become  entitled  to  shares 
in  the  said  undertaking,  with  the  number 
of  shares  they  are  respectively  eutided  to, 
and  the  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number  by 
which  every  share  shall  be  distinguished, 
to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  said  company,  and 
after  such  entry  made  to  cause  their  com- 
mon seal  to  be  affixed  thereto.**  By  sect 
147,  the  company  is  also  required  to  keep 
a  book  containing  **  a  true  accoont  of  the 
places  of  abode  of  the  several  proprietors 
of  the  said  undertaking."  By  sect  152, 
in  any  action  to  be  brought  by  the  com- 
pany against  any  proprietor  for  the  time 

^  being  of  any  share  in  the  said  under- 
*  taking,  to  recover  money  due  in  respect 
of  any  call,  it  is  enacted  that,  "  in  order 
to  prove  that  the  defendant  was  a  pr»- 
prietor  of  snch  share  in  the  said  under- 
taking as  alleged,  the  production  of  the 
book  in  which  the  said  company  is  by 
this  act  directed  to  enter  and  keep  the 
names  and  additions  of  the  sereral  pro- 
prietors from  time  to  time  of  shares  in  the 
said  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  of  the  places  of  abode  of  the  several 
proprietors  of  the  said  undertaking,  and 
of  the  several  persons  and  corporations 
who  shall  from  time  to  time  becuome  pro- 
prietors thereof,  or  be  entitled  to  shares 
therein,  shall  be  primdfatie  eridence  that 
such  defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares  theie- 
in:" 

Held,  that  the  hook  referred  to  in  the 
152d  section  was  the  book  which  the 
company  were  directed  to  keep  by  the 
145th  section ;  and  that  a  book  kept  by 
them  which  was  intended  to  be  kept  an 
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der  the  provisions  of  the  last-mentioned 
clause,  containing  the  names  and  addi- 
tions of  all  persons  whom  the  company 
tuppoied  to  be  the  persons  entitled  to 
shares,  together  with  the  nambers  of 
those  shares,  though  not  in  all  cases  the 
amount  of  subscription  paid  thereon,  and 
also  the  proper  number  by  which  each 
share  was  distinguished,  and  which  book 
was  sealed  from  time  to  time  by  the  com- 
mon seal  of  the  company,  was  a  sufficient 
compliance  with  the  act,  so  as  to  render 
the  book  admissible  in  evidence,  notwith- 
standing the  book  contained  the  names 
of  persons  not  entitled  to  shares,  and 
omitted  those  of  others  who  were ;  and 
although  there  were  some  entries  to 
which  no  seal  had  ever  been  alfixed : 

Heldf  also,  that  the  primA  fade  evidence 
of  the  defendant  being  a  proprietor,  esta- 
blished by  the  production  of  the  book, 
was  not  rebutted  by  proof  that  a  third 
party  was  the  original  subscriber  in  re- 
spect of  the  shares  in  question.  London 
Grand  Junction  Railway  Company  v.  Fr«e- 
man.  606 

4.  By  their  act  of  incorporation,  a  railway 
company  are  required  to  cause  the  names 
of  the  several  corporations,  and  the  names 
and  additions  of  the  several  persons,  who 
shall  be  or  become  entitled  to  shares  in 
the  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  the  amount  of  the  subscriptions  paid 
thereon,  and  the  proper  number  by  which 
each  share  shall  be  distinguished,  to  be 
entered  in  a  book  to  be  kept  by  the  com- 
pany, and  after  such  entry  made,  to  cause 
their  common  seal  to  be  affixed  thereto. 
They  are  further  required  to  enter  and 
keep,  in  some  book  to  be  provided  for 
that  purpose,  a  true  account  of  the  names 
of  the  several  corporations,  and  of  the 
names  and  places  of  abode  of  the  several 
persons,  who  shall  be  so  entitled.  The 
act  provides  that  in  order  to  prove  that  a 
defendant  is  proprietor  of  the  shares  in 
respect  of  the  calls  upon  which  he  is 
sued,  the  production  of  the  booki  in  which 
the  company  are  directed  to  enter  and 
keep  respectively  the  names  and  addi- 
tions of  the  several  proprietors  of  shares 
in  the  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  an  account  of  the  names  of  the 
several  corporations,  and  of  the  names 
and  places  of  abode  of  the  several  per- 
sons, who  shall,  from  time  to  time,  be 
entitled  to  shares  in  the  undertaking, 
shall  be  primA  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares:  Heldy 
that  in  order  to  show  proprietorship  under 
the  lastpmentioned  enactment,  it  is  in- 
cumbent on  the  company  to  produce,  as 
well  th^  book  required  to  be  kept  by 
the  first,  ar  that  required  to  be  kept  by  the 


second,  of  the  above. clauses:  but  that, 
provided  the  name  and  addition  of  the 
defendant  are  properly  described,  it  will 
be  no  objection  to  the  sufficiency  of  the 
evidence,  that  the  additions  of  other  pro- 
prietors are  omitted.  London  if  Brighton 
Baiheay  Company  v.  FaircUmgh,  674 

6.  Where  a  clause  in  an  act  empowering 
directors  of  a  railway  company  to  make 
calls,  requires  twenty-one  days*  notice  to 
be  given  of  every  call,  by  advertisement, 
and  directs  that  moneys  so  called  for 
shall  be  paid  to  such  persons,  and  at  such 
times  and  places,  as  in  such  notice  shall 
be  Appointed ;  and  the  act  directs  that  at 
the  trial  of  any  action  for  a  call,  it  shall 
only  be  necessary  to  prove  that  the  de-. 
fendant  was  a  proprietor  of  such  share 
or  shares  in  the  undertaking  as  such  ac- 
tion is  brought  in  respect  of,  or  some  one 
such  share,  and  that  such  notice  was 
given,  as  directed  by  the  act,  of  such  call 
having  been  made,  without  proving  the 
appointment  of  the  directors,  or  any  other 
matter ;  it  is  sufficient  to  state  the  place 
and  the  time  of  payment  in  the  adver- 
tisement, without  noticing  either  in  the 
resolution  for  making  the  call,  such  state- 
ment b^ing  made  with  the  previous  or 
subsequent  assent  of  the  directors ;  which 
assent  will  be  presumed.  Ibid, 

6.  A  railway  act  makes  the  shares  trans- 
ferable by  deed,  and  directs  that  on  every 
sale,  the  deed  being  executed  by  the  seller 
and  the  purchaser,  sh  A  bo*  kept  by  the 
company,  or  by  the  secretary  or  clerk  of 
the  company,  who  shall  enter,  in  some 
book  to  be  kept  for  that  purpose,  a  me- 
morial of  such  transfer  and  sale,  and  en- 
dorse the  entry  of  such  memorial  on  the 
deed  of  sale  or  transfer;  and  that,  until 
such  memorial  shall  have  been  made  and 
entered,  the  seller  shall  remain  liable  for 
all  future  calls,  and  the  purchaser  shall 
have  no  part  or  share  in  the  profits : 
Heldf  that  in  order  to  show  a  party  sued 
for  calls  to  be  a  proprietor  under  such  a 
deed  of  transfer,  it  is  not  necessary  to 
prove  that  a  memorial  of  the  transfer  has 
been  entered.  London  and  Brighton  Bail' 
way  Company  v.  FaircUmgh.  674 

7.  The  deed  of  transfer  was  executed  by  A., 
the  seller,  with  th^  name  of  B.  inserted 
as  the  purchaser;  before  any  execution 
of  the  deed  by  B.,  it  was  arranged  that  C, 
instead  of  B.,  should  be  the  purchaser ; 
whereupon  the  name  of  B.  being  struck 
out  and  that  of  C.  substituted,  A.  re-exe- 
cuted the  altered  deed:  Held^  that  the 
deed  was  so  far  complete  as  between  A. 
and  B.  that  it  could  not  operate  as  a  con- 
veyance to  C.  without  a  new  stamp.  Ibid, 

8.  Q^unrct  whether  it  might  have  been  shown 
that  B.'s  name  had  been  inserted  by  mit' 

'  take.  Ibid, 

9.  A  railway  act  authorizes  the  directors  to 
sue  for  calls,  or  to  declare  »he  shares  be- 
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longing  to  any  person  or  corporation  re- 
fusing or  neglecting  to  pay  to  be  forfeited, 
and  to  order  the  same  to  be  sold;  pro- 
vided nevertheless,  that  no  advantage 
ihall  be  taken  of  any  forfeiture  of  shares 
until  notice  in  writing  given,  nor  until  the 
•leclaration  of  forfeiture  shall  have  been 
confirmed  at  a  general  or  special  general 
meeting  of  the  company ;  aAer  which  re- 
quisites have  been  complied  with,  the 
company  are  authorized  to  sell  the  shares 
8Q  forfeited.  It  was  admitted,  that  a  de- 
claration of  forfeiture  by  the  directors, 
with  such  notice  in  writing,  is,  without 
such  confirmation,  no  defence  to'  an  ac- 
tion for  calls.  Loiuhn  and  Brighton  Rail- 
way Company  v.  FaircUmgtu  674 

10.  A  railway  act  authorizes  the  company 
of  proprietors  to  recover,  in  an  action  of 
debt,  what  shall  be  due  for  calls,  including 
interest  on  tuck  calls.  It  was  admitted  that 
interest  was  recoverable  under  a  count 
for  calls  (the  damages  laid  being  suffi- 
cient to  cover  the  amount)  without  a 
count  for  interest.  Ibid, 

it.  A  railway  act  requires  that  the  pro- 
ceedings of  all  meetings  shall  be  entered 
'  in  some  book,  and  signed  by  the  chair- 
man of  such  respective  meetings.  Signa- 
ture at  a  subsequent  meeting, — at  which 
the  minutes  of  the  former  were  read  over 
and  confirmed, — by  a  person  who  was 
chairman  at  both  meetings,  was  admitted 
to  be  sufficient  Ibid, 

COMPOSITION  DEED. 
See  CoFDiTioH,  I.  3. 
Effect  of  ^execution  of,  where  amount  of 
debt  leA  in  blank.  678  {d) 

CONDITION. 

See  Assumpsit,  4.    Boitd,  4. 

f.  Precedent  or  tt/^tequent,  191  (a) 

^nd  tee  Pleadiko,  I.  ii.  4 ;  IV.  I.    Ship,  6. 

1.  Generally.  692  (a) 

2.  Distinction  as  to  conditions,  in  deeds  and 
wills.  17  (a) 

3.  An  agreement,  whereby  a  debtor  under- 
took to  convey  his  property  to  trustees 
for  the  benefit  of  his  creditors,  contained 
a  proviso  that  *'  the  said  agreement  was 
to  be  void  unless  the  creditors,  whose 
names  and  descriptions  were  stated  on 
the  other  side  of  the  agreement,  should 
concur  in  the  arrangement" 

Heldy  that  this  was  not  a  condition  pre- 
cedent, the  performance  of  which  the 
debtor  was  bound  to  aver  on  setting  up 
the  agreement  as  an  answer  to  an  action 
by  one  of  hit  creditors.  Mathews  v.  Tay- 
lor,  667 

4.  In  a  correspondence  in  which  it  is  pro- 
posed lo  the  defendant  to  go  out  as  sur- 
geon ti:  the  plaintiff's  emigrant  ship,,  it 
is  stated  that  the  ship  belongs  to  a  cer- 
tain class,  and  that  the  appointment 
must  be  subject  to  the  approval  of  cer- 


tain commissionera.     The  proposal  is 
accepted. 

Neither  the  quality  of  the  ship  nor  the 
approval  of  the  commissioners  is  a  con- 
dition precedent  to  the  obligation  to  p) 
out  as  surgeon.  Richards  v.  Haywari,  574 

6.  A  representation  that  a  ship  "will  earry 
emigrant  labourers  not  over  forty,"  is 
satisfied  if  no  more  than  forty  labouring 
men  are  taken,  although  with  their  wives 
and  children  that  number  is  exceeded. 

ML 

6.  A  negotiation  respecting  an  appoiatmeot 
as  surgeon  to  a  ship  was  held,  under  the 
circumstances,  to  have  terminated  in  a 
complete  contract  Rid, 

CONSENT. 
See  Bills  ahd  Notbs,  L  8. 

CONSIDERATION. 

See  AomsKMSHT,  I.     Bills  tan  Notis,  IL 

2,  3.    PLSADiaie,  L  ir. 

CONSTRUCTION. 
I.  Of  Agreements, 

See  AeiBsxKST,  IL    GovrmACT. 
IL  Of  Covenants. 

See  CovaiTAirr. 
in.  Of  Statutes, 

See  Statuts. 

CONSUL. 
See  AcxHOWLKiiexuT. 

CONTINUANCE. 
I.  Entry  of. 

Not  necessary  in  action  against  meia- 
ber  of  parliament,  since  the  19  4c  13  W. 
8,0.3.  444(4 

CONTRACT. 
Set  AccoMMODATioH   Bill.      Aeaxxxisr. 

AiSVXPSIT,  3.      COVDITIOS. 

I.  Construction  of  , 

1.  Where,  upon  a  sale  of  merchandise,  it 
was  stipulated  that  the  delivery  should 
be  within  the  last  fourteen  days  of  March* 
the  delivery  stipulated  for  was  construed 
by  the  court— A^sntan/e  Erskine,  J.,— to  be 
a  delivery  within  the  ordinary  houn  of 
business.     Startup  v.  Maahmald.        395 

2.  A.  sells  to  B.  a  rick  of  hay,  standing  oa 
land  in  the  occupation  of  C,  at  an  entire 
price,  undertaking  to  deliver  it  to  B.  be- 
fore a  certain  day,  upou  request,  B.  en- 
gaging to  take  it  away  on  or  before  that 
day;  C.  having  previously  acknowledged 
the  hay  to  be  3ie  property  of  A.,  and  con- 
sented that  it  should  remain  on  the  pre- 
mises until  that  day.  A.  gives  an  order 
to  C.  to  permit  B.  to  remove  the  hay, 
which  C.  refuses  to  do.  Held,  a  suffieieat 
delivery  of  the  hay,  as  between  A.  and  B. 
SaUer  v.  WooUams.  650 

CONVENTIONARY  TENURE. 
See  791  (a). 
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CONVBRSATIONa 
Af  AeKUMSirr,  11.    Eyidsivcb,  L  1.  Faue 

IXPBISOlTMKirT,    S. 

CONVEYANCE. 
See  Barkbupt,  I. 
1.  Estate  passes  upon  ezecntion  of,  liable 
to  be  divested  on  disclaimer.        701  (c) 

CORNWALL. 
Duchy  lands  in.  791  (a) 

CORPORATION. 
Su  Chubch.      Compaht. 

cosTa 

Set  Abbitbaxsht,  6,  18.  Assumpsit,  5. 
Attobitst,  IL      Guabartkx,  3.      IirsoL- 

YBHT.  IhTKBPLBADVB.  PLXADlNe,  V.  ii.  3. 

Pbactick,  L  vi.  3;  II.  i.  ii.;  III.  ii.    8hb- 

BIFF,  6. 

I.  Taxation  of,  with    reference  to  issue. 

883  (c) 

S.  In  an  action  against  a  sheriff  for  not  ar- 
resting, and  for  an  escape,  the  plaintiff 
having  withdrawn  the  record,  the  master, 
in  taxing  the  costs  of  the  day,  allowed 
the  costs  of  two  sheriff's  officers  to  whom 
the  writ  had  been  directed,  and  who  had 
been  in  attendance  as  witnesses.  The 
court  refused  to  grant  a  rule  to  review 
the  taxation,  which  was  sought  for  on  the 
ground  that  the  parties  were  incompetent 
witnesses.    Curling  v.  Evans.  349 

COUNTY  COURT. 
I.  Jwritdietion  of, 

1.  Debt  reduced  by  payments  under  40t. 
may  be  saed  for  there.  315  (6) 

COUNTERPART,  or  COUNTERPANE 

of  INDENTURE. 
Operation  of.  618(c) 

COVENANT. 

&eDBlirJUBIA.     EjBCTMSHT,  8.    LABOLbBD 

▲BD  Tbhaitt.     Plsadibo,  II. 

I.  Canttrudionof, 

1.  A  lessee  covenanted  "to  pay  all  parlia- 
mentary, parochial,  and  other  taxes, 
tithes,  and  assessments,  then,  or  there- 
after to  be  issuing  out  of  all  or  any  of  the 
demised  premises,  or  chargeable  upon 
the  landlords  or  tenants  thereof,  for  the 
time  being,  in  respect  thereof.'*  Held, 
that  a  rent-charge,  imposed  on  the  pre- 
mises in  lieu  of  the  land-tax,  which  had 
been  purchased  by  a  former  tenant  of  the 
premises  under  the  provisions  of  the 
42  G.  3,  c.  116,  was  a  parliamentary  tax 
or  assessment,  wiihin  the  meaning  of  the 
covenant.  Chriti*$  HoepUal,  Govemore  of, 
V.  Harrild.  707 

n.  Pleadings  tn,  see  Plbadibo. 

3.  Accord  with  satisfaction,  after  breach,  a 
good  plea.  753  (c) 

3.  So  before  breach  of  executory  cove- 
nants. Ibid, 

4.  tn  covenant  by  A.  against  B.,  as  admi- 
nistratrix of  C.  for  breaches  of  covenant 


in  an  indenture  between  A.  and  C,  B 
pleads  that  she  took  out  administration 
at  the  request  of  A.,  and  upon  his  pro 
mise  that  he  would  not  charge  or  seek  to 
charge  her,  as  administratrix  or  other- 
wise, with  any  breaches  of  the  covenants 
contained  in  the  indenture,  and  that  no 
assets  have  come  to  her  hands  since  the 
taking  out  of  administration.  The  plain- 
tiff having  replied,  taking  issue  upon  the 
promise :  Held,  that  the  affirmative  of  the 
issue  was  held  by  a  verbal  promise,  and 
that  the  court  woald  not,  after  verdict  for 
the  defendant,  assume  that  a  promise  un- 
der seal  had  been  proved:  Held,  also, 
that  the  plaintiff  was  entitled  to  judgment 
fion  obstante  veredicto,  on  the  ground  of  the 
insufficiency  of  such  parol  promise  to 
bar  the  action.    Harris  v.  Goodwyn,     405 

CREDIT. 
See  AoBRT,  L  1 ;  II.  4.    Evidutcb,  IL 

CROSS  RULES. 
Su  Pbactick,  II.  iii. 

CURACY,  PERPETUAL,  97,  n. 


DAMAGES. 
See  Abbitbamsbt,  6.        AssBssxBifT    ov 
Daxaobs.     Labdlobd  abd  Tbbant,  1. 
Plbadiho,  y.  ii.  3.    Trovbb. 
1.  In  what  manner  made  subject  to  reduc- 
tion. 838  (6) 
Su  Pbagticb,  n.  ii. 

DATE. 
See  Bills  abb  Notbs,  I.  4.    Pbacticb,  I.  1. 

DEATH. 
Su  Alibbatiob.  «' 

DEBT. 
Su  Capias  ad  Rebpobdbbbux.      Covbtt 
CouBT.    Ibsolvbbt.    Plbabibo.    Pbao« 

TICB.      SdBBTT. 

DECK-CARGO. 

See  Shippib«. 
French  law  relating  to.  335,  n. 

DECEIT. 
I.  Where  actionable. 

And  see  False  Rbpbesbbtatiob. 

1.  The  declaration,  after  stating  that  the 
plaintiffs  prepared,  vended,  and  sold,  for 
profit,  a  certain  medicine  called  **  3fori- 
«m't  Unt^m-sal  Medicine,**  which  they  were 
accustomed  to  sell  in  boxes  wrapped  up 
in  paper,  .which  had  those  words  printed 
thereon,  alleged  that  the  defendant,  in- 
tending to  injure  the  plaintiffs  in  the  sale 
of  their  said  medicines,  deceitfully  and 
fraudulently  prepared  medicines  in  imi 
tation  of  the  medicines  so  prepared  by 
the  plaintiffs,  and  wrapped  up  the  same 
in  paper,  with  the  words  **  Morimm's  C/ni- 
versal  Medicin^  printed  thereon,  in  order 
to  denote  that  such  medicine  was  the 
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in  an  action  by  the  plaintiff  or  the  defend- 
ant, are  exempted  from  the  operation  of 
the  rule  of  H.  2  W.  4,  which  requires 
that*'ihe  addition  of  every  person  making 
an  affidavit  shall  be  inserted  therein.*' 
Shirer  y.  Walker.  917 

AGENT. 
&e  Agcouitt  Statkd,  3.    Evidskci.    Hm- 

BAITD  AITD  WlPK. 

I.  Bailiff,  authority  of, 

1.  The  bailiff  of  a  large  farming  establish- 
ment, through  whose  hands  all  payments 
and  receipts  take  place,  has  no  implied 
authority  to  pledge  the  credh  of  his  em- 
ployer by  drawing  and  endorsing  bills  of 
exchange  in  the  name  of  the  latter.  Da- 
vidton  V.  Stanley.  721 

8.  Nor,  in  the  absence  of  all  direct  evidence 
of  authority,  does  the  nature  of  the  em- 
ployment of  such  a  bailiff  furnish  any 
ground  for  inferring  the  existence  of  such 
an  authority  upon  slight,  or  upon  any 
other  than  clear  and  distinct,  evidence  of 
assent  or  acquiescence.  Ibid. 

9.  To  fix  the  principal,  the  evidence  should 
distinctly  show  that  he  knew,  or  had  the 
means  of  knowing,  the  acts  done  in  his 
name.  Ibid. 

n.  Election  Jgent. 

1.  Authority  of.  429  (d) 

2.  LiabilitjT  of.  Ibid. 

3.  An  election  agent  is  not  liable  to  be  sued 
for  the  services  of  persons  employed  by 
him  in  canvassing  voters,  without  proof 
of  an  undertaking  on  the  part  of  such 
agent,  to  make  himself  personally  liable 
for  those  services.   Longboitom  v.  JRodgert. 

427 

4.  But  slight  evidence  is  sufficient  to  show 
that  the  credit  was  given  to  the  agent. 

Ibid. 

AGREEMENT. 

See  AwuMpsiT,  1, 2, 8, 4.    CnirDiTioir,  3,  5, 6. 
Plkadiho,  L  i.  ii. 

I.  Cantideration. 

A.,  by  letter,  acknowledges  to  have  received 
from  B.  82R  5t.  By  a  contemporaneous 
account  taken  between  these  parties,  it 
appears  that  146L  8<.  6^.,  part  of  the  32 IL 
6«.,  was  a  sum  due  from  C.  to  B.,  which 
A.  allowed  to  be  transferred  to  the  debit 
of  his  account  with  B.  A.  is  sued  by  B., 
inter  alia,  for  money  lent  and  upon  an  ac- 
count stated : 

Held,  that  A.  was  not  liable  for  the  1462. 
St.  6d.  the  arrangement  amounting  to  a 
promise,  without  consideration,  to  pay 
the  debt  of  another.  French  y.  French.  644 

TL  Construction  of. 

A.  writes  to  B.,  "I  hereby  agree,  aeeording 
to  our  conversation  of  last  evening,  to  pay  you 
fiAy  guineas  for  the  occupation  of  your 
first  floor  furnished,  from  March  4  to 
September  4.  I  also  agree  either  to  oc- 
cupy the  said  rooms  from  September  4 
to  December  4^  fomished,  on  the  same 


terms,  that  is  to  say,  twenty-fiye  guineas 
for  the  three  months;  or  take  them  un- 
furnished at  tht  rate  of  eighty  guineas  per 
annum  f'  Held,  that  B.  may  declare  as 
upon  an  agreemeny-4o  pajhuin  for  the 
occupatio^^f  the  ^Akfloar^jbrnished, 
fh)i|^M|uj|^l^^^|Ptul^^i4u  sum 
of  szL  ToF,  i^d^rai^^s9^^py  the 
rooms  from  September  4  to  December  4, 
furnished,  on  the  same  terms,  that  is  to 
iay,  26^  U.  for  three  months,  or  take  the 
same  rooms  unfurnished  for  tht  said  three 
months  at  the  rate  of  842.  per  annum ;  and 
that  the  words  *'at  the  rate  of  eighty  gui- 
neas per  annum"  do  not  imply  a  contract 
for  a  year.    Mherstone  y.  Bostoek.         511 

IIL  Stantp. 

To  prove  the  above  contract,  under  a  plea 
of  non  assumpsit  in  an  action  by  B.  against 
A.  for  refusing  to  occupy  the  rooms  fur 
nished  till  December  4, or  to  take  them  cn- 
fumished  af>er  the  three  months  at  the 
rate  of  84/.  per  annum,  A.'s  letter  was  put 
in,  stamped  with  a  90s.  stamp.  To  show 
that  the  real  contract  between  the  parties 
was  for  a  yearly  tenancy  of  the  vnfar- 
nished  rooms,  A.  produced  a  conteaspo- 
raneous  letter  written  to  him  by  B.,  un- 
sumped,  in  which  B.  stated  that  he  agreed 
to  let  the  rooms  by  the  year.  Held,  that 
this  letter  was  properly  rejected,  on  the 
ground,  that  if  it  created  a  new  or  sub- 
stituted contract,  it  required  a  90s.  stamp, 
and  that,  if  it  formed  part  of  the  original 
agreement,  a  8Sf.  stamp  was  required 
for  some  one  of  the  letters,  under  the 
general  stamp  act,  55  G.  3,  c  184»  scbed. 
Part  I.  "  Jgreement.'*  Ibii, 

AIDER. 
Of  defects,  by  verdicL  833  (a) 

ALIENATION  BT  LESSEE. 
License  to  alien. 

Effect  of  death  of  lessor  after  Ucenae,  and 
before  alienation.  74S  (a) 

ALLEGATION. 
Set  AssvxpsiT,  3.    Bills  Airn  Notbs,  IL  L 

ALTERATION. 
See  Bills  avd  Nstbs,  L 

AMENDMENT. 
See  GvAaAKTSB,   2,  3.     PmAcnca,   IL  i 

Slakdib. 
I.  Jt  trial 

Benefit  derived  from  practice  of  permit- 

ting.  248  (*) 

n.  Jlfter  error  brought.  9 13  (6) 

APPEARANCE. 

Entry  of.  <»(«) 

APPRENTICE. 

See  AssteiTHKRT,  1, 2.    Sfaxv,  L  t,  SL 

APPROPRIATION  OP  BENEFICEa 

Doctrine  of.  S3 

ARBITRAMENT. 

See  BoiTD,  4. 
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I.  Terms  of  order  of  reference.  58 
S.  Babmission  to,  when  must  be  made  rule 

of  court.  860(a) 

8.  In  a  submission  to  arbitration  by  an 
order  of  nisi  prius,  in  an  action  between 
A.  and  B.,  it  is  stipulated  that  a  certain 
sam  of  money  shaJl  J[>e  plk^ced  by  B.  in 
the  hands  of  C,  the  arbitrator,  to  abide 
the  evefit  of  the  award.  B.,  aAer  placing 
the  sum  in  the  hands  of  C,  becomes 
bankrupt  The  submission  is  not  re- 
yoked  :  nor  are  the  assignees  of  B.  en- 
titled to  demand  back  the  money.  Tay- 
Ur  T.  Marling.  65 

4.  Under  such  circumstances  C.  has  not  a 
mere  authority,  but  an  authority  coupled 
with  an  interest.  Ibid. 

5.  Upon  the  reference  of  a  cause,  and  other 
matters  in  difference,  though  the  arbitra- 
tor finds  no  damaged,  and  orders  no  da- 
mages to  be  entered,  the  costs  may  be 
taxed  upon  the  award.  Ibid. 

4.  Where  matters  in  difference  are  referred 
to  the  award  of  three  arbitrators,  or  any 
two  of  them,  the  parties  to  the  submis- 
sion have  a  right  to  the  joint  judgment 
of  at  least  two  of  the  arbitrators  upon 
the  points  submitted  to  their  decision. 
Little  ▼.  NetPton.  851 

7.  Therefore  two  of  such  arbitrators  can- 
not delegate  their  authority  to  the  third. 

Ibid. 

8.  Where,  therefore,  a  submission  had 
been  made  to  A.,  a  barrister,  and  B.  and 
C,  two  merchants,  or  any  two  of  them, 
and  after  evidence  had  been  given  on 
each  side,  A.  and  B.  agreed  to  make  their 
award  'a  favour  of  the  plaintiffs  for  a 
certair  sum,  subject  to  the  decision  of  A. 
upon  a  point  of  law,  to  which  award  C. 
did  not  altogether  agree,  but  he  agreed 
to  the  point  of  law  being  left  to  A.;  and 
the  latter,  without  any  further  communi- 
cation with  either  B.  or  (X,  decided  the 
point  of  law  for  the  plaintiffs,  and  drew 
up  the  award  in  their  favour  for  the  sum 
which  had  been  mentioned,  and  after 
signing  it  at  Birmingham  sent  it  to  Lon- 
don to  be  executed,  by  whichever  of  the 
other  arbitrators  agreed  with  him,  where 
it  was  executed  on  the  following  day  by 
B. :  the  court  set  the  award  aside.  Lit- 
tle v.  Newton.  861 

9.  If  A.  and  B.,  having  finally  agreed  on 
the  terms  of  the  award  when  they  last 
met,  had  affixed  their  signatures  thereto 
at  different  places  and  times,  fturre, 
whether  the  award  could  have  been  ob- 
jected to  on  that  ground.  Ibid, 

10.  Mistake  or  misconduct  of  arbitrators 
not  pleadable  to  an  action  on  award. 

852  (a) 

I I.  Where  a  gross  mistake  is  made  by 
arbitrators,  though  not  apparent  on  the 
face  of  the  award,  the  court  will  some- 
times set  aside  the  award,  as  for  mtMon- 
YOL.  XL.  119 


duet  of  the  arbitrators.    In  re  Hatt  and 
Hinds.  847 

13.  As  where  A.  claiming  two  sums  to  be 
due  to  him  from  B.,  the  contention  before 
the  arbitrators  is  merely  whether  A.  is 
entitled  to  both  or  to  one  only  of  those 
sums,  and  the  arbitrators,  meaning  to 
give  A.  both  sums,  instead  of  adding 
them  together,  deduct  the  smaller  from 
the  larger,  and  instead  of  directing  the 
payment  to  be  made  by  B.  to  A.,  award 
that  the  payment  shall  be  made  by  A. 
toB.  Ibid. 

13.  Award  may  be  set  aside  for  miscon- 
duct of  arbitrators,  under  stat.  9  dc  10 
W.  3,  c.  15,  s.  2.  853  (a) 

14.  An  objection  to  an  award  on  the  ground 
of  irregular  and  improper  conduct  on  the 
part  of  the  arbitrators,  was  held  to  be 
waived  where  such  conduct  had  been 
known  to  the  injured  party  three  weeks 
before  the  award  was  made,  without  any 
objection  been  taken.  BignaU  v.  Gale.  830 

15.  Where  a  cause  had  been  referred  at 
nisi  prius,  and  no  step  had  been  taken 
from  May,  1837,  to  January,  1841,  and 
the  arbitrator  had  inadvertently  omitted 
to  enlarge  the  time  for  making  his 
award,  the  court  refused  to  interfere. 
Lambert  v.  Hutekinson.  858 

16.  Semble,  by  Tindal,  C.  J.,  that  where  an 
arbitrator  has  power  to  enlarge  the  time, 
and  omits  to  exercise  his  power,  the 
courts  have  no  authority  to  enlarge  the 
time  under  the  3  dc  4  W.  4,  c.  42,  s.  89. 

Ibid. 

17.  Heldt  that  the  court  has  no  jurisdiction 
over  fees  of  arbitrators,  paid  under  pro- 
test upon  taking  up  the  award,  but  not 
specified  in  the  award  itself;  or  over  a 
sum  paid,  under  a  similar  protest,  to  an 
attorney  for  preparing  the  award ;  even 
in  a  case  where  the  reference  is,  in  a 
pending  cause,  under  a  judge's  order, 
made  a  rule  of  couru  Donett  v.  Gin' 
geU.  870 

18.  Semble^  that  the  remedy  is  by  action  for 
money  had  and  received.  Ibid. 

19.  All  matters  between  the  parties  in  a 
certain  cause  were,  under  a  judge's 
order,  referred  to  an  arbitrator,  the  costs 
of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  and 
the  award  to  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator,  by  his  award,  found 
that,  at  the  date  of  the  order  of  reference, 
a  balance  was  due  from  the  defendant  to 
the  plaintiffs  on  the  account  between 
them,  consisting  of  the  several  claims 
and  demands  in  the  particulars  of  de- 
mand and  set-off  respectively  mentioned, 
except,  and  excluding  from  such  account, 
a  claim  on  the  part  of  the  plaintiffs  for  a 
loss  alleged  to  have  been  sustained  by 
them  on  certain    hats,  and   that  **th^ 
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plaintiffs  were  then  entitled  to  recover 
from  the  defendant  for  the  said  balance, 
together  with  interest  thereon,  164^  2f. 
Id^  and  no  more  ;**  and  as  to  the  claim 
in  respect  of  the  loss  on  the  hats,  he 
found  that  no  sufficient  evidence  had 
been  laid  before  him  by  the  plaintiffs  to 
show  that,  at  the  date  of  the  order  of 
reference,  they  had  sustained  any  loss  on 
the  hats ;  and  upon  that  ground,  and  for 
want  of  sufficient  evidence  of  such  loss, 
he  found  that  the  plaintiffs  were  not  en- 
titled under  the  reference  to  recover  any 
thing  in  respect  thereof.  And  aAer  dis- 
posing of  the  several  issues  raised  in  the 
cause  substantially  inr  favour  of  the  de- 
fendant, the  arbitrator  directed,  that  the 
defendant  should,  at  a  certain  time  and 
place,  pay  to  the  plaintiffs'  attorneys,  on 
their  account,  the  184/.  Uu  Id^  and  also 
their  costs  of  the  reference  and  award ; 
and  that,  at  the  tame  twM  and  plact,  the 
plaintiffs  should  pay  to  the  defendant*s 
attorneys,  on  his  account,  the  costs 
which,  by  the  order  of  reference,  were  to 
abide  the  event  of  the  award ;  and  that 
the  defendant  should  also  t>ear  his  own 
costs  of  the  reference  and  award : 

Htld:  first,  that  the  award  was  suffi- 
ciently final  with  respect  to  the  matters 
referred;  and,  secondly,  that  although 
the  arbitrator  had  no  power  over  the 
costs  of  the  cause,  his  ordering  them  to 
be  paid  at  a  particular  time  and  place 
did  not  invalidate  the  award.  Codcbum 
v.  Newton.  899 

20.  An  arbitrator  to  whom  a  cause  was 
referred,  with  liberty,  if  he  should  think 
fit,  to  report  specially  to  the  court,  set 
out  in  his  award  a  long  statement  of  the 
evidence,  leaving  the  court  to  draw  in- 
ferences of  fact:  Held,  that  this  was  not 
a  due  exercise  by  the  arbitrator  of  the 
authority  intrusted  to  him.  Jephmm  v. 
Hrnvkim,  366 

SI.  When  award  pleadable  as  satisfaction, 

749(0) 

ARBITRATOR. 
See  ARBiTmiMKHT. 

ARREST  OP  JUDGMENT. 

See  DvcBXT. 

Pleading  in.  744  {h) 

ASSENT. 
See  AosiTT,  I.  3. 

A8SES8I0NABLE  MANORa 
ASSESSMENT. 
See  CovsiTAST,  4. 

ASSESSMENT  OF  DAMAGES. 
Cnnecessary  where  finding  for  defendant, 
on  issue  joined  on  plea  in  bar  of  whole 
action.  409  (a) 

ASSIGNEES  OF  BANKRUPT. 

See  Aroitraxkitt,  4. 


ASSIGNMENT. 
See  Bafkbupt,  II.    Stamp,  L  S,  3. 

1.  Of  apprentice,  effect  oL  666(41) 

2.  In  what  form  valid.  AmL 

3.  Of  term,  at  common  law,  might  be  by 
parol.  734  (6) 

4.  By  statute  of  frauds,  must  be  in  writing, 
but  need  not  be  under  seaL  RU, 

ASSUMPSIT. 

1.  Where  in  contemplation  of  a  deed  to  be 
executed  between  the  parties,  a  draft  is 
prepared,  is  finally  approved  oC  and  is 
afterwards  engrossed  and  executed,  aa 
agreement  contained  in  such  draft  can- 
not form  the  subject  of  an  action  of  as- 
sumpsit 

3.  To  a  count  in  assumpsit  on  such  aa 
agreement,  non  assumpsit  is  a  sufficient 
plea.    FUmer  v.  Bumby.  539 

3.  In  assumpsit  upon  a  parol  agreement, 
the  defendant  cannot,  under  non  assump- 
sit, show  that  an  agreement,  which  was 
once  a  perfect  contract,  has  since  merged 
in  a  contract  bv  deed.    (Per  Maule,  L) 

Rid. 

4.  To  a  count  containing  an  allegation — 
that  the  plaintiff  consented  and  agreed 
not  to  take  any  further  proceedings  in  a 
certain  other  action  between  the  plaintiif 
and  the  defendant,  and  that  by  an  order 
made  by  Mr.  Justice  A.,  it  was  ordered 
that  the  proceedings  in  the  said  action 
should  be  stayed,  and  that  the  same  then 
were  and  thence  hitherto  have  been  and 
still  are  stayed, — the  defendant  pleads, 
that  the  further  proceedings  in  the  said 
action  have  not  been  and  are  not  suyed 
according  to  the  plaintiff's  agreement  in 
that  behalf,  but,  on  the  contrary  thereoC 
the  said  action  is  still  depending  and  act 
discontinued  or  stayed ;  and  that  it  is  by 
the  said  order  of  Mr.  Justice  A.  ordered 
that,  upon  payment,  dec,  [the  debt  for 
which  that  action  was  brought,]  together 
with  interest  thereon,  on,  dec,  ail  further 
proceedings  should  be  stayed ;  and  that 
unless  the  said  debt  and  interest  were 
paid  as  aforesaid,  the  plaintiff  was  to  be 
at  liberty  to  sign  judgment  and  issue 
execution  for  the  amount,  with  costs  of 
judgment,  dec.  Replication,  that  plaintiff 
did  consent  and  agree  not  to  take  any 
further  proceedings  in  the  said  action, 
and  did  cease,  and  hath  from  thence 
hitherto  ceased,  to  prosecute  the  same, 
and  all  further  proceedings  therein  were 
and  have  been  stayed,  according  to  the 
plaintiff's  agreement  in  that   behalC — 

j  concluding  to  the  country.  Heldy  that 
upon  the  issue  raised  by  this  replication, 
the  plaintiff  was  bound  to  prore  an 
absolute  stay  of  proceedings ;  and  that 
such  absolute  stay  of  proceedings  was 

j     disproved  by  the  judge's  order,  which. 

1     upon  production  by  the  plaintiff,  appear 
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€d  ta  be^  in  the  conditional  form  stated 
in  the  plea.    Filmer  y.  Bumlty.  629 

?  An  allegation  of  an  offer  to  pay  a  '*just 
and  reasonable  snm"  in  satisfaction  of  a 
demand  for  an  attorney's  bill  of  costs,  is 
not  established  by  proof  of  an  offer  to 
pay  the  costs  whm  the  bill  U  taxed,     JHd, 

ATTESTING  WITNESS. 
See  Bills  avd  Notxs,  L  8. 

ATTORNEY. 

L  PrwiUge  of.    See  PaiyiLEex. 

Sheriff  not  bound  to  notice.  439  (6) 

n.  BiU  of  eotti.    Set  Assumpsit,  6. 

1.  Plea,  negativing  delivery  of  bill  to  more 
than  one  client — what  it  should  state. 

815(A) 

9.  Proceedings  under  a  fiat  in  bankruptcy 
before  country  commissioners,  appointed 
under  1  &  2  W.  4,  c.  56,  are  not  pro- 
ceedings at  law  or  in  equity,  requiring 
the  delivery  of  a  signed  bill  of  costs, 
under  2  G.  2,  c.  23,  s.  23.  Harper  v. 
WiUiame,  816 

3.  On  the  taxation  of  an  attorney's  bill  as 
between  attorney  and  client,  more  than 
one-sixth  of  the  amount  was  struck  off,  in 
consequence  of  all  charges  being  disal- 
lowed, previous  to  the  15th  of  July,  1837, 
when  the  7  W.  4,  &  1  Vict.  c.  56,  came 
into  operation,  by  reason  of  the  attorney 
not  having  been  an  attorney  of  this 
court: 

Heldf  that  the  attorney  was  liable  to  pay 
the  costs  of  taxation  under  the  2  G.  2,  c. 
23,  s.  23.    Nnoton  v.  Harland,  886 

ATTORNMENT. 
When  unnecessary  before  stat  4  &  6  Ann. 
c  16.  418(a) 

When  necessary.  Ibid, 

AUDITORS. 
See  Account,  Actiok  of. 

AUTHORITY. 

8m  AccoOKT  Stated,  2.  Aokitt.  Arbitjia* 

xsirr,  4, 6.   Falsi  Im PBisomi skt. 

AVERMENT. 

See  AenxxMSHT,  II.    CoirDiTioir,  6.    Plsad- 

im,  L  ii  2;  II.  1»  2;  m.  2;  V.  ii.  2. 

AVOWRY. 
See  Plxadiits,  IV.  2,  8. 

AWARD. 
See  AftBiTmAMXirT. 


816  (a) 
466  (<0 


BAIL. 
1.  Where  no  process  issued. 
S.  When  peer  may  be  held  to 

BAILIFF. 
See  Aesirr,  I. 

BANKER. 
See  Bills  Ann  NoTms^  IL  8, 4.   Bonn. 


BANKING  COMPANY. 

1.  The  plaintiffs  having  obtained  judgment 
in  an  action  against  a  public  officer  of  a 
banking  company,  under  the  7  G.  4,  c.  46, 
sued  out  a  etirt  facia*  against  fiAeen  per- 
sons, whom  they  charged  as  members 
of  the  copartnership.  The  sheriff  having 
relumed  nihil  and  non  tunt  invtnti^  as  to 
the  whole,  twelve  of  them  voluntarily 
appeared,  and  the  plaintiffs  prayed  exe- 
cution against  them.  On  demurrer,  as- 
signing for  cause,  that  although  fifteen 
persons  were  included  in  the  writ,  the 
declaration  was  against  twelve  only: — 
Htldt  that  the  variance  between  the  writ 
and  the  declaration,  if  an  irregularity, 
should  have  been  taken  advantage  of  by 
motion,  and  was  not  ground  of  demurrer. 
Fowler  v.  Ricktrby,  760 

2.  Held^  also,  that  in  proceedings  under  the 
act  the  non-joinder  of  other  parties  could 
not  be  pleaded  in  abatement  Ibid, 

3.  The  plaintiffs  declared  in  tnrtfaciae^  re- 
citing a  judgment  recovered  against  one 
M.,  one  of  the  public  registered  ofiScers, 
for  the  time  being,  of  abanking company, 
under  the  7  G.  4,  c.  46,  and  prayed  exe- 
cution against  certain  parties  who  were 
alleged  to  have  been,  at  the  time  of  re- 
covering the  judgment,  and  still  to  be, 
members  of  the  copartnership.  Plea, 
that  at  the  time  of  the  said  recovery  the 
said  M.  was  not  one  of  the  public  officers 
of  the  said  copartnership  in  manner  and 
form  as  the  plaintiffs  had  alleged ;  con- 
cluding to  the  country :  KeM,  on  special 
demurrer,  that  as  the  plea  traversed  mau 
ter  neither  expressly  alleged  in  the  de- 
claration nor  necessarily  io  be  implied,  it 
was  bad  for  notxsoncluding  with  a  verifi- 
cation. Ibid, 

4.  Held,  also,  that  if  it  was  intended  by  the 
plea  to  allege  thatM.  had  ceaeed  to  be  the 
public  officer  of  the  company  aAer  the 
commencement  of  the  action,  and  before 
judgment  recovered,  the  defence  was  in- 
sufficiently stated.  Ibid, 

BANKRUPT. 

See  Abjutramxht,  3.  ATToniraT,  3.  Phao- 
tw:k,  IJL  iv.  4.     Wabbart  ov  Attobhbt. 

I.  Act  of  Bankruptcy, 

A  eonvveyanoe  by  a  trader  of  his  effects  a; 
ascertain  place  is  not  an  act  of  bank 
raptcy,  unless  it  be  shown  that  he  had  no 
other  effects.    Ckate  v.  Goble,  930 

n.  Jteignment  tn,  dfeet  of.  960  (a) 

Goods  seized  under  ayi.  fa.  issued  by  A. 
against  B.  are  claimed  by  C.  In  a  feign- 
ed issue  between  C.and  A.,  to  try  whether 
the  goods  were,  at  the  time  of  the  seizure, 
the  goods  of  C,  it  is  competent  to  A.  to 
negative  the  title  of  0.  by  showing  that 
the  goods,  though  seized  by  A.  and 
claimed  by  C,  passed  to  the  assignees 
of  B.  by  relation  to  an  act  of  bankruptcy 
committed  by  B.  before  the  seizure,  and 
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Defore  the  conreyvice  under  which  C. 

claims.    Cham  r.  GobU,  930 

in.  Whethitr  procttdingM  in,  befort  chanctUor, 

ort  jfTorudingt  in  Chancery,  828  (a) 

BANKRUPTCY. 
Set  Attohvvt,  IL  %, 

BARON. 
As  to  certifying  or  recording,  463  (d) 

BARON  AND  FEME. 

8U  BOKS.   HUSBAFD  AFD  WlFS.   PlXADISO, 

IV.  3,  3. 

BENEFICE. 
See  AppRopRiATioir.  CavncH. 

BILL  OF  COSTS. 
See  Assumpsit,  6.    ArromirsT,  II. 

BILLS  AND  NOTES. 
See  AexiTT  1. 1, 2.  PlkaDhto,  I.  ii.  2,  iv ;  IIL  1. 

PrOCURATIOIT.      ScRRTT.     WlTRKSS. 

L  JUeration.  910  (6) 

1.  Only  material  in  case  of  accommodation 

billornote.  911(a) 

3.  Where  new  stamp  required  in  cons^ 

quence  of.  911  (6) 

3.  In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  the  note,  on 
being  produced,  appeared  to  have  been 
altered;  the  woras  **or  order^  having 
been  substituted  for  "or  other."  The 
attesting  witness  who  had  prepared  the 
note  stated  that  he  could  not  say  whether 
the  alteration  was  in  his  writing  or  not, 
but  that  he  ought  to  hare  drawn  the  note 
originally  with  the  words  "or  order." 
The  defendant  had  paid  two  years*  in- 
terest  on  the  note:  Held,  that  this  was 
reasonable  evidence  from  which  it  might 
be  inferred  that  the  alteration  had  taken 
place  with  the  defendant's  consent  Carist 
V.  TattersalL  890 

4.  Upon  an  issue  on  non  aeceptami  pleaded 
to  an  action  against  the  drawee  of  a  bill 
of  exchange,  the  bill  when  produced  ap- 
peared to  have  been  altered  in  its  date. 
Held,  that  it  was  incumbent  on  the  plain- 
tiff to  give  9ome  evidence  of  the  circum- 
stances under  which  this  alteration  took 
place.    Clifford  v.  Parker,  909 

n.  Acceptor, 

In  an  action  by  the  payee  against  the 
acceptor  of  a  bill  of  exchange,  the  de- 
fendant pleaded,  that  before  the  bill  be- 
came due,  and  whilst  the  plaintiff  was  the 
holder  thereof,  and  before  the  commence- 
ment of  the  action,  the  plaintiff  released 
the  bill ;  not  alleging  that  the  release  was 
after  the  acceptance.  Held,  on  demurrer, 
that  the  plea  was  bad  for  the  want  of  such 
allegation.    Athton  v.  Freeeton,  1 

3.  In  Bii  action  by  A.,  the  drawer  and  payee 
of  a  bill  of  exchange,  as  against  B.,C.,  and 
D.,  acceptors,  D.  pleads  that  B.,  C,  and  D. 
were  partners,  and  that  the  bill  was  ac- 
cepted by  B.  and  C,  without  his  know- 
ledge, privity,  or  consent,  in  respect  of  a 


debt  contracted  by  B.  and  C.  before  Ac 
partnership,  and  not  in  respect  of  a  debt 
relating  to  the  parmership.  Upon  a  re- 
plication of  de  injuria  to  this  plea,  issue 
must  be  found  for  the  plaintiff,  if  it  appear 
that  the  consideration  of  the  bill  was  a 
debt  which  arose  partly  before  and  paitly 
after  the  commencement  of  the  partner- 
ship. 

Semble,  that  the  proper  replication  would 
be  non  aeceptami,    Wilton  v.  Lewis,      197 

3.  Payment  by  a  stranger  of  the  amooat 
of  a  bill  of  exchange  to  the  bankers  at 
whose  house  the  bill  is,  by  the  accept- 
ance, made  payable,  under  an  arrange- 
ment with  such  bankers,  whereby  (he 
party  paying  obtains  possession  of  the 
bill  for  a  collateral  purpose  of  his  own, 
is  not  a  payment  of  the  bill  fry  the  acetptor. 
Nor  can  such  payment,  if  made  before 
the  bill  becomes  due,  be  considered  as  a 
payment  for  the  honour  of  an  endorser. 
Deacon  v.  Stodhart,  317 

4.  Where,  therefore,  to  a  count  by  the  exe- 
cutors of  A.,  the  endorser,  against  B.,  C^ 
and  D.,  the  acceptors  of  a  bill,  the  de- 
fendants pleaded  payment,  and  the  evi- 
dence was  that  A.  had  placed  the  bill  ia 
the  hands  of  E.,  in  order  to  be  presented, 
who  improperly  discounted  it,  and,  to  re- 
gain possession  of  it,  paid  the  amooat 
into  the  bankers  of  B.,  C.,  and  D.,the  ac- 
ceptors, and  then  returned  the  bill  to  A.; 
it  was  held  that  this  evidence  negatiTcd 
the  plea.  /M. 

BISHOP. 
See  Church. 

BONA  FIDE8. 
See  EvisRircR,  L  1.    Falsr   RapRBsarrA- 

TIOS. 

Sufficiency  of,  without  reasonable  groand 
of  belief:  475  (•) 

BOND. 

1.  Delivery  of  to  third  party,  and  subs^ 
qnent  refusal  by  obligee,  effect  oL 

678(6) 

2.  Delivery  to  feme  covert,  and  refusal  by 
baron,  effect  of.  iW. 

3.  Given  for  valid  demand,  and  also  for 
debt  made  void  by  sut  void  m  toto, 

863  (s) 

4.  In  an  action  upon  a  bond,  the  condition 
of  which  was  for  the  honest  and  faithful 
service  of  a  banker's  clerk,  three  breach- 
es were  assigned,  viz.,— general  miscon- 
duct, irregular  and  unbusiness-like  con- 
duct, and  not  faithfully  accounting.  Aa 
arbitrator  to  whom  the  cause  was  refer- 
red found  specially  that,  on  a  certaia 
day,  the  clerk  made  an  erroneous  balance 
sheet,  failing  to  exhibit,  as  it  should  hare 
done,  a  surplus  of  100/.,  but  that  there 
was  no  proof  that  such  sum  came  to  the 
hands  of  the  clerk;  and  also  that  on 
another  occasion  the  clerk  having  re- 
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ceired  from  a  customer  2132.,  entered  it 
in  the  books  of  the  bank  as  1 132.,  exhibit- 
ing on  that  day's  balance  sheet  a  false 
and  unaccounted-for  sarplus  of  100/.; 
Held,  that  these  facts  did  not  show  con- 
clusively that  the  condition  of  the  bond 
bad  been  broken,  so  as  to  call  upon  the 
court  to  interfere  with  the  inference 
drawn  by  the  arbitrator.  Jephmm  y.  How- 
kint.  366 

BOOKS  OF  COMPANY. 
Stt  CoMTAHT,  3,  4,  11.    Etidbhcx,  L  3. 

BREACH. 
See  Lakdlord  afd  Txitaht. 
Necessity  of  showing,  before  action. 

333  (a) 
BITTER  AND  SELLER. 
Set  Vxnoa  ahd  PuRCHASim.    Warbahtt. 


CALL& 
Set  Compart,  6,  6,  0,  10. 


CALSTOCK. 

Assessionable  manor  of. 
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CANAL. 
See  Statutb,  4. 

CANCELLATION. 

See  Deed. 

CAPIAS  AD  RESPONDENDUM. 

1.  When  it  will  not  lie  against  a  peer. 

461  (6) 

2.  First  given  in  actions  of  account  by  stat. 
ofMarlebridge.  464(c) 

3.  Extended  to  debt,  dLC  by  26  Ed.  3,  c.  17. 

Jbid.i^a) 

4.  To  eate  by  19  H.  7,  c.  9.  Ibid, 

5.  Lay  at  common  law  in  tretpass,  by  reason 
of  the  breach  of  the  peace.  Jbid, 

CAPIAS  AD  SATISFACIENDUM. 

See  Parliament,  III.  2.     Sheriff,  4. 

When  it  will  lie  against  a  peer.       437  (a) 

CARGO. 
See  Shippiro,  1,  2, 3,  -4. 

CASE. 
See  Action  or  the  Case.    Capias  ad  8a- 

T18FACIERDUM. 

CERTIFICATE. 
See  Acxrowlkdomert. 

CHAIRMAN. 
See  Compart,  11. 

CHANCERY.  COURT  OF. 
See  Bankrupt. 
Equitable  jurisdiction  of,  created   within 
time  of  legal  memory.  466  (e) 

CHARTER. 
See  Church. 

CHARTERPARTY. 
See  Ship,  1,  6. 
Memorandum  of  charter,  what  is  properly 
so  called.  208  (o) 


CHECK. 

Set  Flradiro,  I.  li.  4. 

CHURCH. 
The  municipal  corporation  act,  6  4c  6  W.  4, 
c.  76,  s.  139,  enacts  that  where  any  body 
corporate  is  seised,  in  its  corporate  capa- 
city, of  any  manors,  lands,  tenements,  or 
hereditaments  w hereunto  any  advowson, 
or  right  of  nomination  or  presentation  to 
any  benefice  or  ecclesiastical  preferment, 
is  appendant  or  appurtenant,  or  of  any 
advowson  in  gross,  or  has  any  right  or 
title  to  nominate  or  present  to  any  bene- 
fice or  ecclesiastical  preferment,  every 
such  advowson  and  every  such  right 
of  nomination  and  presentation  «h^l  be 
sold  as  the  ecclesiastical  commissioners 
may  direct ;  with  a  proviso,  **  that  in  any 
case  of  vacancy  arising  before  any  such 
sale  shall  have  taken  place  and  been 
completed,  such  vacancy  shall  be  sup- 
plied by  the  presentation  or  nomination 
of  the  bishop  or  ordinary  of  the  diocese 
in  which  such  benefice  or  ecclesiastical 
preferment  is  situated." 

The  1  &  2  Vict  c.  31,  s.  1,  aAer  reciting 
the  above  clause,  and  also  reciting  that, 
in  some  instances,  the  manors,  lands, dec, 
whereof  some  municipal  corporations  are 
seised,  were  granted  to  them  with  an  ob- 
ligation to  nominate,  provide,  and  sustain 
in  certain  churches  or  chapels,  able  and 
fit  priests,  curates,  preachers  or  ministers 
for  the  performance  and  administration 
of  ecclesiastical  duties  and  rites  therein, 
and  for  the  cure  of  the  souls  of  the  parish- 
ioners and  inhabitants  of  the  parishes  or 
places  thereunto  belonging;  and  although 
such  corporation  had  from  time  to  time 
duly  nominated  and  provided  such  priests, 
dLC,  and  provided  stipends  for  their  sus- 
tenance, and  had  either  provided  houses 
for  their  residence  or  made  allowances  in 
lieu  thereof,  yet  such  stipends  and  allow- 
ances had  not  been  fixed  or  assured  by 
any  competent  authority,  and  for  want  of 
any  regular  endowment  or  augmentation 
of  such  curacies,  they  had  not  become 
perpetual  cures  or  benefices  presentative, 
and  the  curates  had  not  become  bodies 
politic  and  corporate  within  the  meaning 
of  the  1 G.  1,  c.  10,  s.  4,  and  36  G.  3,  c.  83, 
8. 3,  by  reason  whereof  doubts  had  arisen, 
whether  the  right  of  nominating  ministers 
to  such  churches  and  chapels  could  be 
sold  under  the  provisions  of  the  6  &  6 
y^.  4,  c.  76,  s.  139;  and  it  is  expedient 
that  such  doubts  should  be  removed, — 
enacts  that  every  right  of  nomination  of 
every  such  priest,  curate,  preacher,  or 
minister,  which  at  the  time  of  the  passing 
of  the  6  &  6  W.  4,  c.  76,  was  vested  in 
any  municipal  corporation,  Ac,  shall  and 
may  be  sold,  as  the  commissioners  may 
direct,  and  shall  become  vested  in  the 
purchaser  thereof,  his  heirs  and  assigns; 
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and  that  from  and  after  such  sale  and  as- 
surance every  such  curacy,  preachership, 
or  ministry,  shall  become  a  benefice  pre- 
sentative  within  the  36  G.  3,  c.  83,  s.  3, 
and  every  such  curate,  dtc^  a  body  politic 
and  corporate  within  the  meaning  of  the 
i  G.  1,  c.  10,  s.  4,  6lc^  and  every  such 
purchaser,  his  heirs  and  assigns,  may 
present  to  such  benefice,  from  lime  to 
time,  when  the  same  shall  become  va- 
cant, dec. 

By  a  charter  of  the  6th  James  I.  the 
tithes,  ice.,  within  the  lordship  of  Bury 
8t.  Edmunds  were  granted  (subject  to  a 
then  existing  lease  thereof  for  forty  years) 
to  the  alderman  and  burgesses  of  that 
town,  who  agreed,  after  the  expiration  of 
the  said  lease,  to  pay  8^.  10s.  of  the  tithes 
and  glebe  lands  yearly  to  the  curates  and 
ministers  of  the  parish  churches  of  St. 
Mary  and  St  James,  in  Bury  SL  Edmunds 
aforesaid.  By  another  charter  of  the  1 2 
James  I.^reciting  that  he  expected  the 
alderman  and  burgesses  of  Bury  afore- 
said would  provide  and  sustain  approved, 
able,  and  fit  ministers  and  preachers  of 
the  Word,  and  other  officers  in  the 
churches  aforesaid  necessary,  at  all  times 
to  come — the  king  granted-  to  them  and 
their  successors  the  whole  and  entire 
rectories  and  vicarages  of  Bury  St.  Ed- 
munds, and  of  the  aforesaid  parish 
churches,  and  the  advowsons  and  dona- 
tions, free  dispositions,  and  rights  of  pa- 
tronage of  the  same  churches,  and  all 
manner  of  tithes,  &c. 

The  corporation  made  no  endowment, 
and  gave  no  fixed  stipend  to  the  ministers 
of  either  of  l^e  said  churches,  but  subse- 
quently to  the  year  1687  appointed  two 
clergymen  to  each  church,  the  one  called 
a  preacher  or  lecturer,  and  the  other  a 
curate  or  reader,  the  former  being  paid 
by  a  salary  from  the  corporation,  varying 
from  100/.  to  80/.  a  year;  and  the  latter, 
since  the  year  1712,  deriving  his  only 
remuneration  from  the  surplice  fees  and 
Easter  ofl^erings. 

The  office  of  curate  or  reader  of  the 
parish  of  St  James  having  become  va- 
cant before  any  sale  had  been  effected  by 
the  corporation : 

Held,  that  it  was  unnecessary  to  con- 
sider whether  the  right  of  presentation  or 
nomination  to  that  office  was  within  the 
5  dc  6  W.  4,  c.  76,  s.  139,  inasmuch  as  it 
clearly  fell  within  the  provisions  of  the  1 
&,  2  Vict  c.  31 ;  and  that  the  necessary 
consequence  of  holding  it  to  be  within  the 
latter  statute,  was  to  bring  it  within  the 
proviso  of  the  139th  section  of  the  former 
act;  and  consequently  that  such  right  of 
presentation  or  nomination  vested  in  the 
bishop  of  the  diocese.  Hinev.  Reynolds.  71 
CLERK. 
Sm  AcoovifT  States,  1.    Bond,  4.    Pbac- 
TicB,  II.  iv.  1. 
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8ii  Attokivkt,  n.  I. 

COAI^ 

See  Statvts,  S. 

C0MMI6SI0NEK8  OP  BANiatUPT. 

See  Attorkkt,  II.  %, 

COMMON  PLEAa 

Jurisdiction  of,  by  fictitious  daumm  fngiii 
created  in  the  reign  of  Charles  IL  466  (i) 

COMMONS,  HOUSE  OP. 

Privileges  of. 

See  Privilsox,  IL    Prbsgriptiov,  2. 

COMPANY. 
See  Statute. 

1.  Books  of.    See  Evidkrce,  L  2. 

2.  Minutes  of  former  meeting,  confirmattoi 
of,  at  subsequent  meeting.  680  (s) 

3.  The  London  Grand  Junction  Railway 
act  (6  &  7  W.  4,  c.  civ.  s.  146)  directs  that 
the  company  shall  cause  "  the  names  of 
the  several  corporations,  and  the  names 
and  additions  of  the  several  persons  vho 
shall  then  be  or  who  shall  from  time  to 
time  thereafter  become  entitled  to  shares 
in  the  said  undertaking,  with  the  namber 
of  shares  they  are  respectively  entided  to, 
and  the  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number  bj 
which  every  share  shall  be  distinguished, 
to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  said  company,  sad 
after  such  entry  made  to  cause  their  comr 
mon  seal  to  be  affixed  thereto."  By  sect 
147,  the  company  is  also  required  to  keep 
a  book  containing  **  a  true  account  of  the 
places  of  abode  of  the  several  proprietors 
of  the  said  undertaking."  By  sect  15S, 
in  any  action  to  be  brought  by  the  com- 
pany against  any  proprietor  for  the  time 
being  of  any  share  in  the  said  under- 
taking, to  recover  money  due  in  respect 
of  any  call,  it  is  enacted  that,  **  in  order 
to  prove  that  the  defendant  was  a  pro- 
prietor of  such  share  in  the  said  ande^ 
taking  as  alleged,  the  production  of  the 
book  in  which  the  said  company  is  bj 
this  act  directed  to  enter  and  keep  die 
names  and  additions  of  the  seven]  pro- 
prietors from  time  to  time  of  shares  in  the 
said  undejrtaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  of  the  places  of  abode  of  the  several 
proprietors  of  the  said  undertaking,  and 
of  the  several  persons  and  corporations 
who  shall  from  time  to  time  become  pro- 
prietors thereof,  or  be  entitled  to  shares 
therein,  shall  be  primd  facie  evidence  that 
such  defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares  there- 
in:" 

Held,  that  the  hook  referred  to  in  the 
162d  section  was  the  book  which  the 
company  were  directed  to  keep  by  the 
145th  section ;  and  that  a  book  kept  hf 
them  which  was  intended  to  be  kept  on 
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der  the  provisions  of  the  last-mentioned 
clause,  containing  the  names  and  addi- 
tions of  all  persons  whom  the  company 
tuppoud  to  he  the  persons  entitled  to 
shares,  together  with  the  numbers  of 
those  shares,  though  not  in  all  cases  the 
amount  of  subscription  paid  thereon,  and 
also  the  proper  number  by  which  each 
share  was  distinguished,  and  which  book 
was  sealed  from  time  to  time  by  the  com- 
mon seal  of  the  company,  was  a  sufficient 
compliance  with  the  act,  so  as  to  render 
the  book  admissible  in  eridence,  notwith- 
standing the  book  contained  the  names 
of  persons  not  entitled  to  shares,  and 
omitted  those  of  others  who  were ;  and 
although  there  were  some  entries  to 
which  no  seal  had  ever  been  affixed : 

Held,  also,  that  the  prtmA  fade  evidence 
of  the  defendant  being  a  proprietor,  esta- 
blished by  the  production  of  the  book, 
was  not  rebutted  by  proof  that  a  third 
party  was  the  original  subscriber  in  re- 
spect of  the  shares  in  question.  London 
Grand  Junction  Railway  Company  y.  Free^ 
man.  606 

4.  By  their  act  of  incorporation,  a  railway 
company  are  required  to  cause  the  names 
of  the  several  corporations,  and  the  names 
and  additions  of  the  several  persons,  who 
shall  be  or  become  entitled  to  shares  in 
the  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  the  amount  of  the  subscriptions  paid 
thereon,  and  the  proper  number  by  which 
each  share  shall  be  distinguished,  to  be 
entered  in  a  book  to  be  kept  by  the  com- 
pany, and  after  such  entry  made,  to  cause 
their  common  seal  to  be  affixed  thereto. 
They  are  further  required  to  enter  and 
keep,  in  some  book  to  be  provided  for 
that  purpose,  a  true  account  of  the  names 
of  the  several  corporations,  and  of  the 
names  and  places  of  abode  of  the  several 
persons,  who  shall  be  so  entitled.  The 
act  provides  that  in  order  to  prove  that  a 
defendant  is  proprietor  of  the  shares  in 
respect  of  the  calls  upon  which  he  is 
sued,  the  production  of  the  booke  in  whioh 
the  company  are  directed  to  enter  and 
keep  respectively  the  names  and  addi- 
tions of  the  several  proprietors  of  shares 
in  the  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to, 
and  an  account  of  the  names  of  the 
several  corporations,  and  of  the  names 
and  places  of  abode  of  the  several  per- 
sons, who  shall,  from  time  to  time,  be 
entitled  to  shares  in  the  undertaking, 
shall  be  primA  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of  the 
number  and  amount  of  his  shares:  Held, 
tiiat  in  order  to  show  proprietorship  under 
the  last-mentioned  enactment,  it  is  in- 
cumbent on  the  company  to  produce,  as 
well  the  book  required  to  be  kept  by 
die  first,  ar  that  required  to  be  kept  by  the 


second,  of  the  above. clauses:  but  that, 
provided  the  name  and  addition  of  the 
defendant  are  properly  described,  it  will 
be  no  objection  to  the  sufficiency  of  the 
evidence,  that  the  additions  of  other  pro- 
prietors are  omitted.  London  4r  Brighton 
Bailway  Company  v.  Fairelough,  674 

6.  Where  a  clause  in  an  act  empowering 
directors  of  a  railway  company  to  make 
calls,  requires  twenty-one  days*  notice  to 
be  given  of  every  call,  by  advertisement, 
and  directs  that  moneys  so  called  for 
shall  be  paid  to  such  persons,  and  at  such 
times  and  places,  as  in  such  notice  shall 
be  Appointed ;  and  the  act  directs  that  at 
the  trial  of  any  action  for  a  call,  it  shall 
only  be  necessary  to  prove  that  the  de- 
fendant was  a  proprietor  of  such  shaie 
or  shares  in  the  undertaking  as  such  ac- 
tion is  brought  in  respect  of,  or  some  one 
such  share,  and  that  such  notice  was 
given,  as  directed  by  the  act,  of  such  call 
having  been  made,  without  proving  the 
appointment  of  the  directors,  or  any  other 
matter ;  it  is  sufficient  to  state  the  place 
and  the  time  of  payment  in  the  adver- 
tisement, without  noticing  either  in  the 
resolution  for  making  the  call,  such  state- 
ment being  made  with  the  previous  or 
subsequent  assent  of  the  directors ;  which 
assent  will  be  presumed.  Ibid. 

6.  A  railway  act  makes  the  shares  trans- 
ferable by  deed,  and  directs  that  on  every 
sale,  the  deed  being  executed  by  the  seller 
and  the  purchaser,  shall  bo*  kept  by  the 
company,  or  by  the  secretary  or  clerk  of 
the  company,  who  shall  enter,  in  some 
book  to  be  kept  for  that  purpose,  a  me- 
morial of  such  transfer  and  sale,  and  en- 
dorse the  entry  of  such  memorial  on  the 
deed  of  sale  or  transfer;  and  that,  until 
such  memorial  shall  have  been  made  and 
entered,  the  seller  shall  remain  liable  for 
all  future  calls,  and  the  purchaser  shall 
have  no  part  or  share  in  the  profits : 
Held,  that  in  order  to  show  a  pany  sued 
for  calls  to  be  a  proprietor  under  such  a 
deed  of  transfer,  it  is  not  necessary  to 
prove  that  a  memorial  of  the  transfer  has 
been  entered.  London  and  Brighton  Bail' 
way  Company  v.  Fairelough.  674 

7.  The  deed  of  transfer  was  executed  by  A., 
the  seller,  with  the  name  of  B.  inserted 
as  the  purchaser;  before  any  execution 
of  the  deed  by  B.,  it  was  arranged  that  C, 
instead  of  B.,  should  be  the  purchaser ; 
whereupon  the  name  of  B.  being  struck 
out  and  that  of  G.  substituted,  A.  re-exe- 
cuted the  altered  deed:  Held,  that  the 
deed  was  so  far  complete  as  between  A. 
and  B.  that  it  could  not  operate  as  a  con- 
veyance to  C.  without  a  new  stamp.  Ibid. 

8.  Quare,  whether  it  might  have  been  shown 
that  B.'s  name  had  been  inserted  by  mi*' 
take.  Ibid. 

9.  A  railway  act  authorizes  the  directors  to 
sue  for  calls,  or  to  declare  *he  shares  be- 
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6.  When  exigefit  lies  against  452  (d) 

7.  When  bailable.  466  (d) 

8.  When  may  be  taken  in  ezecntion.    IlntL 

9.  Panishment  for  not  attending  parliament 
according  to  summons.  463  (6) 

PAIS,  MATTER  IN. 

Distinction  between,  and  matter  of  record. 

761(c) 

PERFORMANCE. 

General  averment  of. 

See  Plbadivo. 

PETITIONING  CREDITOR'S  DEBT. 
See  Wahbaxt  of  Attobhst. 

PLEA. 

See  Assumpsit.    Bahkxito  Comfakt. 

In  abatement  or  in  bar.  440  (c) 

PLEADING. 

Se<  AORSBMBHT.  ABBITRAMBiTT,  20.  Ar- 
RBST  OF   JcDOMBIfT.      AsSBSSMSHT  OF  Da- 

XAOBS.    Baitriho  Cojcfakt.     Bills  and 

NOTBS.        COMFAHT.        DbCBIT.        DbTIBB. 

Ihducbmbnt. 

L  In  Jlitumptit, 

i.  Declaration, 

See  Plea,  (infrA  ii.) 

1.  The  declaration  slated,  that  theretofore, 
to  wit,  on  the  81st  of  May,  1826,  by  an 
agreement  in  writing,  the  defendant's 
testator  agreed  within  two  years  from 
Midsummer  then  next,  to  build  certain 
houses ;  and  alleged  for  breach,  that  the 
houses  at  the  commencement  of  the  ac- 
tion (1839)  were  unbuilt,  contrary  to  the 
agreement :  Held,  bad  on  general  demur- 
rer, for  not  showing  that  two  years  from 
Midsummer  next  after  the  making  of  the 
agreement  had  elapsed  previous  to  the 
commencement  of  the  suit.  Parkin$on  v. 
Whitehead.  329 

ii.  PUa. 

See  AsscMPSiT,  2. 

1.  The  declaration  set  out  a  Contract, 
whereby  the  plaintiff  agreed  to  employ 
the  defendant  in  his  service,  and  the  de- 
fendant agreed  to  serve  the  plaintiff  in 
his  business  for  one  month  certain,  and 
until  the  expiration  of  a  month^i  notice  to  be 
given  by  either  party.  In  consideration 
whereof  the  defendant  did  thereby  agree, 
that  he  would  not,  daring  the  continuance 
of  such  service,  or  within  the  space  of 
twenty-four  months  after  quitting  or  being 
discharged  from  the  same,  commence,  &c., 
the  business  of  a  cowkeeper  within  five 
miles  from  Northampton  Square,  in  the 
county  of  Middlesex ;  and  if  at  any  time 
during  such  service,  or  within  twenty- 
four  months  after  the  determination  thereof, 
the  defendant  should  commence,  &c., 
such  business,  that  he  would  pay  10s.  for 
every  day  that  he  should  act  contrary  to 
the  agreement.  The  declaration  then 
averred,  that  the  defendant  entered  into 
the  plaintiff's    service,  and   continued 


therein  until,  &C.,  when  he  quitted  ami 
was  discharged  from  the  same :  and  althongh 
the  plaintiff  had  always  performed  and 
fulfilled  the  agreement  in  all  things 
therein  contained  to  be  performed  on  his 
part,  yet  the  defendant  did  not  perform 
the  said  agreement,  dec, — stating  the 
breach  to  be,  that  the  defendant  did  com- 
mence, dccn  such  business  within  the 
specified  time  and  space. 

Plea,  that  the  plaintiff  did  not  give  lo 
the  defendant,  nor  the  defendant  to  the 
plaintiff,  a  month's  notice  in  writing,  to 
determine  the  contract  and  service,  con- 
cluding witte  a  verification. 

On  demurrer  to  this  plea  it  was  held 
bad.     Proctor  v.  Sargent,  20 

2.  Held,  also,  that  the  general  all^ation  of 
performance  of  the  agreement  by  the 
plaintiff  in  the  declaration  was  sufficient 
on  general  demurrer ;  and  also,  that  if 
the  defendant  had  been  improperly  dis- 
charged by  the  plaintiff,  such  wrongful 
discharge  was  no  answer  to  the  action, 
but  would  be  merely  the  subject  of  a 
cross  action.  Ibtd. 

3.  Held,  further,  that  the  agreement  was 
valid,  being  limited  both  in  time  and 
space,  and  not  appearing  to  be  an  an- 
reasonable  restraint  of  trade.  Ibid» 

4.  Assumpsit  on  a  banker's  check  for 
250/.  Plea,  that  before  the  making  of 
the  check,  the  defendant,  as  executor  of 
one  R.  S.,  was  lawfully  entitled  to  a  bond 
for  500/.,  which  bond  was  in  the  hands 
of  the  plaintiff,  who  refused  to  deliver  up 
the  same  to  the  defendant ;  that  the  plain- 
tiff and  twelve  others  claimed  to  be  en- 
titled to  legacies  under  the  will  of  R.  S., 
and  thereupon  it  was  agreed  between  the 
plaintiff  and  defendant,  that  the  plaintiff 
should  deliver  up  the  bond  to  the  defend- 
ant, and  that  the  defendant  should  make 
and  deliver  to  the  plaintiff  the  check  in 
question,  which  should  be  a  security  for 
the  payment  of  the  legacies,  and  that  the 
plaintiff  should  receive  the  said  mm  of 
money,  upon  and  subject  lo  an  express 
.condition,  that  the  legatees  under  R.  Sw's 
will  should  authorize  the  plaintiff  to  re- 
ceive the  said  sum;  that  the  defendant 
made,  and  the  plaintiff  received  the  check 
upon  that  condition,  and  that  the  lega- 
tees had  not  authorized  the  plaintiff  to 
receive  the  same  sum : 

Held,  on  special  demurrer,  assigning 
for  cause — that  it  did  not  sufficiently  ai^ 
pear  by  the  plea,  that  the  authority  to 
be  given  by  the  legatees  was  a  condition 
precedent  to  the  payment  of  the  check ; 
that  the  plea  was  a  good  answer  to  the 
action.     Spinrer  v.  Spincer,  296 

5.  Under  an  agreement  to  assign  a  lease, 
the  defendant  agreed  to  pay  the  rent  and 
taxes  to  become  due  in  respect  of  the 
premises  after  a  certain  day,  and  to 
indemnify  the  plaintiff  against  the  real 
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and  eovenants  contained  in  the  lease, 
and  from  all  loss  which  he  might  incar 
by  the  oon-payment  or  non-observsince 
of  such  rent  or  covenants. 

No  legal  assignment  was  made,  bnt 
^he  defendant  was  let  into  possession, 
and  certain  of  the  plaintiff's  goods  which 
had  been  left  upon  the  premises  were 
distrained  for  the  rent  and  taxes.  In  an 
action  upon  the  agreement  for  not  indem- 
nifying, the  declaration  alleged,  ''that 
divers  goods  or  chattels  of  the  plaintiff 
were  in  and  upon  the  demised  premises 
with  the  Uave  and  licenH  of  the  defendant  f 
and  were  liable  to  be  seized  and  taken, 
dec,  and  afterwards  divers  of  the  said 
goods  were  lawfully  seized  and  taken  as 
distresses  for  arrears  of  rent  due  under 
the  said  indenture  in  respect  of  the  said 
demised  premises,  and  sold,"  dec. 

The  defendant  pleaded  that  **no  goods 
or  chattels  of  the  plaintiff  were,  at  any 
time,  in  and  upon  the  demised  premises, 
with  the  leave  and  license  of  the  defend- 
ant, nor  was  any  part  of  tueh  goodt  law- 
fully seized  or  taken  as  and  for  a  dis- 
tress, or  sold  or  disposed  of  as  therein 
alleged ;" 

Heldy  that  the  statement  relating  to  the 
leave  and  license  was  immaterial ;  and 
that  the  substance  of  the  plea  was,  that 
the  plaintiff's  goods  had  not  been  seized; 
and  that  as  the  facts  involved  in  the 
issue  raised  thereon,  had  been  found  for 
the  plaintiffj.the  verdict  upon  such  issue 
should  have  been  entered  for  him.  Groom 
V.  Bluck.  667 

lii.  Several  Pleai, 

In  assumpsit  on  an  agreement  to  prepare 
and  deliverVithin  a  certain  time  etch- 
ings of  certain  drawings,  to  be  supplied 
by  the  plaintiff,  an  order  was  made  at 
chambers  allowing  the  defendant  to  plead, 
— ^non  assonopsit;  that  the  plaintiff  deli- 
vered to  the  defendant  unfit  and  imnro- 
per  drawings ;  that  the  defendant  was 
hindered,  by  the  act  of  God  and  by  ill- 
ness, from  preparing  and  delivering  the 
etchings  within  the  stipulated  time ;  and 
a  dispensation  of  the  performance;  but 

^  allowing  him  to  plead  one  only,  at  his 
election,  of  the  following  pleas: — that 
the  plaintiff  did  not  supply  the  drawings 
within  a  reasonable  time ;  and  that  the 
plaintiff  delivered  drawings  unfit  and 
improper  for  the  purpose. 

Heldf  that  this  was  a  proper  order. 
QnjffUh  V.  Roberti.  907 

iv.  Rtplieation, 

In  assumpsit  on  a  bill  of  exchange,  by  the 
last  endorsee  against  an  intermediate 
endorser,  the  defendant  pleaded,  that  he 
was  induced  to  endorse  the  bill  by  the 
fraud,  covin,  and  misrepresentation  of 
the  plaintiff  and  two  others  of  the  en- 
dorsers and  other  persons  in  collusion 
with  them,  and  without  any  value  or 


consideration.  The  plaintiff  in  his  repli- 
cation traversed  the  alleged  fraud,  &C., 
without  replying  to  the  allegation  of 
absence  of  value  and  consideration.  On 
special  demurrer,  Held  good.  DanUUt  r. 
Coomb.  347 

II.  In  Covenant,  -  \ 

1.  In  covenant  against  the  surviving  exe- 
cutrix of  a  lessee  for  a  breach  of  one  of 
the  covenants  .in  an  indenture  of  lease, 
the  declaration  alleged,  that  on  the  death 
of  the  lessee  all  his  estate  and  interest  in 
the  lands  came  to  and  vested  in  the  de- 
fendant and  one  M.,  since  deceased; 
which  defendant  and  M.  were  executrixes 
of  the  lessee ;  by  reason  whereof  the  de- 
fendant and  M.,  as  executrixes,  became 
and  were  possessed,  4cc. 

Held:  a  sufiicient  averment  that  the 
term  vested  in  the  defendant  and  M.  as 
executrixes.    Ackland  v.  Pring,  937 

2.  Heldf  also:  that  it  was  unnecessary  to 
aver  that  the  term  had  vested  in  the  de- 
fendant and  M.  as  executrixes;  as  the 
vesting  of  a  term  in  the  lessee's  personal 
representatives,  together  with  the  liability 
of  such  personal  representatives  to  be 
sued  upon  the  covenants  of  the  lessee,  is, 
in  effect,  a  conclusion  of  law.  Ibid, 

m.  In  Debt. 
uPUa. 

1.  In  debt  by  the  drawer  and  payee  of  a 
bill  of  exchange  for  36/.  10«.  3^.,  drawn 
in  November  **for  value  received  to 
Michaelmas  last,"  the  defendant  pleaded 
that  before  the  acceptance  he  held  a 
messuage,  Stc.,  as  tenant  to  the  plaintiff, 
at  a  certain  rent,  and  that  the  bill  was 
drawn  and  accepted  in  payment  by  anti- 
cipation, amongst  other  considerations, 
of  12L  lOs.,  part  of  the  said  rent  not  then 
due,  and  that  before  the  drawing  and  oc- 
ceptance  of  the  bill  the  plaintiff  assigned 
the  messuage  to  J.  8.,  of  which  the  de- 
fendant had  no  notice  until  after  such 
drawing  and  acceptance ;  that  after  the 
bill  became  due,  and  before  the  com- 
mencement of  the  suit,  J.  S.  gave  notice 
of  the  assignment  to  the  defendant,  and 
required  and  received  the  12/.  10#.  rent 
from  him ;  and  that,  therefore,  the  consi- 
deration of  the  acceptance  as  respected 
the  12/.  10«.  wholly  failed: 

Held,  (after  the  plaintiff  had  pleaded 
over,  viz.,  upon  demurrer  to  the  replica- 
tion,) that  the  plea  was  bad,  on  the 
ground  that  it  answered  only  part  of  the 
consideration,  though  pleaded  to  the 
count  on  the  bill  generally,  and  that  fraud 
(which  was  not  alleged)  was  not  neces- 
sarily to  be  inferred  from  the  statement 
in  the  plea.     Clark  v.  Lazarus,  167 

2.  A  plea  to  a  declaration  against  a  jailer 
for  the  escape  of  J.  8.,  a  debtor  in  execu- 
tion, after  stating  a  return  into  custody 
before  action  brought,  alleged  that  the 
defendant  did  thereupon  keep  and  detain, 
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and  from  thence  hitherto  hath  kept  and 
detained,  and  before  and  at  the  com- 
mencement of  the  suit  kept  and  detained, 
and  atiU  doth  keep  and  detain  the  $aid  /.  & 
m  kit  custody,  in  execution  at  the  tuit  of  tht 
plaintiff.  The  latter  words  are  surplusage, 
I  and  do  not  render  an  escape,  after  tJhe 

commencement  of  the  soit,  and  before 
plea  pleaded,  admissible  in  evidence, 
upon  a  replication  dt.  injuria.  Davie  v. 
Chapman,  921 

IV.  In  BepUvin. 

1.  A  rent^charge  is  devised  to  A.  so  long 
as  her  conduct  and  behaviour  shall  be 
discreet,  and  meet  with  the  approbation 
of  J.  8.  The  discreetness  of  the  conduct 
and  behaviour  of  A.,  and  the  approbation 
of  J.  8.,  are  conditions  subsequent,  com- 
pliance with  which  need  not  be  averred 
in  a  plea  alleging  the  continuance  of  the 
rent-charge.  Wynne  v.  Wynne.  8 

2.  An  avowry  for  a  rentrcharge  devised  to 
A.  the  wife  of  B.,  may  be  made  by  B.  and 
A.,  in  the  right  of  A.    Ibid.,  and  see  19,  n. 

3.  So  although  the  rent-charge  issue  oat  of 
a  term  of  years ;  temble.  Ibid. 

4.  Non  eepit,  when  pleadable.  13  (a) 
y.  GtntraUy. 

i.  Declaration. 

Inconsistent  counts.    See  Ship. 

iL  Plea. 

See  Attobnbt,  II.  1.    Baitkiito  CoxrAsr, 

2,  3, 4.    BicLs  AiTD  NoTCs,  n.  1,  4. 
1     Negative  pleas  need  not  be  averred. 

22(a) 

2.  Verification,  where  not  necessary.  642  (a) 

3.  Prayer  of  damages,  when  necessary  to 
entitle  party  to  costs.  642  (6) 

iii.  RepHeation. 

See  Bills  ahd  Notss,  II.  2. 

POLICY  OF  INSURANCE. 
See  IirsiBAHCx. 

PORT. 
See  Statutx,  3. 

POSSESSION. 

Se$  VbHDOB  AlTD  PUBCHABSB. 

1.  Allegation  of,  with  reference  to  what 
period,  material.  927  (c) 

2.  Admitted  by  consent  rule.  524  (b) 

POSTEA. 
See  Pbacticb,  IL  i. 

PRACTICE. 
See  EjBCTXBirr.  Nbw  Tbial.  Pabliaxxitt. 

Plbadiito.    SaBBirr. 
I.  Proceedings  before  trial 
i.   Writ  of  tummont. 

A  writ  of  summons  is  served  on  the  de- 

*  fendant  more  than  four  calendar  months 

aAer  iu  date,  at  his  request,  in  order  to 

avoid  the  expense  of  a  new  or  an  alias 

writ :  Held,  good  service.    CoaU$  v.  iSan- 

dy.  313 

ii.  Distringas, 

The  affidavits  on  wnich  an  application  for 


a  distringas  is  grounded  most  state  where 
the  house  of  the  defendant,  at  which  the 
calls  are  made,  is  situated.  HaUan  v. 
White.  295 

iii.  Notice  of  declaration. 

A  notice  of  declaration  is  served,  in  which, 
by  a  mistake  in  inserting  the  year,  soch 
notice  is  made  to  bear  date  three  months 
before  the  issuing  of  the  writ  of  sum- 
mons ;  to  which  notice  is  attached  a  par- 
ticular of  the  plaintiff's  demand,  dated 
on  the  same  day  and  month  as  the  notice 
of  declaration,  with  the  proper  year: 
Held:  no  irre|ularity.  Coatesr. Sandy,  313 

iv.  Inspection  of  document. 

The  court  refused  to  set  aside  an  order 
made  by  a  judge  at  chambers,  requiring 
the  plaintiffs  to  permit  the  defendant  to 
inspect  and  take  a  copy  of  the  promis- 
sory note  on  which  the  action  was 
brought,  although  it  appeared  that  no 
special  ground  was  shown  for  the  order 
at  the  time  that  it  was  made.  Woolmer  v. 
Devereux»  758 

V.  Changing  venue. 

In  an  action  against  bankers  at  Newcastle- 
upon-Tyne,  a  rule  to  change  the  venue 
from  London  to  Cumberland  or  North- 
umberland, was  made  absolute, — with 
certain  conditions  as  to  the  defraying,  by 
the  defendant,  of  the  additional  expenses 
of  the  plaintiff's  wimesses, — on  the 
ground  of  the  great  inconvenience  which 
would  be  occasioned  by  the  defendants 
having  to  carry  their  banking-books  and 
clerks  to  London.    Mtwood  v.  Ridley,  893 

vi.  Jtidgment  as  in  case  of  nonsuit. 

1.  Where  notice  of  trial  had  not  beea 
given,  two  clear  terms  not  having  elapsed 
after  issue  joined,  the  court  held,  under 
misinformation  as  to  the  facts,  that  the 
defendant  was  entitled  to  move  for  judg 
ment  as  in  case  of  a  nonsuit.  Higgims  v. 
Stanley.  336.  But  am  p.  956 

2.  A  cr^tor  proceeding  both  at  law  and  in 
equity  to  enforce  his  demand,  an  order  is 
made  in  the  court  of  equity,  on  the  petH 
tion  of  the  defendant,  requiring  the  plain- 
tiff to  elect  in  which  court  he  will  pro- 
ceed. The  creditor  elects  to  proceed  in 
equity.  The  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit  at  the 
time  at  which  he  would  have  beea  en- 
titled to  move  for  such  rule,  if  no  such 
election  had  been  made.  Joknstont  v. 
Friedman,  432 

3.  A  defendant  who  has  obtained  a  rule  for 
the  costs  of  the  day  cannot  move  for 
judgment  as  in  case  of  a  nonsuit  until 
after  a  fresh  default  Ibid, 

II.  Proceedings  after  triaL 

i.  Jimendment  of  postea. 

In  debt  on  simple  contract  for  101,  the  de- 
fendant pleaded  nunquam  istdebiteitms  as 
to  all  but  3^  10a.,  and  to  that  sum  a  ten- 
der. The  plaintiff,  by  his  particulars  of 
demand,  claimed  6L  16s,  'tht  verdict,  as 
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returned  upon  the  notes  of  the  under- 
sheriff,  was,  «We  find  for  the  plaintiff 
for  the  full  amount"  The  pottea  being 
endorsed  with  a  verdict  for  5/.  16«.  debt, 
without  noticing  the  issue  or  the  tender, 
and  without  deducting  the  32.  lOf.  paid 
into  court  with  the  plea,  the  plaintiffs, 
who  had  proceeded  to  sign  judgment 
and  tax  costs,  with  notice  of  the  irregu- 
larity, were  allowed  to  amend  the  poitea 
upon  payment  of  the  costs  of  the  writ  of 
error  and  of  the  application.  WaUii  v. 
Qoddard.  912 

ii.  Reduction  of  damages,       ' 

On  a  motion  to  reduce  damages,  the  court, 
on  the  application  of  the  plaintiffs,  made 
it  part  of  the  rule  that  the  plaintiffs 
should  be  at  liberty  to  sign  judgment  and 
issue  execution  for  the  whole  amount  of 
the  damages,  but  they  were  not  to  levy 
more  than  the  sum  to  which  the  objection 
did  not  apply,  and  costs,  until  the  court 
should  order  farther.  Davy  v.  Phelps,  300 

iii.  Setting  aside  verdict. 

Where  the  finding  on  one  issue  is  for  the 
plaintiff,  and  on  the  other  for  the  defend- 
ant, and  cross  rules  are  sought  for  to  set 
aside  the  verdict  on  such  findings,  each 
party  must  move  within  the  first  four 
days  of  term.    Deacon  v.  Stodhart,       317 

iv.  NewtriaL 

See  New  Tbial. 

1.  A  party  nonsuited  for  non-production  of 
a  document  from  a  public  ofiice,  is  not 
entitled  to  a  new  trial  on  the  ground  of 
surprise  when  he  has  served  a  clerk  in 
the  office  with  a  stibpwna  duces  tecum  to 
produce  the  document,  but  has  omitted 
to  apply  to  the  head  of  the  office  for  per- 
mission for  its  production.  Jiustin  v. 
Evans.  430 

%,  A  plaintiff  who  chooses  to  be  nonsuited 
in  order  to  avoid  an  impending  verdict 
for  the  defendant,  cannot  have  a  new  trial 
on  the  ground  that  there  was  evidence  to 
go  to  the  jury.  Ibid, 

9.  The  court  will  grant  a  rule  nisi  for  a 
new  trial  after  the  four  days,  where  the 
motion  has  been  delayed  through  mistake 
and  the  case  is  one  of  importance,  or  one 
by  which  the  title  to  property  would  be 
hound;  Semble,   Price  y, Dug^an.        641 

4k  Where  a  verdict  is  taken  for  the  plain- 
tiff, subject  to  a  special  case,  and  before 
the  case  is  settled  the  defendant  becomes 
bankrupt,  the  court  will  not  order — ^that 
a  verdict  shall  be  entered  for  the  defend- 
ant, unless  the  plaintiff  will  proceed  with 
the  case ;  but  they  will  set  aside  the  no- 
minal verdict  and  direct  a  new  trial,  un- 
less both  parties  consent  to  a  stet  proces- 
sus,    Cottam  V.  Partridge,  843 

T.  Rule  to  compute. 

It  is  irregular  to. move  to  make  a  rule  abso- 
lute to  compute  pending  a  summons  to 
•how  cause  why  the  judgment  should 
not  be  set  aside.   Trego  v.  Tatham,      609 


III.  Generally. 

i.  Jiffidaviis, 

Where  affidavits  contained  scandalous  and 
impertinent  matter  as  to  the  way  of  life 
of  the  defendant,  a  female,  the  court 
granted  a  rule  absolute  in  the  first  in- 
stance for  referring  them  to  the  master. 
Balls  V.  Smythe,  360 

ii.  Stay  of  proceedings, 

1.  In  an  action  of  debt  tried  before  the  she- 
riff, where  the  verdict  is  for  W.,  the  court 
has  no  power  to  stay  the  proceedings  on 
payment  of  the  amount  of  the  verdict,  or 
to  direct  that  judgment  shall  be  entered 
for  the  plaintiff  without  costs.  Batchehr 
V.  Dudley.  333 

2.  A  judge  has  no  authority,  without  the 
consent  of  the  plaintiff,  to  make  an  order 
to  stay  proceedings  in  an  action,  upon 
payment  of  the  debt  and  costs  upon  a 
subsequent  day.   Norton  v.  Fraser,      916 

PRESCRIFTION. 

1.  Meaning  of  term.  466  (e) 

2.  Application  of  term  to  privileges  of 
House  of  Commons.  Ibid 

3.  Origin  of  period  of.  467,  n. 

PRESENTATION. 
See  CauacH. 

PRESUMPTION. 

Of  party  continuing  to  carry  on  same  mys- 
tery. 918(a) 
PRINCIPAL  AND  AGENT. 
See  AeiiTT. 

PRINCIPAL  AND  SURETY. 

See  SuasTT. 

PRIVILEGE. 

I,  Of  Attorney, 

Sheriff  not  bound  to  notice.  439  (6) 

II.  Of  parliament. 

See  Parliakbitt. 

1.  Statutes  of  limitation,  how  affected  by. 

444(0 

2.  Breach  of,  formerly,  to  summon  peer  or 
member  of   the    House  of  Commons. 

446  (d) 

3.  Qiuert,  as  to  issuing  a  writ,  but  not  serving 
it.  Ibid. 

4.  So,  to  sue  him  in  ecclesiastical  court. 

447  (/) 

5.  As  to  bringing  action.  463  (6) 

6.  Period  of  commencement.  463  (6) 

7.  Discussion  as  to.  464  (a),  469  (bS 

8.  Cases    to  which   it  does    not   extend. 

461  (6) 

9.  Reason  of  rule.  470  (a) 

PROCURATION. 
Proper  mode  of  signing  by.  721  (a) 

PROFERT. 
See  Otbm. 

1.  Of  deeds  operating  under  statute  of  uses, 
where  necessary.  419  (a) 

2.  How  made,  where  several  deeds  in  same 
declaration  or  plea.  669  (a) 

4m2 
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PROMISE. 

S^  Agsssmkitt,  I.   Assumpsit.  Cotefaht. 

PROMISSORY  NOTE. 

8ei  Bills  ahd  Notes.    Withibs. 

PROPERTY. 

See  Vendor  awd  Purchabbb. 

PROPRIETOR. 

See  CoMPAHT. 

PROTEST. 

See  AsBiTBAWEirTy  18. 

PROVISO. 

See  CoFDiTioir.  • 

PUBLIC  OFFICER. 

Set  Bavkino  Compawt,  1,  3,  4.    Practice. 

RAILWAY. 
&eCoMPAKT.    Statute,  2,  3. 

READERSHIP. 
See  Church. 

REASONABLE  GROUND  OF  BELIEF. 

475  (a) 

REASONABLENESS  OF  TIME.  399  (a) 

RECORD. 
Matter  of.    See  Pais. 

RECTOR, 

See  Church.     Tithes. 

REDUCTION  OF  DAMAGES. 

See  Practice,  II.  ii. 

REFERENCE. 

See  Arbitramert,  I. 

REGULiE  GENERALES. 

See  Rules  of  Court. 

RELEASE. 

See  Bills  awd  Notes,  II.  1. 

Recital   of  possession    of  bargainee    in. 

689  (b) 
REMAINDER, 
See  Dryibe. 
RENT. 
Pleadable  as  a  specialty  debt,  though  de- 
mise by  parol.  432  (o) 
RENT-CHARGE. 
See  Coteitaitt.     Plkadhto. 
Right  to  enter  and  hold  lands  charged  till 
satisfaction  of  arrears.  9  (a) 
REPAIRS. 
See  IvBURAircE.     Laitdlord  ahd  Tehaitt. 
Statute,  4. 
REPLEVIN. 
See  PLBADi3rf». 

REPLICATION. 

See  Pleadirg,  L 

REPORT,  SPECIAL. 

See  AaBiTRAirEirT,  19. 

RETURN. 

See  Sheripp. 

REVOCATION. 

See  Arritramekt,  3. 

RIENS  EN  SES  MAINS. 

When  to  be  pleaded.  413  (c) 


RULE  TO  COMPUTE. 

See  Practice. 

RULES  OF  COURT. 

1.  H.  14  J.  1,  r.  2,  s.  4,  Bail.  815  («) 

2.  1654,  Appearance.  315  (a) 

3.  H.  14  G.  3.  AflidaWt  of  acknowledgment 
in  common  recoveries.  424 

4.  M.  36  G.  3.  Arguments  on  last  day  of 
term.  365 

5.  H.  2  W.  4,  c.  1,  s.  65.  Motions  during 
four  first  days  of  term.  325  («) 

6.  H.  4  Vict.  1841.  Appearance  to  declara- 
tion in  ejectment.  239 

RUSSIA. 
See  AcKROWLBDejcxirr. 


SALE. 

Su  Cohtragt.    Deceit.   Etideitcx.   Vks- 

DOR  AiTD  Purchaser.    Warrahtt. 

SATISFACTION. 

See  Arbitraxevt,  20. 

SCIRE  FACIAS. 

See  Bahkiho  Coxpaht,  1,  3. 

SEAL. 

See  Absiohmekt,  4. 

SEARCH. 

See  False  Inprisorxrst. 

SECRETARY. 

See  Evidercb. 

SEISIN. 

See  LiYBRT. 

Allegation  as  to  time  of^  at  what  period 

material.  927  (r) 

SERVANT. 

See  Master  aro  SERTAirr. 

SERVICE. 

See  BoHD. 

1.  Of  writ  of  summons.    See  Practicb,  I. 

2.  Of  notice  of  declaration.  Sk  Practicb,  L 

3.  Of  declaration.    Sm  Ejectxbxt. 

SET-OFF. 
See  ARBiTBAKSirr,  18. 
What,  the  subject  of  tet-cff, 

1.  Where  a  person  is  employed  to  do  eer> 
tain  work  for  a  certain  sum,  and  part  of 
the  work  is  afterwards  done  by  die  em- 
ployer, the  amount  of  the  latter  work  is 
matter,  not  of  set-off,  but  of  deduction. 
Turner  v.  Diaper,  241 

2.  Where,  therefore,  in  debt  for  work  and 
labour,  the  defendant  pleaded,  never  in- 
debted except  as  to  37^  6«.  Sd, ;  payment 
of  36L  3f.  before  action,  and  payment  of 
II.  3«.  Sd>  into  court,  and  the  plaintiff 
joined  issue  on  the  first  and  second  pleas, 
and  took  the  It  3«.  8<2.  out  of  court,  and 
at  the  trial  the  defendant  prored  an 
agreement  to  do  the  work  for  40t,  and 
that  he  had  paid  36t  3s.  on  account,  in- 
dependently of  the  ILZs,  BtL  paid  into 
court,  and  to  cover  the.  balance,  2Z.  13c 
4d.,  he  proved  that  he  had  employed 
workmen  to  finish  the  work,  and  had 
paid  them  the  last-mentioned  sum;- 
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was  held,  that  the  evidence  was  admis- 
sible under  the  plea  of  never  indebted, 
and  that  the  2L  13«.  Ad.  could  not  be 
pleaded  as  a  set-off.  lliid, 

SEVERAL  PLEAS. 
See  Plsasiso. 

SHARE. 
See  CoMPAiTT. 

SHAREHOLDER. 

iSfe  COXPAITT. 

SHERIFF. 
See  Nkw  Trial. 
1.  Not  bound  to  notice  privilege  of  attor- 
ney. 489  (6) 
S.  Consequence  of  his  arresting  a  peer. 

Ibid. 

8.  Trial  before.    See  Pbactics. 

4.  Where  the  execution  of  a  )i  fa.  is  in- 
trusted to  a  special  bailiff  appointed  by 
the  judgment  creditor,  who  seizes  goods 
which,  upon  a  claim  being  made  by  a 
third  party,  he  afterwards  relinquishes ; 
the  proper  course  for  the  judgment  cre- 
ditor to  take,  if  he  wishes  to  issue  a  ca. 
to,  (without  pledging  himself  to  show  the 
validity  of  the  claim  made,)  is,  to  request 
the  sheriff  to  return  the  fi.  fa.^  such  re- 
quest to  be  accompanied  by  a  statement 
of  the  object  for  which  such  a  return  is 
required)  and  by  an  offer  to  indemnify. 
Harding  v.  Holden.  9 1 4 

5.  The  judgment  creditor  having,  however, 
ruled  the  sheriff  to  return  the  writ  with- 
out any  such  statement  or  offer,  the  she- 
riff obtained  a  rule  nisi  lo  set  aside  the 
rule  to  return  the  writ.  The  court  dis- 
charged the  rule  obtained  by  the  sheriff, 
on  the  terms  of  the  payment  of  the  she- 
riff's costs,  and  of  giving  an  undertaking 
to  bring  no  action  against  him.  Ibid. 

SHIP. 

Liability  of  owner, 

1.  Where,  in  a  memorandum  of  charter,  it 
is  agreed  that  the  ship  shall  proceed  to 
Quebec,  and  there  load  from  the  factors 
of  the  freighter  a  full  cargo,  not  exceeding 
what  the  »hip  can  reaeonably  ilow,  the  words 
in  italics  are  merely  a  qualification  upon 
the  ship-owner's  engagement  to  carry  a 
full  cargo,  and  not  a  substantive  engage- 
ment on  his  part  to  stow  the  cargo  in  a 
reasonable  manner.  Gould  v.  Oliver.   208 

9.  Upon  an  issue  whether  a  cargo  (loaded 
on  deck)  is  improperly  loaded,  A^  a  wit- 
ness called  on  the  part  of  the  plaintiff,  to 
prove  that  the  practice  of  stowing  pan 
of  the  cargo  upon  deck  is  dangerous, 
states,  in  answer  to  a  question  put  to  him 
on  cross-examination,  that  it  is  usual  for 
ships  in  the  particular  trade  to  carry 
deck-cargoes.  A.  may  be  asked,  upon 
re-examination,  whether  it  is  not  usual 
for  the  ship-owner  to  pay  for  deck-cargo 
washed  or  thrown  overboard.  Und. 

8.  Upon  an  issue  whether  a  deck-cargo 


was  loaded  at  the  request  and  by  the 
order  and  direction  of  the  freighter, 
proof  that  the  superintendent  of  the 
freighter's  warehouse,  who  delivered  out 
the  goods  for  shipping,  was  aware  of  and 
approved  of  the  stowage  of  the  cargo, 
does  not  support  the  affirmative  of  the 
issue.  Ibid. 

4.  A  direction  to  a  jury  that  prima  facie  the 
deck  was  not  the  proper  place  for  stow- 
ing any  part  of  the  cargo,  and  that  if  it 
increased  the  danger  of  the  ship,  or  of 
that  part  of  the  cargo,  it  \s  an  improper 
stowage,  was  held  to  be  correct,  though 
it  appeared  that  it  had  been  usual  to  load 
deck-cargoes  in  the  particular  trade,  but 
it  also  appeared  to  be  usual  for  the  ship- 
owner to  bear  the  loss  of  deck-cargo 
washed  or  thrown  overboard.  Ibid, 

5.  By  a  memorandum  of  charter  it  is 
agreed : — that  a  vessel  shall  proceed  to 
Trieste,  and  there  load  a  full  cargo»  and 
being  so  loaded  shall  proceed  to  a  port 
in  the  United  Kingdom,  and  deliver  tbe 
same,  upon  payment  of  freight  at  a  cer- 
tain rate ;  that  forty  running  days  shall 
be  allowed  the  merchants  (if  not  sooner 
despatched)  for  loading  at  Trieste,  and 
for  unloading  at  the  port  of  discharge ; 
and  twelve  days  ou  demurrage,  at  6L  per 
day:  the  vessel  to  sail  from  England  on  or 
before  the  lith  of  February  next;  and  that 
the  vessel  shall  be  addressed  to  the 
charterer's  agents  at  the  port  of  loading 
and  discharge :  Heldj  that  the  sailing  on 
or  before  the  4th  of  February  was  a  con- 
dition precedent  Glaholm  v.  Hay».     267 

SIGNATURE. 
See  Arbitrajcsitt,  7,  8. 

SLANDER. 
L  Variance. 

In  an  action  of  slander,  the  words  laid  in 
the  declaration  were,  **  S.  has  got  himself 
into  trouble;  he  is  out  on  bail  for  1002., 
and  he  is  to  be  tried  at  the  Old  Bailey,  for 
buying  cocks  n'hich  have  been  stolen 
from  P.  and  Co.  by  their  apprentice,  who 
sold  them  to  W.,  who  sold  them  to  S." 
The  words  proved  were,  "  S.  has  got  him 
self  into  trouble ;  he  is  out  on  bail  foi 
100/.,  and  /  have  heard  he  is  to  be  tried 
&c.:" 

Held:  a  variance;  but  one  which  might 
be  cured  by  an  amendment  at  nisi  prius, 
under  the  3  &  4  W.  4,  c.  42,  s.  23,  or  by 
a  special  endorsement  on  the  nisi  prius 
record,  under  s.  24.    Smith  v.  Knoweldtn. 
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SPECIAL  BAILIFF. 

See  Shkriff,  4. 

SPECIAL  CASE. 

See  PRACTICK,  IL 

SPECIAL  ENDORSEMENT. 

See  SLAicnKR. 

SPECIAL  REPORT. 

See  Abbitraxsht,  19. 
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SPECIALTY  DEBT. 

See  Rbht. 

STAMP. 

See  CoMPAST. 

L  On  jSgreements. 

See  AsRSKMKifT,  m. 

1.  UpoD  bought  and  sold  notes.        622  (c) 
n.  On  Bills  and  Notes. 

See  Bills  aito  Notsi. 
III.  On  Deeds. 

2.  Effect  of  deed  properly  stamped,  refer- 
ring to  anannezed  schedule.         522  (c) 

3   On  assignment  of  parish   apprentice. 

666  (a) 

4.  An  assignment  of  an  indenture  of  ap- 
prenticeship, on  which  only  a  1^  stamp 
was  aiSxed,  was  held  to  be  receivable  in 
evidence,  though  the  indenture  of  as- 
signment contaifted  covenants  for  sup- 
plying the  apprentice  with  food,  &c,  and 
even  for  extending  the  period  of  the 
apprenticeship.  Morris  v.  Cox.  659 

STATUTE, 

L  Publif. 

See  AcTO!r  Bur!iki.l.     Capias  ad  Rebpoit- 
db:<bux.      Chitrcii.      Frauds,  Statutk 
»      op.    LiMiTA-fiovs.     Marlbridgs.    Mrr- 
Toir.    QciA  Emptorbs.    Usbs.     Will. 
jSnd  see  Tab  lb  or  Statittbb  citbd. 

II.  Privaie. 

I.  Construction  of. 

1.  Where  the  language  of  an  act  of  parliar 
ment  obtained  by  a  company  for  imposing 
a  rate  or  toll  upon  the  public  is  ambigu- 
ous, or  will  admit  of  different  meanings, 
that  construction  is  to  be  adopted  which 
is  most  favourable  to  the  public  Barret 
y.  The  Stockton  and  Darlington  Railway 
Company.  134 

2.  Where,  therefore,  an  act  of  parliament 
contained  a  clause  authorizing  a  rail- 
way company  to  demand  a  rate  not  ex- 
ceeding id.  per  mile  upon  all  coals  car- 
ried along  the  railway,  and  a  subsequent 
clause,  directing  that  for  all  coals  shipped 
for  exportation,  a  rate  not  exceeding  }r/. 
per  ton  per  mile  should  be  charged;  it 
was  held,  that  the  second  clause  was  to 
be  read,  as  an  exception  engrafted  upon 
the  first;  and  also  that  coals  shipped  for 
London  were  coals  shipped  for  the  pur- 
pose of  exportation.  134 

3.  Where  an  act  of  parliament  directed 
that  a  railway  company  shonld  take  a 
lower  rate  of  tonnage  upon  goods  con- 
veyed by  the  railway  and  shipped  in  the 
port  of  A.;  goods  shipped  at  a  place 
within  the  legal  port  of  A.,  but  at  some 
distance  from  the  town  of  A^  were  (under 
the  circumstances)  held  to  be  entitled  to 
the  benefit  of  the  reduction,  though  the 
act  had  previously  spoken  of  "  the  port 
and  town  of  A.'*  lind. 

4.  An  incorporated  company  is  authorized 
by  act  of  parliament  to  make  a  navigable 
canal,  the  construction  of  which  will  in- 
terfere with  an  ancietit  drain.     Bv  one 


section  of  the  statute  the  company  is  re- 
quired to  make  a  drain  on  each  side  of 
the  canal  and  parallel  therewith,  in  lieu 
of  part  of  the  ancient  drain  which  will 
be  destroyed.  By  another  section  the 
company  is  required  to  make  such 
arches,  tunnels,  culverts,  drains,  or  other 
passages,  over,  under,  by  the  side  of,  or 
into  the  canal,  and  the  trenches,  streams 
and  water-courses  communicating  there- 
with, and  the  towing-paths  on  the  sides 
thereof,  of  such  depth,  breadth,  and  di- 
mensions as  shall  be  sufficient  to  convey 
the  water  clear  from  the  lands  adjoining 
or  lying  near  the  canal,  without  obstruct 
ing  or  impounding  the  same ;  and  to  sup- 
port, maintain,  cleanse,  and  keep  in  r^ 
pair  all  such  arches,  tunnels,  culverts, 
drains,  and  other  passages : 

Held,  that  the  drains  made  in  pursue 
ance  of  the  former  section,  in  lieu  of  the 
ancient  drain,  are  to  be  cleansed  by  the 
company,  as  well  as  those  made  in  pur- 
suance of  the  latter  section ;  and  that  a 
summary  remedy  given  by  the  latter  sec- 
tion, in  case  of  non-repair  by  the  com- 
pany, is  applicable  to  a  default  in  cleans- 
ing the  drains  made  in  lieu  of  the  ancient 
drain.    Priestley  v.  Foulds.  751 

STAY  OF  PROCEEDINOa 

See  Assumpsit,  4.     Practicb,  IIL 

STOWAGE. 
See  Saip,  1,  2,  3,  4. 

SUBMISSION. 

See  Arbitraxbitt,  %  8. 

SUPERSEDEAS 

Writ  of.  473  («) 

SUBPCENA  DUCES  TECUM. 

See  Practicb,  IL 

SURGEON. 
Su  CoHDiTioir,  6. 
SURETY. 
1.  Debt,  against  a  surety  upon  a  bond  con* 
ditioned  for  the  due  payment  by  M.  of  all 
sums  in  which  M.  should  from  time  to 
time  become  indebted  to  the  plaintiffs,  for 
goods  supplied  to  him  by  them  in  the 
course  of  their  business.  The  plainlifis 
having  drawn  a  bill  upon  M.  for  coals 
supplied  to  him,  discounted  the  bill, 
which  was  dishonoured.  M.  went  to  the 
plaintiffs,  and  telling  them  that  he  wanted 
80/.  to  enable  him  to  take  up  the  bill, 
asked  them  to  lend  him  that  sum.  The 
plaintiffs  thereupon  gave  him  a  check  for 
SOL,  with  which,  and  his  own  money,  he 
took  up  the  bill :  Held:  that  this  was,  in 
substance,  not  a  loan  by  the  plaintiffs  to 
the  defendant  of  the  80/.,  but  an  advance 
by  them  for  the  specific  purpose  of 
taking  up  the  bill,  which,  as  between  the 
plaintiffs  and  M.,  remained  unpaid  to  that 
extent;  and  that  consequently,  as  the 
plaintiffs  might  have  recovered  the  SOL 
from  M.  as  for  goods  sold,  the  defendant 
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was  liable  to  pay  that  sum.    JOavey  v. 

Phdpi.  800 

eORETY  OP  THE  PEACE. 

See  PsACB. 

SURPLUS. 

See  Boiro. 

SURPLUSAGE. 

See  PLiADiae. 

SURPRISE. 

Set  Pbactxcb. 


TAILOR. 

Set  Goods  Sold. 

TAX. 

See  CoYKsTAST. 

TAXATION  OF  COS^S. 

Set  AmaiTaAMKirT,  6.       Attobitbt,  II.  8. 

CosTf. 

TENDER. 

See  Practice. 

TERM,  LAST  DAY  OP. 

See  RuLss  of  Coubt. 

TERM  OF  YEARS. 
See  AsfiGNJCBiTT,  3.     PLSADiire. 

TIME. 

See  CoiTTBACT.     Plxadiito. 

Reasonableness  of.  309  (a) 

TITHES. 

1.  Common  law  right  of  rector  to  paro- 
chial tithes,  a  right  arising  within  legal 
memory.  466  (f) 

2.  Whether  indebitatus  assumpsit  will  lie 
for.  249  (6) 

TOLL. 
^  See  Statute,  I. 

Whemer  indebitatus  assumpsit  will  lie  for. 

249  (6) 
TONNAGE. 
See  SxATrTE,  3. 
TRADE. 
Agreement  in  restraint  of. 

See  Plkadivo. 

TRANSFER. 

See  CoxPAK  r. 

TRAVERSE, 

See  Inducemsitt.  Plxadiitg. 

TRESPASS, 

See  Capias  ad  RBSPOSDSjroujc. 

TRIAL. 

Before  sheriff. 

Set  Practice,  HI. 
TROVER. 
1.  In  trover  for  an  unstamped  guarantee 
mutilated  by  the  defendant,  the  plaintiff 
is  entitled  to  such  damages  as  he  might 
have  recovered  in  an  action  on  the  gua- 
rantee, if  stamped  and  unmutilated. 
M*Leod  V.  M*Ghie.  326 

TRUST. 
See  Dkvisb. 
1.  Disclaimer  of  trust  estate.  679,  n. 

VOL.  XL.  1 


UNDERTAKING. 
Sec  AoBKT,  H.  8. 
USAGE. 
See  Ship,  2,  4. 
USE. 
At  common  law,  might  be  disclaimed  by 
parol.  692  (a) 

Sea'x  since  the  27  H.  8,  c.  10,  (Statute 
of  Uscb.)  Ibid. 

USE  AND  OCCUPATION. 
A  party  who  had  agreed  to  rent  a  house, 
sent  in  a  woman  to  clean  the  house,  and 
workmen  to  paper  one  of  the  rooms: 
Held,  to  be  sufficient  evidence  of  occupa- 
tion to  go  to  the  jury,  in  an  action  for 
use  and  i>ccupaii(>n.  Smith  v.  Tto^rt,  841 
USES,  STATUTE  OF. 
Set  Proferi^    Use. 


VALUE. 
See  IxsuRAsrcE.  ^ 

VARIANCE. 
Set  Barkiro  Compart,  1.      Guarartbi. 

Slaxdbr. 
VENDOR  AND  PURCHASER. 
See  Goons  Sold.  Warrartt. 
1.  The  plaintiffs  bought  wheat  of  the  de- 
fendants under  the  following  contract: 
"Sold,  the  25th  of  October,  1836,  to 
Messrs.  J.  W.  and  Son,  the  plaintiffs, 
about  300  quarters  of  wheat,  as  per  sam- 
ple, at  5U.  per  quarter  on  board.  Pay- 
ment by  banker's  draft  on  London,  at  two 
months'  date,  to  be  remitted  on  receipt 
of  invoice  and  bill  of  lading."  On  the 
27th  of  October  the  wheat  was  put  on 
board  a  general  ship,  under  a  bill  of  lad- 
ing, by  which  it  was  made  deliverable 
"to  order  or  assigns,  he  or  they  paying 
freight,  &c."  The  defendants  caused  an 
insurance  to  be  effected  on  the  wheat  by 
their  aj^ents,  which  insurance  was  for- 
warded to  the  piaintiflfs,  in  pursuance  of 
an  arrangement  with  the  plaintiffs, 
whereby  they  were  to  charge  them  the 
premium,  in  addition  to  the  cost  price  of 
the  wheat.  The  defendants  sent  the 
plaintiffs  the  bill  of  lading  endorsed 
generally,  and  an  invoice,  stating  the 
wheat  to  be  shipped  by  order,  and  far  the 
account  and  risk  of  the  plaintiffs.  Upon  the 
receipt  of  the  invoice  and  bill  of  lading, 
the  plaintiffs,  instead  of  a  banker's  draft 
on  London,  transmitted  to  the* defendants 
their  own  acceptance  for  the  invoice 
price  of  the  wheat,  and  the  cost  of  the 
insurance,  which  the  defendants  immedi- 
ately returned,  informing  the  plaintiffs 
by  letter  that  such  acceptance  was  con- 
trary to  agreement,  and  that  they  had 
arranged  otherwise  for  the  disposal  of 
the  cargo,  which  they  obtained  back  from 
the  captain  of  the  vessel  and  resold : 

Held,  that  although  the  property  in  the 
wheat  passed  to  the  vendees  under  the 


12 


970 


INDEX. 


contract,  the  right  to  the  po$ta$ion  was 
not  to  vest  an  til  they  remitted  to  the  yen- 
dors  a  banker's  draft  on  London  in  pay- 
ment, and  that  the  vendees  having  (ailed 
to  comply  with  that  condition,  the  ven- 
dors were  justified  in  preventing  the  de- 
livery of  the  wheat.  Wilm»hurtt  v.  Bowker. 

792 
f,  A  coat  ordered  of  one  A.,  a  tailor,  by  B^ 
was  cut  oat,  tacked  together,  and  tried  on 
in  A.'s  lifetime,  but  was  finished  and  de- 
livered after  his  death,  by  his  adminis- 
tratrix. The  jury  were  told  by  the 
under^heriff  that  the  coat,  if  it  was  so 
nearly  finished  in  A/s  lifetime  as  to  re- 
quire very  little  to  be  done  to  it  afler- 
ward%  was  sold  and  delivered  by  A.: 

Held,  a  misdirection ;  and  it  was  said 
that  the  price  of  the  coat  might  be  reco- 
vered under  a  c<iant  for  goods  sold  and 
delivered  by  the  plaintiff  as  administra- 
trix.   Werner  v.  Humphrey$.  853 

VENIRE  DE  NOVO. 

See  WniT  or  Inq.uirt. 
1.  Distinction  between  ventre  de  novo  and 
new  trial.  338  (b) 

VENTRE  FACIAS. 

See  Writ  op  IwaviBT. 

VENUE  (CHANGING.) 
See  Practice. 
VERDICT. 
1.  Contingent,  cannot  be  given  except  sub- 
ject to  question  of  law.  338  (6) 
3.  Mode  of  obtaining  the  benefit  of  a  con- 
tingent verdict  Ibid. 

3.  Defects  aided  by.  333  (a) 

4.  Setting  aside.  317 

VERIFICATION. 

See  Bakkiitg  Coxpaht,  8. 

When  necessary.  779  (a) 

When  not.  816  (r) 

VICAR, 

See  Chobch. 

VINDICATION  OF   PROPERTY  SOLD. 
In  the  civil  law.  657  (a) 


WAIVER, 

iSe«  ABDITBAMK^rT,  11. 

WARRANT  OF  ATTORNEY. 
See  Bo9D.    Iitsolvbht. 

I.   Validity  of. 

1.  Under  the  3  G.  4,  c.  39,  s.  1,  3,  a  warrant 
of  attorney  is  not  valid  as  against  the  as- 
signees of  a  bankrupt,  unless  it  be  filed, 
or  judgment  be  signed  upon  it,  within 
twenty-one  days  after  its  date.  Everett  v. 
WeUt,  369 

%.  So,  although  the  petitioning  creditor's 
debt  was  not  contracted  until  after  the 
expiration  of  the  twenty-one  days.     Ibid. 


WARRANTY. 
jind  set  VivDicATiov. 

1.  A.,  a  wine  merchant,  orders  a  crane-n^ 
of  B.,  a  dealer  in,  and  who  represents 
himself  as  a  manufacturer  of,  ropes.  B.'s 
foreman  thereupon  ascertains  the  nature 
and  dimensions  ot  the  rope  required,  and 
being  told  that  it  is  wanted  to  raise  pipes 
of  wine  from  the  cellar,  says  that  a  rope 
must  be  made  on  purpose.  B.  does  not 
make  the  rope  himself,  but  sends  the 
order  to  his  manufacturer,  who  employs 
a  third  party  to  make  the  rope : 

Held, — in  an  action  on  the  case  by  A. 
against  B.,  to  recover  damages  resulting 
from  the  insufficiency  of  the  rope, — ^that 
B.,  as  between  him  and  A.,  is  to  be  con^ 
sidered  as  the  manufacturer  of  the  rope; 
and  that  an  implied  warranty  arises  oat 
of  the  contract,  that  the  rope  is  a  fit  and 
proper  one  for  the  purpose  for  which  it 
was  ordered.     Brown  v.  EdgingUm.     379 

3.  Semble,  that,  to  raise  an  implied  warranty, 
it  is  not  necessary  that  the  vendor  should 
also  be,  or  should  represent  himself  as, 
the  manufacturer,  where  he  is  told  of  the 
purpose  for  which  the  goods  are  reqaired, 
and  the  purchaser  does  not  select  them 
hitaself,  but  relies  on  the  skill  and  jodg- 
ment  of  the  vendor.  Jbid, 

WIFE. 
See  HuBBAVD  abd  Witb. 

WILL. 
See  DxvisB. 

WITHDRAWING  RECORD. 
See  Costs. 
WITNESS. 
See  Bills  akd  Notbs,  L  3.   Costs. 
1.  Admissibility  of  drawer  of  accommoda- 
tion-bill.   Flighi  V.  Haimmond.        383  (a) 
3.  In  an  action  by  the  payee  against  one  of 
the  makers  of  a  joint  and  several  pro- 
missory note,  another  of  the  makers,  since 
the  3  &  4  W.  4,  c.  43,  s.  86,  is  a  compe- 
tent witness  for  the  defendant  to  support 
a  plea  of  payment.    Btmeli  v.  Blake.  374 

WORK  AND  LABOUR. 
See  Husband  ahd  Wipb.    Sbt-otp. 
Effect  of  act  of  employer  in   preventing 
workman  from  completing  work.  343  (a) 

WRIT  OF  ERROR. 
See  Ebbob. 

WRIT  OF  INQUIRY. 

Appears  to  be  now  issuable  where  vewin 

fadae  de  novo  formerly  necessary.  409  (a) 

WRIT  OF  SUMMONS. 
See  Pbacticb. 

WRITTEN  INSTRUMENT. 
EfiTect  of  setting  out,  in  hetc  verba,     351  (a) 
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